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(Apr) 83 A 


‘Hindu Minority and Guardianship Act 
(32 of 1956) © 


——S. 8 — See Hindu Law (Sep) 229 C 


Hindu’ Succession Ast (30 of 1956) ` 


——S. 14 — Unmarried daughter in posses- 
sion of-joint family prcperty in lieu of 
maintenance — Suit: by nearest reversioners 
for possession — Held not maintainable 


(Jun) 119C 
——S. 14 (1) — Applicability — Whether 
widow: entitled to alienate ‘property as full 
owner (Oct) 267 


HOUSES ANID RENTS 


—Rajasthan Premises (Control of Rent- and 
Eviction) Act (17 of 1850) 

. —— Pre, — See Civil P. C. (1908), S. 100 

(Aug) 181 A 
poms 4 13 (1) (c) — Eviction — Construction 
of brick wall in a shop, without permission 
of landlord, for converting shop into two 
shops — Amounts to alteration which mate- 
rially alters premises — Fact that wall was 
removed ater on cannct Be of any assis- 


Houses and Rents — Rajasthan Premises 

(Control of Rent and Eviction) Act (contd.) 
tance as cause of action arose on making 
of such construction ~ . (Nov) 287 
S, 18 (1) (h) — See Civil P.. C. (1908), 


S. 47 (Jun) 116 A 
=, 13 (4) — Conditions under — Are in- 
separable (Mar) 63 


——S, 13-A (6) — See Ibid, S. 13 (la) (3), 
(5), (6) Proviso (Jan) 14 B 
=, 13 (la), (3), (5), (6) Proviso — Sec- 
tion 13-A (b) (as inserted by Raj Act 14 of 
1976) —- Suit for eviction of tenant on 
ground of default in payment of rent — 


Defence struck out under Proviso to Sec- 
tion 13 (b) — Subsequent amendment by 
inserting S. 13-A by Act 14 of 1976 — Ten- 
ant applying for relief under — Maintain- 
ability (Jan) 14 B 
— 9, 22 — Appeal — Right of (Jan) 14A | 
—3, 22 (2) — Rajasthan High Court Ordi- 
nance (1949), S. 18 (1) — Second appeal — 
Bar under S, 22 of Act — Not avoided by 
S. 18 (1) of Ordinance — Second appeal te 
Division. Bench from appellate decision of 
single Judge of High Court does not lie E 

(Feb) 39 


praras 


- Interpretation of Statutes 
~- Beneficial construction — See Houses 
and Rents — Rajasthan Premises {Contro} 
of Rent and Eviction) Act (1950), 5. 13 (4) 
“ (Mar) 693 


Limitation. Act. (36: of 1963) 

———§S, 4 — See Ibid, S, 15 (Jun) 115 B 
—~—-S, 12 (2) — Day, succeeding the day on 
which certified copy is ready for delivery, 
a holiday — It should be excluded while 


computing period of limitation 


(Apr) 66 
——-Ss, 15 and 4 — Rajasthan Tenancy Act 
(3 of 1955), S. 86 — Limitation for suit for 
recovery of amount forfeited starts running 
from date when conviction and penalty of 
forfeiture under S, 86 were quashed 


(Jun).115 B 
-Art 97 -- Suit for pre-emption - — 
Limitation — Computation — Mode 

(Jan) 21 D 


Maxims 


-——-—Expressio unius exclusio alterius — See 
Motor Vehicles Act (1939), S. 50 : 
(May) 97 


Motor Vehicles Act (4 of 1939) 


D, 60 -- Representation under S. 50 — 
Cannot be made by holder of non-tempo- 
rary stage carriage permit (May) 97 
-D 52 (2) & (3) — Application for stage 
carriage permits —- Power of appointing 
date for receipt of applications vests in Re- 
gional - Transport Authority u/s. 52 (2) and 


‘not u/s. 52 (3) ` (Apr) 80 
——§, 63 (3A) and (3B) and 8S. 68D — 
Scheme of nationalization approved -under 
S. 68D- will prievan over an inter-State 
agreement (Jan) 25 C 
mD, 68C — See also Constitution of India, 
Art. 166 (Jan) 25 G 


——Ss, 68-C, -68-D (3), Proviso and S. 68-J 
~~ Scheme giving exclusive right to State 
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Motor Vehicles Act (contd.) © 
Road: ‘Transport ‘Corporation ‘to run on-‘cer- 
tain route — Both ‘termini ‘of route in 
same State — Route is intra-State route 
and, therefore, S. 68J and proviso to Sec- 
tion 68D (3) will not be applicable 

(Jan) 25 A 
——S, 68C — Scope -- Scheme can _ be 
framed even in respect of. an .arèa over 
which tiere is no existing permit 

(Jan) 25 B 


——5S. f8-D — See Ibid. :S, .63-(34) & (3-B) 
(Jan) -25 C 
——S. 68-D. (3) Proviso — See Ibid, Sec- 
tion 68-C (Jan) 25 A 
—_—S. 68-J — See Ibid, S. 68-C 
i (Jan) 25 A 
-——S§. 96 — Accident — Liability o of insu- 
rer of.vehicles (Jan) .30 A 


——S, 110-B — -Accident — Vicarious ‘liabi- 
lity — Negligence: of-.driver — ¿Accident by 
cleaner in. course of employment — Owner 
is liable - (Jan) 30-B 
—S. 110B — Aedident. — -Compensation — 
.Claimant is mot. entitled for -compensation 
for mental pain (Jan) 30C 
——58..110B — Accident — Claim for com- 
pensation — Determination (Jan) 30 D 


Multi Unit Co-operative Societies Act 
(6 of 1942) 


` ‘See under -Co-operative -Societies. ~- 
| / MUNICIPALITIES 


—Rajasthan Municipalities Act. (38 of 1959) 
——S, 285 — Civil .P..C.. (5.0f -1908),. -O. 1 
‘R..9 — Joinder -of parties — <Construction 
. sanctioned -by ¿municipality — Order to con- 
trary by .Colleetor under. S,.285 — -Suit for 
injunction against... “interference with ..con- 
struction’ — Collector not joined — PYO- 
ceedings held -invalid. : (Nov) 289 A 
.-- iS, 285 — “Powers of Officer „appointed 
` by -State ==, DER ‘controls: orders of -Board 

l _, (Nov) :289 C 
g -285 (2) — ‘Revision. by State . Gov- 
ernment -under — Right of party to be 
heard. EE - OM 288 B 


T - 





PANCHAYATS 


—Rajasthan Panchayat Act (21 of 1953) 


. ——Ss. 7 and 7-A — Rajasthan Panchayat 
(Extension of Term) Ordinance 1981 (Ordi- 
nance No. 11 of 1981), Section 2 — Election 
of Gram Panchayat — Term of Panchayat 
— Term of Gram Panchayat Gulabpura 
would come to an end on December 31, 
1981 — Non obstante clause of S. 2 of 
Ordinance — Effect of (Oct) 271 
' ——S, 7-A — See Ibid, S. 7 (Octy .271 
—Rajasthan Panchayat (Extension of Term) 


Ordinance 1981 (Ordinance No. 11..of 
1981) l 
——S. 2 — See Panchayats — Rajasthan 
‘Panchayat Act (1953), S. 7 (Oct) 271 


SS SS Sel SL ENR 


Pre-emption 


——Right of — Nature of — Vendor be- 
‘coming pre-emptor of same class as plaintiff 


ages before delivering goods 


plication urider S. °5-=A 


Pré-emnption (contd) «© °° 
pre-emptor due to purchase of .some other 
property during pendency -of ‘suit — Plain- 
tiff exercising his right of pre-emption in 
respect of sale ‘of other property also — 
Plaintiffs right is not defeated 

(Jan) 21 C 


Public Premises (Eviction of Unauthorised 
Occupants) Act (40 of 1971) 


S, 9 — See Civil P. C, (1908), O. 1, 
R. 10 (Nov) 283 
Railways Act (9 of 1890) 

—-—§. 56 — Responsibility -of railway as 
carrier —- Consignee cannot -claim, as of 
right, open delivery or assessment of dam- 


(Oct) 253 A 
——S, 74 — See Ibid, S. 76 (Oct) 253 B 
——Ss, .76, 74 — Burden of proof — Delay 


in delivery — Burden to prove that deter- = 
joration was not -caused due ‘to -misconduct 


or negligence of its servants is on Railway 


- administration and failure to prove it re- 


Neves: conslenee of- burden u/s. 74 (3) * 
(Oct) 253 B 
Rajasthan Cinemas (Regulation) Act 
(30 of °1952) 
——S, §-A — Permission to construct eine- 
ma -building — Section -suffers from a 


“serious: hiatus — Absence of rules providing 


for form of application and particulars 
which are required to be given therein. — 


‘Licensing authority’ cannot apply provisions 


relating ‘to licenses while considering ap- 
(Feb) -48 A 


m9, 5-A — Sanction to drawings and 
plans for constructing cinema building — 
Local -authority has :no jurisdiction to ac- 


cord such sanction — Jurisdiction vests. in 
the licensing . authority (Feb) 48B 


Rajasthan Cinemas (Regulation) Rules 
z ; (1953) 
sh: 16 ~- See Rajasthan Cinemas (Regu 
lation) Act (1952), S. 5-A (Feb) 48 "A 
Rajasthan Co-operative’ ‘Societies Act 
(13 of 1965) 
See under Co-operative ‘Societies. 
Rajasthan High Court Ordinance (1949) 
See under High ‘Court Rules and Orders. 


Rajasthan Imposition of Ceiling on 
Agricultural Holdings Act 
(11 of 1973) 
See under Tenancy Laws. 


Rajasthan Land Acquisition Act 
(24 of 1953) 


9, 4 (1) — Publication of notification 
under — Publication not strictly in compli- 


‘ance with S, 4 (5) — No grievance can be 


made by persons affected (Oct) 256 A 
—9, 5-A — See Ibid, S. 17 (4) ` 

(Oct) ‘256 B 
S, 17 (4) and 5-A — ` Mere urgency to 
acquire land for public purpose is not 


enough to exercise power under S. 17 .(4)— 


‘Application of mind ‘by authority to ques- 
tion as ‘to 


whether. urgency is of type 
which should eliminate enquiry under Sec- 
tion 5-A -must ‘exist (Oct) .256 :B 


i 3 t 


~——S, 82 == See Tenancy Laws — Fajas- 
than Imposition of Ceiling on Agricu_tural 
foldings Act (1973), S. 15 (Nov) 


Rajasthan Money Lenders Act (1 of 
See under Debt Laws. 

Rajasthan Municipalities Act (38° of 
See under Municipalitizs. 
Rajasthan Panchayat Act (21 of 1953) 
Sée under Panchayats. 

‘Rajasthan Panchayat (Extension of Term) 

‘Ordinance 1981 (Ordinamce No. 11 of 1981) 
See under Panchayats... 


1964) 


3859) 


Rajasthan Pre-emption Act (1 of 1366) 
=S. 5 (1) (c) — Right of pre-emption can 
accrue fo person who has got superior 
wight of pre-emption ' (Oct) 263 B 
———S. 6 (1): (ii) — Blind lane serving com- 
anon right of way and entrance to the pro- 
perties of different owners — Right of pre- 
emption cannot be claimed (Oct) 268A 


Rajasthan Premises (Ccntrol of Rent and 
Eviction) Act (17 of 1950) 
‘See under Houses and Rents. 
Rajasthan Relief of Agricultural 
edness Act (28 of 1957) 
See under Debt Laws. 
Rajasthan Sales Tax Act (29 of 1934) 
See under Sales Tax. 


Indebt- 


Rajasthan State Transport (Developnent) 


Rules (1965) 


--—Rr. 3, 4 and 7 — Rules are not ultra 
vires the Road Transport Corporations Act, 
950 (Jan) 25 E 
~—R, 4 — See Ibid, R. 3 
(Jan) 25 E 
»——R.-7 — See Ibid, R 3 (Jan} 25 E 


Rajasthan Tenancy Act (3 of 1955) 
See under Tenancy Lews. 


r 


Registration Act (16 of 1908) 
-—S. 17 — See Civil P. C, (1968), S. 47 

(Jun) 116 A 
Sale of Goods Act (3 of 1930) 


———S,.45 — Contract Act (9 of 1872), S. 221 
~- Colliery Control Order (1945), Ss, 6, 12-A, 
92-B — Coal allotted t textile mills — B 
acting as middleman despatching coal by 
spaying its price on behalf of mills — Deliv- 
ery of coal not taken by mills. — Coal 
appropriated, by Railwa y towards wlarfage 
and demurrage —— Suit >y B for recovery of 
‘price of coal —- Whether could be dismissed 
on ground that B was “seller” and suit for 
‘damages only could he filed (Sep) 215 


SALES TAX 


—Rajasthan Sales Tax Act (29 of 1954) 
——S, 2 (0) — Sale — Serving eatatles by 


“owners of hotels and restaurants tc their . 


customers; if ‘sales’ of zhe said articles 
(Oct) 265 


1982 (Raj:) Indexes,1 (2) (4 pages) 


274 AD 
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Rajasthan Land. Revenus Act (15 of 12956) : 


Specific Relief Act (47: of 1963y. 


——-Ss. 9 and 37 — Suit for possession under’ 
S. 9 — Court has power under O. 39, Rr. I 
and 2, Civil P. C. read with ‘S. 37 of the 
Act to pass orders te ensure that’ property: 
is not alienated, altered, demolished, chang- ' 
ed, removed and destroyed during pendency 


of suit - ~ (Aug) 183 A 
——S, 9 — Suit far possession under — 
Possession should be determined 

(Aug) 183 B’ 


——S, 31 — Suit for declaring decree of re- 
venue court as vcid and ineffective — 
Other relief being for partition. and posses- 
sion — Decree alleged to be fraudulent and 
against tenancy rights of plaintiff — Suit 
is cognizable by civil court and not by re- 
venue court — Other relief can be referred 
fo revenue court (Apr) 91 B- 


——S. 37 — See Ibid, $.9 ` (Aug)'183 A 


Telegraph Act (13 of 1885) 


——-S. 7 — See- vod 
(1) Constitution of India, Art. 14 T 
(Aug) 187 C, D (FB) 
(2) Telegraph Rules (1951), R. “413 i 
~ (Aug) 187 B (FB) 

(3) Telephone Allotment Rules, Pre. 
(Aug) 187 E, H (FB) 


Telegraph Rules (1951) 


R, 413 — See also 
..(1) Ibid, R. 414 - (Aug) 187 B -(FB) 
(2) Constitution of India, Art. 14 

(Aug) 187 C, D (FB) 
(3) Telephone Allotment Rules, Pre. 
(Aug) 187 E (FB) 

———~Rr. 413, 414 -- Telephone Allotment 

Rules are in the nature of administrative 

instructions — They supplement Telegraph 

Rules by defining persons belonging to spe- 

cial category —— They are not. inconsistent 

with Telegraph Rules (Aug) 187 B (FB) 


„n aR. 414 — See 


(1) Constitution of India, Art, 14 
(Aug) 187 C, D (FB) 
(2) Telephone Allotment Rules, ‘Pre. 
(Aug) 187 E (FB) 
——-R, 416 — Telephone connections — Al- 
lotment of — Refusal tc treat applicant as 
falling under special category —- Effect — 
Wot violative of. Art. 21 
(Aug) 187 F (FB). 
R. 434 — See i 
(1) Constitution of India, Art. 14 
(Aug) 187 C, D (FB) 
(2) Telephone poner Rules, Pre. 
(Aug) 187 E, H (FB); 


Telephone Allotment Rules 


—-———Pre, — See also 
(1) Constitution of India, Art. 14 
(Aug) 187 C, D (FB) 
(2) Indian Telephone Rules (1951), R. 416 
(Aug) 187 F (FB) 
Preamble — Telephone connection under 
special category — Appli¢ant claiming to 


2 
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‘Telephone. Allotment Rules (contd.) 


be social worker and public man — Ne- 
cessary certificates attached — Competent 
Authority is not bound to register the: , ap- 
plication under Special Category — He is 
entitled to scrutinize enclosed certificates 
| (Aug) 187 E (FB) 
-——-Preamble — Telephone connections — 
Refusal.-by Telephone Advisory. Committee 
to treat applicant as falling under special 
category — Purely administrative action — 
Order need not be speaking one 
(Aug) 187 H (FB) 


TENANCY LAWS | 


Rajasthan Imposition of Ceiling on Agri- 
cultural Holdings Act (11 of 1973) 


-——S, 15 and S. 23 (6) — Validity of 5. 15 
~~ Function or power of State Government 
under S. 15 (1) and (2) is quasi judicial in 
nature (Jun) 139 A 
——5.15 — Validity -—— Challenge on 
ground of violation of Art. 14 of Constitu- 
tion —. Not available in view of Arts, 31-A, 
31-B and 31-C (Jun) 139 B 
——-Ss,-15 and 23 — Rajasthan Tenancy Act 
(3 of 1955), S. 232 — Rajasthan Land Re- 
venue -Act (15 of 1956), S. 82 — Decision of 
authorised officer in ceiling proceeding 


under Act of 1973 — Collector cannot re- 
fer matter to Board under Acts of 1955 and 
1956 (Nov) 274 A 


——S. 23 —' See Ibid, S. 15 (Nov) 274 A 
———S. 23 (6) — See Ibid, S. 15 
(Jun) 139 A 


-Rajasthan Tenancy Act (3 of 1955) 


——S, 30-B (a)—“Family”’—Widowed mother 
who’ was dependent included in term “fami- 
ly” — Definition not ultra vires Arts, 14 


Tenancy Laws -~ : Rajasthan Tenancy Ac3 
(contd.) 


—-—S, 86 — See also Limitation Act (1963),. 


5. 15 (Jun) 115 B: 
——S. 86 — Forfeiture of wood is penalty 
under S. 86. -(Jun) 115 A 


——S, 232 — See Tenancy Laws. — Rajas- 
than Imposition of Ceiling on Agricultural 
Holdings Act (1973), S. 15 (Nov) 274 A 
——5S, 242 — See Specific Relief Act (1947), 
S. 31 (Apr) -91 B 





Torts 
——-Vicarious liability — Negligence — See 
Moter Vehicles Act (1939), S. 110-B 
(Jan) 30 B- 


Transfer of Property Act (4 of 1882) 
SS, 3 and 123 — Attestation — Proof of 
valid attestation — Circumstantial evidence 
not to be excluded — Valid attestation of 
gift deed held proved on facts of the case 


l (Feb) 43 A 
——S. 6: (h) — See Contract Act (1872), Sec- 
tion 23 (Feb) 43 B 
—-——S. 41 — Bona fide transferee — Ques- 


tion regarding — Determination 

(Oct) 269 
——S. 53-A — Plea of part performance — 
When available to mortgagee i 


. j (Apr) 73 
m9, 111 — See also Civil P. C. (1908), 
S. 100 (Aug) 181 A 
——S, 111 — Eviction suit — Landlore 


mentioning specific grounds of eviction —— 
Rent control legislation not made applicable 
— Landlord proving relationship of land- 
lord and tenant =- Valid termination of 
tenancy under T. P. Act — Held, no need 
to prove specific grounds »— Decree of 


and 15 of Constitution on the ground of sex eviction can be passed (Aug) 181 B 
discrimination (Jun) 136 ——~S. 123 — See Ibid, S. 3 (Feb) 43 A, 


wwe 


LIST OF RAJASTHAN CASES OVERRULED, REVERSED AND DISSENTED FROM ETC. | 


Diss. : Dissented from in; Revers. : Reversed in 


AIR 1964 Raj 140 (Pt. B) — Diss. AIR 1982 
Bom 30 (Jan). 


(1969) Civil Writ Petn. No. 365 of 1962, D/- 
28-8-1969 (Raj) — Revers. AIR 1982 SC 
979 (May). 


AIR 1973 Raj 317 — Diss. AIR 1982 Ker 
354 (Dec). 
3974 Raj LW 543: (1974) WLN 882 — 


Revers. AIR 1982 SC 933 (May). 


1976 Raj LW 240 : 1977 Cri LJ NOC 143 — 
Revers. AIR 1982 SC 1057 A, B (Jun). 

(1979) 120 ITR 65 (Raj) — Diss. AIR 1982 
Punj 1 C (FB). (Jan). 

1980 WLN (UC) 457 (Raj) — 
1982 SC 1493 {Nov). 

AIR 1981 Raj 8 — Diss. AIR 1982 Madh 
Pra 205 (Oct). 

AIR 1981 Raj 170 (Pt. B) — 
1982 Raj 169 (Jul). 
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(JAIPUR BENCH) 
M. L. SHRIMAL, J. 


Surya Narain Choudhary, Petitioner 
v. Union of India and others, Respen- 


dents. ; 
. Civil Writ Petn: No, 1308 of 1931, 
D/- 28-8-1981. : : 
(A) Constitution of India, Art. 226 — 
Person aggrieved — Dismissal of Gev- 


ernor chállenged by member of pol ti- 
cal party opposed to Government — 
— Fear of petitioner that Art. 156 (1) 
might again be invoked to remove Gev- 
ernor of. another State for purpose of 
toppling State Government which was 
at loggerheads with Union — Held as 
petitioner was not personally ` affeczed 
by dismissal order he could not invcke 
Art, 226 — Mere wrangles between 
Government. and incumbent of a pol:ti- 
cal party had no place in scheme of 
Art, 226. (1938) 83 Law Ed 1385 end 
AIR 1976 SC 578 and. AIR 1979 Mad 133, 
Rel. on. (Paras 16, 18) 


. (B) Constitution of India, Arts, 5:A, 
296 — Fundamenta] duties — Beng 
duties of. individual , citizens cannot be 
enforced by a writ of mandamus, AIR 
1980 Andh Pra 246, Rel, on, (Para 19) 

(C) Constitution of India, Art, 226 — 
‘Mandamus — Dismissal of Governor wn- 
der Art. 156 (1) — Petition by member 
of politica] party for issuance of- writ 
of mandamus directing Government to 
‘restore respondent to office of Governor 
=- Failure to make demand for justice 


EY/JV/E102/81/HR/RSK 
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operates as a bar fo - maintainability of 
petition, AIR 1972 SC 2069, AIR 1975 
SC 538 and AIR 1978 Raj 181; Rel. on. 
(Para 29) 

-(D) Constitution of India, Art, 156 (1) 
—— Order removing Governor from office 
expressly stating that it was issued by 
President by virtue of powers vested iz 
him under Art; 156 (1) — Order must 
be deemed to have been issued in exer- 
cise of powers vested in President under 
Art, 156 (1) — Order need not specifi- 
cally state that it was issued in exer- 
cise of the power “at the pleasure of 
the President.” (Para 21) 


(E) Constitution of India, Art, 156 (1) 
and (3) — Cl. (3) is not mandatory — 
It is subject to cl. {1), i. e, five year 
term provided for Governors under 
el, (3) is subject to exercise of pleasure 
by President under cl. (1). 

The five year term provided for a 
Governor under Art, 156 (3) is not 
mandatory. Cl. (3) of Art, 156 is sub- 
ject to cl. (1) of the Article. This means 
that the five year term is subject to the 
exercise of pleasure by the President. 
Thus it lies within the power of the 
President to terminate, in his discretion, 
the term of the office of the Governor 
at his pleasure, The Presidentia] pleasure 
contemplated in the Article is unjustici- 
able. It is not regulated or controlled by 


any provision in the manner as provid- 


ed under Art. 311 in relation to Civil 
(Administration) Services, The provi- 
sion for removal or dismissal of a Gov- 
€rnor is an obvious requisition of the 
unregulated and uncontrolled Presiden- 


‘tial pleasure, exercisable at.any momenf 
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without cause or without any stated 
reasons. If this were not so, the Gov- 
ernor will have most secured term of 
office, more secure than any office held 
by a member of civil service. He will 
be irremoveable, although Judges hold- 
ing offices during good behaviour would 
be removeable in accordance with the 
procedure established by Art. 124 (4). 
The conditions of his term of appoint- 
ment being during pleasure, any provi- 
Sion or procedure if provided for his 
removal would be unnecessary and su- 
perfluous, He has no security of tenure 
and no fixed term of office. He may be 


removed by an expression’ of Presiden-: 


tial displeasure, His removal at pleas- 
ure gives no cause of action. Neither the 
Presidential order can be challenged in 
any Court, nor can it be refused in any 
House of State Legislature/Parliament. 
Legally ‘the Presidentia] order is con- 
clusive. (1953) 2 All ER 490, Rel. on; 
AIR 1971 SC 530, Disting. 
(Paras .26, 32. 33) 
The idea of a fixed mandatory term, 
and for that matter the idea of an irre- 
moveable Governor was not approved 
or accepted by the Constn, The mode 
of an electéd and consequently, an irre- 
moveable Governor was deliberately not 
adopted ‘by the framers, It, was thought 
that an appointed or nominated Gover- 
nor holding office during Presidential 
pleasure would remove a source of pos- 
sible separatist tendencies, (Para 27) 


The pleasure condition of a Gover- 
nor’s term makes any proceeding or 
procedure or rules of natura] justice for 
his removal unnecessary. A removal 
provision exists in cases of high func- 
tionaries including President, Chief Jus- 
tice and Judges of the Supreme Court 
and those of the High Courts. But no 
such provision exists in case of those 
functionaries who hold office during 
pleasure of President. If a Governor 
should be irremoveable during his five 
year term, while President, can be re- 
moved following his impeachment in 
Parliament, an irremoveable Governor 
of a State holding office during pleasure 
of the President would be an anomaly. 
He must endanger executive efficiency, 
Union-State relations and might be pos- 
sible focal point of separatist tendencies. 

(Para 28) 

For the aforesaid reasons there is no 
merit in the argument that unless a 
minimum constitutional term of five 
years for the office of the Governor is 


Surya Narain v. Union of India 


- another. 


A.I. R. 


held to be mandatory, it would demo- 
lish the basic structure of the Constn. 
and the Government would become sub- 
servient to the President and thro’ him 
to the Government of India, (Para 35) 

(F) Constitution of India, Arts, 156 (1) 
and 160, 226 — Orders issued by Pre- 
sident under Arts. 156 (1) and 160 need 
not be speaking orders. 

Neither Art, 156 nor Art, 160 enjoins 
on the President duty to give explicit 
reasons while issuing orders under them. 
The President of India is the best Judge 
to decide as to when and in what cir- 
cumstances the term of sitting Gover- 
nor of a State: should be reduced or he 
may be asked to vacate the office or 
may be transferred from one place to 
It is not the requirement of 
Art, 156 that a person who holds the 
Office at the pleasure of the President 
stall be removed by a speaking order. 
Feasons are not required to be disclo~ 
sed. (Para 36) 

Held. simply because no reason had 
been mentioned in the impugned order 
issued under Art. 156 (1), it could not 
be Said that the order was arbitrary, 
capricious or malicious, (Para 39) 

(G). Constitution of India, Arts, 156 
and 160 — Once Governor js removed 
from office under Art, 156 (1) he can- 
not continue to work on pest till per- 
manent incumbent iş appointed — Pro- 
vision of Art. 160 is meant to meet such 
situation. 

Once a person holding office of the 
Governor loses the confidence of the 
President and the President. withdraws 
his pleasure from him, the conclusion 
is inescapable that his further continu- 
ance on that post will not be conducive 
to the interest of the State, The provi- 
sion of Art. 160 is meant to meet the 
situation which arises when a Governor 
of a State ceases to hold the office of 
Governor, (Para 40) 

Held, on removal of Governor under 
Art. 156 (1), appointment of Chief Jus- 
tice under Art, 160 was not illegal. 

(Para 40) 

(H) Constitution of India, Arts. 158, 
160 — Person appointed under Art. 160 
to discharge functions of Governor need 
not possess qualifications mentioned in 
Art, 158. i 

A person asked to discharge the 
functions of the Governor of a State 
under Art. 160 need not possess the 


. qualifications mentioned in Art. 158 of 


the Constn, because, he is not termed 
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as Governor, ‘The oath prescribed for 
the Governor and for 4 person « dis- 
charging the- functions of the Goverror 
is different. Sch. If Part-A’ sub-cl. 74) 
further’ provides that a person dis- 
charging the functions of. the Goverror 
shall be entitled to the ‘same emolu- 
ments, allowances and privileges as the 


Governor whose functions he discharges 


or for whom he acts, Thus, ‘the fure- 
tionary discharging-the functions. provid- 
ed under, Art. 160 of the Constn. can- 
not be termed to be a Governor “with in 
the meaning of Art. 155 of the Cons:n. 
The necessary corollary of that -is that 
a stop-gap functionary need not possess 
the necessary qualifications for being 
appointed as a Governor and also. dces 
not suffer from the disqualifications at- 
tached to that office. (Para .£1) 


Held, the appointmert of the Chef 
Justice under Art. 160 to discharge the 
functions of the Governor was. not ber- 
red by Art. 158 (2). (Para. 41) 


(I) Constitution of India, Arts. 74 
(after 42nd amendment) and 156 (1) — 
Amendment of Art. 74 does not affect 
Art. 156 (1) and President can exercise 
powers vested in him under Art. 156. (1). 

There ‘is no conflict between Art. 74 
and 'Art, 156 (1) of the Constn. The 
contention that the executive power of 
the President should correlate to tie 
matters with respect to which Parliament 


has power to make laws is untenab-e. - 


The appointment or the removal of tne 
Governor is not covered by List I of 
Sch. 7. It does not fall within the- Stete 
List and thus the Parliament has power 
to make necessary rules and regulations 
regarding the office of tha Governor ua- 
der unenumerated residuary heads of 
List I,, entry 97 under Art, 248. Tne 
President can, therefore, certainly exer- 
cise. the powers vested’ in him under 
Art. 156 (1) of the Constn, Moreover, 
for certain functions the.. Governor is 
directly responsible to the President. 
For hot discharging his cuties. the Gov- 
ernor can be removed, by the President, 


by order, | (Paras 42, 43) 
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ORDER :— Petitioner. Surya Narain 
Choudhary, by this writ petition has 
challenged the validity of the order of 
the President of India (Annexure-l, 
dt. Aug. 8, 1981), terminating the period 
of the office of Governor, held by Shri 
Raghuku] Tilak. and has claimed the 
following reliefs :— ` l 

(i) to issue a- writ, order or direction 

in the nature cf mandamus, 
directing respondents Nos, 1, 2 
and 3 to treat respondent No. 4 
Shri Raghukul Tilak as Gevernor 
of Rajasthan up tc May 11, 198% 

(ü) to issue a writ,- -order or direc- 

tion in the nature of quo war- 
ranto, quashing the appointment 
of Shri K. D. Sharma, Chief Jus- 
tice of Rajasthan High Court, .un- 
der Art. 160 of the Constitution 
of India; directing ‘him to dis- 
charge the functions of the Gov- 
‘ernor-.of Rajasthan: and 


(iii) to issue a writ. order or direction 

that Art.. 156 (1) of the Constn. 

_ is not subservient’ to Art, 74° of 

` the’ Constn, and in the alternative 

to declare Art, © 156 (1) of the 

. €onstn, to be = ultra vires ` of 

_ Art. 74 of the ` Constn. and in- 

© valid, unconstitutional and viola- 

tive of the basic’ features of the 
Constitution. | 


2 The case. of the petitioner is that 
he was a member of the Rajasthan 
Legislative Assembly: ..from June, 1977 
to Feb. 17, 1980. He. is an active mem- 
ber of the Janata ` Party and a well 
known political and social worker, who 
is keenly interested in the. social,. politi- 
welfare.of the State 
and the people of Rajasthan, He is de- 
dicated to the principles, -enshrined in: 
the Constn. and it is his bounden duty 
to see that the provisions of the Constn. 
are faithfully implemented and that he 
being a voter it is his right -to see that 
the House is summoned by a validly 


and lawfully appointed > Governor and 
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not by an illegal incurabent to the office. 
The petitioner maintains that Shri Ra- 
ghukul Tilak was appointed as Governor 
of Rajasthan on April 20, 1977 during 
Janta Party regime, He entered the of- 
tice of the Governor of Rajasthan on 
May 12, 1977; and his five years’ term 
will end on May 11, 1982. Under Art. 156 
(3) of the Constn. he could hold his 
office for a period of five years from the 
date on which he entered upon his office. 

3. The petitioner states that the Pre- 
sident of India by an order, dt. Aug. 8, 
1981. directed that Shri Raghuku] Tilak 
“shal] cease to hold the office of Gover- 
nor of Rajasthan with immediate 
effect.” The provision of Art, 156 (1) of 
the Constn. is subject to the provision 
of Art. 156 (3) and the latter provision 
is to prevail] over the former one and 
as such the premature termination of 
the period of Governorship of Shri 
Raghukul Tilak is not in accordance 
with the provisions and the spirit of 
the Constn. t 

4. The petitioner further avers that 
up to the year 1980 the provisions of 
Art, 156 (3) were -.always treated as 
mandatory and all the Governors ap- 
pointed to discharge the functions of 
that high office were allowed to hold 
office for a term of ‘ive years. It is only 
after the coming of the Congress (I) in 
power that a dangerous -trend of termi- 
nating the term of Governors, before 
their scheduled term of five years’ is 
completed, has started. It has heen done 
with a view to overawe the Governors 
so that they may toe the line of the 
Centra] Government, For the first time 
in 1977 the Congress Party lost the elec- 
tion, when Janata Government came in- 
to power, which was headed by Shri 
Morarji Desai. Thereafter, certain ap- 
pointments on the posts of Governors, 
whose term was going to expire or ex- 
Pired in 1977. were made. The Gover- 
nors of Tamil Nadu, Rajasthan, Maha- 
rashtra and West Benga] were appoint- 
ed in the regime of Janata Government. 
The present Prime Minister has been 
consistently making efforts to 2ase out 
the Janata Party Governors appninted in 
the year 1977 or later. According to the 


petitioner, Shri Prabhu Dass Patwari, 
the Governor of the State of Tamil 
Nadu. was dismissed: and thereafter, 


the Government at the Centre wanted 
to terminate the térm of the Governor 
. Of West Bengal and wanted to. appoint 
a new Governor for that: State: but the 
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Government. of West Bengal- made it 
known to-the Union Government that 
they were. not in favour of changing 
tae Governor of the State, 


® The petitioner further contends 
that the party in power controlling the 
Union’ Government is at loggerheads 
with the Government of West Bengal 
and is seeking an Opportunity to dis- 
solve the West Benga] Assembly: and 
as the Governor of West Benga] is not 
amiable to the contro] of the Central 
Government, the Government of India 
is conceiving and planning the dismissal 
of the Governor of West Bengal with 
a view to send there a Governor, whe 
may make a report against the Govern- 
ment of West Bengal as desired by the 
Union Government and recommend its 
dismissal and also dissolution of the 
Legislative Assembly of that State. Ac- 
cording to the information of the peti- 
tioner received from various papers, 
Shri T. N. Singh, present Governor of 
West Bengal. has declared his intention 
to take the matter to the Court of Law 
in the. contingency of his dismissal, and 
és such the Government of India has 
dismissed, through the President the 
Governor of Rajasthan, Shri Raghukul 
Tilak. which is a part of a political 


measure and the same is likely to be 
repeated in the State of West Bengal. 
The idea behind it is that a Governor 


amiable to the influence of the party 
in power in the Centre may be appoint-. 
ed in West Bengal, so that the Assemb- 
ly may be dissolved and fresh elections 
may be held under his control to the 
advantage. of the Congress (I) party. 


6. The petitioner's learned counsel 
further contends that Art. 156 (3) of 
the Constn. cannot be read subject to 
Art. 156 (1).. The founding fathers of 
the Constn. wanted to ensure a minimum 
constitutional term of five years for the 
office of the Governor. Any other mean- 
ing given to the provisions of Arts. 156 
(1) and 156 (3) is: likely to demolish 
the basic structure of the Constn. ` be- 
cause. the high Constitutional office of 
the Governor would become ‘subservient’ 
to the President and through him to the 
Government of India which was never 
the intention of the framers of: the 
Contn. The impugned order, dated Aug. 
8, 1981 (Annexure-1l), does not read that 
it’ was issuéd under the pleasure of the 
President. It merely makes reference . 
to Art. 156. A mere reference toa par- 
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ticular Artile is not sufficient “till there 
is-an express exercise’ of pleasure . and 
the same is made knows ' by express 
and proper words, -The’ learned counsel 
for the petitioner also urges that the Pre- 
sident has issued the impugned order 
in accordance with the mandate of Art. 
74 of the Constn. He has not exercised 
his independent discretion ‘and applied 
his mind in issuing the impugned order, 


rather he has followed the advice ten- 


dered to him by the Union Council of 
Ministers, 
ment Act, 1976, particularly, amending 
Art, 74 of the Constn, under which the 
President is required’ to act in accor- 
dance with the advice of the Council of 
Ministers, is that the pleasure of the Pre- 
sident under Art. 156 (1) is always sub- 
ject to the advice and subsérvient to 
the advice ‘tendered by Council of Minis- 
ters. As such the provisions of Art. 156 
(1) of the Constn, has become nugatory 
and has lost all its force and sanctity. 
In view of the amendment of Art, 74 
the provision of Art. 156 (1) is liable 
t be declared: to be ultra vires of Art. 
74. The President of India or the Union 
Government thro’ him, has acted arbi- 
trarily, capriciously and unreasonably 


. in terminating the term of the Governor 


of the State. The premature termina- 
tion of the term of Shri Raghukui Tilak 
cannot be termed to be a termination 
simpliciter, He is neither the servant, 
nor an employee under the President or 
the Central , Government. His office is 
not subordinate or subservient to the 
Government of India. He is an incum- 
bent of Constitutional furcctionary and 
the Government of India has no power 
to recommend or seek th: dismissal” or 
premature termination of the iezm of 
Governor thro’ the mechanism of Art. 
156 (1) of the Constn. by getting a- Pre- 
sidentia] order. In suppor! of the above 
contention he has -placed reliance on 
Har Govind Pant v. Chancellor Univer- 
sity of Rajasthan, AIR 1978 Raj 72 


(FB) and Har Govind Pant v.- Dr. 
Raghukul Tilak. AIR 1979 SC 1109. 
Learned counsel] urged that it is 


the requirement of the léw that every 
action of the executive Government 


should be free from arbitrariness: and 
that is the very essence o? rule of law. 
result of. the .advice tendered by .. the 
Government Of. India; and. 
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as. the same. ; 
is ‘arbitrary, capricious i and uareasonas ; 
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ble; it is liable to be struck down.. The. 
Constn. conceives of an impeachment 
of the President of India, Comptrollér. 
and Auditor General of India, Chief 
Election Commissioner. and Judges, but 
nowhere it conceives of an impeachment 
of a Governor and as such his removal 
or premature termination is violative 
of the provisions of the Constn. Shri 
Raghuku] Tilak was appointed as Gov- 
ernor of Rajasthan as he had been a 
freedom fighter of repute, a man of out- 
standing ability, a writer and a thinker, 
and there is no reason whatsoever to 
justify his dismissal or premature ter- 
mination. There is nothing to suggest 
that he was found guilty of treason or 
of violating any provision of the Con- 
stitution or any statutory law or had be- 
haved in a manner which does not be- 
hove the high office of the Governor. 
In the absence of above grounds his dis- 
missal is unreasonable, arbitrary, irra- 
tional and mala fide, which must be qua- 
shed. Shri Raghukul Tilak by his. pre- 
mature termination has lest his. status, 
besides consequential loss of remunera- 
tion and as the impugned order was 
passed in violation of the principles of 
natural justice, without giving him a 
notice regarding the intended order or 
without communicating to him any rea- 
son for his termination and as such . it 
is liable to be set aside and is ab initio 
null: ard void. Learned counsel fur- 
ther urges that by. no stretch of im- 
aginaticn can-it be said that any pub- 
lic policy warranted the passing of the 
impugned order ener: dt, Aug. 
8. 19813. 


7. As the order of termination is 
ultra vires the Constn. and is ab initiô 
null and void, there is no vacancy in 
the eye of law for the office of the Gov- 
ernor of Rajasthan, and, therefore, the 
President has no authority or right to 
appoint Shri K, D. Sharma ‘under Art. 
160 of the ‘Constn, to discharge the 
functions of the Governor.’ Shri K. D. 
Sharma holds an office of profit as he 
has not resigned from the office of Chief 
and as such he cannot be 
appointed to discharge the functions of 
the Governor of Rajasthan. Art., 158 (2) 
of the Constn. imposes a ban to “such 


an appointment, 
As the impugned. order wes passed .as.a __ 


8. Shri K. D. Sharma : iis taken oath 
under Art. 159. of the .Consth. to dis- 
charge. the -functions “of i the.. Governor, 


„and while discharging .the. functióná of” * 
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the Governor has issued Ordinance and 
has given assent to Bills, passed by the 
State Legislature. Thus, in fact and 


in law he is acting as Governor of the’ 


State of Rajasthan, while his appoint- 
ment under Art, 160 of the Constn, is 
completely unconstitutional. There also 
existed ‘no contingency as envisaged by 
Art: 160 of the Constn. and, therefore, 
the. appointment of Shri K. D. Sharma 
to discharge -the functions of the Gov- 
ernor is: wholly illegal. The theory 
that all posts, civil, military, naval and 
all high. constitutional offices like that 
of Governor, Ministers etc. are held 
during the pleasure of the President is 
a relic of British imperialism and the 
theory must be rejected being against 
the democratic principles, enshrined in 
the Constn, which declares India to be 
a sovereign, socialist and secular democ- 
ratic republic, 

9. On the basis of the above 
ments the petitioner claims the 
mentioned above. 

10. I will deal with the 


aver- 
reliefs, 


contentions 


of the learned counsel for the petitioner . 


ad  serjatum. But before I take up 
these points, the first preliminary ques- 
tion which needs. to be determined is 
whether the petitioner has any specialis- 
ed interest of his own to vindicate, 
apart -from a mere political concern 
sought to be expressed by him. 

11. Admittedly Shri Raghukul Tilak 
has expressed no grievance against his 
termination from the high office of the 
Governor.’ The present writ petition 
purports to have been filed by a poli- 
tical aNd social] worker of the Janata 
Party, who once happened to be a Minis- 
ter under the Janata Regime, and who 
is under a fear that if the termination 
of Shri Raghukul Tilak is not challeng- 
ed, there is every likelihood that the 
President of India might terminate the 
term of the Governor of West Bengal, 
Mr. T. N. Singh, who, according to the 
petitioner, is having smooth relations 
with ‘the C. P. M., the party in power 

in the State of West Bengal. and is not 
Rr to the wishes of the Union Gov- 
ernment or the President of India. 
Thus, apparently what the petitioner 
wants to agitate before this Court is 
the wrangle between the Union Govern- 
ment, headed by the Indian Congress (I) 
Party and the Janata Party. whose mem- 
ber he is, or tension between the party 
in power in the Union and the C.P. M 
in West Bengal. 
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12. Art. 226 of the Constn, empowers 
tbe High Court to issue to any person 
or authority including in appropriate 
cases Government, within its territorial 
jurisdiction, directions, orders or writs 
in the nature of mandamus, certiorari, 
prohibition, quo-warranto or habeas 
corpus for the enforcement of any- of 
the rights conferred by Part II and 
for “any other purpose”, 

‘413. The founding fathers of the 
Constn, have couched the Article in 
comprehensive phraseology to enable the 
High Court to remedy injustice wherever 
it is found, but it is equally true that a 
person invoking the extraordinary juri- 
sdiction under Art, 226 of the Constn. 
Should be an aggrieved person, If he 
does not fulfil the character of an ag- 
grieved person and is a ‘stranger’, the 
Court may, in its discretion, deny him 
such an extraordinary remedy, Save in 
very specia] and exceptional circumstan- 
ces, The petitioner challenging the order 
must have some specialised interest of 
his own to vindicate, apart from a gene- 
rally felt political concern, which is of 
abstract nature. ‘Legal wrong requires 
a judicially enforceable right or interest. 
The .touch-stone to the. justiciability is 
injuria to a legally protected right. A 
mere nominal, imaginary and a highly 
speculative adverse effect to a person 
or felt concern cannot be said to be 
sufficient to bring him within the fold 
of an. ‘aggrieved person’, The words 
‘aggrieved person’ cannot be confined 
within the bounds of a rigid formula. 
The. scope of the words and meaning 
thereof depend on diverse facts and cir- 
cumstances of each case, nature and ex- 
tent of a person’s interest and the 
nature and extent of the prejudice or 

injury suffered by. him. This Court, 

in exercise of its power under Art, 226, 
of the Constn, is required to determine 
and enforce’ legal rights, It has autho- 
rity. only over issues which are appro- 
priate for disposal] by Judges. The 
Constn. indicates limited area within 
which judicial action is required to be 
taken, however, far-reaching the con- 
sequence of such action within that area 
may be. The Court is expected to ex- 
ercise -powers to settle cases and con- 
troversies, arising between parties or 
between persons and State, which may 
raise questions of law or facts or both. 


14, The Supreme Court in a number 
down that in order 


to have locus standi to invoke extra- 
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ordinary: jurisdiction under: Art. 226 v'a 
claimant should ordinarily be' one, who 
has a personal or indiv-dua] right in 
the subject-matter of the application. 
No doubt, sometimes this rule is’ re- 
laxed, but not abandoned, But the 
general rule is infringement of some 
legal right or legal interest, which may 


give to a person a locus standi in the 


matter, 


15. In United States of America in 
the case of Rolla W. Coleman, W. A.. 
Barron. Claude C. Bradney ete, v. Clar- 
ence W. Miller, (1938) 83 Law ed 1385 : 
307 US 433 a question regarding agita- 
tion of political rights arose. Justice, 
Frankfurter, repelling the argument. ad- 
vanced béfore him, held : 

P TTE this is not the tribunal for its 
challenge except by those, who have. 
some specialised interest of their. own 
to vindicate, apart from a political con- 
cern .which. belongs to all.” 

The above-quoted passage was read ‘with 
approval by their Lordships of the Sup- 
reme Court, in Jasbhai Motibhai: Desai 


v. Roshan Kumar, AIR 1976 SC 578. 


In the same case their Lardships of the 
Supreme Court also approved the fol- 
lowing observations made in American 
Jurisprudence, (at Pp. 585): .. | | 

“Tegal wrong’ requires a judicially. 
enforceable .right and the touch stone to 
justiciability is injury to a legally pro- 
tected right. A nominal or highly spe~.. 
culative adverse -effect on -he interest. or 
right of a person has been held to be 
insufficient to give him the ‘standing 
to sue’ for judicial review of administra: 
tive action,” 

16. Mere wrangles beiren Covei 
ment and an incumbent o2 any political 
party have no place in the scheme of 
Art, 226 of the Constitution. They have 
to resolve their dispute elsewhere and. 
by means less solemn and sacrosanct 
with a Court proceeding. The’ purpose 
of Art, 226 of the. Constr. is to afford 
a forum for quick resolution of disputes, 
which depend for their decision on the 
existence or extent of a legal] right, It 
is only when a legal, or a mere political 
issue arises touching upon the éxistence 
or extent of a legal right, that Art, 228 
of the Constn, is attracted, 

17. In fact that the petitioner, as 
already noted above, has filed this writ 
petition as an active memb:2r of a politi- 
cal party. who lost in the last elections. 
The purpose of filing the writ petition 
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is to safeguard the right of the. C. P. M: 
Government in West Bengal, . for . which 
he speculates that its interest will — be 
adversely affected if‘the President is al- 


lowed to exercise the right vested in him. 
under Art. 156 (1) of the Constn. i. e., 
- if he is allowed to terminate the term 
of the office of the Governor of a State 


at his pleasure. 

‘18. The order dt, Aug, 8, 1981 (An- 
nexuure-1) cannot be said to have been 
passed against. the petitioner, ‘The im- 
pugned order does not, in. any way 
affect the personal interest of the peti- 
tioners, No decision has been pronounc- 
ed against him which’may wrongly de- 
prive him of something or which may 
_ wrongfully. refuse him something, l: 
cannot be said that he has. suffered any 


legal wrong or injury, in the sense that | 


his interest, recognised by law, has been 
prejudicially. and directly affected by 
the impugned act complained of, re- 
ference may’ be made -/ to Kesavan v. 
state of Tamil Nadu; ' ATR 1979 Mad 
133.. 

19.. The petitioner’s contention in re- 
spect of his fundamental duties under 
Art. 51A .of the Constn. too does not 
give him any locus standi, The funda- 
mental duties of citizens are duties of 
individual citizens. They cast no. pub- 
lic duties which alone can be enforced 
by a writ of mandamus: vide Muslim 
Mission v, State, AIR 1980 anh Pra 
246, 

20. As regards relief No. 1, anA 
by the petitioner for issuance of writ, 
order or direction in the nature of man- 
damus to the respondents Nos. 1, 2 and 
3 to treat the respondent No. 4, Shri 
Raghukul Tilak, as Governor of Rajas- 
than up to May 11, 1982, suffice it to say 
that in the writ petition there is no 
specific assertion to the effect that in 
the interest of justice the respondents 
Nos, 1, 2 and 3 be directed thro’ man- 
damus to restore respondent No. 4 to 
the office of Governor of Rajasthan and 
as such the petitioner’ is not entitled to 
claim relief No. 1 (AIR 1978 Rai 72) 
(FB) (supra). The Supreme Court deci- 
sion in Kamini Kumar Das Choudhary 
v. State of West Bengal, AIR 1972 SC 
2060 supports this view. In Amritlal 
v. Collector, Central Excise (Revenue), 
AIR 19758 SC 538 para 25 their Lord- 
ships of the Supreme Court have obsery- 
ed as. under t=- 

“A demand for justice and its refusal 
must precede the filing of a petition ask- 


~ ~ 


ilef. 


lindia, and has 
` himself, 
that the impugned order was issued by 


and the Chief Minister. 


8 ‘Raj. 


ing’ ‘for direction or Writ of | Manda- 


Reference may also usei be aade to 


. Vijal Goods Transport Company y. State 
. of Rajasthan, (Civil Writ Petn. No. 342 


of 1978, decided on May 26. 1978) (re- 
ported in AIR 1978 Raj 181). In the 
case on hand failure to. make demand 


for justice on the part of the petitioner 
operates as a bar against the maintain- 
ability of the writ petition regarding 
the grant of the above mentioned: re- 


21, I find no merit in the arguments 
that the impugned order, 
was not issued while exercising powers 
vested in the President of India under 
Art, 156 (1) of the Constn. and ‘at the 
pleasure of the President’, as laid down 
in the Article, A perusal of the im- 
pugned order reveals that it has been 
issued in the name of the President of 
been duly signed by 
It is expressly recited therein 


the President by virtue of the powers 
vested in him under Art. 156 of the 
Constn. It was not necessary to specifi- 
cally mention in the “order that it was 
issued in exercise of the power “at the 
pleasure of the President.” The power 
vested in the President must be deemed 
to have been exercised by him in the 
manner required by the article referred. 

22. A Governor of a State is appoint- 
ed by the President, He holds office 
during the pleasure of the President. 


- The original plan in the draft Constn. 


was to have elected Governors, but later 
in the Constituent Assembly it was re- 
placed by the mode of appointment by 
Nomination by the President after a 
good deal of discussion. It was envisag- 
ed that if a Governor was to be elected 


‘by direct vote he would consider him- 


self to be superior to the State Chief 
Minister, returning from a single con- 
stituency: and this would lead to’ fre- 
quent frictions between the Governor 
When executive 
powers as a whole are legally vested in 
the Governor and when.‘he believes 
that he has got the’ backing of the~people 
of the State behind him, he at his dis- 
cretion might come forward and inter- 
vene in the governance of the State. 
That would really amount to something 
contrary to the spirit of democracy and 
system of parliamentary. - government. 
The executive power of the State is 
vested in the' Governor, and every ex- 
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ecutive action of the Government is 
required to be expressed to be. taken jin 
his name, besides this he is integral part 
of the Legislature: vide Art, 168 of the 
He has also the power to re- 
serve -any bill: for consideration of the 
President. The Governor, under srt. -200 
of the Constn, has alsó got the power to 
reserve any. bill for the consideration of 
the President, if such a bill, in his opi- 
nion. became law. it would so derogate 
from the powers of the High: Court as 
to endanger the position, which that 
Court is designed to fill under the Constn. 
There is also another significant role, 
which the Governor has to play under the 
Const.: and that is of making a report 
where he. finds that a situation has arisen 


in which the Government of the State 
cannot be carried on in accordance 
with the provisions of the Constn. It is 


the Governor’s report which generally 
forms the basis of Presidents action 
taken under Art, 356 of the Constn. 
It must be realised that the Governor 
while discharging his functions works 
as a channel of- communication and con- 
tact between the State and the Centre. 
The founding fathers in their wisdom, 
provided in Art. 61 of the Constn, for 
the removal of the President from office 


by impeachment, but as the Governor 


holds office during the pleasure of the 
President. it was not felt necessary to 
make provision in the Constn, for the 
removal of the Governor by impeach- 
ment or by any other process analogous 
to impeachment. As already mentioned 
above, Governor is an important channel 
of communication and contact between 
the State and the Centre. Under Art. 
164 (1) Chief Minister is appointed by 
the Governor. On the advice of the 
Chief Minister other Ministers are ap- 
pointed by the Governor, and the Min- 
isters including the Chief Minister hold 
office during the pleasure of the Gov- 
ernor. As regards non- State field, pro- 
visions are found in Part XI of the 
Art. 256 provides that the ex- 
ecutive power of every State shall be 
so exercised as to ensure compliance 
with the.laws made by Parliament and 
the executive power of the Union shall 
extend to the giving of such directions 
to a State as may appear to the Gov- 
ernment of India to be necessary for 
that purpose. Art. 257 lays down that 
the executive power of every State shall 


be. so exercised as not. to impede or 
prejudice the - exercise : OF the executive 


a 
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‘to be- necessary for that purpose. 


` tection of Railways 


` Art. 356 deals with the steps to 
‘taken by thè President, in case of faiure 


power of the Union ard the executive 


power of the Union. shell: extend to the 


giving of such directiors- to a State ‘as 
May appear to the Central Government 
The 
executive power of the Union also ex- 


tends: to the giving of directions to a 


State as to the construction and main- 


‘tenance of means of communication de- 
- cared to be of national or military im- 


portance, and also for giving directions 
to States to take measures for the pro- 
within the State. 
In this role asa link with the Certtre. 
the Governor: keeps the President well 


informed periodically end regularly of 


the matters connected with the affairs 
of the State. There may be occas.ons 
for Governor. in addition to his periodi- 
cal- reports, to inform “he President of- 
any serious interna] > cisturbance or of 


-the exercise or otherwise of any Dos- 


sible danger -of external aggression. 
Duty to report flows from Art. 365. 


be 


of Constitutional machinery in a State, 
on a report lodged ky the Governor. 
The Union Government has the. dut» to 


‘ensure that Government of every State 


is carried on in accerdance with the 
provisions of the Consta. To fulfil this 
object there is no cen-ral agency. In a 
State other than that of the. Govemor. 
The Central Governmert can also under 
Art. 258 conditionally cr unconditiorally 


entrust powers vested in it to be exer- 


cised by the State Government or the 
officers of the State. In regard to some 
of these non-State matters the Governor 
cannot possibly act on the advice of his 


' Ministers and is’ required to act accord- 
ing to the directions of the 


Central 


Government. ~The Gov2rnor in his own 


“assessment can dismiss the Chief Min- 


ister. For instance, Shri Ajoy Mukherji 
was requested by the West Bengal Gov- 
ernor to convene an Assembly for de- 


i ciding whether the United Front. Gov- 


ernment enjoyed majority support any 
longer. On Shri Mukherji’s declining to 
do so, the Governor made his own 


“assessment and dismiss2d him from the 


office of Chief Minister and appointed 


Shri P. C. Ghosh the next Chief Minis- 


ter. If an elected representative of 
the people can be dismissed by the Gov- 


_ ®rnor On the assessment: made by him, 


it does not stand to reason why the Gov- 


- -grnor, who is, aS a matter of- fac: an 


appointed: of the Presicent of Indiazand 
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expressly holds: office: during pleasure’ 
of the President, cannot be asked to 
resign or in case of failure to accept 
the advice of the President, be made. to 
vacate his office or otherwise his term 
be not. terminated. 

23. A celebrated writer on. Constitu- 
tional Law Alexandrowicz in his well 
known book “Constitutional ce ac 
of India’ writes :— 

“Tf -the Governor chooses to exercise 
his discretion independently of the Cen- 
tre or the President, that is, the Union 
Government, the President will be en- 
titled to withdraw his pleasure of con- 
tinuing the Governor under Article 156 
(1) of the Constitution.” 


24. Mr. H. M. Seervai in his well 
known book “Constitutional Law of 
India” Volume II, 1976 Edition, page 


1046, Point 18.4 observed :-— 

“Tne President can be removed from 
the office by impeachment for the viola- 
Constitution (Art. 61). The 
President. or one who has held the office 
of Presidentis eligible for re-election. The 
Governor holds office during the plea- 
Sure of the President and can be re- 
moved by him at any time during short 
term of office (Art. 156), so that it is 
not necessary to provide for removal 
of Governor by impeachment or by 2 
process analogous to impeachment.” 

25. Kagzi, M. C. J. in his book, 
“The Constitution of India” (1975 Edi- 
tion, pages 261-262) observed :— 

PRE A person is appointed the Gov- 
ernor for a term of five years; but. he 
can resign his office earlier. The Gov- 
ernor holds his office during the plea- 
sure of the President who may recall 
him at any time... 

“There is no provision for appoint- 
ment of a Deputy Governor....,.Accord- 
ingly, any casual vacancy due to illness, 
death or long absence of a Goyernor 
should be filled in the manner the Pre- 
sident may decide, in-accordance with 
the practice developed since after the 
cOmmencement.of the. Constitution. The 
established practice requires the Pre- 
sident to appoint the Chief Justice or in 
his absence the senior most Judge of 
the State High Court as the Governor 
pro tempore.” . 


26. The Governor’s appointment and 


also; by necessary implication his re- 


moval is during pleasure of the. Pre- 
The- Presidential pleasure: in 
matter of removal of the Governor is’ nor] 


: regulated -or controlled by any provision} 
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in- the manner as provided under Art, 311 
in relation to Civil (Administration) 
Services. The above provision for his 
removal or dismissal: is an obvious re- 
quisition of the unregulated and uncon- 
trolled Presidential pleasure, exercisable 
at any moment without cause or with- 
out any stated -reasons.. If this were 
not so,’ the Governor wil] have most 
secured term of office, more secure 
than any office held by a member of 
civil service. He will be irremovable. 
although Judges holding offices during 
good behaviour would be removable in 
accordance with the procedure establish- 
ed by Art. 124. (4).. The condition of his 
term of appointment being during plea- 
sure any provision or procedure if pro- 
vided for his removal would be unneces- 
sary and superfluous. He has no security 
of tenure and no fixed terms of Office. 
He may be removed by an expression 
of Presidential displeasure, His removal 
at pleasure gives no cause of action. 
The impugned Presidentia] Notification 
albeit a bold expression of displeasure 


is a complete answer to all doubts, dis- 


putes, challenges and contentions against 
his removal. Neither the Presidential 
order can be challenged in any Court, 
nor -can it be refuted in any House of 
State  Legislature/Parliament, 
the Presidential order is conclusive, 

27. Tf the quinquennia] term of a 
Governor were fixed term, the condition 
of his holding office during Presidential 
pleasure would be a redundancy. The 
essence of his term is the Presidential 
pleasure, and not the duration of limit 
of five years. This is amply borne out 
by a reference to the Constituent As- 
sembly Debates. The idea of a fixed 
mandatory term, and for that matter 
the idea of an irremovable Governor 
was not approved or accepted by the 
Constn, The mode of an elected and 
consequently, an irremovable Governor 
was not deliberately adopted by the 
framers, It was thought that an ap- 
pointed or nominated Governor holding 
office during Presidential pleasure would 
remove a source of possible separatist 
tendencies, 

° 98. The pleasure condition of a Gov- 
ernor’s term makes any proceeding or 
procedure or rules of natural justice for 
his removal unnecessary, A removal 
provision exists in cases of high func- 
` tionaries including President, Chief Jus- 
tice and Judges of the Supreme Court 
and those of the High Courts, But no 
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such ‘provision exists in ease of those 
functionaries who hold office during 
pleasure. of President. If a Governor 
should be irremovable during his five 
year term, while President, can be re- 
moved following his impeachment in 
Parliament an  irremovable Governor 
of a State holding office during pleasure 
of the President would be an anomaly. 
He must endanger executive efficiency, 
Union-State relations and might be 
possible focal point of separa- 
tist — tendencies, Even .‘ the learned 
counsel for the petitioner thinks that 
this should not be so. He readily. con-— 
cedes that there can be a situation” in 
which removal or dismissal of -a Gover- 
nor might become justified in the 
national interest, 

29. At this stage I may point out the 
case of H. H.‘Maharajadhiraia Madhav 
Rao Jivaji Rao Scindia Bahadur v. Union 
of India, AIR 1971 SC 530, which the 
learned counsel referred, The case re- 
lates to the executive discretion of the 
President under Art, 336 for purposes 
of recognition of a Ruler for the time 
being for a claim of privy purse, ete. 
The clause envisages, Cas held by the 
Supreme Court, consideration of speci- 
fic individual claims for recognition. It 
does not relate to exercise of executive 
power in relation to State affairs. The 
case has, therefore, no bearing with the 
controversy raised in the present matter. 

30. Article 367 (1) of the Constn. 
makes it clear that the General Clauses 
Act, 1897, shall, subject to any adapta- 
tions and ‘modifications ‘-made therein - 
under Art. 372, be applicable to the in- 
terpretation of the Constn, as it applies 
for the interpretation of an existing 
act of the Legislature of the Dominion 
of India. The words “hold office during 
the pleasure’ came up for interpreta- 
tion in ‘Terrell v. Secretary’ of State 
for the Colonies, (1953) 2 All ER 490, 
before the Queens Bench Division of 
England, The question involved’ in that 
case was that in 1930, by letters, dt, July 
15 and Aug. 7, the Secretary of State 
for the Colonies offered to the claimant 
Terrell the appointment of a Judge of 
the Supreme Court of the Straits Set- 
tlements. One of the matters mention- 
ed in the letters was that the compul- 
sory retiring age would be 62. The 
claimant accepted the appointment. In 
1942 when Malaya was occupied by 
Japanese, he was on leave in Australia 
‘and was unable to assume his office 
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until the British regaired contro] of 
Malaya, In: March 1942, ne was informed 
that as no other suitable appointment 
in the colonial legal service could be 
found ‘for him, he must be awarded a 


pension on abolition of Office, and on | 


July 7. 1942, his appointment was ended, 
17 months before his 62nd birthday. On 
a claim by him that he was not liable 
to be dismissed before he. reached the 
age of 62, when he would be entitled 
to a larger pension, His Lordship God- 
dard C. J. held: 


‘Judges in Malaya did not hold their 
office during good behaviour, but they 
held, and always had held, office at the 
pleasure of the Crown and, therefore, 
the claimant had held che office during’ 
pleasure. The right of the Crown to 
dismiss at pleasure. was a rule of law 
which could net be taken away by any 
pre arrangement...........- 

- The words “to hold office at the 
ie of the Crown” have their origin 
in the Latin phrase “Duronte-bene-placi- 
to” {during pleasure), meaning that the 
tenure of office of a person, except 
where it is otherwise provided by sta- 
tute. can’ be terminated at any time 
without cause assigned. The true scope 
and intent of this expression is that. even 
if a special contract has. been made with. 
the person, the’ Crown is not bound 
fhereby: In other words, the person 
concerned is liable to be dismissed with- 
out notice and there is no right of ac- 
tion for wrongful dismissal, It is a 
well known rule of English Law, which 
has been incorporated in Art, 156 (1) 
of the Constn. ` 


22,- On the parity of reasoning of the 
above noted case it can be safely said 
that it lies :within. the.. power of. the 
President to terminate, in his discre- 
tion, the term of the office of the Gov- 
ernor at his pleasure, 


, 33. The learned counsel] wrongly con- 
strues. Art. 156 by saying that Cl, (3) 
controls Cl. (1) of. the Article. The 
correct construction is just the opposite. 
It is. expressly : stated that Cl. (3) is 
subject to. CL (1). This means ` that 
five years. term is. subj2ct to the. exer- 


cise of pleasure by the President. He 
may in exercise.: of pleasure cut short 
the term.’ The -Presidential plea- 


sure contemplated in the Article is uñ- 
justiciable. It may: be pointed that 
where any regulatory restriction for the 
exercise of pleasure is contemplated, 
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' such a provision could have been made 


in express words as is the case with 
Art, 311 in -relation to pleasure under 
Art, 310. In the absence of any like. 
regulatory provision and its: unqualified 
character, no. restriction can be placed 
upon it. 

34.. The daterpretatian TTE by 
the learned counsel . that the term of 
the office of Governor cannot be reduc- 
ed, -if accepted, will have the effect of 
making Cl. (1) of Art. 156 otiose. It 
is also likely to create unsurmountable 
difficulties for the country. As for in- 
stance in Assam, which stands surround- 
ed by foreign countries like China.. 
Burma ete and a narrow 30 miles cor- 
ridor connects it with the-rest of the 
country. If the party in power of 
the State and the Governor decide 
to secede and integrate with China, the 
President of India ‘cannot be asked by 
a Court of Law to wait for five years in 
not terminating the terms of the Gover- 
nor or recall him earlier. Articles of 
the Constn, are -required to be given 
harmonious interpretation. A look at 
the debates in the Constituent Assembly 
will show that one of the reasons. which 
weighed with our founding fathers, was 
not to have the elected Governors as 
this method would encourage separatist 
tendency, The stability and the unity. 
of the Government machinery of the 
country as. a whole.could,. the Constitu- 
ent. Assembly rightly observed. be 
achieved only. by adopting the system 
of nomination. 2 

35. For the reasons aiready mention- 
ed above I hold that there. is no merit 

in the argument that unless a minimum 
Constitutional term of five .years for 
the office of the Governor is held to be 
mandatory, it- would demolish the basic 
Structure of the Constn. and the Gov-. 
ernment would become subservient to 
the President and. thro’ him to.the Qov- 
ernment of India.. It will not .be out 
of place. to mention’ here that. sometimes 


during. the term of: the office of a Gov- 


ernor he has been’ and is subject to 
transfer from one State to another by 
order of the President. 

36. The second limb of .the same 
argument is that it is the. requirement 


-of law that every - executive action 
must be accompanied by reasons . and 
Should be free from arbitrariness, There 


is nething on. record to hold that the 
President of India, while passing the 
order. Annexure-l, acted capriciously or 
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arbitrarily. Shri Raghuku! Tilak a few. 
months back fell il] and was under 
stage of coma and the Notification, pub- 
lished in the Gazette shows that Shri 
K.. D. Sharma was asked by the- Presi- 
dent to discharge the functions of the 
Governor as provided in Art. 160 of the 
Constn. Neither Art. 156 nor Art. 160 
enjoins on the President duty to give 
explicit reasons while issuing orders 
under them. The President of India is 
the best Judge to decide as to when and 
in what circumstances the term of sit- 
tion Governor of a State should be re- 
duced or he may be asked to vacate the 
fice or may be transferred from one 
place to another. It is not the require- 
ment of Art, 156 that a person who 
holds the office at the pleasure of the 
President shal] be removed by a speak- 
ing order. In my humble opinion, rea- 
sons are not required to be disclosed, 
37. The point is undisputed that the 
Governor is not an employee either of 
the President or of the Union Govern- 
ment, He is a Constitutional function- 
ary. Obviously the Governor is also the 
medium thro’ whom Union keeps itself 
informed as to whether the State is com- 
plying with the directives issued by the 
Union from time to time. However, 
after promulgation of a' proclamation on 
the “failure of the constitutional machi- 
nery in the State, the Governor acts as’ 


agent of the President. As regards’ 
those functions - of the State 
Government. which have been as- 


sumed by the President under the pro- 
clamation (Art. 356 (1) (a)), it is obvious 
that in matters on which the Governor 
is empowered to act in his discretion 
or on his Special responsibility, the Gov- 
ernor wil] be under the complete control 
of the President. Art. 371 (2) provides 
that President may direct that the Gov- 
ernor of Maharashtra or Gujarat shall 
have a special: responsibility for taking 
steps for the development of certain 
areas in the State such as Vidharb. Sau- 
rashtra ete. Similarly, ‘the Governor 
of Nagaland under Art, 371 (1) (b) has 
similar responsibilities with respect to 
law and order in the State. Special re- 
sponsibilities have also been imposed upon 
the: Governors of Manipur and Sikkim. 
In discharge of such responsibilities, the 
Governor has to. act according to the 
directions issued by the: President from 


time to time and if anyone’ of the above — 
noted Governors fleut the directions - 


of the President — 
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mate ground, for the 


aided by the Council. 
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of Ministers, it cannot .be said that the’ 
intention of the Constn.. is that the Pre- 
sident should feel helpless and should 
not remove the Governor of that State 
prior to the expiry of the term.of five 

years, - . Eo 
38. Learned counsel] for the peti-- 
tioner states that long discussion was 

carried on in the Constituent Assembly 
regarding the term of appointment of 
the Governor and his removability, Ul- 

timately Dr. Ambedkar observed that 

this power of removal was given to the 

President in genera] terms, This was 
so, although Prof. Shah wanted that cer- 

tain . grounds should be stated in the 

Constitution itself for the removal of: 
the Governor, Therefore, it seems obvi- 

ous to me that when the -President is 

giyen the genera] power, he is also given - 
power to remove a Governor for corrup- 

tian, for bribery, for violation of Con- 

stitution or for any other reason which 

the President, no doubt, feels is legiti- © 
i removal of the. 
Governor, (Emphasis added). It seems, 

therefore, quite unnecessary to burden 

the Constn. with all these details in ex- 

press terms, When it is perfectly possi- 

ble for the President to act upon any 

one or more ground under the formula, . 
I should think that it is unnecessary., to 

categorise the conditions “undér which 

the President may undertake the task 

of removing the Governor, 


39. The above noted observation 
made by Dr, Ambedkar relied upon by 
the learned counsel for the pétitioner ‘in - 
no way supports the case of the peti+ ` 
tioner, The power of removal’ has been 
left in the hand ofthe highest Constitu- ` 
tional functionery of the Union of India: 
and a presumption under S. 114 of -the > 
Evidence Act- does arise that an official 
act must have been done in the manner 
it ought to have been done. No’ fact or 
data has been mentioned in the writ > 
petition or placed before this -Court on. 
thé’ basis of which’ it can be’ said that 
the President while passing’ the impug- 
ned order dt, Aug. 8; 1981, acted capri+: 
ciously, arbitrarily or ‘maliciously. Mere 
averment of the word ‘capricious’ oF 
‘malicious’ in, the. writ petition is not 
sufficient, Necessary details are required 
to be mentioned.. In the writ, petition’ 
in hand, it has been mentioned that ` 


“Shri Raghukul Tilak (was a. freedom: 


and, he is a man of let- 


fighter n of 
„was appointed ..by, . 


? 


N 


X 


x 
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the President of India on April 20, 19°77. 
It is also an 


Governor for a. pretty long time after 
the Congress (i) coming into: power in 
Centre and the State. Thus, there ‘is 
nothing on record or evn a semblanze 
of suggestion that on any account whet- 
ever the Government at. the Centre, ts 
functioneries or the’ President bore an 
ill-will] against Shri. Tilak. Simply tæ- 
cause no reason has been mentioned in 
the. impugned order, it cannot be’ said 
that the order is arbitrary, capricious 
Or malacious. Nowhere in the writ pezi- 
tion it has been menticned that Skri 
Raghukul Tilak had 2xpressed any 
grievance -or was sore about his termi- 
nation and -the petitioner cannot be él- 
lowed to make. any grievance about i. 


40. I find no merit in the contention 
that the President of India while ter- 
minating the term of appointment of 
Shri Raghukul Tilak as Governor of 
Rajasthan ought to have allowed hm 
to work on that post till a permanent 
incumbent was appointec. Once a per- 
son holding office of the Governur loses 
the confidence of the President and tne 


President withdraws his pleasure fron. ' 


him, the conclusion is inescapable tkat 
his, further continuange on that pest 
wil]. not be conducive to the interest of 
the State. It will be preposterous to 
suggest that the Chief Justice of tre 
State should not be asked to discharge 
the functions of the Governor in pur- 
suance of the provisions of Art. 160 of 
the Constn. of India. The President of 
India under. his sea] and signature has 
appointed Shri Kalyan Dutt Sharma to 
discharge the functions of. the Governor 
of Rajasthan and Į find no illegality In 
the order dt. Aug. 8, 1981. appointing Jrs- 
tice Shri Kalyan Dutt Sharma Chief Jys- 
tice of the Rajasthan High Court to d? S- 
charge the functions of the, Governor 
of. Rajasthan with effect from Aug. 8, 
1981. The provision of Art, 160 of tne 
Constn, is. meant to meet. the situation 
which arose in Rajasthan when Shri 
Raghukul Tilak ceased tc hold the cf 
fice of the Governor. of the State. 


41. Sincé Shri K. D. Sharma was 
appointed to’ discharge tne functions of 
the Governor of Rajasthan | with effect 
. from Aug. 8, "1981... soon ‘after he tosk 
the oath to 
the- ‘Governor 
ceased to hold. ‘the’ 
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admitted fact that Shri 
Raghukul: Tilak: was allcwed tc act as 


' Constn, because, 


discharge: the functions of 
and | as ‘a result of it he 
office’ of‘ the Chef- 
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Justice of Rajasthan for the time’ being 
as ‘he became unable to perform ‘the 
duties of the office of the Chief Justice’ 
Shri D. P. Gupta, by the order of the 
President of India was appointed as 
Acting Chief Justice from the same date. - 
This could. have been done only under 
Art. 223 of - the Constn. Under the 
Rajasthan High Court Ordinance, 1949; 
the definition of ‘Chief Justice’ imecjludes 
‘Acting Chief. Justice, Also Sub-cl. D' 
(11) (a) of Sch. II to the Constn, pro- 
vides that the expression ‘Chief Justice’: 
includes ‘Acting Chief Justice’. It is the 
requirement of Art, 216 of the Constn. 
that every High Court shall consist. of: 
a Chief Justice and such other Judges: 
as the President may deem it: necessary 
to appoint. A-close reading of Arts, 218,- 


"223 r. w. Sch. II Sub-cl. D (11) clearly’ 


reveals that there. cannot be two Chief 
Justices'in a High Court; and an Acting 
Chief Justice-is appointed .only when 
the Chief Justice is away and .wnable to 
perform duties of his office, „After tak- 
ing the oath under Art. 159 of the 
Constn, tq discharge the functions of 
the Governor, Shri: K. D. Sharma can- 
not be said to continue to hold the. of- 
fice of the Chief Justice: and .as such. 
it cannot be held that he suffers from 
the disqualification - provided - under 


Art. 158 (2) of the Constn. Moreover a 


person asked to discharge the functions 
of the Governor of a State under. 
Art. 160 need not possess the qualifica-|. 
tions mentioned in: Art. 158 of: the 
he- is not termed as 
Governor. The oath prescribed for the| 
Governor and for-a person discharging 
the functions of the Governor is- dif- 
ferent, Sch. II Part. A Sub-cl. (4) fur- 
ther provides that a person discharging 
the functions of .the Governor shall. be 
entitled to the same > emoluments, al-| 
lowances and privileges as the Governor 
whose functions he «. discharges or for 
whom he acts. Thus, the functionary. 
discharging the functions provided un- 
der Art. 160 of the Constn, cannot be 
termed to be a Governor within the 
meaning of Art, 155 of the Constn,. The 
necessary corollary of that: is that . 2. 
stop-gap functionary need not possess} 
necessary qualifications for being ap- 
pointed as a Governor, and.also does 
not. suffer from the disqualifications at- 
tached to..that office. Thus. Shri K. D. 
Sharma cannot be. ‘said to be. usurper 
of: the office of the.. : Governor , of me 
State of Rajasthan. ' es 
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42. It is also clear . that there is no 
conflict between Art. 74 and Art, 156 
(1) of the Constn, 4 

43. The contention of the learned 
counse] for the petitioner that the ex- 
ecutive power of the President should 
correlate to the matters with respect to 
which Parliament has: power to make 
laws in’ no way helps the cause of the 
petitioner. The appointment or the re- 
moval of the Governor is not covered 
by List II of Sch, 7. It does not fall 
within the State List and thus the Par- 
liament has power to make necessary 
rules and regulations regarding the of- 
fice of the Governor under unenumerat- 
ed residuary heads of List I, entry 97 
under Art. 248. The President can, 
therefore, certainly exercise the powers 
vested in him under Art, 156 (1) of the 
Constn. Moreover, as already mention- 
ed above, for certain functions the Gov- 
ernor is directly responsible to the Pre- 
sident. For not discharging his duties, 
the Governor can be removed by the 
President, by order, 

44, For the reasons mentioned above, 
the writ petition fails and is dismissed 
in limine: 


maA te 


Petition dismissed. 


AIR 1982 RAJASTHAN 14 
(JAIPUR BENCH) 


P. D. KUDAL AND 
N. M. KASLIWAL JJ. 

M/s. Batliboi & Co. Ltd., Appellant 
yv, Govind Narayan and others, Respon- 
dents. . 

Special Appeal 

Q1-7-1981.- i 
: (A) Rajasthan Premises {Control of 
Rent and Eviction) Act (17 of 1950., 
S. 22 — Appeal — Right of — Court pass- 
ing order: of eviction. giving the tenant 
. 6 months time on his giving undertak- 
ing to pay the rent for that period and 
to vacate the premises at the end of 
6 months — Tenant giving the required 
undertaking is not estopped .from exer- 
cising his. right of appeal, 

The right of appeal is a statutory right 
and it cannot be denied unless some 
‘ statutory provisions or a. well recognised 
principle of equity deprive him of 
the right to pursue a statutory right of 
appeal. (1926) 1 K. B. 348, ATR 1969 Bom 
. 221 and AIR 1961 SC 1327, Distinguish~ 
ed. (Para 6) 

A tenant who has been granted time 
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tə vacate the premises and further to 
give an undertaking that after the ex- 
tiry of the aforesaid period he will hand- 
over vecant possession cannot be denied 


‘a right of appeal on the merits. against 


the order.. . (Para 6) 

(B) Rajasthan Premises (Control of 
Eent and Eviction) Act, 1950 (17 of 1950), 
S. 13 (ia). (3), (5), (6) Proviso — S. 13-A 
(b) (as inserted by Act (14 of 1976)) 
— Suit for eviction of tenant on ground 
of default in payment of rent — De-' 
fence struck out under Proviso to S. 13 
{b} — Subsequent amendment by insert- 
ing S. 13-A by Act 14 of 1976 — Tenant 


applying for relief under — Main- 
tainability. 
Held: that the special provisions re- 


lating to pendirg and other matters 
made under S, 13-A did not envisage 
any inquiry and it was for the tenant 
to seek any benefit or not under the 
aforesaid provision, In case he had mov- 
€d an application under the aforesaid 
provision and the Court determined the 
amount and he paid such amount, the 
proceeding had to be disposed of as if 
the tenant had not committed any de- 
fault, Ea (Para 7) 

It is not at all necessary to make an 
inquiry in the second suit whether the 
tenant had made a default or not, The 
intention of the Legislature in laying 
proviso was to find out whether such 
tenant had obtained benefit or benefits 
under S. 13-A or not, Once such a bene- 
fit was obtained under S. 13-A on an 
earlier occasion it was a sine qua non for 
a tenant to resist a second suit on the 
basis of default in the payment of rent 
for six months, The word “again” used 
in the context and- back-ground here 


means nothing more than a` subse- 
quent action of making default for 
6 months, (Para 9) 


The clear intention of the Legislature 
is that no inquiry can be held in case 
where benefit has been obtained on an 
eartier occasion under S. 13-A. (Para 9) 

When, under the provisions of S. 13-A 
itself no inquiry was contemplated, no 
inquiry can be. granted in proceedings 
in subsequent suit. AIR 1975 Raji 196 
Ref to. (Para 9) 
Cases Referred: Chronological] Paras 
ATR 1975 Raj 196: 1974 Rai LW 251 9 
ATR 1969 Bom 221 5 
ATR 1961 SC 1827 5. 6 
(1926) 1 K. B. 348: 134 LT 494: 95 

'LJKB 386, Dexters Ltd. v. Hill Crest 

Oil Co, (Bradford); Ltd. 5 
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(1849) 154 ER 1176: 18 LJ ‘Ex. 429: 4 
- Exch 187, Tinkler v.. Hilder- - §6 
R. C. - Kasliwal, R. K. Rastogi” and 
J. D: Acarwat for Appellant; Parash 
Kuhar and G. S. Singhavi, for Pee 
dents, 
KASLIWAL f. :— 


This Special Ap 


peal under S. 18 of the Rajasthan Hish- 


Court Ordinance. 1949 kas’ been filed 
against the judgment of learned singie 
Judge of ‘this Court, dated 22-1-1981, -R 
Civil First Appeal No. 55 of 1980" uD- 
holding the judgment -f the learned 
District Judge, Jaipur City, Jaipur dated 
April 26, 1980, in a ‘suit for eviction. 


2. The appellant is a tenant in cer- 
tain premisés situated in C-Scherre, 
Jaipur, The premises were taken on reat 
from one Moti Lal since deceased in his 
capacity as a Karta of the joint Hindu 
family, at Rs. 375 per month, from 
April 1, 1966. The rent was subsequert- 
ly increased to Rs, 425 -per month 
w. e. f. ‘October 1, 1972. According to 
the plaintiffs Govind Narayan and 
‘Laxmi Narayan sons of jate Moti Lal, 
the premises in question came in their 
share in pursuance to an oral partition 
alleged to have taken place on Feb- 
‘.ruary 292, 1973, The defendant-appellent 
was informed ` 
by a notice dated, December, 12, 1873 
and was asked to pay the rent to the 
plaintiffs only, A. Civil Suit No. 132 of 
1974, (7/75) was filed by the plaintiifs 
against ‘ the defendan--appellant. on 
October 15. 1974 for eviction on several 
grounds, out of which cne ground was 
that the defendant had reither paid nor 
tendered rent due from him for six 
months for the period January 1, 1974 
till the date of the suit The suit was 
contested on merits and the defendant 
came up with a case that he was always 
ready and willing to pay the rent’ and 
mentioned certain circumstances in the 
written statement, on account of whieh 
the rent could not be paid. The defen- 
dant specifically took the plea that he 
was not a defaulter as envisaged und=r 
S. 13 (1) (a) of the Rajasthan Premis=s 
(Control of Rent and Eviction) Act 1950 
(hereinafter referred to as the Act), The 
defendant had further zaken the plea 
that on the date of the suit six months 
rent was not due as it hed been deposi- 
ted by him under S. 19-A of the Act. 
On. December 6. 1974 the first date of 
hearing in the suit, the defendant 


*Reported in 1981 Raj LW 225. 
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neither paid the. arrears of rent nor | 
moved . .any application under Sub- 
sec. 5 of S. 13 of the Act, as it stood 
prior to the amending Ordinance No, 26 
ef 1975. The trial. court on Aug. 7, 1975 
passed an order striking out the defence 
against eviction. Thereafter the amend- 
ing Ordinance No, 26 of 1975 came into 
force w.e f. Sept. 29, 1975 later on re- 
placed by Act No. 14 of 1976. Under 
S. 13-A as introduced by the amending 
Ordinance, the defendant filed an ap- 
plication on October 22, 1975 and the 
Court determined the arrears of rent 
ete, in terms of S. 13-A íb) vide order 
dated 17-11- 1975, The defendant paid 
the’ amount so determined, but the suit 
was not dismissed as other issues still 
remained to be tried’ 

3. The plaintiffs filed ‘this second 
Suit for eviction, out’ of which the pre- 
sent appeal arises, in the court of Dis- 
trict Judge,- Jaipur - ‘City, Jaipur on 
April 7, 1977 on the ground that the de- 
fendant has neither- paid nor tendered 
the amount of rent due from him from 
November 1, 1975 to | March ,31,, 1977. 
Thus this second suit ‘has been filed 
only an the ground that the defendant 
again ` ‘committed default under §.'13 (1) 
(a) of the Act, This: suit was contested 
by the defendant on’ the ground that 
even in the earlier suit he had not com- 
mitted any default and no benefit of 
S. 13-A had been taken by him’ inthe 
earlier suit, Under these circumstances 
the trial court was bound to provisional- 
ly determine the amount of rent to be 
deposited by- him in the court or to be 
Paid to the landlord in accordance 
with the provisions of Sub-sec; (3) of 
S. 18 of the Act as it stands after the 
amending Act No, 14'of 1976. The de- 
fendant further denied the fact of parti- 
tion between the plaintiffs and- other 
co-sharers and he also denied the fact 
of being a defaulter. The defendant also 
denied the receipt of. notice and further 
pleaded that he had deposited rent un- 
der S. 19-A amounting to Rs, 3400/- in- 
between 1-1-1976 to 31-8-1976 in two 
attempis, The question whether he was 
a defaulter in the first suit was a dis- 
puted matter and as such it cannot be 
said that he again committed a default 
for bringing a second suit against him. 
On. the aforesaid pleadings of the parties, 
the learned trial court mied the fol- 
lowing issues i=- 


fi) Whether the plaintiffs on the basis 
"of allegations made in para No., 12 


nn 


- his, judgment dated 
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of the plaint regarding default 
in payment of rent are en- 
titled to get the premises vacated? 
(ii) Whether the plaintiffs have ter- 
minated the tenancy: of defen- 
dant No. 1 by serving a valid 
notice, dated 29-7-747 : 


= (ii) Whether. -the- plaintiffs’ suit- is 


-= 1l jiable to be dismissed for not 
having impleaded the defendants 
Nos, 2 to 6 as plaintiffs? 
(iv) Relief? 


From the side of the plaintiffs, the 
statement of Govind Narayan plaintiff 
was recorded and Shri V.: K. Gupta was 
examined from the side of the defen- 
dant, The trial court decided issues 
Nos. 1 to 3 in favour of the plaintiffs 
and decreed the suit in toto. The defen- 
dant aggrieved against the Judgment 
and decree.passed by the learned Dis- 
trict. Judge, filed an . appeal in ‘ this 
court and the learned single Judge by 
January 22, 1981 
dismissed the appeal, The learned single 


_ Judge in the end allowed six months 


time to the defendant to vocate the suit 
premises, provided he paid rent during 
that period and gave an undertaking in 
the trial court that after the expiry of 
the aforesaid period, he would hand- 
Over vacant possession of the suit pre- 
mises to the resporidents Nos, 1 and 2 
(plaintiffs), It was further directed that 


“undertaking shoulld be furnished with- 


in 10 days from the date of the order in 
the trial court. 

-4. Aggrieved against the aforesaid 
judgment of the learned single Judge, 
the defendant had filed the present ap- 
peal, : 


> The respondents filed g caveat to 
contest the appeal at the admission 
stage. Arguments of the learned coun- 
se] for both the parties were heard -at 
length. Mr. Kuhar, learned counsel for 
the respondent. first raised a prelimi- 
nary objection to the maintainability of 
the appeal, It was contended that the 
defendant got 6 months time to vacate 
the suit premises from the learned 
Single Judge and- he furnished an un- 
dertaking and thus deprived the plain- 
tiffs reap the success of their decree for 
eviction for such a long period and was 
now estopped from his conduct to chal- 
lenge the judgment of the learned 
single Judge. It is contended that the de- 
fendant on the one hand took benefit by. 


giving an undertaking and was not eñn- 
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ALE 
titled to approbate and reprobate at th 


Same time and should not be a 
lowed to file this appeal chat 
lenging the Judgment Of the learnec 


under which he has deri. 
ved the benefit. Reliance is since a 
Dexters, Ltd. v. Hill Crests:.Oi1 -€o 
(Bradford), Ltd. (1926) 1 KB!R248 Kada 
Nath .“Gangagopal’:.: Mishra ‘y: "Sjtaran 
et Sona AIR 1969 Bom 29] 
m au Ram v. Baii i 

1961 SC 1327, a E 
6. We see no force in the abo - 
liminary objection “raised by ri eae 
counsel for the-..; respondents Learned 
single Judge allowed six months time 
to the defendant to vacate the suit pre- 
mises Provided he paig rent during this 
period and gave an undertaking in ‘the 
Tial court to hand Over vacant posses- 
Sion after expiry of his aforesaid: period. 
There is no question of deriving any 
benefit by the defendant-appellant so 
as to disentitle him to file an appeal 
challenging the aforesaid judgment and 
decree passed by the learned single 
Judge. Merely because time is granted 
to a tenant to vacate the premises and 
iurther he is required te give an under- 
taking to hand-over vacant possession 
after the expiry of the aforesaid period. 
it cannot be said that there is any act of 
approbation and reprobation on the part 
of the tenant if he gives an undertak- 
ing in pursuance of the aforesaid -order. 
There is no conduct of the defendant 
appellant, so as to disentitle him to 
file an appeal. The right of appeal is a 
statutory right and it cannot be denied 
unless some statutory provision or a 
wel] recognised principle of equity de- 
prives him to pursue a statutory right 
Of appeal. In none of the aforesaid cases 
cited by the learned counsel for the res- 
pondent, it has been laid down that a 
tenant who has been granted time to 
vacate the premises and further to give 
an undertaking that after the expiry 
of the aforesaid period he shall hand- 
Over vacant possession, the tenant was’ 
denied `a right to go in appeal on merits 
against the judgment and decree -of 
eviction. In Bhau .Ram v. Baiji Nath 
Singh’s. case (AIR 1961 SC 1327) (supra) 
even their .Lordships of the, Supreme 
Court. did not approve the proposition 
as advanced by the learned counsel for 
the respondents.:before us, While deal- 
ing. with the contention raised by. Mr. 
N. C. Chatarjee on behalf of plaintiff- 
respondent No, 1'to the:-effect that -the 


` +} k 


1982 


proceeding with the: appeal because sub-. 
sequent to grant of special leave to ap-. 
peal he withdrew the- price-.of pre-em- 
ption which was deposited by the res-. 
pondent No. 1 in -the court below, it 
was observed, (at p. 1330). 


“Tt seems to us that a statutory right 


of appeal cannot be presumed to have 


' come to an end ` because ‘the appellant 
has in the meantime abided by or taken 
advantage of ` something done by the 
opponent under the decree and there is 
no justification for extending the rule 


in Tinklar’s case, (1849) 154°ER 1176 to 


cases like the present, In our judgment 
it must be limited only to those cases 
where a person has elected to take a 


benefit otherwise than on the merits of 


the claim in the lis under an order to 
which benefit he could “not have been 
entitled except for the order, Here the 
appellant, by withdrawing the pre-emp- 
tion price has-not taken a benefit 
hors the merits, Besides, this is not a 
ease where restitution is impossible or 
inequitable, Further, it seems to us that 
the existence of a choice © between .two 
rights is also one of the conditions 
necessary for the appl.cability of the 
doctrine’ of approbate and reprobate. In 
the case before us there was no such 
choice before the appellant, and, there- 
fore, his” act in - withdrawing the pre- 
emption price ‘cannot preclude him from 
continuing his appeal, we, therefore 
overrule the preliminary objection. The 
appeal will now be set down for hearing 
on merits, The costs of tais hearing will 
be costs in the appeal.” 


From a perusal of the above observation 
it would be clear that she defendant- 
appellant in the case beZore us ‘has. not 
taken any benefit -on the merits of 
the claim in the lis. So far the period 
of’ six months allowed by the learned 
single Judge has not expired and jt is 


not a case where by any conduct: the 


defendant-appellant has rendered the 
exécution of the  decre2 impossible or 
inequitable after a period of six months 
granted to him for vacating the pre- 
mises by the learned single Judge. 
The defendant-appellant had neither 
withdrawn the appeal before the ‘learn- 
ed single Judge nor .had given 
statement or undertaking that he 
would not press the appeal in case six 
months time. was granted to him, In 
1982 Raj./2. I G—4é. 
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defendant-appellant ‘was’ srecluded from: 
_availing his right of. not 


‘nary objection raised by the 


: tive contentions raised by the 


de- i 


which 
‘months after filing of the written state- 


any. 
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circumstances, if he is 
vacating the 
premises within six months and has fur- 
nished .an under-taking to..do- so after 
the expiry of the [aforesaid period of. 
six: months, it cannot. be said by. any 
stretch of imagination that he.had in 
any way lost his right of appeal. Thus 
we find no force at all in the- prelimi- 
learned 
counse] for the respondent and the same 
is dismissed. 

7. Wow we come to the merits of the 
case, Before. dealing with the respec- 
learned 
it would ~ be 


view of these - 


counsel for the parties, 


- profitable to refer the relevant provi- 


sions of the Act: 
Section 13 (1) (a): 
(a). that the tenant has neither -paid 


nor tendered the amount of rent due 
from him for six months, 

Section 13 (3) ; 

-(3) In a suit for - eviction on the 


ground set forth in clause {a) of sub- 
section (1) with or without any of the. 
other grounds referred to in that sub- 
section, . the -court shall, on the first 
date of hearing or..on any other date 
as the court may fix in this behalf 
shall not be .more than three 


ment and shall be before the framing — 


Of the issues, after hearing the parties 


and on the basis of’ material on record 
provisionally determine the amount of 
rent to be deposited in court or paid 
to the landlord by the tenant. Such 
amount shall be calculated at the rate 
of rent at which it was last paid or 
was payable for the period for which 
the tenant may have made default in- 
cluding the period subsequent thereto 
up to the end of the month previous to 
that in which such determination is 
made together with interest on such 
amount calculated at the rate of six per 
cent per annum from the. date when any 
such amount was payable up to the 
date -of determination : 
Section 13 (6): :; 

(6) If a tenant makes deposit or 
payment as required by sub-section (4) 
no decree for eviction on the ground 
specified .in clause (a). of -sub-section (1) 
“Tate be passed by the court against 
im : 

Provided that a tenant shall not be 
entitled to any relief under this sub- 
section, if having obtained. such benefit 


on i 
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or benefits under Section 13-A in re- 
Spect of any such accommodation if he 
again makes a default in the payment 
of rent of that accommodation for six 
months, 


The main controversy- centers round the 
effect and interpretation of the proviso 
to sub-section (6) of Section 13 of the 
Act, There can be no dispute that when 
a suit for eviction on the ground setforth 
in clause (a) of sub-section (1) is filed 
for the first time by a landlord, in that 
case the court is bound to provisionally 
determine the amount of rent to be 
deposited in court or to be paid to the 
landlord by the tenant under  sub-sec- 
tion (3) of Section 13 of the Act. In 
such a caSe under Sub-section (4) of Sec- 
tion 13 of the Act the tenant is required 
to deposit in court or pay to the land- 
lord the amount determined by the 
Court under sub-sec, (3) within 15 days 
from the date of such determination or 
within: such further time not exceeding 
three months, as may be extended by 
the court. The tenant is also required 
to continue to deposit’ in court or pay 
to the landlord, month by month the 
monthly rent subsequent to the periad 
as to which determination has been 
made, by 15th of each succeeding month 
or within such further time not exceed- 
ing 15 days as may be extended by the 
court, at the monthly rate at which rent 
was determined by the court under sub- 
section (3). Under sub-section (5) of 
Section 13 of the Act if a tenant fails 
to deposit or pay any amount referred 
to in sub-sec, (4) on the date or with- 
in the time specified therein, the court 
shal] order the defence against eviction 
to be struck down and shall proceed with 
the hearing of the suit: Then sub-sec-~- 
tion (6) of Section 13 lays down that 
if a tenant makes deposit or payment as 
required by sub-section (4) no decree 
for eviction on the ground specified in 
Clause (a) of sub-section (1) shall he 
passed by the court against him. Pro- 
viso to sub-section (6) then lays down 
that a tenant shall not be entitled to 
any relief under this sub-section, if hav- 
ing obtained such benefit or benefits 
under Section 13-A in respect of any 
such accommodation if he again makes a 
default in the payment of rent of that 
accommodation for six months. The 
question thus calls for determination is 
whether the case of the defendant-ap- 
pellant falls within the ambit of: the 
above proviso to sub-section (6) of Sec- 


tion.13 of the Act or not, Admitted 
facts of the case are that earlier suit 
was filed on the basis of default in the 
payment of rent for more than six 
months. Suit was contested by the 
defendant on the ground that he was 
not a defaulter. The defendant had 
neither paid nor tendered the amount on 
the first date of hearing in the suit. He 
had also not moved an application under 
Sub-section (5) of Section 13 of the 
Act as it stood prior to the amendment 
of 1975. The Court, therefore, had 
ordered on August 7, 1975 that the de- 
fence against eviction of the defendant 
be struck out. Thereafter Section 13A 
came as a Special legislation by amend- 
ing Ordinance No. 26 of 1975 replaced 
by amending Act No, 14 of 1976 grant- 
ing benefit to the tenants in pending 
cases, Under Clause (b) of Section 13A 
it was provided: “In every such pro- 
ceedings, the Court shall, on the appli- 
cation of the tenant made within 30 
days from the date of commencement 
of the amending Ordinance notwith- 
standing any order contrary determine 
the amount of rent in arrears up to 
the date of the order as also the 
amount of interest thereon at 6- per 
cent per annum and cost of the suit 
allowable to the landlord, and directing 
the tenant to pay the amount as deter- 
mined within such time, not exceeding 
90 days. as may be fixed by the court: 
and on such payment being made with- 
in the time fixed as aforesaid, the pro- 
ceedings shall be disposed of as if tenant 
had not committed any. default.” A 
perusal of the aforesaid provision clear- 
ly shows that if an application was 
made by a tenant within 30 days from 
the date of the commmencement of the 
amending Ordinance and he deposited 
the amount determined within the time 
fixed by the Court and made such pay- 
ment then as regards the question of 
default is concerned, there was no ques- 
tion of making any inquiry and the pro- 
ceeding had to be disposed of as if the 
tenant had not committed any default. 
Thus it was a special benefit granted 
to tenant in cases based on default and 
which were pending at the commence- 
ment of the Ordinance. Thus there is 
no scope of any argument as zontended 
by Mr. Kasliwal, learned counse] for the 
defendant-appellant that. an inquiry was 
necessary in the earlier suit on the 
point of default as the defendant. had 


taken’ a specific plea that he was not 
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la defaulter. In our view the spezial 
Mprovisions relating to pending and other 
iImatters made under Section 13-A did 
inot envisage any inquiry and it was for 
ithe tenant to seek any benefit or not 
under the aforesaid provision. In case 
he had moved an application urder 
lthe aforesaid provision and the ccurt 
idetermined the amount and he paid such 
lamount, the proceeding had to be dis- 
posed of as if the tenant had not com- 
mitted any default. As the defencant 
in this case had also neither paid nor 
tendered the rent on the first date of 
hearing as such his defence against evie- 
tion was struck out on 7-8-1975. That 
suit filed by the plaint:ff has been dis- 
missed by the Additiona] Sessions Judge 
No. 1. Jaipur City, Jaipur by his judg- 
ment dated 28-7-1980 filed under Order 
41, Rule 27 C.P.C. before the learned 
Single Judge and a perusal of that judg- 
ment shows that the question of default 
was decided against the plaintiff on the 
Bround that the defendant had taken 
benefit of Section 13-A. Mr. Kasliwal, 
‘Jearned counsel for the defendant~-ap- 
pellant though contended before us 
that the defendant did not take any 
benefit of Section 13-A but we are in 
agreement with the tinding of the learn- 
ed single Judge in this regard that he 
took benefit. of the provisions of Sec- 
tion 13-A in the earlier suit and that is 
why the court did not pass a decree 
in favour of the plaintiff on the ground 
of default. In case the defendant weuld 
not have taken benefit of Section 13-A 
in that case the order striking of his 
defence against evictior passed on 7-8- 
1975 would have come in his way. 


8. Learned single Judge while inter- 
preting the language of Proviso to sub- 
section (6) of Section 13 took the yjiew 
that the use of word ‘again’ is not 
without significance, Azcording to him 
the common dictionary meaning of 
tagain” as given in Chambers’s 20th Cen- 
tury dictionary is “once more at some 
future time”. In this. view of the. mat- 
ter he took the view that in order to 
see as to whether the Proviso to. sub- 
section (6) of Section +3 of the Act is 
attracted or not in a suit based on de- 
fault in the payment of rent of an ac- 
commodation for six mcnths, It is nezes- 
sary for the court to see as to whe-her 
earlier also the tenant had made an 
earlier default in the payment of rent 
for the accommodation. As otherwise, 
it will not be possible for the cours. to 
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see as to whether the tenant has again 
made a default in the payment of, rent 
of the same accommodation for six 
months, Learned single Judge, therefore. 
held that in his opinion .in second suit 
based on default it was the duty of 
the court also to record a finding as 
to whether on an earlier occasion the 
tenant had made a default in the pay- 
ment of rent of the accommodation for 
Six months, Having taken the afore- 
said view the learned single Judge ex- 
amined on merits the question whether 
the defendant-appellant had made a de- 
fault on an earlier occasion or not. On 
this question the learned ‘single Judge 
took the view that in the facts and cir- 
cumstances of this case, on the mate- 
ria] on record, the learned tria] court 
had rightly come to a finding that the 
tenant had committed a default in the 
payment of rent for a period of six 
months on an earlier occasion also. 
Mr. Kasliwal. learned counsel for the 
appellant, has vehemently contended 
that, this finding of the learned single 
Judge, on merits, that the defendant- 
appellant cornmitted a default on an 
earlier occasion, was not correct, 


9, We have given our careful con- 
sideration to the interpretation given by 
learned single Judge to the Proviso to 
sub-section (6) of Section 13 of the Act. 
and in our opinion. the view taken by 
the learned. single Judge was not cor- 
rect. The plain reading, of the Proviso 
to sub-section. (6) of Section 13 shows 
that a tenant shal] not be entitled to 
any relief under this sub-section if 
having obtained such benefit or benefits. 
under Section 13-A in respect of such 
accommodation, and thereafter the words 
are if he again makes a default in the 
payment of rent of that accommodation 
for six. months. Thus as regards applica- 
bility of the Proviso is concerned no- 
thing more has to be proved by the 
landlerd except that the tenant had ob- 
tained a benefit under Section. 13-A in 
respect of such accommodation on an 
earlier occasion, In our view it is not 
at all necessary to make an inquiry in 
the second suit whether the tenant had 
made a default or not. The intention 
of the. legislature in laying Proviso was 
to find out whether such tenant had ob- 
tained benefit or benefits under Section 
13-A or not. Once such benefit was 
Obtained under Section 13-A on an ear- 
Jier Occasion it was a sine qua. non for 
a tenant to resist a second suit on the 
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basis of default in the payment of rent 


for six months. The word ‘again’ used 


in -the context and background here 
means nothing more than a subsequent 
action of making a default for 6 months, 
As already observed above Section 13-A 
was brought into force as a matter of 
Seneral benefit to all the tenants against 
whom suits were pending on the ground 
of default. Once having taken that 
benefit, legislature clearly laid ‘down a 
mandate in the Proviso to sub-section 
(6) of Section 13 that such tenant shall 
not be entitled to get determination of 
rent and the benefit of its deposit . as 
contemplated in sub-section (4) af Sec- 
tion 13. In this view of the matter 
there hardly arises any question cf hold- 
ing an inquiry in the second suit about 
the question whether a tenant was in 
fact defaulter or not in the earlier suit, 
if-he had obtained such- benefit under 
Section 13-A. The intention of tne 
legislature also becomes clear from the 
fact that in the Proviso to sub-section (6) 
only the circumstance regarding benefit 
obtained under Section 13-A has been 
mentioned and it does not speak of any 


benefit derived by the tenant where he- 


had paid or tendered the amount of 
arrears of rent on the first date -of 
hearing in the earlier suit or had paid 
or deposited the amount after determi- 
nation of such amount on his applica- 
tion . moved under sub-section (5) of 
Section 13 of the Act as.it stood prior to 
the amending Act No. 14 of 1976, . This 
shows a clear intention of the legisla- 
ture that no inquiry can be held in case 
where benefit has been obtained on,an 
earlier occasion under Section 13-A. 
We are further of the opinion that 
when under the Provisions of Section 
13-A itself no inquiry was contemplat- 
ed, how could it be granted in proceed- 
ings in a Subsequent suit. We find sup- 
port in our view in the following obser- 
vations made by C. M. Lodha J. (as he 
then was) in Sobh Raj v. Bhanwar Lal, 
1974 Raj LW 251 (252) : (AIR 1975 Raj 
196 at p. 199): 

“Another point urged by the learned 
counsel for the appellant- is that pro- 
viso to Section 13° (7) cannot apply in 


' the present case inasmuch as it ‘Is not 
proved that the appellant had commit- | 


Tt is true that 
was 


ted default previously. 
in the previous suit no enquiry 


held into the allegations of ‘default be- 
' cause the appellant: had applied. 
‘Section UBA- of the Act within the time. - 
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prescribed therein” and’ consequently the 
suit for ejectment was dismissed with- 
cut holding any inquiry into the allega- 
tions made by the parties. The proviso. 
however makes it clear that a tenant 
shal] not be entitled to any relief under 
this sub-section (sub-sec, (7)) if having 
Obtained such benefit or benefits under 
Section 13-A in respect of any such 
accommodation, he again makes a de- 
fault in the payment of rent of that 
accommodation for six months, [t is not 
the requirement of law that there must 
be a finding as to the previous default. 
What is required is that the tenant must 
have obtained the benefit under Sec- 
tion 13-A. That the appellant has ad- 
mittedly done that previously. As already 
held above he has again made a default 
in the payment of rent for more than 
Six months and consequently he cannot 
Save himself from ejectment by making 
deposit under Sec. 13 (4). 


10. Mr. Kasliwal, learned counsel for 
the appellant, also contended thar the 
learned trial court neither allowed an 
opportunity to cross-examine the flain- 
tiffs nor a specific issue was framed on. 
the point of default in the earlier suit. 
and the case of the defendant has been 
seriously prejudiced on that account. 
Le@arned single Judge in this regard has. 
taken the view that the parties were 
conscious: of the controversy and led 
We are in agreement with 
the aforesaid view of the learned single 
Judge, that apart as we- have taken the’ 
view that no enquiry, with regard to the 
previous default was necessary in ‘this 
case, in this view of the matter also 
there is no force in the contention rais- 
ed by Mr. Kasliwal. ; 

tl. Thus we find no force in the 
appeal and the same is dismissed with 
no order as to cost. 


12. The defendant appellant is allow- 
ed three months time from today, to 
vacate the suit premises, provided . he 
furnishes an undertaking within 10 
days in the court of District Judge, 
Jaipur City; Jaipur to vacate the suit 
premises within the aforesaid time. 


Appeal : dismissed. 


1982 


AIR -1982 RAJASTHAN 21 
M. B. SHARMA, J. 

Gopal and ‘others, Appsllants y, Hari 
Dutt Sharma, Respondent, 

Civil Second Appeal N32. 271 of 1968, 
D/- 24-7-1981.* - 

(A) Civil P..C. (5 of 1908), o. 6, 
R, 2 — Pleadings — Existence of custom 
of ‘pre-emption generally known and 
judicially recognised and thus — having 
force of law — It is not necessary for 
the plaintiff to aver or prove the same. 
AIR 1965 SC 314 and AIR 1955 Raj 140 
Rel,. on, (Para 7) 

(B) Custom (Jaipur) — Pre- emption 
-— Right of pre-emption — Exercise of — 


Making of “talabs” was not condition 
precedent, (Para 10) 

(C) Pre-emption — Right of — 
Nature of — Vendor becoming pre- 


emptor of same class as plaintiff pre-emp- 
tor due to purchase of some other pro- 
perty during pendency of suit — Plain- 
tiff. exercising his right nf pre-emption 
in. respect of sale of other property also 
—- Plaintiffs . right is not defeated, 

Where the pre-emptor nas a right of 
pre-emption relating to a sale of pro- 
perty is to be seen on the date of the 
suit as well as on the dat= of decree, If 
during the pendency . o2 the suit, the 
vendee purchases some other property 
as a result of which he becomes pre- 
emptor. of the same class as the plain- 
tiff, then if the plaintiff has a right of 
pre-emption relating to zhat property 
(newly purchased) also and asserts -his 
right. the right of pre-emption of the 
plaintiff is not- defeated because he as- 
serts his right of pre-emption relating 
to the second sale also.’ (Para 12) 

(D) Limitation Act (63 of 1963), -Art. 
97 — Suit for pre-emption — Limitation 
-—- Computation — Mode, 

If the subject matter o= the sale does 
not admit of phySica] possession of the 
whole or part of the prcperty then the 
right of pre-emption, whether the same 
is founded on law or general: usage, is 
to be “enforced: within one year from 
the date when the instrument of sale is 
registered, 2 ¢ 

Where the vendees were already in 
possession of the suit property as tenants 


*Against order of M. S. Deopura, Sr. 


Civil J. Ne. 2, Jainur Citv. D/- 29-4- - 


1968. 
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when they purchased the same from. 


the vendor and as such under the sale. ' 
“not + 


deed physica] possession . was 
taken, and the sale deed was executed 
on Aug. 5, 1960 though the same was 
executed on June 13, .1960 and there was 
summer vacation in the month of June, 
1961. the suit filed on .3rd July 1961 for 
pre-emption On re-opening of courts 
would be within limitation (Para 13) 
Cases Referred ; Chronological] Paras 


(1972) Civil} Second Appeal No, 261 of 


1971, D/- 28-4-1972 (Raj), Prabhu 
Narain v. Suraj Narain 7, 8 
AIR 1965 SC 314: 1964 All LJ 852: 
(1965) 2 SCJ 6 . 7 
AIR 1962 J & K 79 11 
AIR 1955 Raj 140 : 1956 Rai LW 336 
à l 7 
AIR 1954 SC 417 : 1954 Al LJ 529: 
1955 SCA 132 10 
1952: Raj LW 245 E 10 
(1936) ILR 10 Jaipur 39 (FB) 7, 8 
AIR 1934 All 343:1934 All LJ ‘301: 


3 All WR 701 (FB) © 1 
AIR 1926 All 749: 24 All LJ 1003 11 


Dalip Sing, for Appellants; P, N. Dutt 
and K. N. Tikku, for Respondent, 


JUDGMENT :— This is defendants’ 
second appeal arising out of a suit for 
pre-emption. The subject matter of 
the’ suit out of which the present 
second appeal] arises is a partion 
described -in para 3 of the plaint, of a 
house described in para 1 of the plaint 
situated in Chaukri-Pirani-Basti, Jat- 
ka-koa ‘ka Rasta, Jaipur. Smt, Phool 
Kanwar appellant No, 1 the vendor sold 
her portion in the house to the appel- 
lants Gopal and Smt. Durga Devi ap- 
pellants Nos. 1 and 2 respectively, the 
vendees. for a considération of Rs. 2,000 
on Jure 13. 1960 and the sale deed was 


registered on August 5, 1960. 


2. Hari Dutt Sharma, the respondent 
instituted ‘the pre-emption suit on July 
3, 1961 in the court of Munsif East, 
Jaipur against the appellants in which 
pre-emption was ‘based 
on first degree i. e. Shafe-i-Sharik be- 
cause the building in which the house 
ef the respondent and the appellants 
were situated had joint Siaircase Chowk. 
Po] and latrine., 


3. The suit was contested by the ven- 
dor and the vendees namely the appel- 
lants, on the ground that the appellants 
had offered-the suit portion of the house 
before. the sale and. 


Í 
I 


/ the respondent to purchase 


f 
, 


i 
/ 


The offer was made to 
the house 
for Rs, 2,000/-. but the respondent de- 
clined the offer saying that the value of 
the suit portion of the house only rang- 
ed from Rs. 500 to 700/-. Thus the res- 
pondent waived his right to purchase the 
suit protion of the house and as such, 
has lost his right of pre-emp- 
tion. A ease also set up in the writ- 
ten statement by the appellants that in 
the former Jaipur State, the right of 
pre-emption was co-extensive with the 
Mahomedan law of pre-emption and, 
therefore, the respondent had failed to 
aver and prove the existence of a cus- 
tom of pre-emption in the Jaipur City 
as well as having failed to aver and 
prove that the talabs were made by the 
respondent, the suit for pre-emption 
cannot be decreed, It was lastly aver- 
red that during the pendency of the suit 
for pre-emption, the vendees have im- 
proved their position by purchasing 
Chandani adjoining the suit portion of 
the house and, therefore, they have also 
become co-sharer and have thus be- 
come pre-emptor of the same class as 
the respondent, The suit for pre-emption, 
therefore. could not have been decreed. 

4. The learned trial court framed 
many issues and after trial, decreed 
the suit of the respondent, The appeal 
filed by the appellants also failed. 

5. The learned trial court which 
tried the suit held (1) that it is establi- 
shed by judicial] decisions that there was 
a custom of pre-emption prevalent in 
the. former Jaipur State and, therefore, 
it was not necessary for the respondent 
to aver in the plaint and prove the ex- 
istence of such a custom which by re- 
cognition by courts become the law, (2) 
that a suit for pre-emption relating to 
the Chandani allegedly purchased by 
the vendees as a result of which the 
vendees claim to be co-sharers, having 
been filed against the yvendees by the 
respondent and that suit being pending 
the right of pre-emption of the respon- 
dent cannot be defeated, (3) that no 
offer to sel] the suit portion of ‘the 
house for Rs. 2,000 was ever made by 
the vendor or the vendees or both to 
the respondent either prior to the sale 
or after the sale, and as Such, the -re- 
spondent did not waive his right to pre- 
empt the property. (4) that even other- 
wise under the (Mahomedan law by 
mere declining the offer to purchase the 
house prior te the sale, a right of pre- 


after the sale. 
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emption if any, does not come to an 
end. l 

6. The learned lower appellate court 
while dismissing the appeal of the appel- 
lants besides concurring with the learn- 
ed trial court on the above findings, 
also held that in the former Jaipur 
State, the custom of pre-emption was 
generally known and judicially recognis- 
ed and, thus, it was not necessary for 
the respondent to plead and prove the 
existence of such a custom; that it was 
necessary for the appellants to have 
taken a plea in the written statement 
about non-making of “talabs” and be- 
cause as to whether ‘talabs’ were made 
Or not, is a question of fact and law 
both. but more of facts, therefore, the 
appellants cannot be allowed to raise 
this point; that -the sale of Chandani 
during the pendency of the suit was 
also subject to the right of pre-emption 
of the respondent and that right was 
asserted by the respondent by filing the 
suit for pre-emption relating to the 
Chandani and, therefore, by purchase 
of the Chandani, the right of pre-emp- 
tion of the respondent relating to the 
suit portion of the house does not come 
to an end. Consequently, the appeal was 
dismissed as stated above. 

7. The first contention of the learned 
advocate for the appellants is that it 
does not appear from the plaint as to 
On what basis the suit for pre-emption, 
whether on some statute or custom, was 
based, Therefore, in the absence of 
any such averment, the suit for pre- 
emption could not have been decreed. 
Submits, learned advocate for the appel- 
lants, that custom is a question of fact 
and as such its existence in the city of 
Jaipur where the said property was 
situated must have been pleaded. The 
learned lower appellate court while re- 
pelling this contention of the learned 
conse} for the appellants has observed 
that in the former Jaipur State, the cus- 
tom of pre-emption -was prevalent and 
has all through been judicially recognis- 
ed, therefore, it had the force of law 
and in the plaint only the facts are to 
be pleaded and not law. I may state 
here that under O. 6, R. 2 C.P.C. only 
material facts on which the party 
pleading relies in his claim or defence, 
as the case may be, are to be contain- 
ed in the pleadings. Generally the exis- 
tence of a custom or usage is a ques- 
‘tion of fact and if the claim is based. 
on the existence of custom or usage, 
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which is not generally known and judi 


cially recognised, it should be pleaded. 
Tt can hardly be disput’ 


in the plaint. 
ed that in the. fermer. Jaipur State, the 


custom of pre-emption was generally. 
recognised and. 
such a custom had the force ctf 


known and judicially 
thus, 
law in the former Jaipur State and law 
was not to be pleaded in the plaint. The 
famous author Mulla in “Principles cf 
Mahomedan Law” 18th Edition by M. 
Hidayatullah, former Chief Justice cf 
India at page 257 in Section 229 hes 
observed :-— 


“The right of pieeaplien is recogniz~ 
ed by custom among Hindus who are 
either natives of, or 
Bihar, Sylhet and certain parts of Guje- 
rat, such as Surat, Broach and Godhra, 
and it is governed by the rules of the 
Mahomedan law of pre-emption except 


in so far as such rules are modified by 


such custom. 


Where the existence of any such ecus- 
tom is generally known and judicially 
recognized, it is not necessary to assert 
to prove it,” . 


It is, thus, clear that where the ex- 
istence of any custom of pre-emption :s 
generally known and judicially 


tiff to aver or prove the same, In Sant 
Ram v. Labh Singh (AIR 1965 SC 314) 
and Ram Rakh v. Mst. Gulab (1956 Raj 
LW 336): (AIR 1955 Raj 140), it has been 
held. that custom and usege having m 
the territory of India the force of law 
must be contemplated by the expressicn 
tall laws in force’ under Art, 13 (3). (b) 
of the Constitution, In Civil Appeal No. 
287/Samwat 1990 decided on 27-10-26 
Mst. Mathura v. Mst. Ramiano,. (1936) 
ILR 10 Jaipur 39 a Full Bench of tke 
former Jaipur -High Cour; 
the existence of a custom of pre-emp- 


tion based on Mahomedan law but in its’ 


modified form in former Jaipur Stata. 
A learned single Judge of this Court in 
Civil Second Appeal No, 261/71, Prabhu 
Narain v. Suraj Narain decided on April 
28, 1972 held that customary right of 
pre-emption founded on the Mahomedan 
law stood modified under a gazette not=- 
fication dated 15th April, 1927. I shail 
refer later on to that Gazette notifice- 
tion. In view of this discussion, E am 
of the opinion that becarse the custom 
of pre-emption was generally - known 
and judicially recognised in former Ja: 
pur State, it was not necessary for tke 


Gopal v. 


are domiciled in 


recog- _ 
nised, it is not necessary for the plair-: 


recognised - 


Hari Dutt Raj. 23 


respondent to plead and. prove the ex- 
istence of a custom of pre-emption in. 
the city of Jaipur. That apart, it ap- 
pears from the pleadings of the parties 
that the parties were never in contest ` 
So far as the existence of custom of pre- 
emption in the former Jaipur State is 
concerned. The parties, therefore, were 
alive to the issue and, therefore, also 
the argument of the learned advocate 


for the appellants. has no force. 


8. The next contention of the learn- 
ed advocate for the appellants that 
making of talabs is necessary under the 
Mahomedan law on which the custom 
of -pre-emption was based in Jaipur 
State and because it is not pleaded by 
the respondent, he cannot exercise. right 
of pre-emption, also has no force. At 
the cost of repetition I will refer to 
Section 229 of Mulla’s “Principles: of 
Mahomedan Law” 18th Edition, which 
has. been extracted above in .extenso 
and wherein it has clearly been laid 
down -that if the right of pre-emption 
is recognised by custom among Hindus 
and it is governed by rules of Mahome- 
dan law of pre-emption except in so far 
as such rules have been modified by 
Such custom, then it is not necessary to 
plead and prove its existence. In the 
former Jaipur State, a. notification was 
published in the Jaipur gazette dated 
15th April, 1927, which modified the 
rules of Mahomedan law so far as the 
making of ‘talabs’ is. concerned. The 
aforesaig - gazette or notification reads 
as follows :—~ 
` “Dated Jaipur, the 7th April, 1927. 
No, 2155/J-1-148—Whereas it is expedient 
to give all possible claimants forma] no- 
tice of a sale, with a,view to facilitate 
their assertion of pre-emptive right with- 
out recourse to litigation, the following 
rules have been passed by the Council 
of State, and they shall] come immedia- 
tely info. force:— 

i. When any person proposes to sell 
any property in respect of which any 
persons have a right of pre-emption. he 
shall give notice to the persons concern- 
ed of 

(a) the property: and 

(bf the price at which he is willing 


to sell it. Such notiee shall be given 
through the Court within the local 
limits of whose jurisdiction the pro- 


perty er any part thereof is situate. 
2. Any person having. qa right of 
pre-emption in respect of any property 
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proposed to be sold. shall lose’ such 


‘right, unless within three months from. 


the date of service of such notice he or 
his agent pays Or tenders through the 
Court the price aforesaid to the- person 
so proposing: to sell. 


3.. Any person entitled to a right of 
pre-emption may bring a suit to enforce 
such right on any of the following 
‘grounds (namely) :— 

(a) that no due notice was given as 
required by Rule 1: 

-(b) that tender -was made under R. 2 
and refused: 

(e) that the price stated in, the notice 
was not fixed in good faith.” 


A bare reading .of the above notifica- 
tion would make it clear that a right 
of pre-emption is dependent on ` the 
ground that a notice as required by the 
aforesaid notification was not given by 
the vendor of his proposed sale to the 
person who has a right of pre-emption 
and it did not at all depend upon the 
making’ of ` “talabs”, The aforesaid 
notification came up for 
in’ Prabhu Narain’s case (supra) and as 
already observed above, 
that: under the notification, the ` custo- 
mary right-of pre-emption founded on 
Mahomedan law stood modified and :the 
right of pre-emption did not depend 


upon the making of ‘talabs’, in the for- 


mer Jaipur State. In Mst, Mathura’s 
case (supra), a Full Bench: of the High 
Court of the former Jaipur State, after 
referring to the cases decided by the 
old -council and also by Chief Court 


wherein it was held that ‘talabs’ are not. 


necessary when the claim is not based 
- On Mahomedan 
custom held as follows :— 


“The omission of talabs 
therefore, affect the plaintiffs’ 
pre-emption, as- the reciprocity þe- 
tween them and the vendor is on the 
basis of custom and not of the Moham- 
medan Law.” rc 


9. It was further held in the afore- 
Said “Full Bench authority. as . follows :— 


“Mohammedan Law would, therefore, 
apply where both the vendor and pre- 
emptor happen to be Mohammedans, If 
a Mohammedan claims pre-emption on 
a.sale by a Hindu or if the order be 
reversed, the claim is based on custom 
and not on Mohammedan Law. There- 
fore, custom but not. Mohammedan Law 
will determine the right in this case.” 


does — not, 
right of 


Gopal v. Hari Dutt’ 


consideration. 


it was held- 


. Jearned 


law..and is based on. 
‘respondent was 


ALR. 
-10. The learhed ‘advocate for the ap- 


pellants has placed reliance on- Audh 
Behari Singh v. Gajadhar Jaipuria, (AIR. 


1954 SC 417) and Ahmad Bux v. Ramvi- 
' las (1952 Raj LW 245) but the -aforesaid 


cases will not apply to’ the instant case- 
but as stated earlier in the former Jai- 
pur State. the rules. of Mohammedan 
Law with regard to a right of pre-emp- 
tion were in existence aS a custom ‘but’ 
in a modified form and the making ‘of 
“talabs’ was not necessary. Even in 
Audh: Behari’s case (supra), it has been 
held that when a right of pre-emption. 
rests upon custom it becomes the lex 
loci or the law of the. place. In Ahmad 
Bux’s case _ (supra), which was from 
Bhilwara area, it has been held that 
there was no evidence of custom dif- 
ferent from and not co-extensive with 
Mohammedan law. In the former Jaipur 
State where the suit property is situat- 
ed, the customary right of pre-emption 
founded on Mahammedan law stood 
modified, Therefore, Ahmad Bux’s case 
will not apply. Therefore, I am of the 
opinion that making of “talabs’’ was not 
necessary in the former Jaipur State 
before the pre-emptor. could exercise his 


. right of pre-emption. 


- 11. Yet contention of the 
advocate for ‘the appel- 
lants is that the suit for pre-emption 
was filed by the. respondent on July 3, 
1961 and the trial court decreed the suit 
for pre-emption on April 29, 1967. Be- 
fore the suit was decreed, the vendees 
purchased a Chandani on April 16, 1965 
and became co-sharers of the same class 
es the respondent and having improved 
their right during the pendency of the 
suit, the right of pre-emption of the 
defeated, The learned 
lower appellate court before whom a 
similar- argument was advanced observ- 
ing that a right of pre-emption relating 
to that Chandani had also been exerci- 
sed by the respondent and the suit was 
pending, held that under the circum- 
stances the right of pre-emption of the 
respondent for the suit portion of the 
house is not defeated. In Sultan v. 
Masitu. (ATR 1926 All 749), the vendee 
acquired new property during the pen- 
dency of the suit for pre-emption un- 
cer a sale deed which was still liable 
to pre-emption on the date when the 
first court passed its decree, It was held 
that the second. sale was also liable for 
pre-emption and, therefore, the right 
of pre-emption is not defeated, In Tara 


next 


. 1982. 


Chand v. Radha. Swami (AIR 1934 All 
343) (FB), it was held that the burden 
of proving that an indefeasible title is 
acquired .under a deed of. exchange is 


upon the vendee and he must discharge _ 


_it, In Satar Mohammed .v. Sarafuddin, 
(AIR 1962 J&K 79). it was held that a 
pre-emption must have a subsisting 
‘right of pre-emption on. (1) the date .of 
sale, (2) the date of _mstitution of the 
suit and’ (3) the date. of the decree. The 


vendee can acquire a right of pre-emp- 


tion before the date of the decree and 
can non-suit the plaintiff, 

12. In my opinion, whether the: pre- 
emptor has.a right of pre-emption re- 
lating to a sale of property is to be seen 


on the. date of the suit as well as on the . 


date of decree, If during the pendency 
of the. suit, the vendee purchases some 
other property as a result of which he 
becomes pre-emptor of the same. class 
as the plaintiff, then if the -plaintiff - has 


- ja right of pre-emption relating. to that ; 


property (newly purchased) also and . as- 
.jserts his right, the right of pre-emption 
Jof the plaintiff is not defeated because 
he asserts his right of ‘pre-emption re- 
lating to the second sale also, No, doubt 
if the new purchase o2 the property is 
not subject to a right of pre-emption of 
the -plaintiff ‘or he- does not assert it 
within time prescribed by law the mat- 
ter will’ be. different, Therefore, I am ‘of 
- the opinion that in the instant case- the 


purchase of the Chancanij by the ven- 


dees during the pendency of the suit 
does not defeat the rignt of pre- -emption 
of property of the respondent, | 
13. The suit for pre-emption was 
filed on July 3, 1961. Lock at the Calen- 
dar for the civil] courts for the year 1961 
shows that there were summer vacations 
up to 2nd ‘July. 1961 end thus, the suit 


having been filed on the re-opening of. 


the courts on July 3, 
within one year of the accrual of the 
cause of action. ` That apart, under 
Art. 10 of the -Limitation Act, 1908 
which corresponds to Art. 97 of the new 
Limitation Act, 1963 if the subiect mat- 
ter of the sale does not admit of physi- 
cal possession of the whole or part of 
the property then the right of pre-emp- 
tion, whether the same is founded on 


1961 was filed 


law or general usage, is to be enforced. 


within one year from the date when the 
instrument of sale is registered, It is 
not disputed in. the instant case that the 
vendees were already in- possession of 
the suit property as tenants . when they 
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_As such, under the 
_ possession was not taken because it was 


-but it was 
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from .the vendor. 
sale deed physical | 


purchased the same 


already with the vendees, The sale deed 
though was: executed on June 13, 1960 
registered on Aug. 5. 1960 
and, therefore, the period of one year 
is to be counted from that date. As al- 
ready. mentioned ` above there wére 


_ summer vacations in the month of June, 


1961 and the courts re-opened on 3rd 
July, 1961. Therefore, also the. suit was 
filed within limitation, 


14. There is no force in this appeal - 
and it is hereby dismissed with costs. 


7 Appeal dismissed. 
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Hazi Ismail and etc., - Petitioners v. 
State, of Rajasthan and others. Respon- 
dents, 

Civil Writ Petns, Nos. 1766 of 1980 
and 112 of 1981, D/-. 21-8-1981. 

(A) Motor Vehicles Act (4 of 1939), 
Ss, 68-C, 68-D (3),-Proviso and S. 68-J 


-- Scheme giving exclusive right to 
State Road Transport Corporation to 
tun on certain route — Both 
termini of route in same State — 


Route is intra-State route and. there- 
fore, S. 68J and’ proviso to S. 68D (3) 
will not be applicable — Merely because 
scheme breaks integrity of. private 
party’s inter-State route it cannot be 
said that it is a. scheme in relation to 
inter-statal route or area. 1973 WLN 
917 (Raj), 1975 WLN (UC) 519, AIR 1975 
Raj 229, AIR 1965 SC 1848 and AIR 1973 
SC 534, Rel. on, (Paras 5, 6) 


_ (E) Motor Vehicles Act (4 of 1939), 
S. 68C — Scope — Scheme can be fram- 
ed even in respect of an area over which 
there is no existing permit. AIR 1961 SC 
82 and AIR 1974 SC: 1905, Rel. on, 
(Para 7) 


. (C) Motor Vehicles Act (4 of 1939), 
S; 63 (3A) and (3B) and S. 68D — Scheme 
of nationalization approved - u/s. 68D 
will prevail -over an Ra State agree- 
ment, : 


An inter-State agreement is not a law. 
To hold that inter-State agreement 
overlaps Chapter IV-A would amount 
to complete disregard of the provisions 
LY/J¥/E17/81/HR/RSK 
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of S. 68-B of the Act, which specifically 
provides that the provisions of the chap- 
ter and the rules and orders made 
thereunder shall have effect notwith- 
standing’. anything inconsistent there- 
with, contained in Chapter IV of the 
Act or any other law for the time being 
in force of in any instrument having 
effect by virtue of any section. AIR 1973 
SC 534, Rel. on. (Para 9) 

(D) Constitution of India, Art. 226 
-—— Writ jurisdiction — Finding by Joint 
Legal Remembrancer u/s, 68D (2) of 
Motor Vehicles Act, that nationaliza- 
tion scheme u/ss. 68C and 68CC was 
framed by State Road Transport Cor- 
poration. and not by Genera] Manager — 
Finding based on relevant evidence and 
not found to be manifestly perverse or 
capricious — High Court cannot inter- 
fere, AIR 1977 Raj 29, Rel. on. (Para 11) 

(E) Rajasthan State Transport (Deve- 
lopment} Rules (1965), Rr. 3, 4 and 7 
— Rules are not ultra vires the Road 
Transport Corporations Act, 1950, 1973 
WLN 917 (Raj) Followed, - (Para 12) 

(F) Constitution of India, Art. 226 — 
New plea — Scheme u/ss, 68C and 68CC, 
Motor Vehicles Act, giving exclusive 
right to State: Road Transpor) Corpora- 
tion to run on certain route — Plea that 
approved. scheme was not published with 
concurrence of concerned Minister and 
with sanction. of Governor neither raised 
before Joint Legal] Remembrancer u/s. 
68D (2) of Act nor averred in writ peti- 
tion — Plea cannot be raised for first 
time during arguments, (Para 13) 

(G) Constitution of India, Art, 166 — 
Authentication of Government orders — 
Scheme of. nationalization framed u/s. 
68C, Motor Vehicles Act and after ap- 
prova] published in name of Governor 
and authenticated in manner specified 
in Rules.of Business. — Validity of order 
cannot be challenged on ground that it 
was not made or executed by the Gov- 
ernor, (Motor 
S. 68C). 

The validity of an order, which is 
expressed in the name of the Governor 
and is duly authenticated by the Secre- 
tary or Deputy Secretary in this behalf 
is not to be called in question. in any 
court on the ground that it has not been 
made or executed by the Governor. AIR 
1968 SC 870, Rel. on. (Para 13) 
Cases Referred : Chronological Paras 
ATR 1977 Raj 29: 1976 Rai LW 491 12 
AIR 1975 Raj 229 7 5 
1975 WLN (UC) 519 6 
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Vehicles Act. (1939), 


A.I. BR. 

AIR 1974 SC 1905: (1974) 2 SCC 579 7 
AIR 1973 SC 534: (1973) 1 SCC 
357 6. 9 
1973 WLN 917: ILR (1974) 24 Rai 
438 6, 12 


AIR 1968 SC 870: (1968) 1 SCA 569 13 
AIR 1965 SC 1848: (1965) 2 SCA 771 6 
ATR 1961 SC 82 7 


©, M. Mehta, for, Petitioners R. N. 
Munshi, for Respondent No. 3: Dr. S. K. 
Tiwari, Advocate General, for Respon- 
dents. 


ORDER :— Writ Petition No. 1766 of 
198) filed by Hazi Ismail and Writ 
Petition No, 112/1981, filed by Samrath 
Mal, relate to the same route, As com 
mon questions of fact and law are in- 
volved in them, they are being disposed 
of by a common judgment, 


2. The Rajasthan State Road Trans- 


por: Corporation (hereinafter referred 
to as ‘the Corporation’) published a 
draft scheme, for nationalization of 


Kote-Rawatbhata route or area, u/s. 68C 
of the Motor Vehicles Act, 1939 (Act 
No. 4 of 1989) (hereinafter referred to 
as ‘the Act’). It was published in the 
Gazette, dt, 3-4-1976, The petitioners: 
submitted their . objections to the Joint 
Lega] Remembrancer No, 2, Jaipur who 
is empowered to hear objections in res- 
pect of draft schemes of nationalisation . 
under the provisions of sub-sec, (2) of 
S, 68-D of the Act, The Joint Legal Re- 
membrancer No, 2, approved the sehe- 
me, along with other schemes, which is 
of total exclusion of all private opera- 
tors on the above route or portions 
thereof. This approved scheme was then 
published in the Gazette, dt, 28th Jan. 
1980. Thereafter the Secretary, Regional 
Transport Authority, served, on the peti- 
tioners, notices to the effect that in ex- 
ercise of the powers conferred by 
S. 68-F (2) of the M. V. Act, read with 
R, 10 (a) of the Rajasthan State Road 
Transport Corporation (Development) 
Rules, 1965, the Regional Transport 
Authority, Kota, had resolved that the 
portion of the route between Kota to 
Rawatbhata, covered by. the petitioner’s 
permit, had been nationalised and that 
the Rajasthan State Road ‘Transport 
Corporation would commence exclusive 
operation on the notified route, 

3. Aggrieved by the aforesaid draft 
scheme, published in the Rajasthan 
Gazatte, dt, 3-4-76, and the order of the 
Joint Legal Remembrancer No. 2, ap- 
proving the -draft. scheme, (vide order, 


1982 


dt, 7-5-80 as published in the Rajasthan 
Gazette (Extraordinary) dt, 28th of 
Nov. 1980), petitioners have filed these 
writ petitions, challenging the validity 
of the notices, orders and scheme, 

4. The first contention of the learn- 
ed counsel for the petitioner is that 
Neemuch-Kota is an inter-State route. 
The approval of the scheme of nationa- 
lisation of Kota-Rawatbhata route has 
led to the breaking cf the integrity of 
petitioner’s inter-State route, Neemuch- 
Kota. The Corporation could not have 
framed any scheme iy: respect of such 
route without prior approval of the 
Government, as contemplated u/s, 68J 
of the Act, In the instant case the Cor- 
poration counsel adds, has not obtained 
prior permission of the Centra] Govern- 
ment and as such the scheme, as fram- 
ed, published and approved, is void in 
law and cannot curtail the right of the 
petitioners to ply their vehicle on the 
above route. 

5. I have given careful consideration 
to the above noted arguments, A perusal 
of the approved scheme, published in 
the Rajasthan Gazette, dt. 28th Nov. 1980 
shows that it does not relate to any in- 
ter-State route. It, on the other hand, 
relates to Kota-Rawetbhata route and 
both the terminuses fal] within the 
‘State of Rajasthan. The vehicles plied 
by. the petitioners on a portion of the 
so-called inter-Stata] route, are no doubt 
affected. but that cannot’ have the effect 
of converting the approved scheme into 
a scheme in relation to an inter-statal 
Troute or the area. 

6. This point is No more res iniegra, 
it stands concluded by a Division Bench 
case of this Court in Sitaram v. State 
of Rajasthan, 1973 WLN 917 as well as 
by other cases of tkis Court and the 
Supreme Court, Reference may be made 
with advantage to M/s, Phool Chand v. 
‘State of Rajasthan, 1975 WLN (UC) 519 
as also. to a Division B2nch of this Court 
in Malik Ram Kalra v, State of Rajas- 
than, AIR 1975 Raj 229 to which I was 
a party. In that case, placing reliance 
on B. H. Aswathanarayana Singh v. 
State of Mysore, AIR 1965 SC 1848, it 
was observed that an inter-statal -route 
was one in which the terminus was in 
one State and the other one was in an- 
other State. In the case where both the 
termini are in one State, it cannot be 


Said to-be an inter-statal route, The cri- >- 


terion is to see whether the two termi- 
` nuses of the route are in the same: State 
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-lation to a route or 
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or not. If they are in the same State, 
the route is not an inter-State route and 
the proviso to S. 68-D (3) will not be 
applicable, Reference was also. made to 
the observation, ..made in S. Abdul 
Khader. Saheb v, Mysore Revenue Ap- 
pellate Tribunal AIR 1973 SC 534 
wherein it was held that Government 
could nationalise an intra-State route 
even though a portion thereof overlap- 
ped inter-State route, This Court. after 
discussing the ‘provisions of S. 68-J of 
the Act, held that it was permissible for 
the undertaking to prepare a scheme 
u/s. 68-C, even if: it involved exclusion 
of other operators, like the appellants, 
operating on a portion of the route un- 
der a permit in an imtra-State route. 
The provisions of S, 68-J, therefore, 
have no bearing on the present contro- 
versy. They only provide that the duties 


of the State Government in regard to a 


scheme which relates to an inter-State 
route or area shall be exercisable by 
the Central Government and not by the 
State Government, 


7. The second limb of the same argu- 
ment is that Kota-Rawatbhata is not a 
route, because there is no existing per- 
mit over that area and as such no sehe- 
me could have been framed, Learned 
counsel for the petitioners urged that 
the amended provision of sub- 
sec, (28A) of S. 2 of the Act supports 
their contention, I find no substance in 
this contention. S, 68-C itself provides 
that a scheme can be prepared and pub- 
lished by the State Road Transport Cor- 
poration in relation to any area or 
route (emphasis added). This point has 
been conclusively determined by a num- 
ber of cases of the Supreme Court, such 
as, J. Y. Kondala Rao y., Andhra Pradesh 
State Road Transport Corporation, AIR 
1961 SC 82. Subba Rao J., speaking for 
the Court, observed that the scheme 
might as well be proposed to operate 
transport service in respect of a new 
route from point A to point B and that 
route would be an area within the 
meaning of S. 68-C. This case was fol- 
lowed in a later decision by their Lord- 
ships of the Supreme Court in C. P. Sikh 
Regular Motor Service v. State of 
Maharashtra, AIR 1974 SC 1905. ‘Hon’ble 
Mathew J.. speaking for the Court, ob- 
served fat p. 1907). | 


"If, in forming an opinion with res- 
pect to the necessity of a schemé.in re- 
routes, the power 


Rai. 
_ 4 ‘State Transport Undertaking and, 
therefore, of the Corporation, is untram- 
melled by an outside authority like 
the State Government we fail to see 
why it cannot form opinion as to the 
necessity of a scheme in relation to any 
area in the State.” 

8. The next contention of the learn- 
ed counse] for the petitioners is that a 
reciproca] agreement regarding the route 
Kota-Chambal] Dam extending up to 
Neemuch had been arrived at between 
the. representatives of the Rajasthan 
State and the Madhya Pradesh and in 
pursuance thereof, permits were granted 
in favour of the petitioners and there- 
after renewed from time to time, which 
were valid up to the year 1982. The Par- 
liament in its wisdom by inserting sub- 
sec. (3-A) in S. 63 of the Act (vide Act 
No. 56 of 1969) gave statutory recogni- 
tion to such agreements, Under sub- 
sec, (3-B) of the same section the effect 
of the agreement arrived at between the 
States was that countersignatures of per- 
mits were required to be made as a 
rule and no discretion was left with the 
Regional Transport Authority or with 
the State Transport Authority at the 
time of countersignature, When a permit 
had already been granted to the nominee 
of the State on such an _ inter-State 
route, counsel urged, the effect of the 
agreement is that in spite of the scheme, 
having been framed under Chapter IV-A 
of the Act and published u/s. 68-D (3) 
of the Act, the permit of the petitioner, 
who holds permit on an  inter-State 
route, cannot be curtailed. 

9. This point need not detain me 


Jong as it is without any substance. An | 


inter-State agreement is not a law. To 
hold that inter-State agreement over- 
laps Chapter IV-A would amount to 
complete disregard of the provisions of 
S. 68-B of the Act, which specifically 
provides that the provisions of the Chap- 
ter and the Rules and orders made 
thereunder shall have effect notwith- 
standing anything inconsistent there- 
with, contained in Chapter IV of the 
Act or any other law for the time be‘ng 
in force or in any instrument having 
effect by virtue of any section. In Abdul 
Khader Sahab’s case (AIR 1973 SC 534) 
it was held that the scheme of nationa- 


lisation approved u/s. 68-D would pre- 


“vail over an inter-State agreement, 

10. -On.the above ` reasoning I, hold 
that no prior permission of the Central 
-7 Govyernment.. was. needed: for framing or 
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-urged that the 
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publishing a scheme as the perusa] of 
the scheme shows that it only excludes 
the private operators from the area fall- ` 
ing within the State of Rajasthan. 


11. The third contention of the learn- 
ed counsel for the petitioner 1s that 
u/s, 12 (c) of the Road Transport Cor- 
porations Act (héreinafter referred to as 
‘the Act of 1950’). the General Manager 
is authorised to discharge those duties 
only which relate to day to day routine 
business and the framing of the scheme 
is a statutory act, required to be per- 
formed by the Corporation alone. In the 
opening part of the scheme it has been 
mentioned that the scheme has been 
framed u/ss. 68-C and 68-CC of the Act. 
Learned cotinsel contended that S. 68-CC 
was added by the State of Rajasthan by 
the Validating Act of 1974. The provi- 
sions of S. 68-CC were meant only for 
the existing draft schemes and they do 
not apply to the future- schemes, such 
as, the scheme in hand and thus the 
scheme framed by the Genera] Manager 
is per se illegal. In support of the above 
contention he submitted that the Gene- 
ral Manager was summoned by one of 
the objectors before the Joint Legal Re- 
membrancer No. 2 but he failed to ap- 
pear and as such the Joint Legal Re- 
membrancer ought to have drawn ad- 
verse inference against the Corporation 
with regard to the framing of the sche- 
me ought to have held that the same 
was framed and published by the Gene- 
ral Manager. The learned counsel ap- 
pearing on behalf of the Corporation 
forming of opinion for 
the purpose of making provisions for 
an efficient, adequate, economical 
and properly co-ordinated road . service, 
which is necessary in the public interest, 
has been left to the Corporation. In fact 
certain data are required to be collected 
from various departments, such as 
length of the road, number of services 
plying over the route, etc, and the mem- 
bers are not expected to collect them. 
It will be the General Manager. who 
will put the whole thing at one place in 
a form which is Simply a draft. The 
preparation of a scheme is a compre- 
hensive process, The broad outlines of 
the scheme regarding the nature of ser- 
vices and the ‘route or area are to be 
settled by the Corporation and when a 


_ draft is placed before the Corporation, 


it can check, discuss.and consider it and 
make -necessary changes . therein _ and: 


. thereafter approve the saime;-In thé- case ~ 
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On hand a plan for nationalisation (vide 
Annexure K/2.for the year ~1976-77) 
was placed before the Corporation. The 
last portion of the plan reads as 
under: 

“The list of the proposed routes fer 
the year 1976-77 is being put up. before 
the ‘Corporation for corsideration ard 
decision.” 

Thereafter a meeng of the Corporation 
was held. The members perused the 
plan for nationalisation of the routes 
during the year 1976-77 and after dis- 
cussion and careful consideration. it re- 
solved that for the purpose of provid- 
ing an efficient, adequate, economical 
and properly co-ordinated road trans- 
port service, it was necessary in the 
public interest in relation to cetan 
routes to run and operate vehicles Ly 
the Rajasthan State Road Transpo-t 
Corporation to the comolete .exclusicn 
of others, The resolution has been maz- 
ked as Annexure R/1 and has been pla- 
ced.. on record. Kota-Rawatbhaca 
route appears at item No. 10 in that 
resolution, By resolution of the Corps- 
ration No, 11/76 dt. 31-1-76. the Gene- 


ral Manager was directed to prepare a 


draft scheme, The draft scheme so pre- 
pared was placed before zhe Committe2, 
as is evident from item No. 15/33/76 of 
the agenda of that day. The members 
after. perusing the schem2 and discuss- 
ing the whole matter. (wide resolution 
No. 26/76), approved of the same and 
directed the General Manager to 
get the scheme published as re- 
quired u/s. 
go ahead with the process of national: 
sation, A photostat copy of that docu- 
ment has also been placed on record. 


The Corporation in its recly to the writ. 


petitions specifically pleaded: that the 
relevant -averments made by the pet- 
tioners were denied, It was-also denied 
that the impugned draft scheme. was 
not prepared by the Corporation or th2 
Corporation had not applied its mind t3 


it. In a detailed. reply, it.is mentioned. 


that the Corporation in its meeting, 


. held on 31-1-1976, consid=req the pre-. 


posal for nationalisation cf the specifi: 
, route and . after examin:ng the draft 


scheme, placed before it approved oł. 


the same in its meeting, held on 13-3- 
1976 (vide resolution No. 26 of 1976) the 
Joint Legal Remembrance> No. 2 after 
giving careful consideratior: to the argu- 
ments. advaneed_-before.. hin ‘and. perus- 
Jing the doċuments and the relevant. evi- 


'Hazi Ismail `v. State: ` 
` dence; reached the conclusion. that the 


“nal, Rajasthan 1976 Rai LW 491: 


-need not- detain me - 
very Same argument. 


68-C of the Act and to 


Government of 
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impugned scheme had been framed by 
the Corporation and: not by the General 
Manager. This court, in exercise of its 
power under Art.’ 226, is not required 
to re-appreciate the evidence and act as 
an appellate court. The court cannot 
interfere in a decision given on facts 
unless the concerned authority under 
the Act has completely misdirected it- 
self on a point of law or has based its| 
decision on no evidence. I find no rea-| 
son to reverse the above noted finding 
of the Joint Legal Remembrancer No. 2 
and interfere in exercise of powers under 
Art, 226. There is also nothing on re- 
cord tc hold that the conclusion arrived 
at by the concerned authorities is mani- 
festly perverse or capricious, Reliance 
in this context may be made on Bheru 
Lal v. State Transport Appellate Tribu- 
(AIR 
1977 Rai 29}. 


12. The other limb of the. same argu- 
ment is that Rr. 3. 4 and 7. Rajasthan 
State Transport (Devolopment) Rules, 
1965, are ultra vires of the Road Trans- 
port Corporations Act of 1950. This point 
long, because the 

which has been 
advanced before me in support of the 
above contention had been advanced be- 
fore a Division Bench of this Court in 
Sita Ram’s case (1973, WLN 917). . Their 
Lordships of the Division Bench consi- 
dered the argument advanced before it 
on this point at length and repelled the 
same. I respectfully follow the rea- 
soning given in that case and hold that 
for the reasons mentioned in that judg- 
ment the contention raised by the peti- 
tioner is not tenable, 


13.: Lastly, learned counsel for the 
petitioner urged that the objections to 
the sckeme of nationalisation were rè- 
quired % to be filed before the Home Com- 
missioner and the. authority to hear the 
objections has been delegated by the 
Rajasthan under the 
Business Rules to the Joint Legal Re- 
membrencer No. 2. The scheme as ap- 
proved is required to be published. in . 
the Official Gazette by the State Gov- — 
erment and this.can be done only with 


the concurrence of the concerned Minis- 
ter and with the sanction of the Gover- 


nor, As. no Such steps were taken. the. 
“publication - Of, the. . _approved.. ‘scheme, 
-esunse] | adds, - cannot: be ‘said to be, 
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|valid in the eye of law. This 
objection was neither raised before the 
jJoint Lega] Remembrancer nor has it 
been averréd in the writ petition and as 
such it cannot be allowed to be raised 
at this late stage of the day. Apart from 
that, a perusal] of Annexure 2 reveals 
that the approved scheme of Kota- 
Rawatbhata via Shivpura, Borawas, 
Maora has been published in the name 
of the Governor of Rajasthan, It stands 
authenticated in the manner specified 
in the Rules of Business, made by the 
Governor and the validity of such an 
order, which has well been authenticat- 
ed, cannot be called in question on the 
ground that it is not an order made or 
executed by the Governor, The validity 
of an order, which is expressed in the 
an Order, which is expressed. in the 
name of the Governor and is duly au- 
thenticated by the Secretary or Deputy 
Secretary: in this behalf is not to be 
called in question in any court on the 
ground that it has not been made or 
executed by the Governor. Reference 
in this connection may be made to 
Ishwarla] Girdharila] Joshi v, State of 
Gujarat (AIR 1968 SC 870). 


14. Before parting with the case I 
would like to observe that it is a notori- 
ous fact that means of public transport 
in this undeveloped part of the country 
(Rajasthan) are grossly inadequate and 
energetic measures to Overcome this 
handicap have to be undertaken, if the 
State is to progress. It is surprising 
that the nationalisation of road transport 
calculated to provide efficient and co- 
- ordinated transport service to the com- 
mon people though initiated decades be- 
fore, has been bogged down on some 
ground or the other and a major part 
of the road transport is still with the 
private sector, Every fresh scheme of 
nationalisation has Jed to a crop of 
litigations, The reason is that the 
affluent and resourceful bus operators 
have been able to put statutory hurdles 
and lega] road-blocks on one ground or 
the other. The arguments raised on 
behalf of the petitioners in these present 
writ petitions have been decided in a 
number of cases much prior to the in- 
stitution of the writ petition. Points 
raised: and. determined in other cases 
have been reiterated again. The Jeisu- 
rely manner in which the Corporation 
contests the eases of nationalisation and 
the Joint Legal Remembrancer No. 2 
deals with them, cannot be applauded. 


Gyarsi 


Devi v. 


Sain Das A. I. R. 


15. Thus, there is no merit in these 
writ petitions which are accordingly 
dismissed. In the facts and circum- 
stances of the case, the parties are 
directed to bear their own costs. 


Petitions dismissed. 
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Smt. Gyarsi Devi, Appellant v. Sain 
Das and others, Respondents. 

Civil Mise. Appeal No. 55 of 1976, 
D/- 30-6-1981.* 

(A) Motor Vehicles Act (4 of 1939), 
S. 96 — Accident — Liability of insu- 
rer of Vehicles, 

In view of S. 96, the liability of the 
insurer is co-extensive with the liability 
of the insured. If the owner of the 
vehicle involved in the accident is held 
liable for payment of compensation to 
the claimant, then the insurer would 
also be liable to the same extent to © 
which the owner is found liable. 

‘ (Para 10) 


(B) Motor Vehicles Act (4 of 1939), 
S. 110-B — Accident — Vicarious lia- 
bility — Negligence of driver — Acci- 
dent by Cleaner in course of employ- 
ment — Owner is Hable. (Tort; — 
Vicarious liability — Negligence), 


Primarily a person can only ‘be held 
responsible for the consequence of his 
own action. But in certain circum- 
stances, by reason of the particular 
legal: relationship to the wrong doer, a 


. person may be held liable for the wrong- 


ful acts of another person. Such a 
liability, which is shown as vicarious 
liability in the law of torts, arises when 
there is relationship of master and ser- 
vant or principal and agent between 
the person held liable and the person 
who has committed the wrongful acts. 
In order that a master may ‘be held 
vicariously liable for the wrongful act 
of his servant, it i5, however, necessary 
that the wrongful act of the servant 
must fall within the course of the ser- 
vants employment. Similarly, the -prin- 
cipal can be held to be vicariously lia- 
ble for the wrongful act of the agent 
provided that the wrongful act falls 


“Against judgment of Dist. J. Jaipur, 
D/- 18-12-1975. 


IV/KV/F347/81/MVJ 


Pa. 


1982 .. 


within the scope of his agency. It cam 
be said thai the master -is vicariously 


liable for the wrongful at of his ser- 


vant in cases where the wrongful act 
was authorised by the mascer or it is a 
wrongful and unauthorised mode of do- 
ing some act authorised ky the master 
The master would be liable if driver of 
car, taking the car on master’s business, 
commits an accident. The master would, 
however, not be liable if the servant, a: 
the time of the accident, is not acting 
within the course of his employmen- 
but is doing something fer himself £. 
presumption has to be drawn that the 
vehicle is driven on the master’s busi- 
ness and by his authorised agent o> 
servant and that it is for the master te 
rebut the presumption. The master can 
be held vicariously liable even ‘though 
the servant has usurped tne job of an- 
other provided what he does is sufficient- 
ly clearly 
business and is not too gross `a depar- 
ture from the kind of thing'he is em- 
ployed to do. Case law Ciscussed. 
(Paras 11, 14, 20: 
In the instant case the driver of the 
truck left the loaded truck in chargé 
of the cleaner and went to his house 
for taking his meals. He specifically 
directed the cleaner to get the truck 
unloaded. : | 
Held, that the driver was engaged ir 


an avetivity for furthering the business _ 
The duty of having the 


of his master, 
truck unloaded was cast on the driver 
but instead of doing himself he entrust- 
ed the work with cleaner and this act 
made the driver liable for the loss 
suffered by claimant on account of the 
negligent act comitted. during the course 
of his employment. 

(C) Motor Vehicles Act (4 of 1939), 
S. 110B — Accident -—— Compensation 
—- Claimant is not entitled for com- 
pensation for mental pain, (Fatal Ac- 
eidents Act (1855), Ss. LA and 2). 


The law is settled that in the event 
of a fatal accident, compensation can be 
claimed by the relatives of the’ deceased 
for the loss of their dependency under 
Section 1-A of the Fatal Accidents Act, 
and the legal heirs of the deceased 
can claim compensation for the loss 
caused to the estate of the deceased 
under S, 2. of the Act. 

The dependents are not entitled to 
any compensation for . sentimental 
damage, harassment Or pain and suffer- 
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connected with his master’s. 


(Para 26) . 
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ing. Therefore, the mother of the deceased - 
in the instant case could not claim com- 


pensation for nervous shock, pain, men- 


tal agony and ‘suffering: (Case law dis- 


cussed), (Para 28) 


(D) Motor Vehicles Act (4 of 1939), 
S. 110B — Accident — Claim for com- 
pensation-— Claimant claiming Rs. 25,000 
towards dependency and Rs. 25,800 to- 
wards menta] pain aNd suffering — Tri- 
bunal granting compensation of 
Rs. 30,600/- on first count only — Com- 
pensation granted against driver and 
claim dismissed against owner and jin- 
surer — Owner and insurer also found 
to be liable — Held, claim could not be 
Granted for more than what was claim- 
ed — Award of compensation in excess 
of Rs. 25,000/- could not. be given 
against driver — In order to avoid in- 
consistent decrees power under O, 41, 
R. 33 could be exercised to reduce the 


amount, (Civil P. C. (1908), O. 41, 
R. 33). (Para: 29) 
Cases Referred : Chronological Paras 


AIR 1980 Him Pra 16: 1980 ACJ 1 28 
AIR 1979 Andh Pra 75 : 1979 ACJ 58: 


(1978) 2 Andh LT 5386 20 
AIR 1979 Puni & Har 50: 1979 ACJ 
170 . 28 
AIR 1974 All 113 : 1973 ACJ 449 : 1973 
All LJ 449 24 


(1968) 1 QB 140: (1967) 3 WLR 695: 
(1967) 3 All ER 22, Kay v. ITW Ltd. 
20 

AIR 1966. SC 1697: 1966 Mah LJ 881 


13. 17 . 


1965 AC 656: (1964) 3 WLR 329: (1964) 
2 All ER 699, Imperial Chemica] In- 
dustries Ltd. v. Shatwell 11 

(1953) 1 WLR 997: (1953) 2 All 
582 : 97 SJ 505, London County 
Council v. Cattermoles (Garages) Lid. 

i 20 

1942 AC 601: 167 LT 74: (1942) 1 All 
ER 657, Davies v. Powell Dufferyn As- 


sociated Collieries Lid. 28 . 
1912 AC 716: 107 LT 531 : 28 TLR 547, 
Lloyd v. Grace Smith & Co. 132° 


(1897) 1 QB 240: 75 LT 617: 45 WR 
179. Engelhart v, Farrant & Coa 
23, 26 
(1701) 1 Salk 289 : 90 ER 1154, Hern v. 
Nichols 11 


H. C. Rastogi, for Appellant: H. M. 
Bhargava (for No, 1) and R. M. Lodha 
(for No. 3), for Respondents, 


JUDGMENT :— This appeal has been 
filed under Section 110-B of the Motor 
Vehicles Act, 1939 (hereinafter referred 
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to as ‘the Act’), by Smt. Gyarsi Devi 
(hereinafter referred . to as ‘the Clai- 
mant’ ` against the award, dated 18th 


December, 1975, made:by the Motor Ac- 
cidents Claims Tribuna] (hereinafter re- 
ferred to as the ‘Claims- Tribunal’). in 
Civil Miscellaneous (M. A. C.) Case 
No. 2 of 1971. In the case aforesaid, 
{he claimant had claimed a sum of 
Rs. 50,000/- as compensation on account 
of Geath of her son, Om. The Claims 
Tribunal has awarded an amount of 
Rs. 30,600 as compensation to the clai- 
mant against Bashir Ahmed, respondent 
No. 2, but has dismissed the said claim 
as against Sain Das, respondent No. 1, 
and the New India Assurance Company 
Limited, respondent No, 3. 


2. The aforesaid claim relates to an 
accident which took place on 16th Aug. 
1970 at about 5.15 p. m. at Ramganj 
Chopar in Jaipur City. The case of the 
Claimant js that at the time of the ac- 
cident, the deceaced Om and Om Kishan 
were sitting at Ramganj Chopar on the 
footpath and were selling ‘Rakhees’, A 
truck bearing No. RSL 2367, driven by 
respondent No. 2, came from the side 
of Char Darwaja. The Said truck was 


being driven at a high speed and it first- 


collided with a city-bus and thereafter 
hit a cyclist and ultimately it wert on 
the footpath, where the two boys, Om 
snd Kishan, were selling ‘Rakhees’, and 


crushed them. Om. the son of Smt. 
Gyarsi Devi, died on the spot as a re-. 
sult of the injuries sustained by him, 
whereas . the other boy, Kishan. died 


in the Hospital. On 7th July, 1971, the 
claimant filed the claim petition, where- 
in. she claimed Rs. 50,000/- (Rs. 25,000/- 
as compensation for the loss of benefit 
of the support of her only son, and 


Rs. 25.000/- as compensation for nerv- 


ous shock pain, mental agony and, suffer- 
ing). In the said claim, Sain Das, respon- 
dent No. 1. the owner of the truck, 
Bashir Ahmed, respondent No, 2, the 
driver of the truck, and ‘the New India 
Assurance Co.. Ltd: respondent No, 3, 
the insurer of the truck, were implead- 
ed as opposite parties, 


3. The said claim was contested by 
respondents Nos. 1 and 3, who filed a 
joint written statement, wherein, it 
was Stated that respondent No. 2, 
Bashir Ahmed, who was driving the 
truck at the time when the accident 
took place. had not been employed by 
respondent No. 1 as a driver, and that 
he was only a cleaner, and that at the 
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time of the accident, respondent No. 2 


‘was not working during the course of 


business and employment of respondent 
No, 1. According to the said written 
Statement, on the date of the accident, 
the truck had brought stones from Kota 
and the driver of the truck had taken 
the truck to Jhetwara Road, near.T. B. 
Sanitorium, for the purpose of unload- 
ing the stones at the godown of the 
consignee of the said stones, and as the 
unloading was likely to take some time, 
the driver of the truck had gone away 
to take his meals etc., and respondent 
No. 2, was left near the truck to keep 
a- watch over the truck and that during 
the absence of the driver of the truck, 
respondent No.: 2 took away the truck 
without the permission of the ~- driver 
and went to Amer, and that on the way, 
he consumed alcohol] and while return- 
ing. he caused the accident at Ramganj 
Chopar, According to the aforesaid writ- 
ten statement, the said act of respon- 
2 ‘was wholly unauthorised 
and unwarranted and was not con- 
nected with his employment and job, 
and that neither respondent No, 1, nor 
respondent No,.3 were liable for the 
wrongful action of respondent No, 2. In 
the said written statement, respondents 
Nos. 1 and 3 have also submitted that 
the amount for compensation, claimed 
by the claimant was highly excessive. 

4.. On the basis of the . aforesaid 
pleadings. the Claims Tribunal framed 
the. following issues :— 

1. Whether Om Prakash died on 
16-8-1970 because of the rash and neg- 
ligent driving of the truck RSL 2367 by 
Bashir Ahmed opposite party No, 2? 


2. Whether Bashir Ahmed was only 
a cleaner of the truck and was not driv- 
ing the truck. RSL 2367 at the time of 
the accident during the course of busi- 
ness and employment of non-applicant 
No. 1? 

3. To what amount of. compensation 
is the applicant entitled ? 

It appears that another claim was 
made by Smt. Bhonri Bai, the mother of 
the other boy, Kishan, on behalf of him- 
self and the minor brothers of Krishan, 
in which, Rs. 60,000/-- was claimed as 
compensation from the respondents. 
Both the cases were tried together by 
the Claims Tribunal, and common evi- 
dence was recorded in both the cases. 

5. The claimants in support of their 
cases, examined six witnesses, out of 


‘ 
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them, the witnesses, whcse evidence is 
-relevant to the present case, ‘are Police 
Constable, Babulal (A. W. 1): Nathu 
Ram (A. W. 2): Narain Lal (A. W. 4): 
and the claimant, . Smt. Gyarsi Devi 
(A. W, 5) who are the eye-witnesses of 
the accident and Satya Prekash (A. W. 5). 
the Head-Constable' attached to Police 
Lines, Jaipur, who inspezted the truck 


and prepared the inspection report, The 
respondents, in support of their case, 
examined Saindas, (O. P. W. 1) the 


owner of the truck: LCharam Chand 
(O. P. W. 2), the driver of the truck; 
and Ram Singh (O. P. W. 3), who was 
the driver of another truck. 

6. The claims Tribunal decided issue 
No. 1 in favour of the claimant and held 
that the accident was the result of rash 
and negligent driving of the truck by 
respondent No, 2. who was driving the 
truck at that time. The Claims Tribunal 
has. further held that respondent No. 2 
was only employed as a-cleaner of the 
truck and that the driver of the truck 
had not entrusted the driving of the 
vehicle to respondent No. 2, and there- 
fore, at the time of the accident, respon- 
dent was not driving the truck in’ ful- 
filment of his master’s business, and 
that the owner of the truck could not 
be held liable for the wrongful acts of 
respondent No, 2. The Claims Tribunal 
further held that if the owner of the 
truck could not be helc liable for the 
wrongful act- of respondent No, 2, the 
Insurance Company was also not liable 
for the same inasmuch as the liability 
of the insurance Company is co-extensive 
with that of the owner of the truck. 
The Claims Tribunal assessed the com- 
pensation payable to the claimant at 
Rs.  36,000/- on the basis that at the 
time of the accident, dezeased Om was 
earning Rs, 200/- per month, out of 
which. he was keeping Rs. 50/- for him- 
self and was giving Rs. 150/- per month 
to the claimant, and that the age of 
claimant was 35 years and she was like- 
ly to survive for another 20 years, and 
therefore. the claimant was entitled to 
a compensation at the rate of Rs. 150/- 
per month for a period of 20 years, The 
Claims Tribunal, thus, assessed the lass 
of the pecuniary benefit to the claimant 
at Rs, 36,000/- and after deducting 15%. 

iie, Rs. 5,400/- on acccunt of lump 
sum payment and uncerzainties of life 
the Claims Tribunal awarded Rs. 30,600/- 
to the claimant ~ against respondent 
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Sain Das 
No, 2, but dismissed the claim petition 
as against respondents Nos, 1 and 3. 

7. Being aggrieved by the award 
given by the Claims Tribunal, the claim- 
ant hag filed this appeal. The appeal 
has been contested by respondents Nos, 1 
and 3. Respondent No, 2 has not ap. 
peared to contest the appeal. 

8 Shri H. C. Rastogi, the jës 
counsel for the claimant, has submitted 
that the Claims Tribunal has erred in 
dismissing the claim petition as against 
Respondents Nos. 1 and 3. The submis- 
sion of Shri Rastogi was that the ac- 
cident resulting in the death of the son 
of the claimant was caused due to the 
negligence of Respondent No. 2, who 
was an employee of Respondent No. 1 
and that respondent No. 1 is vicarious- 
ly liable for the wrongful act of his em- 
ployee inasmuch as at the time of the 
accident, respondent No. 2 was acting 
in the course of his employment. In the 
alternative, Shri Rastogi has submitted 
that even if it-be held that at the time 
of the accident, respondent No. 2 was 
not acting in the course of employment 
and that Respondent ‘No. 1 cannot be 
held vicariously liable for the wrongful 
act of Respondent No, 2, there was 
negligence on the part of the driver of 
the truck in leaving the truck in the 
charge of Respondent No. 2 and that 
but for the said negligence on the part 
of the driver of the truck the accident 
would not have occurred and that re- 
spondent No. 1 is vicariously liable 
for the said negligence on the part of 
the driver of the truck, who was an em- 
ployee of Respondent No, 1. Shri Ras- 
togi has further submitted that if Re- 
spondent No. 1 is held to be liable for 
payment of compensation for the loss 
suffered by the claimant, Respondent 
No, 3,.as the insurer, would also be lia- 


ble to. the extent of the liability of Re- 


spondent No. 1. 


9. Shri R. M. Lodha. the learned 
counsel for respondent No. 3 and Shri 
H. M. Bhargava, the learned counsel 
for. Respondent No. 1, have, on the other 
hand, submitted that Respondent No. 1 
cannot be held to be vicariously liable 
for the wrongful act of respondent No. 2 
because while driving the truck at the 
time of the accident., Respondent No. 2 
was not acting in. the course of his em- 
ployment. As regards the liability of 
Te Tanacu No, 1 on the _Sround of 


ie x 


See 
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negligence of the driver of the truck, 
she submission of the learned counsel] 
for respondents Nos, 1 and 3 was that 
fhe driver of the truck had not acted 
negligently .in leaving the truck in the 
charge of respondent No. 2. 

10. At the outset, it may be observ- 
ed that in view of the provisions con- 
tained in Section 96 of the Act ‘the lia- 
bility of the insurer is coextensive with 
the liability of ‘the insured. J Respon- 
dent No, 1 is held liable for payment of 
compensation to the claimant that Res- 
pondent No. 3, as the insurer, would 
also be liable to the same extent ‘to 
which Respondent No. 1 is found liable. 
Thus, the main question which arises 
for .consideration in this appeal is whe- 
ther Respondent ‘No, 1, can ‘be ‘held to 
be Hable for payment of compensation 
to the claimant for the loss suffered ‘by 
her on account of the death of her son, 
In the present -case, the liability is be- 
ing fastened on Respondent No, 1, in 
respect of the acts of respondent No. 2 
and the driver of the truck. t will 
therefore, be necessary -to -examine the 
law with regard to vicarious liability for 
the wrongful acts of the persons. 

11. Primarily a person can ‘only be 
held responsible for the consequences of 
his own action. But in certain circum- 
stances, by reason of ‘the ‘particular 
legal relationship to the wrongdoer, a 
person may be held liable for the wrong- 
ful acts of another person. ‘Such 9 
lability, which is shown as vicarious 
liability in the law of torts, arises when 
there is relationship of master and ser- 
vant or principal and agent between the 
person held liable and ‘the person who 
has committed the wrongful acts. In 
jorder that a master’ may ‘be held vicari- 


ously liable. for the wrongful act of ‘his ` 


servant, it is, however, necessary that 
the wrongful act of the servant must 
fall within the course of the servant's 
employment, Similarly, the principal 
can be held to ‘be vicariously liable for 
the wrongul act of the agent provided 
that the -wrongful act falls within the 
iscope -of his agency. For the principle 
underlying the doctrine of vicarious lia- 
bility, reference may be made to Hern 
v. Nichols (1701) 1 Salk 289 wherein 
while holding a merchant liable -for the 
deceit of the factor employed by ‘him. 
Hott C. J.. has observed that “for see- 
ing somebody must be a loser by ‘this 
. deceit, it is more’ reason that jhe’ that 
employs and puts a trust and confidence 
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in the :deceiver should be a loser than 
a stranger”. Another explanation that 
has ‘been put forward for the doctrine 
Of. vicarious liability is that “the master 
having (presumably for his own bene- 
fit) employed the servant, and being 
(presumably) better able to make good 
any damage which may occasionally re- 
sult from the arrangement, is answer- 
able to the world at large for al] the 
torts committed by his servant within 
the scope of it.’ (Lord Pearce in Im- 
peria] Chemical Industries Ltd. v. Shat- 
well, 1965 AC 656 at p. 685). | 


12. In Lloyd v. Grace, Smite & Co., 
1912 AC 716 Lord Macnaghten has ob- 
served that the expressions “acting with- 
in his authority”, “acting in the course 
of his employment” and “acting within 
the scope of his agency”, speaking broad- 
ly, mean one and the same thing and 
that the said expressions must be con- 
strued liberally. A wrong is said to 
fall within the scope of employment if 
it -is expressly or impliedly authorised 
by the master or is an unauthorised man- 
ner of doing something which is au- 
thorised or is necessarily incidental to 
something which the servant is em- 
ployed to do, There are, however, no 
criteria to decide when or why an act 
is within or outside the scope of em- 
ployment and no single test is appro- 
priate to cover all cases. The current 
tendency in England is to apply a very 
broad description to the expression 
“course of employment”, The master is 
liable for the wrongful acts of the ser- 
vant if the said wrongful act is commit- 
ted while the servant is employed in an 
activity for furthering the master’s busi- 
ness, and the fact that the servant has 
acted in disregard of an -express prohibi- 
tion by the master is of no avail. The 
master is, however, not liable where the 
servant was carrying on an activity in- 
cended to benefit himself alone. (See: 
Winfield & Folowicz on ‘Tort, lith Edi- 
tion, pages 588 and 563-564). 


13. The law in India is not very dif- 
ferent. In Sita Ram v. Santanu Prasad. 
AIR 1966 SC 1697 Hidayatullah J.. (as 
he then, was), speaking for the majority, 
has observed that the scope of employ- 
ment of ‘a servant need not be viewed 
narrowly. ‘Subba Rao C. J.. in his 
minority judgment has stated that “the 
doctrine of constructive liability is in 
a process of evolution” and that “It is a 
great principle of social 


justice”, In | 


re 


‘himself the master is not liable. 
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Sita Ram: v. Santanu Prasad: (supra), th= 
Supreme Court. has considered, the- law 
relating to. the. vicarious liability of tha 
master for the wrengful ect. of his ser- 
vant, in. the particular cortext of motor 
accidents, and has laid down. as under < 
(Para. 27) 

"The law is settled that a master B 
vicariously liable for the acts: of: his 
servant acting in the course. of his em~ 
ployment. Unless the ect. is done in 
the course of employment the- servant: 
act does not. make the employer liable: 
In other words. for the master’s liability. 
to arise, the act must be a wrongful 
act authorised by the: master or a wrong 
ful -and unauthorised mode of doing 
some- act authorised by the master. Th 
driver of a car taking. the: car on the 


‘master’s business makes. him vicariously. 


liable if he commits. an accident: But 
it is equally. well settled. that if. tha 
servant, at the time of the accident, 6 
not. acting: within the course of his. em- 
ployment but is doing something for 
Ther2 
is_a presumption that a vehicle is driver 
On the- master’s business. and by his: aur 
thorised agent or servant but. the pre- 
sumption can be met,” 

In the facts of that particular case; tha 
Supreme Court held. that the: presump— 
tion had been. negatived: because- tha 
vehicle involved in the accident was 
proved to. be driven by an unathorised’ 
person and on his own business: D 
that case, the de facto: driver. was: nct 
the driver or the. agent of. the owner. 
but one- who. had obtained the car for 
his own. business not evem from th= 
master but from the servant of the- mas 
ter and the- Supreme Court held: thet 
the owner would not be liable in -sucr 
circumstances, 

14. From the aforesaid decision ` cÉ 
the Supreme Court; it is clear that th=: 
master is vicariously” liable for th= 
wrongful act of his servant in cases 
where- the wrongful act was authorised 
by the master or it is a wrongful ant 
unauthorised’ mode of doing’ some act 
authorised: by’ the: master. The master 
would be liable if the driver of a cae, 
taking. the car on master’s: business. cone- 
mits an accident. ‘The master woulc, 
however, not be liable if the servanz, 
at the time’ of the accident, is not actin2 
within. the course of’ his employmert 
but is doing: something’ for himself. The 
aforesaid decision also: shows: that a pre 
sumption has; to: be- drawm that the 
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vehicle is driven. on the master’s busi- 
hess and by his. authorised. agent or ser- 
vant and. that. it is. for the master to 
rebut the said presumption,’ 

= 15. As noticed earlier, the claimant 
in the present case, is seeking: to fasten 
the liability on respondent No. 1 on the 
following: basis : 


(1) The accident was caused due to- 
rash. andi negligent driving of the truck 
by Respondent No. 2 and: the said. wrong- 
ful act was committed by Respondent 
No, 2 in the course of his employment 
by Respondent No: 1:. and: 


(2) Dharam Chandi, the: driver of the - 
truck, had acted negligently in leaving 
the truck in the care of Respondent 
No. 2 with the knowledge: that Respon- 
dent No; 2 might drive the vehicle and 
the aforesaid wrongful act of the driver 
of the truck was done by him in the 
course of his employment as the driver 
of the truck by respondent No, 1. 


16.. It is not disputed that, at, the 
relevant. time, Respondent No. 2, Bashir 
Ahmed. as. well as- Dharam, Chand were 
employees of Respondent. No. 1, Res- 
pondent No, 1 can, therefore, be held 
to. be vicariously liable.for the payment 
of, compensation, for the loss sustained. 
by the claimant on account of the death 
of: her son. in the accident provided: that 
the said accident was. caused due to the 
negligence of any of the aforesaid em- 
ployees of Respondent No: 1 and the 
said negligence was committed by the 
employees during the course of their 
employment, In order to decide whe- 
ther Respondent No. 1 is vicariously 
liable for the payment. of compensation, 
it: will be necessary to determine whe- 
ther the accident, which resulted in. the 
death cf the son of the claimant. was 


Sain Des 


‘caused: by: the: negligence of Respondent 


No: 2. or Dharam: Chand and whether the 
said. negligence was committed by. the 
employee concerned during the course 
of his- employment, 

17. In sọ far as Respondent No: 2 is 
concerned; there is. the. finding recorded 
by the Claims: Tribunal], that the accident 
which had resulted in the death of the 
son: of the claimant had been caused 
by the rash and: negligent driving of 
the. truck: by Respondent. No, 2: The 
said. finding: has not. been challenged be- 
fore me: by the respondents: Thus. the 
only question. which. requires considera- 
fion: is whether: the. aforesaid negligent 
act was: committed: by Respondent: No, 2 
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during the course of his employment. 
In view of the decision of the Supreme 
Court in Sita Ram v. Santanu Prasad 
(AIR 1966 SC 1697) (supra) it will have 
to be presumed that the truck involved 
In the accident was driven on the busi- 
ness of Respondent No, 1 and by his 
‘authorised agent or servant and it ‘was 
for Respondent Nos, 1 and 3 to rebut 
the said presumption. It is, therefore, 
necessary to examine whether the afcre- 
Said presumption has been rebutted by 
Respondents Nos. 1 and 3. . 


18. In support of their case, Respon- 
dents Nos. 1 and 3 have examined Sain 
Das, Respondent No. 1, as (O. P. W. 1), 
. Dharam Chand (O. P. W. 2), the driver 
of the truck and Ram Singh (O. P. W. 
3), the driver of another truck. Sain 
Das (O. P. W. 1) has stated that Dharam 
Chand had been employed by him as 
the driver of the truck on a monthly 
salary of Rs. 300/- and that Bashir 
Ahmed, Respondent No. 2, was only 
‘employed as a cleaner on a monthly 
salary of Rs. 150/- and he had not ben 


authorised to drive the truck. He has 


` further stated that at the time of the 
_accident Respondent No. 2 was not driv- 
‘ing the truck on his behalf or on be- 
half of the driver. Dharam Chand fO. 
P. W. 2) has deposed that he had been 
working as the driver of the truck since 
1965 and that Bashir Ahmad was work- 
' ing as cleaner and his duty was to 
clean the vehicle and to check oi] and 
water in the same. Dharam Chand has 
further deposed that on 16th Aug. 1370 
-he had brought stones from Kota and 
. the same were to be unloaded at the 
shop of Bhola Ram Murlidhar near T. B. 
Hospital but as the unloading of the 
truck was to be done after 3 to 4 hours, 
he had gone to his home for taking 
meals and that when he returned after 
3 to 4 hours he found that the stones 
had been unloaded and that the truck 
was missing. The said witness has 
further stated that he had neither in- 
structed nor authorised Respondent No, 2 
to drive the truck and that he had taken 
_the key with him. Ram Singh (O. P. W. 
3), who was the driver of the truck 
which was: standing behind the truck 
_@riven by Dharma Chand, has stated 
that Dharam Chand had told Respondent 
_ No. 2 that he was going to his home for 
taking his meals and he had instructed 
Respondent No. 2 to have the truck um- 
loaded. The said witness has also stated 
that generally the cleaner is allowed -to 


e 
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drive the vehicle and in. course of time 
the cleaner becomes the driver. 

19. The aforesaid evidence produced 
by the respondents shows that Respon- 
dent No. 2 had been employed as a cleaner 
and that he had not been authorised to 
drive the truck and that. before leaving 
the truck, the driver of the truck had 
instructed Respondent No. 2 to have the 
truck unloaded, There is, however, 
nothing on record to show that the truck 
was to be unloaded at the place it was 
parked and that it was not necessary 
to move the truck for the purpose of 
unloading it. The said evidence alse 
shows that a cleaner often aS the 
vehicle, 


20. There are cases where the mre 
has been held vicariously liable even 
though the servant has usurped the job 
of, another provided what he does is 
sufficiently clearly connected with his 
master’s business and is not too gross a 
departure from the kind of thing he is 
employed to do. In Kay v. L T. W. Lid 
(1968) 1 QB 140 a storekeeper employed 
by the defendants needed to return 
a fork-lift truck to a warehouse but 
finding his way blocked by a large 
lorry belonging to a third party. he 
attempted to move that lorry himself 
without firstinquring for the driver of 
the lorry, and by his negligence in doing 
so caused an injury to the plaintiff. 
Taking into account the fact that it was 
clearly within the terms of the store- 
keeper’s employment to move certain 


“obstacles out of the way if they blocked 


the entrance to the warehouse, the 
Court of Appeal held that his act of 
trying to move the lorry was not so 
gross and extreme as to take it out- 
side the course of his emplayment. 
Similarly, in L. C. C. v. Cattermoles 
(Garages) Ltd., (1953) 1 WLR 997 a 
garage-hand was not allowed to drive 
vehicles but. it was part of his duty te 
move them by hand. In spite of the said 
prohibition he drove a vehicle. His 
emplovers were held liable for his negli- 
gence while driving the vehicle. 
21. On the basis of the evidence ad- 
duced in-the present case. it is not pos- 
sible to hold. that driving of the vehicle 
is too gross a departure from the kind 
of thing and a clearner is employed to de 
and that Respondent No. 1 can he held 


liable for the negligence of Respondent 


No. 2 while driving the vehicle provided 
what he was doing was sufficiently 
closely. connected with the business of. 


hiana 


1982 


Respondent No. 1 and the mere fact 
that Respondent No. 2 was only emplcy- 
.€d as a cleaner and was not authorised 
to drive the truck would not take it 
outside the course of employment. Sirce 
there is a presumption that the truck 
involved in the accident was driven by 
_ Respondent No, 2 on the business — of 
. Respondent No. 1 it was necessary {or 
the respondents to rebu: the said pre- 
sumption by adducing the  necessery 
evidence to show that tha truck was mot 
being driven by Respondent No, 2 on 
the business of Respondent No, 1 but Zor 
_the benefit of Respondent No. 2 alone. 
In their written statement Respondents 
Nos. 1. and 3 did raise the plea that 
Respondent No, 2 along with one of nis 
friends had gone to Amer in the truck 
and that on the way back he consumed 
‘alcohol and caused the accident. In 
other words, the case of the respondents 
` was that at the time of the accident 
= Respondent No. 2 had taken the vehizle- 
“on a frolic of his own.” No evidence 
© has, however, been adduced by the ze- 
“spondents in support of the aforesaid 
‘plea, In the circumstances, it must be 
concluded that the respondents heve 
‘failed to rebut the presumption that -he 
‘truck involved in the accident was dri- 
ven by Respondent No. 2 on the bvsi- 
“ness of Respondent No, 1. Once, it is 
held: that at the time of the accident 
the truck was driven by Respondent 
“No, 2 on the business of Respond=nt 
‘No, 1 the conclusion is inevitable that 
negligent act of Respondent No. 2 in 
causing the accident had been commit- 
: ted in the course of his 2mployment end 
Respondent No. 1 would be vicariously 
liable for the payment of compensat.on 
‘for the Joss sustained by the claimant 
‘on account of the ` aforesaid neglig=nt 
‘act of Respondent No, £. 


22. As regard the second ground -for 
_fastening the liability ən Respond=nt 
No, 1, viz, negligence on the part of 
Dharam Chand, the driver of the truck, 
in leaving the ` 
Respondent No. 2, it may be observed 
_that there is no dispute that at the time 


when Dharam Chand had left the truck - 


and had gone to his home for takng 
_ his meals, he was engaged in an. acti- 
“vity for furthering the business of his 
„master, i. e. Respondent No. 1. aad, 
_therefore, the said act of Dharam 
` Chand would fall within the scope of 
' his employment, Thus, the only ques- 
| tion which ‘requires | _ determination is 
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whether in leaving the truck in the 
charge of Respondent No, 2, the driver 
Dharam Chand can be said to. have 
acted negligently and the said neglig- 
ence of the driver was the effective 
resulting in the 
death of the son of the claimant. Be- 


Sain Das 


_fore referring to the evidence on record 


for the purpose of deciding this ques- 
tion, it would be convenient to take 
note of some of the cases in which a 
Similar question has arisen for consid- 
eration, 


23. In Engelhart v. Farrant & Co., 
(1897) 1 QB 240 two servants were en- 
gaged upon their master’s business, .one 
was to drive a cart and the horses and 
the other — a boy — travelling in the 
cart for the purpose of delivering the 
parcels. The driver left the cart in order 
to get oil for the lamp and in the mean- 
while drove the cart with a view to 
turn it and in doing so he caused an ac- 
cident, The master was held liable on 
the ground that the driver had acted 
negligently in the course of his mas- 
ter’s business. It was held that the dri- 
ver should have made the boy get out 
and get the oil and he himself should 
have remained looking after the horse 
and cart and that instead of doing that 
he left the duty he was employed to-do 
to the boy and that the aforesaid act of 
the driver in leaving the boy. in the 
cart with the means of driving off at 
any moment made what the driver did 
an effective cause of the damage caused 
to the plaintiff. ’ 


24, In Ganga Sugar Corporation Ltd. 
v. Sukhbir Singh, 1973 ACJ 449: (AIR 
1974 All 113) the driver of a jeep, find- 
ing that his way was blocked by a Barat 
Party, left the jeep on the road- and 
went to the Police Station. The ignition 
key was left in the jeep and someone 
drove the jeep and caused an accident. 


It was held that the driver was guilty : 


of negligence in leaving the keys in the 
jeep and that he“ 
ably anticipated that someone would 
get into the jeep . and try to drive it 
and therefore, the master was held liable 
to pay the compensation, 

25. In Kilari Mammi v. 
Chemicals Ltd. 1979 ACJ 58: 


Barium 
(AIR 1979 


“Andh Pra. 75), the driver of a jeep par- 
_ked the jeep and went to a shop but hz 


left the ignition key in the jeep, An- 
other person who was: also an employee 


of the defendant company, which own- 


Pa 


- 


should have reason- ` 
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‘ed the jeep, started the jeep and drcve 
it; into a shop causing damage ‘to ‘the 
articles in the shop and causing injuries 
to some persons in the shop. It was held 
that the driver had acted -negligently 
in leaving the ignition key in the jeep 
and that it was the real and ‘effective 
cause of the accident and that the mas- 
ter was liable for negligence of :its ser- 
vant, viz., the driver of the jeep, 
26. In the present 
Ram ‘Singh (O. P. W. 3) has stated ‘that 
- while leaving Dharam Chand had left 
instruction with -Respondent No. 2 to 
have -the truck - unloaded. This means 
that Dharam Chand had directed Res- 
pondent. No. 2 to take all the steps 


necessary ‘for having the truck unloed- . 


ed. This would include moving the truck 
from the place it was standing to -some 
other place for the purpose of unload- 
ing the stones, It is true that Dharam 
Chand (O. P. W. 2) has deposed that he 
had taken the keys with him but he has 
not -specified ‘the keys which were taken 
by him, Moreover, no reliance can be 
placed on the .said statement of Dharam 
-Chand because the truck was actually 
started by Respondent No. 2 and there 
is nothing -on record to show that it was 
possible to -start the truck in the b- 
sence of the ignition key. In my view 
ithe duty of having the truck unloaded 
was cast on the driver Dharam ‘Chand 
Ibut instead of doing that he left the 
{duty he was ‘employed to do to Respon- 
ident No. 2 and that the aforesaid act 
lof Dharam Chand in leaving Respen- 
dent No. 2 with the truck with the 
{means of driving off at. any ‘moment 
Imade what Dharam ‘Chand did an ef- 
ifective cause of the damage caused to 
_|the claimant. ‘he present case thus falls 
‘within -ethe ambit of the law laid down 
fin Engelbart v. Farrant ‘& Co., (1897) 
QB 240 (supra) and ‘the “Respondent 
No, 1 would be liable for the loss suf- 
Ifered by the claimant on account of the 
aforesaid negligent act of Dharam Chand 
{committed during the -course of his -em- 
ployment, a 
27. ‘The result is that Respondent 
“No, 1 is vicariously liable for payment 
of compensation to the claimant for the 
‘loss suffered by ‘her on: account of. the 
death of her son for the reason ‘that “the 
said damage waS caused by ‘the rash 
and negligent :act of Respondent No. 2 
during ‘the course of his -employment 
and also for “the reason that ‘the said 
‘damage -was caused due ‘to. ‘the neg- 


~ 
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ligence of Dharam Chand, the driver of 
the truck, during the course of his em- . 
ployment, If Respondent No, 1 is held. 
vicariously liable for the payment of 
compensation ‘to the -claimant. Respon- 
‘dent No. 3 must -also ‘be held liable to 
‘the same extent to ‘which Respondent 
No. 1 is found liable. In my opinion, 
‘therefore, the claims Tribunal was in. 


error in -holding that Respondents Nos. 1 


and 3 were not liable for payment of 
compensation to the claimant and the 
award of the claims Tribunal dismissing 
the :claim as against Respondents Nos, 1 
and 3 .cannot be upheld. 


28. The next question which arises 
for consideration is as to amount of 
compensation that should be awarded to 
‘the claimant, The Claims Tribunal has 
assessed the compensation at Rs. 30,600/- 
On the basis that the deceased was 
earning about Rs, 200/- per month out 
of which he must be spending about 
‘Rs, 50/- per .month -over himself and 
was giving Rs. 150/- per month to the 
Claimant, The Claims Tribunal has ob- 
served that the age of the claimant at 
the time of accident was 35 years and 
She is likely to survive for another 
20 years and that the deceased, not- 
withstanding his marriage, would have 
continued extending (financial help to 
the claimant at the rate of Rs. 150/- per 
month for a period of 20 years. The 
Claims Tribuna] ‘held that because -of 
the death of her son as a result of the 
accident -the .claimant has been deprived 
of reasonable expectation of pecuniary 
benefit to the extent of Rs. 36,000/- and 
after deducting Rs. 5,400/-. 15% for 
lumpsum payment and uncertainties of 
life. the Claims Tribunal assessed the 
amount of compensation at Rs. .30,600/-. 
In making the .aforesaid .assessment, the 


- Claims Tribunal failed to notice that in 


‘the claim petition, the claimant has 
Glaimed Rs. 25,000/- -nly on account of 
‘deprivation of ‘benefit of the support 
rom her son and. the ‘loss on account of 
expectation of life of the deceased. In 
the claim petition. ‘tthe claimant has 
claimed a sum of ‘Rs, ‘25:000/- for nerv- 
‘ous shock, “Pain and. mental agony suffer- 
ed by her on account of the accident 
resulting in the death of ‘her son. I find 
that the Claims ‘Tribunal 'has not re- 
corded any finding with regard ‘to se- 


- cond ‘head of the claim ‘based on mery- 


“us Shock, pain and mental agony suf- 
‘fered by “her. ‘The law is, however, well, 
‘settled ‘that in the event of a ‘fatal ac- 
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cident, compensation. can: be claimed by 
the relatives: of the deceased for the: 
Joss of their dependency unden 
Section I-A, of the Fatal Accidents. Act, 
1855 and the legal heirs of the deceased’ 
can claim compensation for the lcss’ 
caused to the estate of the deceased u> 
der-S: 2 of the Fatal: Accidents Act, 
1855. The dependents. are not. entitl=d: 
to any. compensation fcr sentimental 
damage, harassment or pain and suffer- 
ing. (See Davies y. Powell! Duffryn- 
Associated: Collieries: Ltd.. 1942: AC 6GI. 
per Lord. Wright; Lachman. Singh v. 
Gurmit Singh, 1979 ACJ 170: (AIR: 1979 
Punj & Har 50) H P. Road Transpert 
Corporation iv: Pancit Jai . Rem. 
(198% ACJ: 1): (ATR 1980 Hm 
Pra 16).) The claimant could not, there- 
fore, be awarded any’ compensation un- 
der the second head and the claims Tri- 
bunal has not committed any error in 
not awarding any compensation. to the 
claimant under that head: As regards: 
- compensation. for loss. of dependenzy’ 
-and loss to: the estate on account of ex- 
pectation of life, the claimant cannot be’ 
awarded more than the sum of 


Rs, 25,000/-. claimed by ker in the clam . 


petition and’ the Claims. Tribunal Fas" 
committed’ an error in ‘awarding com-- 
pensation in excess of the amount claim- 
ed by the- claimant in the claim. petition. 
The compensation that can be awarded: 
to: the claimant as against Respondents- 
Nos, 1 and 3 can only be to the extent 
of Rs. 25,000/- claimed by the claiment: 
in the- claim petition. . 

29. As regards the award of 
Rs. 30,600/- given by the Claims Triku- 
nal as against Respondent. No, 2, it may. 
be observed that Respondent No, 2 has: 
not filed’ any appeal challenging the 
Said award. But in. view of the fact that 
a.sum of Rs: 25,000/- is being awarcéed: 
as’ compensation. to the claimant as 
against Respondents Nos, f and 3, I am 
of the opinion that an award. for an 
amount in excess of Rs 25,000/- cowld, 
not be given as against Respondent: 
No. 2 also. In order to avoid jinconsist= 
ent decrees it would: be appropriate to 
exercise’ the. power under Order 41: 
R. 33 CPC and to reduce the amount of 
compensation awarded as against Ras- 
pondent No, 2 from  30,600/- to 
Rs. 25,000/-; 


_30. The appeal: is, therefore, par-ly- 
allowed and! the: award: given: by the 
Claims: Tribunal: dismissing: the claim: 
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Respondents: Nos. 1 


Umrao. La} 


petition as against. 


‘and 3. is-set aside and. the claimant is 


awarded a sum of. Rs. 25,000/- as com- 
pensation. against ‘Respondents. Nos, 1. 
and 3. In. case this - amount 
is. not paid. within two. months it shall 
carry interests @ 6% per annum. The 
award given by the Claims Tribunal as 
against Resvondent No. 2 is modified to 
the extent that instead of Rs. 30,600/- 
the- amount of compensation awarded 
to the- claimant is Rs. 25,000/- (Rupees 
twentyfive. thousand only). In the cir+ 
cumstances of. the case, the parties are 
left to bear their own costs in this ap- 
peal. 

Appeal partly allowed, 
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Sardar Lal and others, Appellants v. 
Umrao Lal Gupta, Respondent. 


Special Appeal No. 18° of 1981, 
4-9-1981. 


Rajasthan Premises (Contro] of Rent’ 
and Eviction) Act (17 of 1950), S: 22. (2). 
— Rajasthan High Court Ordinance 
(1949), S. 18 (1) — Second: appeal — Bar 
under S. 22 of Act —-Not avoided by 
S. 18 (1) of Ordinance — Second ` appeal- 
to Division Bench from appellate. deci- 
sion of Single Judge of- High Court does- 
not lie. 


D/- 


The express provision sputanes in- 
S. 22 restricting a second. appeal, will. 
restrict the right of special appeal to a 
Division Bench from a judgment of one 
Judge of the High Court recognised. 
under sub-s. (1) of S:. 18; of the Rajasthan- 
High Court Ordinance.. The Rent Control 
Act is a- Special. Act and. when ‘the. right 
of second appeal has. been expressly. re-- 
stricted: against an Order passed. under- 
the Act; it certainly. restricts the: power 
recognised. under: sub-sec. (1) of. S.. 18 of. 
the High Court Ordinance- also: AIR. 1962. 
SC ' 255: Rel. on. AIR 1966 SC 637, AIR ` 
1967 SC 226, AIR 1974 SC. 2048 ang ATR. 
1980 SC’ 1664, Dist. (Para 4) 


The expression “Second appeal” used in 
S..22 of the Act means a further appeal: 
from an order passed: in appeal under 
S5. 22 and. not an appeal under S. 100 of 
the Civil P. C. (Para 4) 
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AIR 1962 SC 256: 1962 All LJ 1: (1962) 

2 SCJ 179 2, 3, 4 


P. C. Jain, for Asselin P. N. Dutta, 
for Respondent. 


JUDGMENT :— This Specia] Appeal is 
directed against the judgment of the 
learned single Judge, dated J une 29, 1981. 


2. ‘The plaintiff respondent filed a 
suit for eviction on the ground of re- 
asonable and bona fide necessity as well 
as on the ground of default in the pay- 
ment of rent. The  plaintiff-landlord 
filed an application under S. 13 (6) of 
the Rajasthan Premises (Contro] of Rent 
and Eviction) Act, 1950 (hereinafter re- 
ferred to as the Act) on 1-9-78 for strik- 
ing Off the defence against eviction. Tne 
learned District Judge. Alwar by his 
order dated 23-7-79 allowed the applica- 
tion and struck off the defence against 
eviction. The defendants filed an appeal 
under S. 22 of the Act in this Court, 
which came up for consideration before 
the learned Single Judge. The learned 
single Judge dismissed the appeal 
by his judgment, dated June 
29, 1981. The defendants have 
filed the present appeal against the 
aforesaid judgment of the learned single 
Judge.’ A preliminary objection was 
raised by the learned counse] for the 
plaintiff respondent that the spa- 
cla] appeal under Section 18 
of the Rajasthan High Court Ordinance, 
1949 is not maintainable’ against the 
Judgment of the learned single Judge 
passed in an appeal against an order 
under the Rent Contro] Act. Learned 
counse] for the respondents submitted 
that there was a clear bar under Sec. 22 
of the Act for filing Second appeal 
against any order passed: under the Act. 
It is argued that under Section 22 of the 
Act only one appeal is permissible against 
an order striking off defence against evi- 
tion and thereafter there is a clear bar 
for filing a Second Appeal in terms of 
Seciion 22 of the Act. It is further con- 
tended that special appeal filed under 
5.18 of the Rajasthan High Court Ordin- 
ance.1949 against the judgment of the 
learned Single Judge is nothing else than 
a second appeal and when the intenticn 
of the legislature is that no second ap- 
peal can be. filed against an order passed 
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under the Rent Control Act, in that case, 
special appeal cannot be filed bv cir- 
cumventing the provision of Section 22 
of the Rent Control Act. Reliance in 
this regard is placed on Union of India 
j Mohindra Supply Co. AIR 1962 SC 
56. 

3- Mr. Jain, learned counsel for the 
appellants contended that Section 18 of 
the Rajasthan High Court Ordinance 
permits a special appeal to the Division 
Bench against the judgment of the 
learned single Judge and Section 22 of 
the Rent Contro] Act cannot be a bar to 
an appeal] filed under the provisions of 
the High Court Ordinance. It is further 
contended that in case an order striking 
off the-defence is passed by a Mumsiff 
then one appeal can be filed to the Dis- 
trict Judge and thereafter the person 
aggrieved against the judgment of the 
District Judge can come to the High 
Court in exercise of its revisiona] iuris- 
diction and in thal case a litigant has 
two chances. But if the contention of 
the Jearned counse] for the plaintiff-re- 
spondents is accepted, then if the suit is 
filed initially in the Court of District 
Judge on account of high valuation, then 
such plaintif would have only one right 
of appeal to a jearned Single Judge and 
thereafter he will have no remedy even 
if the judgment of the learned Single 
Judge was wrons Or erroneous on merits. 
According to Mr. Jain, such discrimina- 
tion is neither permissible nor could have 
been intended by the legislature. It is 
further argued that according to Sec. 28 
of the Rent Contro] Act, the provisions 
o? such Act are in addition to and not 
derogatory of, any other law. Mr. Jain 
further contended that the case Union of 
India v. Mohindra Supply Company (AIR 
1962 SC 256) (supra) is distinguishable 
as under Section 39 (2) of the Arbitra- 
tion Act, there was an express prohibi- 
tion of a second appeal from an order 
passed in appeal under Section 39 (1) of 


-the Arbitration Act, but in case of the 


Rent Control] Act in Rajasthan, there 
was no such provision, on the contrary. 
Section 28 clearly laid down that the 
provisions of the Rent Control Act will 
be in addition to and not derogatory to 
any other law. 
- 4 .We have given our carefu] con- 
sideration to the arguments advanced by 
learned counse] for both the parties. 
Section 22 reads as under :— | 
"Appeal & ‘Revision—(1) From every 
decree or order passed by a Court under 
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this Act, and appeal shall lie to ‘he 
Court to which appeals ordinarily lie 
from original] decrees and orders passed 
by such former Court.. 

(2) No second appeal shall lie from 
any such decree or order: 

Provided that nothing herein contain- 
ed shall affect the powers of, the 
Court for Rajasthan in revision. 

(3) Any person aggrieved by an order 
of the Magistrate may. within fifieen 
days from the date of such order, appeal 
therefrom to the District Magistrate or 
such authority as the State Government 
may from time to time appoint in” that 
month.” 

The above section expressly prohibits 
a second appeal from an order passed in 
appeal under Section 22 af the Act. Sec- 
tion 39 (2) of the Arbitration Act also 


‘lays down a similar orcvision expressly 


prohibiting a second appeal from an 
order passed in .appeal under Section 39 
(1) except an appeal to the Supreme 
Court. The expression “Second Appeal” 
used under Sec. 22 of ine Act does nol 
mean an appeai under Section 100 ofthe 
Civil P. C. In this view of the ma-ter 
the conclusion is inevilable that the 
expression “Second Appeal” used in £ec- 
tion 22 of the Act meats a further ap- 
peal from an order passed in appeal 
under Section 22-of the Act and not an 
appeal under Section 100 of the Civil 
P.C. Section 18 (1) of- the 
High Court Ordinance, 1949 provides as 
under: ; 


18 (1) An appeal shall lie to the High 
Court, from the judgment (not being a 
judgment passed in exercise of appel_ate 
jurisdiction in respect of aq decree or 
order made in the exercGse of appélate 
jurisdiction by a Cour: subject to. the 
superintendence of the High Court and 
not being an order made in the exerzise 


‘of revisiona] jurisdiction and not beirg a 


sentence Or order passed or made jn the 
exercise of the power of superintendence 
urider Sec. 43 or in the exercise of Cri- 
mina] jurisdiction) of on2 Judge of the 
High Court.’ 


Under sub-section (1) of Section 1£, a 
right to appeal except in the caseg sye- 
cified is allowed from the Judgment of 
one Judge of the High Court. However, 
such power under sub-section (1) of Sc- 
tion 18 is subject to the Legislative power 
and in the present case under Section 22 
of the Rent Contro} Act the legislature 
has permitted only one right of appeal 
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agains: an order passed under the Act. 
In our opinion the express provision 
contained in Sec. 22 restricting a second 
appeal, will also restrict the right | of 
specia} appeal to a Division Bench from 
a Judgment of one Judge of ihe Higb 
Court recognised under sub-section (1) 
of Section 18 of the Rajasthan High 
Court Ordinance. Reni Control Act is a 
specia] Act and when the right of second 
appea' has been expressly restricted 
against an order passed under the Act, it 
certainly restricts the power recognised 
under sud-section (1) of Section 18 of the 
High Court Ordinance also. In our 
view, the case Union of India v. Mohin- 
dra Suprly Company (AIR 1962 SC 256) 
(supra) decided by the Supreme Court 
applies On all fours to this case also. 
While dealing with the provisions of 
Section 39 ‘of the Arbitration Act, the 
Supreme Court in the above case observ- 
ed as under (at p. 259):— ) 
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“The problem to which attention must 
then be directed is whether the right to 
appeal under the Letters Patent is atall 
restricted by Section 39, sub-sections (1) 
and (2). Clause 10 of the Letters Patent 
of the High Court, in so far as it is mate- 
rial, provides: . 


“Ard we do further ordian that an ap- 
peal shall lie to the said High Court... 
(from the judgmen{ not being a judg- 
ment passed in exercise of appellate 
jurisdiction in respect of a decree or 
order made in the exercise of appellate 
jurisdiction by a Court subject to the 
superintendence of the said High Court 
and not being an order made in exercise 
of revisiona] jurisdiction ...... ) of one 
Judge of the High Court....... 4 


By tkis clause, a right to appeal except 
in the cases specified, from one Judge 
of the High Court to a Division Bench 
is expressly granted. But the Letters 
Patent are declared by Cl. 37 subject to 
the legislative power of the Governor- 


_General-in-Counci] and also of the Gov- 


ernor-in-Counci] under the ‘Government 
of India Act, 1915, and may in all . re- 
spects be amended or altered in exercise 


. of legislative authority. Under Section 39 


(1), an appeal lies from the orders spe- 
cified in that sub-section. and 
from no others. The Legislature has 
plainly expressed itself that the right of 
appeal’ against orders passed under the 
Arbitration Act may be. exercised only 
in respect.of certain: orders. The right to 
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appeal against other orders is expressly 
taken away. If by ihe express provi- 
sion contained in Section 39 (1), a right 
to appeal from a iudgment which may 
otherwise be available under the Letters 
Patent is restricted, there is no ground 
for holding that Cl. (2) does not simi- 
larly restrict the exercise of appellate 
power granted by the Letters Patents. If 
for reasons aforementioned the expres- 
sion “second appeal” includes an appéal 
under the Letters Paient, it would be 
impossible to hold that notwithstanding 
the express prohibition, an appeal under 
_ the Letters Patent from an order passed 

in’ appeal under sub-sec. (1) is compet- 
ent.” z 


Section 28 of the Rent Contro} Act 
‘only lays down that the provisions of 
the Rent Control Act shall be in'addition 
to and not in derogation to any othar 
law. The above provision cannot be 
read so as to make the provisions of See- 
tion 22.nugatory where the secand ap- 
peal has been restricted in express words. 
We find no force in the contention of Mr. 
Jain that where a suit is fileq in the 
Court of Munsiff then a litigant will have 
one right of appeal and a second right 
of revision in the High Court, but a 
litigant who filed a suit in the Court of 
District Judge will only have one right 
of appeal to the High Court before a 
Single Judge and not further right of 
revision or appeal before the Division 
Bench. -A right of revision under Sec- 
tion 115 C.P.C. ig entirely different 
from the right of second appeal. The 
scope of Section 115 C. P. C. is a limited 
right and can be invoked only when 
there ig an error of jurisdiction. So far 
as the right of appeal is concerned, only 
One right of appeal is available in both 
the cases whether the suit is filed in the 
Court of Munsiff or in the Court of Dis- 
trict Judge. The appellants thus can- 
no: have a right of second appeal] against 
an order passed by the learned Single 
Judge in the case of an order passed for 
striking off the defence against eviction 
under the Rent Contro] Act. 


Mr. Jain placed reliance on Gulab Bai 
v. Puniya. AIR 1966 SC 637, Chunilal 
Vithaldag v. Mohan Lal Motilal Patel, 
AIR 1967 SC.226, Smt. Asha Devi v. 
Dukhi Sao, (AIR 1974 SC 2048) and Miss. 
Santosh Mehta v. Om Prakash, (1980) 3 
SCC 610: (AIR 1980- SC 1664). In Gulab 
Bai v. Puniya, it was held that Sec. 48 
of the Guardians and Wards Act (1890) 
attaches finality. to the orders passed by 
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the trial Court subject to the provisions 
Of Sec. 47 of the Act and Section 115 of 
the . Civil P. ŒC. Section 47 of the 
Act which, considered. by themselves, 
undoubtedly did not create any bar 
against the competence of an appeal 
under Section 18 (1) of the Rajasthan 
High Court Ordinance where the appeal 
permitted by Section 47 is heard by a 
Single Judge of the High Court. An ap- 
peal, therefore, to the Division Bench 
under Sec. 18 (1) of the Ordmance is 
competent from an order of the Single 
Judge Of the Court in an appeal under 
Section 47 of the Guardians and Wards 
Act. The aforesaid case ig clearly dis- 
tinguishable as there was no express pro- 
sion under the Guardians and Wards Act 
like Section 22 of the Act, which clearly 
prohibits a second appeal. That apart 
Section 48 of the Guardians and Wards 
Act itself saved the provisions of Sec- 
tion 47 and as such it did not create any 
bar against the competence of an appeal 
under Section 18 (1) of the High Court 
Ordinance. Their Lordshins of the Sup- 
reme Court hag distinguished the deci- 
sion in Union of India v. Mohindra Sup- 
ply Company (AIR 1962 SC 256) (supra) 
on the ground tha: by enacting Sec. 39 
(2) the Arbitration Act had prohibited 
an appeal] under the Letters Patent 
against an order passsed under Sec 39 
(1) In our view the case Union of 
India vy. Mohindra Supply ‘Company 
(supra) applies to the facts of the ‘case 
before us and Gulab Bal’s. case is 
distinguishable. In Chunilal Vithaldas v. 
Mohan Lal Motilal Patel— the question 
which calls for determination before 
us was not at all in controversy. The 
only point decided by the Supreme Court 
in the above case is that in case of se- 
cond appeal filed under the Saurashtra 
Rent Contro] Act, the appellate court is 
bound by same restrictions as are laid 
down in Section 100 of the Civil] P. C. 
Thus this case renders no assistance to 
the defendant-appellants in the pre- 
sent case. In Smt. Asha Devi v. Dukhi 
Sao. (AIR 1974 SC 2048) the only ques- 
tion decided is that the power of a Divi- 
Sion. Bench hearing the Letters Patent 
Appeal under Cl. 10 from the judgment 
of the single Judge in the first appeal is 
not limited only to question of law under 
Section 100 C. P. C., but it has the same 
power, which the learned single Judge 
has: as a first appellate court in respect 
of both questions of fact and of law. In 


our view, the above authority is of no 


a 
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help: at all to the appellants on. the ques- 
tion which calls for determination in the 


ease under hand. In Miss. Santosh Mehta 


y. Om Prakash, (AIR 1980 sC. 1664) - it 
was held that an: order passed by the 
controller striking out. the tenant’s de- 
fence, under Section 15 (7) of the Delhi 
Rent Control Act, 1958 was- appealable 
under Section 38 and Section 25-B (8) 
cannot be applied to negate appeal. We 
fail] to understand as to how. the afore- 
said authority is at all relevant for the 
purposes of ‘deciding the controversy 
raised before us in the present case. 

5. In the result, the preliminary ob- 
jection raised by ‘the plain iff-respondent 
sustains and this appeal is dismissed as 
not maintainable. The parties shal] bear 


their own costs. Ea 
Appeal dismissed. 





l AIR 1982 RAJASTHAN 43 
l (JAIPUR BENCH) 

M. L. SHRIMAL AND 
MAHENDRA BHUSHAN, JJ. 

Pyare Mohan, Appellant v. Smt. Nara- 
vani, Respondent. 

Civil Special Appeal 
D/- 19-2-1981.* 

(A) Transfer of Property Act (4 of 
1882), Sections 3 and 123 — Attestation 
— Proof of valid attestation — Circum- 
stantial] evidence not to be excluded — 
Valid attestation of gift deed held prov- 
ed of facts of the case. 


In the present case the issue was whe- 
ther the impugned gift deed was validly 
executed. It was executed by A. B. 
signed it as the scribe while C and D 
signed as attesting witnesses. C was ex- 
amined in Court while D was not ex- 
amined. C stated in his evidence that he 
did not remember whetker D signed in 
his presence. It was, therefore, contend- 
ed that D ought to have been examined 
and in the absence of his evidence, due 
attestation was not proved. 


Held that it is essential] that the wit- 
ness. should have put his signature anime 
attestandi, that is, for the purpose of 
attesting that he has seen the executant 
sign or has received from him a personal 
acknowledgment of his signature. If a 
person puts his. signature on the docu- 


*Against judgment of C. M. Lodha J., 
reported in AIR 1972 Raj 25. . 
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Wo. 462 of 1971, 
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purpose, €e. g. tọ 
certify that he is a seribe Or an identifier 
or a registering officer, he is not an 
attesting witness. Therefore, B who pul 
his signatures as a scribe, though at the 
bottom of the document, cannot be said 
to be an attesting witness. AIR 1969 
SC 1147, Foll. _ {Para 11) 


Circumstantial] evidence as a mode of 
proof of execution of a document can- 
not be excluded and in a given case such 
án ‘evidence can prove the due execution 
which includes attestation of document. 
The circumstantial evidence may con- 
sist oz the internal evidence contained 
in the document itself. and it can be in 
another form also.: In a given case the 
‘presence of both of the attesting witnes- 
ses at the time of execution of the docu- 
ment and the attestation by each of them 
can be inferred. B, the scribe had stated 
that A had signed the deed at every 
page in his presence, the donee accepted 
the gift and in token thereof put her 
mark on each page of the gift. He also 
stated that C and D had attested the 
deed. From his statement it can be said 
that all the series of acts towards the 
execution of the deed, namely, 
the scribing, execution by donor 
and = Signing _ by the attesting 
witnesses and the donee, took place 
at one and the same time. Merely be- 
cause C could not, perhaps due to lapse 
of memory, say as to whether the other 
attesting witness, also signed in his pre- 
sence, it cannot be said that the attesta- 
tion did not take place in accordance 
with: Section 123 read with Section 3 of 
the T. P. Act.’ That apart, a look atthe . 
gift deed, wil] show that it has been 
written in the same ink. The signatures 
of B as scribe appear at the bottom, i. e., 
after the signature of A, the thumb 
mark pf the donee and the signatures of 
two- attesting witnesses. This circum-, 
stance also leads to an inference that the 
entire document was executed at one 
and the same time. The result of this 
discussion is that the deed was validly . 
executed. (Para: 10) 


(B) Contract Act (9 of 1872), Sec.’ 23 
—- “Consideration or object” — Gift in 
favour of woman with whom donor. had 
adulterous cohabitation — Only “motive” 
for gift is immoral and not its “consid- 
eration” or “object” — Gift is not void. 


Narayani 


(Tf. P. Act (40f 1882), Section 6 (h) ). 


In the instant case a gift deed was ex- 


-ecuted by a person in favour of a woman 
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with whom he had -adulterous cohabiza- 
tion. It was contended that the object 
Or consideration for the gift being im- 
moral, the gift was void. 


Held that a gift ig a transfer without 
‘consideration’ and therefore, the ques- 
tion of “consideration” does not arise in 
the case of gift. The word ‘object’ in 
Section 23 means purpose or design. 
Past cohabitation, even if adulterous can- 
not be an object of an agreement in case 
of gifts, and under Section 23 it is orly 
an object of the agreement and not “the 
motives of the parties that has to be 
-considered. The past cohabitation, 
though was adulterous, being only the 
motive of the gift. Section 23 is not 
attracted and the gift is not void. Case- 
law discussed. (Para 13) 

A gift is a transfer without considera- 
tion hence gifts are not hit by Section 6 
(h) of the T. P. Act. Therefore the cases 
of gifts cannot be equated with the cases 
of transfers which are executed for con- 
sideration. (Para 11) 
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. R. K. Rastogi, for Appellant; P. N. 
Datt and K. N. Tikku, for Respondent. . 


' MAHENDRA BHUSHAN J:— This 
Civi] Special Appeaj under Section 18 of 
‘the Rajasthan High Court Ordinanze, 
1949, arises out of a suit which was in- 
stituted by the plaintiff-respondent, Smt. 
“Narayani, against the deferidant-appel- 
lant, Pyare Mohan, for possession of a 
‘Kotha’ ‘described in para No. 4 of the 
‘plaint as well as for mesne profits 
amounting to Rs. -102/-. 


2. The case of the  plaintiff-respen~ 
dent, as set out in the plaint, was that 
. the house described in para No. 1 of the 
- plaint of which the suit ‘Kotha’ is a 
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part belonged to one Gopal Lal: who died 
on June 15, 1956. The respondent had, 
been living with said Gopal Lal since 10: 
Or 11 years before the latter's death 
and in lieu of services rendered by the 
respondent, the deceased Gopal Lal ex- 
ecuted a gift deed Ex. 1 in respect of the 
whole house in her favour. It was also 
the case of the respondent that after the 
execution of the gift deed Ex. 1 she was 
put in possession of the gifted house. 
After the death of Gopal Lal, some time 
in the month of Juhe, 1956, the plaintiff 


permitted the appellant who is Gopal 
Lal’s sister’s son and the appellant’s 
mother to live in the suit ‘Kotha’. for 
few days. But when the respondent 


asked the appellant and her mother to 
vacate the suit ‘Kotha’, they refuseq te 
do so. The respondent on the aforesaid 
allegations filed a suit for possession of 
the house and mesne profits. 

3. The suit was contested by the ap- 
the gift set up by 
the respondent. It was also denied by 
him that the suit ‘Kotha’ was occupied by 
him under the permission of the respon- 
dent and the appellant pleaded that the. 
gift was void as its object was past co- 
habitation, which was immora] and fur- 
ther that the suit ‘Kotha’ and the entire 
house of which it was a part had de- 
volved upon him asaheir of Gopal Lal. 


4. After framing necessary issues and 
recording evidence, the learned Munsiff, 
Jaipur City (East), by his judgment, 
dated October 13, 1961 decreed the re- 


‘spondent’s suit for possession of the suit 


‘Kotha’ and also granted a decree for 
Rs. 68/- on account of mesne profits. The 
appellant filed first appeal] to the Dis- 
trict Judge, Jaipur City, who transferred 
it for disposa] in accordance with law 
to the Senior Civil Judge No. 2, Jaipur 
City, who allowed the appeal of the ap- 
pellant, set aside the judgment and de- 
cree of the tria] Court and dismissed the 
respondent’s suit by his judgment, dated 
October 12, 1964. Aggrieved against the 
aforesaid judgment, and decree of the 
first appellate court, the respondent, 
Smt. Narayani, filed a second appeal in 
this Court. The learned single Judge of 
Court allowed the appeal of the respon- 
dent, set aside the judgment of the first 
appellate court and restored that of the 
trial Court. The defendant-appellant 
has preferred this.civi] specia] appea] in 
this court. l 

5. Before us, the Jearned counsel for 


‘the appellant has raised two points of 
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law. The first is that” the gift-deed, 
Ex. J, has not been proved to be validly 
executed inasmuch. as its attestation as 
per Section 3%o0f the T.P. Act has not 
been proved. The second point is that 
the past cohabitation in between Gopal 
Lal and Narayani, respondent, was ad- 
ulterous and as such was an offence 
uder Section 497 I: P.C. Therefore, the 
consideration or object of Ex. 1, the 
pift-deed, being such which the Court 
regards as immoraj Or opposed to public 
policy, the same being unlawful, is void. 


- 6 We will take the above points in 
. the order in which they haye been 
framed. 


` POINT No. 1:— 


= %%. A look at Ex. 1, the gift-deed will 
show that it was scribed by Hari Narain, 
P.W. 5 and it was attested by two wit- 
nesses, namely, Narayan Sahai, P. W. 6, 
and One Manohar Datt Mathur. The 
learned single Judge on the evidence of 
P.W. 6, Narayan Sahai, has held that 
due attestation of the gift deed by Nara- 
yan Sahai as well as by Manohar Datt 
Mathur has been proved. The trial 
Court also reached to a finding that the 
execution of the gift-deed, Ex. 1, had 
been - proved to the hilt and though this 
finding of the triaj court does not ap- 
pear to have been challenged before the 
first appellate - Court as well as before 
the learned Single Judge, but on the 
strength of Section 123 read with Sec. 3 
-of ‘the T. P. Act, an argument was ad- 
vanced before the Jearned Single Judge 
that the attestation in accordance with 
law has not been proved. The learned 
a Single Judge, as stated 2arlier, after re- 


view of the evidence, held that the 
„attestation has ‘been proved în accord- 
ance with law. Mr. Rastogi, learned 


counse] for the appellant, contends that 
the learned Single Judge has misread the 
evidence of Narayan Sakai, P. W. 6, who, 
according to the Jéarned counsel, does 
not prove the attestation of Ex. 1. the 
gift-deed by Narayan Datt. who had not 
been. examined. According to learned 
= counsel, when Narayan Sahai did not 
prove the attestation of Ex. 1 in accord- 
ance with law, it was necessary for the 


respondent to examine Manohar Datt, 
the other attesting witness, and failure 
„to examine Manohar Datt, in the ‘facts 


and circumstances of this case is material 
and on the evidence on record the attest- 
ation, in accordance with - S. 123 read 
with S. 3 of the T. P. Act, is not proved. 
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In support of his contention Mr. Rastogi ` 
has placed reliance on M. L. Abdul Jab- 


Narayani 


. bar Sahib v. H. Venkata Sastri and Sons; 


AIR 1969 SC 1147, Balappa Tippanna v. 
Asangappa Mallappa: AIR 1960 Mys 234. 
Kali Charan v. Surai Bali; AIR 1941 
Oudh 89 and Surendra Bahadur Singh v. 
Behari Singh, AIR 1939 PC 117. 


8. Learned counsel for the respondent — 
contends that if the evidence of scribe 
Hari Narayan, P. W. 5, is read along with 
the statement of Narayan Sahai, P. W. 6, 
the atzesting witness, the finding of the 
Courts that the gift-deed was attested 
in accordance with Jaw does not call for 
interference. He submits that while sit- 
ting in special appeal, this Court is slow 
to interfere with the finding of fact arriv- 
ed at by the Courts wmless the same is 
perverse. It igs further contended that 
Ex. 1, the gift-deed. provides intrinsic 
evidence and the fact that the signatures 
of scribe Hari Narain appeared at the 
bottom after the signatures of attesting 
witnesses goes to show that al] series 
of acts of Ex. 1 including attestation by 
two witnesses were completed at one and 
the same time. In support of his submis- 
Sion learned counsel] has placed reliance 
on Modilal v. Kanhiyalal, 1966 Raj LW 
197, Smt. Ladhj Bai v. Thakur Shriji 
Beespanthiyg Digamber Jain ‘Temple, 


1967 Raj LW 363: (AIR 1968 Raj 41) and - - 


Narayan, v: Chamber of Commerce Ltd., 
Kishangarh 1969 Raj LW.107 which were 
approved by the Divisior, Bench of this 
court in D. B. Misc. Appeal] No. 37.of 1970, 
Kanwarlal y. Mahesh Chandra, decided 


‘On November 20, 1980. 


9. The learned counsel further con- 
tends - that the proof contemplated in 
S. 68 of the Indian Evidence Act can also 
be furnished by the scribe of the docu- 
ment if the scribe signed the document as 
a scribe after the attesting witnesses had 
affixed their signatures. In case the 
scribe -deposes that he saw not only the 
executant affixing his signatures but the 
attestation ag.well. In support of this 
submission the learned counsel has placed 
reliance on M. Venkatasubbaiah v. M. 
Subbamma, AIR 1956 Andhra 195. 


10. We have considered the riva] con- 
tenticns of the learned .counse] for the 
parties and have gone through the au- 


. thorities referred to above- cited before 


us. Under S. 3 of the Transfer of Pro- 
_ perty Act to attest is to bear witness to 


‘a fact. Thé essentia] conditions of a valid - 
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attestation under S: 8 of. the 
are: (1) Two or more witnesses have seen 
the executant sign the 
have received from him a. personal 
acknowledgment of his signature: (2) 


with a view to attest.or to bear witness 


to this fact each of them has signed: the 
instrument. in the presence. of, the execut- 
ant. It is essentia] that the witness should 
have put his signature animo attestandi, 
that is, for the purpose of attesting that 
he- has seen the executant sign or has 
received from him a personal ac- 
knowledgment of. his ‘signature. Ifa per- 
son puis his signature on the document 
for some other purpose, e. g. to certify 
that he is a scribe or an identifier or a 
registering officer, he is not an attesting 
witness. (See M. L. Abdul Jabbar Sahib 
v. H. Venkata Sastri and Sons, AIR 1969 
SC 1147). Therefore, in view of this posi- 
tion of law the scribe Hari Narayan, 
P. W. 5, who put his signatures as a 
scribe, though at the bottom of the docu- 
‘ment Ex. 1, cannot be said to be an at- 
testing witness. 
the two attesting witnesses who appear- 
ed as P: W. 6, has stated that Gopal Lal 
signed Ex: 1, in his presence and he too 
signed it at the instance of Gopal] Lal. 
He has further stated that Manohar 
Datt also signed Ex. 1 as a witness. 
Though he does not remember as to whe- 
ther. Manohar Datt was already: present 
when he (Narayan Sahai) reached. He 
also does- not remember as to whether 
Manohar Datt signed in his presence or 
not. But to our mind that does not go to 
make’ any: difference when the statement 
of Narayan Sahai P. W. 6, is read along 
with the statement of scribe, Hari Narain, 
and. the other evidence on record. Cir- 
cumstantial. evidence as. a mode of proof 
of execution of qa document cannot be ex- 
cluded. and. in a given case such. an evi- 
dence can. prove the due execution which 
as already stated. earlier includes at- 
testation of. document, in accordance 
with law. We have already said. earlier 
that such circumstantial, evidence may 
eonsist of the interna], evidence contained 
in. the document itself, and; in our opin- 
ion, it can be im another form. also. In a 
given case the presence of both of the at- 
testing. witnesses. at the time. of execution 
of the wil] and the attestation by each 
of them can be: inferred. Hari Narayan, 
P. W. 5, the scribe of Ex. 1, has stated 
that Gopal, Sahai signed Ex: 1 at every 
tpage im his presence, Narayani. accepted 


the gift and-im token thereof signed: each. 


Pyare Mohan v. Narayani 
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instrument or 


‘Section 123 read with Section 3 of the 


Narayan Sahai, one of 


ATR. 


and every page of the gift. He further 
states. that Narayan Sahai: and Manohar 
Datt had attested’ the deed: From his 
Statement it can be said that al}: series: 
of acts, namely, the scribing of Ex. i, 
signatures of Gopal Lal, the signatures of! 
the witnesses: anq the signatures: of Nara- 
yani in token of acceptance of the gift, 
took place at one and the same time, i: e., 

al] series of acts towards the execution of 
Ex. 1 took place at one and the) : 
same time, Merely because, ‘Narayan 
Sahai, P. W. 6, perhaps due to: lapse of 
memory, could not say as to whether 
Manohar Datt, the other attesting wit- 
ness, also signed in his presence, it can- 
not be said that the attestation of Ex; 1 
did not take place in accordance with. 





Transfer of Property Act. That apart, a 
look at Ex. 1, the gift deed, will show] 
that it has. been written in the same ink.’ 
The signatures of Hari Narayan as scribe 
appear at the bottom, i œe., after the 
signatures of Gopal Lal, the thumb 
mark of Smt. Narayani and the signa- 
tures of two attesting witnesses, name- 
ly. Narayan Sahai P. W. 6. and’ Manohar 
Datt. This circumstance also Jeadsto an 
inference that the entire document Ex. 1 
was executed at one and the same time. 
The result of this discussion is that the 
finding of the learned single Judge as 
wel] as of the two Courts below that ex- 
ecution of the deed Ex. 1 has been prov- 
ed to the. hilt, does. not call for an inter- 
ference in this special appeal. 
POINT No. 2:— 





11. The proposition that if the 
consideration or object of the gift 
iş held to be the past. cohabitation, the 


gift would not be void as being immoral 
or opposed to. public policy, is- so- well 
settled that. it hardly needs any refer- 
ence to any decided: case. But it will 
suffice to: refer to Dwarampudi. Nagarat- 
namba v. Kunuku Ramayya, AIR. 1968. 
SC 253 wherein it hasbeen. held that past. 
services as. a concubine could not be: 
treated. under S. 2 (d). of the Indian: Con- 
tract Act as a, subsisting consideration: for 
his subsequent: promise: to transfer the 
properties. by paramour to. his. concubine. 
Similarly, the proposition that if the ob- 
ject of the gift is held to be- future co- 
habitation the gift would be void as be- 
ing immoral or opposed: to public: policy. 
is settled: Mr. Rastogi, learned counsel 
for the appellant, has no quarrel: with 
either of the two aforesaid. propositions 
of law. His contention is that because. the 


wat 


1982 
past cohabitation between -Gopa] La] end 


Smt. Narayani amounted to adultereus 
intercourse which is an offence under 


S. 497 I. P. C. the object of the gift was 


forbidden by law and at any rate -was 
such which the Court regards immoral or 
opposed to public policy amd as Such i- is 
void under S. 23 of the Contract Acct. 
Thus, according ‘to the learned coursel 
cases where the consideration oy object 
of the gift is such past cohabitation 
which is adulterous intercourse and as 
such an offence under :.S. 497 I. P. C. have 
to be distinguished from those ceses 
where the consideration or -object of the 
gift is -nly -past cohabitation not amount- 
ing to an offence. In support of his sb- 
mission Mr. Rastogi, learned counse] for 
the appellant, has made a reference to 
Manickg Gounder v. Muniammal, AIR 
1968 Mad 392 and Mst Mahatab- m- 
Nissa v. Rifaqat Ullah, AIR £1925 All 
474. In Manicka’s case (supra) the œn- 
sideration for the agreement Ex. A. I, a 
promissory note, was past cohabitafion 
amounting ‘to adulterous intercourse. ‘In 
Para 9 the learned Judge observed as 
follows: 

"In my view, where tne consideration 
relates” strictly to past cohabitaiion 
which is illicit in the sense tha- it 
is outside matrimony, bui which otter- 
wise does not constitute any offence it. 
could be conceivably held, on the zir- 
cumstances, that the prcmise to parv is 
supported by -good consideration. But, 
even so, the difficulty is obvious tat, 
though this :consideration is not forbid- 
den by any law, -nevertheless, it falls 


under the interdict that it may be “m- 
moral or opposed to public policy”. For 


I think it is indisputable that the Courts 
must, by every ‘means in ‘their power, 
promote matrimony, and the incursing 
of lawful sexua] relationship alone, and 


Courts ought not to give sanction or ap- 


proval, even in an implied form, to ir- 
regular sexual relationsh-ps outside ‘the 
bond of matrimony, even where taney 
may constitute no offence or Epon 
ment of the Penal Law.” 

The learned Judge further in para 10 ob~ 
served: 

"But, in any event, there can’ be no 
doubt whatever that where the ilicit 
connection is adulterous intercourse end, 
therefore, it is opposed to law, it carnot 
possibly sustain a promise to pay, Or con- 
stitute a valid -consideration.” 

It may be`stated here that the leamed 
Judge wag dealing with a case of ‘pro- 


Pyare Mohan v. 


*consideration’ and therefore, 
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note Ex. A. 1 for Rs. -810/- for which 
there was no cash consideration ex facie 
and the -consideration admittedly was 
past cohabitation between ‘the parties 
which admittedly amounted to adulter- 
ous intercourse. ‘So far as the gift is con- 
cerned it is a transfer without considera- 
tion and as Observed by their Lordships 
of the Supreme Court in Nagaratnamba’s 
case (AIR 1968 SC 253) (supra) the ‘gifts 
are not hit by S. 6 (h) of the T. P. Act. 
Therefore, to our mind, the cases of 
gifts cannot be equated with the cases of 
pronotes which are executed for one 


-~ consideration or the other. 


12. In Mahatab-un-Nissa’s case (AIR 
1925 AH 474) (supra) ‘the eminent Judge 
Sulaiman J. observed as follows. 


“But in the present case the question 
is not whether such a contract can be 
specifically enforced in a Court of law, 
but the question is wheter an out. and 

out transfer already effected in leu of a 
consideration for immora] and even ille- 


gal] cohabitation is a nullity. “When the 
agreement is that parties are to live in 
adulterous co-habitation in future the 
contract is obviously illegal, but if in 


order to compensate the woman for the 
past illicit connection the offending party 
gives her some property I would not be 
prepared to say that the consideration 
for it is illegal. The offence had already 
been committed. Payment of compensa- 
tion fcr a past criminal offence cannot be 
deemed to be illegal, even though under 
certain circumstances it may be immoral. 
In my opinion there is a clear distinction 
between a mere contract to pay an al- 
lowance in future in order that an illicit 
connection be continued, and a transfer 
of property in favour of the woman for 
cohabitation which has already ‘taken 
place. In the former case I would have no 
hesitation in saying that the agreement 
is llega] but în the latter case I would 
not be prepared to say that it is so.” 


13. Section 23 of the Contract Act 
only dedls with a consideration or object 
of an agreement. We ‘have already ‘said 
earlier that a gift is'qg transfer without}. 
the .ques- 
tion of ‘consideration’ does ‘not arise jin 
the case of gift. The word ‘object’ in S. 23 
of the ‘Contract Act means -purpose or 
design. Past cohabitation, even if -:adul- 
terous, to our mind, cannot bean objecti 
of an agreement in case:of gifts, and 
under S.‘23-of ‘the ‘Contract Actis only an 
object ‘of ‘the agreement ‘and -not the mo- 
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tives of the parties that has to be con- 
sidered. In - Nagaratnamba’s case (AIR 
1968 SC 253) - (supra) in para 4 their 
Lordships observed: 


“Venkatacharyulu and the appellant 


were parties to an _ illicit inter- 
course. The two agreed to co- 
habit. Pursuant to the agreement 
each rendered services to the other. 


Her Services were piven In exchange for 
his promise under which she obrained 
similar services. In lieu of her services, 
he promised to give his services only and 
not his properties. Having once operated 
as the consideration for his earlier pro- 
mise, her past services cannot be treated 
under S. 2 {d} of the Indian Contract Act 
as a subsisting consideration for his sub- 
sequent promise to transfer the proper- 
ties to her. The past cohabitation was 
the motive ang not the consideration for 
the transfers under Exts. A-1 and A-2”. 
In the instant case as a result of perusal 
of Ex. A-1, a settlement deed executed 
earlier: the gift by Gopal Lal in favour of 
Narayani and the other materia] on re- 
cord, in disagreement with the learned 
single Judge, we are of the opinion that 
Gopal Lal knew. that Narayani was a 
married wife and her husband was alive. 
There is no pleading or material on re- 
cord that the intercourse in between 
Narayani and Gopal Lal was with the 
consent of the husband of Smt. Narayani. 
We are also unable to-agree with the 
learned single Judge that no plea of the 
cohabitation in’ between Gopal Lal and 
Smt. Narayani amounting to an offence 
of adultery. was raised by the defendant 
in the written statement. A look at 
para 15 of the additiona] plea of the 
written statement will show that a plea 
has been clearly raised therein that the 
services of Narayani which have been 
referred to in the gift-deed, are immoral 
and also amount to adultery because the 
husband of Narayani was alive. But we 
have said earlier that S. 23 of the Con- 
tract Act will only apply in such cases 
where the consideration or object of an 
agreement is such which the Court re- 
gards as immoral] Or opposed to public 
policy. THe agreement to cohabit jn be- 
tween Gopal Lal: and Narayani had been 
arrived at much earlier than the execu- 
tion of the gift. Each rendered services 
to the other pursuant to the aforesaid 
yasreement. The past cohabitation, which 
though’ was adulterous, was only motive 
and not the consideration- or -object-- of 
the gift. Therefore, we are of the 


. Geeta Bajaj v. State 
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opinion that S. 23 of the Contract. Act is 
not attracted to such .cases as it only ap- 
plies to the consideration or object of an 
agreement whick the court regards im- 
moral or opposed to public policy. In the 
present case the deed of gift was execut- 


- ed with the motive of recompensating 


Smt. Narayani for past cohabitation as 
well as for further services rendered by 
her to Gopal Lal in his house. 

ri No other point has been canvas- 
sed. 

15. We are, therefore, of the opinion 
that this Sspecla] appeal has no force and 
13 dismissed with costs. 

Appeal] dismissed. 
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(JAIPUR BENCH) 
K. 5. SIDHU, J. 
Smt, Geeta Bajaj and others. Peti- 


tioners v, State of Rajasthan and others, 
Respendents. 


Civil Writ Petn. No. 1759 of 1980, D/- 
29-9-1981. 

(A) Rajasthan Cinemas , (Regulation) 
Act (30 of 1952). S. 5-A — Permission to 
construct cinema building — Section 
suffers from a serious hijatus — Absence 
of rules providing for form of applica- 
tion and particulars which are required 
to be given therein — Licensing autho- 
rity eannot apply provisions relating to 
licenses while considering application 
under $S., 5-A. (Rajasthan Cinema (Ré- 
culation) Rules (1953), R. 16). 

It is not open to a licensing authority 
in Rajasthan to apply the provisions of 
the Rajasthan Cinemas Regulation Act 
relating to licenses in respect of grant 
or refusal of permission to construct a 
cinema building in the State. 

(Para 23) 

In order to be able to issue a “no 
cbjection certificate” legally and validly 
in favour of a person desirous of erect- 
ing a cinema building. - the licensing 
authority must show that such person 
had applied for such a certificate accord- 
ing to law and that the law contains 
provisions for the grant of such certifi- 
cate. e a (Para 24) 
Section 5-A of the Act which makes 
special] provision for cinema buildings 
suffers from a serious hiatus. . While 
laying down that an application for per- 
mission to construct a cinema building 
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“shall be made to the licensing authority 
under the- Act in-accordance with the 
rules ‘made under this Act”, no such 
rules have been. made .so far providing 
for the form of the application and the 
particulars, which are required to be 
given therein, (Para 25) 

A person desirous of -xonstructing a 
cinema building is thus free to make an 
application for the purpose in any form 
he likes giving such particulars therein 
as he chooses io give: what is however. 
of erlcial importance’ in S. 5-A is that 
in order to decide the application one 
way or the other, the licensing authority 

must (i) hold an inquiry (ii) consult the 
local] authority concerned and (iii) com- 
ply with “any rules made in this behalf”. 
Moreover, he is also required to record 
reasons for his decision. 'The- “enquiry” 


envisaged by S. 5A (2) of the Act would - 


necessarily involve members. of the pub- 
lic, especially the residents of the. area 
in which the proposed site for the con- 
struction: of a cinema building may be 
situated, who might feel personally ag- 
grieved: in the event of the permission 
applied for being granted. The only 
reasonable way to’ hold such inquiry, 
even the bare minimal of enquiry as 
deemed fit by the licensing authority, 
would- require notifying the publie by 
‘displaying a: notice prominently at the 
proposed site and by publication in the 
“newspapers or otherwise that the ap- 
` plicant desires to put up a cinema build- 
ing at that site and that objections to 
the proposal may be filed with the 
licensing authority in thet behalf. This 
interpretation as to the minimum scope 
of enquiry is implicit ir the very re- 
quirement of holding of enquiry and 
in the further requirement that the 
licensing authority must record reasons 
for its decision either to grant. or refuse 
as grant: the permission <_epplied for. 
(Para 26) 
It is reasonable to hold that R. 16 is 
relevant even in the conlext of an ap- 
plication for ` permission to construct a 
cinema building, - more so because the 
rule making authority in Rajasthan has 
not so ‘far made any rules to give effect 
to the provisions of S. 
This rule also confirms the -correctness 
of the ‘interpretation of S: 5A (2) of -the 
Act to the effect. the enquiry contem- 
plated by that section wll not be fea- 
sible ‘without ‘inviting. -objections:: from 
the public. to the „proposal to construct ¢ a: 
1982 ‘Raj: JE T., G—45, 
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cinema building on a-particular site and .- 
deciding those: obi ections in the light-of ` 

R. 16 and other relevant provisions of 
the Rules. ae (Para -27) ` 


(B) Rajasthan Cinemas (Regulation) 
Act (30 of 1952), S. 5-A — Sanction to ` 
drawings and plans for constructing 
cìnema building —— Local authority . has 
no jurisdiction to accord such sanction 
— Jurisdiction vests in the licensing ~ 
authority. 


The local authority has no jurisdiction 
either to entertain an application from 
the party concerned for permission to 
construct a cinema building, or to accord 
such permission by itself. That being 
so, the sanction by the Urban Improve- 
ment Trust Jaipur of the applicant’s 
Plan for constructing a: cinema building 
on the proposed site is invalid and in- . 
operative, (Para 29) 
- The jurisdiction to grant such sanction 
under the Act solely vests in the licens- 
ing authority. The only role’ assigned 
to a local authority like the Urban Im- 
provement Trust in the matter of sanc- 
tion of a building plan for a cinema is 
that of a consultee on a reference made 
to it by the consultor, i. e.. the licensing 
authority, seeking its advice in the 
matter. - i (Para 29) 


- (©) Constitution of India, Art. 226 —- 
Writ petition challenging “no objection 
Certificate” and sanction of a building 
Plan for cinema — Locus standi of 
stranger to file application for certiorari 
and prohibition — Petitioners, residents 
of locality in which proposed cinema 
site was situate —- Petitioners, though 
not parties to proceedings before the au- 
thorities, held. were entitled, on their 
showing lack of jurisdiction in the au- 
thorities, to grant of writs, AYR 1966 
SC 828 Followed. (Para 33) 
Cases Referred : Chronological Paras 


(1980) Civil Appeal No. 1061 of- 1980, 
D/- 9-5-1980 (SC) Smt. Gyan Devi vV. 
State of Rajasthan -18 

1974 WLN (UC) 170 (Rai) e 3 

AIR 1666 SC 828 : (1966) 2 SCJ 270 33 
C. N. Sharma; M. K. Sharma and G. S. 

Singhvi, for Petitioners; G. C.-Kasliwal 

and Anant Kasliwal. . for Respondents; 


ORDER :— This is a. pétition under 
Art, 226 of the Constn. of. India ` ` for 
iSsue of- appropriate ‘writ, order or ` direc- 
tion, ta -the State of Rajasthan, i Gyan 


on 
4 - - 
a -A a ts .. + 
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Devi, Collector, Jaipur and the Improve- 
ment Trust Jaipur (respondents 1, 2, 3, 
and 4 respectively), to “prevent Gyan 
Devi from constructing a cinema build- 
ing. on her ‘plot of: :land,. measuring 
3012.18 square. yards,, situate - at. Moti 
Doongri Road, Jaipur. The exact relief 
claimed against each of the’ respondents 
will be mentioned a little later. in the 
context of the restatement of the plead- 
ings of the parties which may be given 
here as follows. 


2.. Gyan Devi purchased two’ adjoin- 
ing plots of land measuring 3012.13 
square yards in all situate at Moti Doon- 
gri Road Jaipur, in Nov. 1970. On Dec: 
8-1970, she made an application under 
S. 5A, Rajasthan Cinemas (Regulation) 
Act, No, XXX of 1952, hereinafter to be 
referred to as the Act, for the grant of 
a “no objection certificate’ for the con- 
struction of a cinema‘ on the aforemen- 
tioned land, The Collector, Jaipur (re- 
spondent 3), who also happens to be the 
District Magistrate of the area and as 


such, the authority empowered to grant 


‘licenses .under. the Act;.. and’ who will 
hereinafter be referred to -as: the licens- 
ing authority, passed an order, dated 
June 16, 1972, rejecting the said applica- 
tion and consequently refusing to grant 
the “no objection certificate”, 
for, The application , was rejected ` 

the - grounds that the site proposed i 
the construction of a cinema building 
is situate in a thickly populated. area 
close to a children’s school. a 


- 3. - Aggrieved by “the decision of the 
licensing authority, Gyan Devi appealed 
to the Commissioner for Home Affairs, 
Rajasthan. By his order dated Oct, 24, 
1972, the Commissioner , affirmed, the 
order. ‘of refusal made by the licensing 
authority and, dismissed Gyan Devi’s ap- 
peal. She challenged these orders by 
way of a writ petition- (Civil Writ Petn. 
No. 100 of 1973). By its: judgment, dated 
Feb. 23, 1974.* this Court’ (M. Li Joshi J.) 
allowed the writ petition, quashed 
the impugned orders, refusing to grant 
the no. objection certificate”, to’ Gyan 
Devi and remanded ` the case‘ to the 
licensing authority, directing him -to 
decide the matter afresh in the ‘light 
of R. 16 of the Rajasthan Cinemas ‘(Re- 


gulation) Rules, 1959, (hereinafter. to be. 


referred to as the Rules) and the . ob- 


‘servations made in that judgment, 
*Reported in 1974 WLN (UC) 170 (Rai) 
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4, The licensing - authority. reheard 
the matter and reiterated -his ‘refusal. | 
He passed a detailed order, dated May 
<0, 1975. The operative’. portion of this 


State ° 


-erder reads as-'under : 


The site’‘on which the-cinema is pro- 
posed to be constructed is ‘situate in a 
thickly. populated area,. There are edu- 
cational- institutions situate all around. 
this site. The -Master Plan prepared for 
this town of Jaipur does not permit any 
cinema being built there. There are 
three roads around this site: and if a 
cinema building is allowed to be con- 
structed there, it will create unmanage- 
ble traffic and law and order problems. 
The Chief Town Planner has also ob- 
jected to grant of the “no objection 
certificate” as applied’ for. In the cir- 
cumstances, I do not consider it proper 
to grant permission for the construction - 
cf a permanent building for a cinema 
cn this land, The application is liable 
to be and is hereby rejected. . 

'5. Aggrieved’ by this- order, 
Devi filed another writ petition . (S. B. 
Civil ‘Writ Petition’ No. 1652 of 1976) 
which was allowed by this Court (G. M. 
Lodha, J.) on July 18, 1978. The opera- 
tive . portion of the order passed by 
Lodha; J- reads -as under :— 

‘The: writ petition is therefore: necep 
ed. The impugned order, dated May’ 20: 
1976,-is quashed. The respondent. No. 2, 
Collector and District : Magistrate, Jaipur _ 
is directed to issue “no objection Certifi- 
cate” in the form prescribed in Form B 
attached to the Rajasthan Cinemas (Re- 
sulation) Rules after ensuring that con- 
ditions of ‘letter dated. -19-8-74 -subject 
to such modification ‘as: he may deem 
proper, are complied with by the peti- 
tioner. ‘who has shown his willingness 
to cemply the same in this court. In 
doing so, he- should further ensure that 
there is no. further inconvenience to pub- 
tic. of that locality as rights of society 
are ialways more -:valuable ‘than that of 
one individual “citizen. As the matter 
ñas been ‘enough delayed and.: eight 
years- have already passed, the . District 
Magistrate, Jaipur, should comply. with 
she directions of. this + Court ie a 
>eriod of eight weeks, ee 

6 The respondents ° in the writ peti- 
Hon (i.e the State of Rajasthan and the 
Sollector, Jaipur) filed ‘a: ‘special. “appeal 
from the aforementioned order of Lodha, 
a A Division ‘Bench of this Court, ‘by 
tts ` Fudgment... dated. Sept. x3 1979, 
affirmed the order `of? "Lodha: J to the 
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extent he had quashed the order of the 
licensing authority, dated, May -20, 1976. 
The Division Bench allowed the appeal 
in part inasmuch as it set aside the ‘direc- 
tions issued by Lodha J. to the licensing 
authority, Instead, the Division Bench 
directed the licensing authority to decide 
the application of Gyan Devi for. a “no 
obj ection certificate’ obj ectively by 
giving detailed reasons for grant or re- 
fusa] of such application “after taking 
all relevant facts and circumstances into 
consideration as required under œR. 16 
of the Rules and S. 5A af the Act”, 


7. Aggrieved by the order of the 
Division Bench, Gyan Devi made an ap- 
plication under Art, 136 of the Constn. 
of India to the Supreme Court for spe- 
cial leave tọ, appeal from the judgment 
of the Division Bench. After notice to 
the State of Rajasthan end .the Collec- 
tor, Jaipur, the Supreme Court disposed 
of the matter by a short -udgment dated, 
May 9. 1980, which reads.as. under : 

Special leave to appeal granted, 

Heard learned counsel: for the ap- 
pellant as well as the - respondents. 
Having regard to the facts‘and circum- 
stances of the case which have been 
placed before us, particularly in view 
of the facts stated in tke affidavit of 
Shri K. K. Sabikhi, Addl, District Magis- 
4rate Jaipur City which was filed by the 
respondents as directed by this Court 
On previous occasion, we are satisfied 
that the order passed by Justice Lodha, 
dated, 18th July, 1978 was ` perfectly 
justified. From the materials placed on 
record, it is difficult tc say that any 
valid objection could be sustained to the 
grant of “no objection certificate’ under 
R. 16. No other circumstances were 
shown by reason of which the “no ob- 
jection certificate’ could be withheld. 
The impugned order of the Division 
Bench is therefore set aside and that of 
Justice Lodha is restored. The “no 
be issued 
within two weeks from today. There 
will be no order as to ccsts. 


8. Now, a few words as to what the 
petitioners in the writ petition in hand 
have to say about their standing in the 
matter. Geeta Bajaj, petitioner 1, 
claims to be Secretary of Balmandir, 
Moti Doongri. Govind Marg, Jaipur. 
Vidya Ratan Bhatnagar, petitioner 2, is 


‘a retired Chief Engineer, P.W.D. (B&R), 


Rajasthan Government, now residing at 
Govind Marg, Jaipur, Laxman Dass, 
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petitioner. 3; claims to- be Honorary Sec- 
retary of Dadu: Maha Vidyalaya, Moti 
Doongri Road, Jaipur. Dharam Sindh, 
petitioner 4, is a Serving Deputy Secre- 
tary of’ the Rajasthan Government, re- 
‘siding at Govind Marg. Jaipur, Shanti 
Chand Misra, petitioner 5, is the Head 
Master of Anandilal Poddar School for 
Deaf and Dumb, Jaipur, Parmanand, 


petitioner 6 is Honorary Secretary of 


-~ 


‘appeared before 


R. H. L T. Centre, Moti Doongri Road, 
Jaipur. All the six petitioners were 
allowed by the Division Bench of this 
Court to intervene on questions of law 
arising for decision by the Division 
Bench in the special’ appeal] mentioned 
dbove. After the judgment of the Sup- 
reme Court, reproduced’ above, they 
moved an application, dated - Oct, 7, 
1980. before the Supreme Court for a 
re-hearing of the appeal decided by the 
Supreme Court on May 9, 1980, on the 
allegations that they are all residing 
within a radius:of one furlong from the 
site where Gyan Devi proposes to con- 
struct a cinema building and that in 
opposing the construction of the cinema 
building they are representing, besides 
their own interest, the public interest as 
well. They complained: that Gyan Devi 
had not impleaded them as parties to 
the special leave petition before the Sup- 
reme Court and that they had not been 
aware of the institution or pendency of 
the special leave petition before the 
Supreme Court. They pleaded that for 
all practical purposes they had becoms, 
as interyveners, parties to the litigation 
and that Gyan Devi ought to have im- 
pleaded them as parties to the special 
leave petition, Counsel for Gyan Devi 
the Supreme Court 
when -the petitioner’s application for a 
rehearing of the appeal came up for ad- 
mission, By its order dated, Oct. 21, - 
1980. the Supreme Court rejected the 
petitioners’ request for a rehearing in 
these words :— 


Heard Dr. Singhvi for the. applicants 
in CMP No, 12392 of 1980. We are clear 
in our mind that the order passed by . 
the court on 9-5-1980 in Civil appeal 
No. 1051 of 1980 does not bind the ap- 
plicants. It would be open to the ap- 
plicants to take such steps or adopt such 
remedies as may be available to them 
and obtain appropriate orders from ap- 
propriate authorities, Since the appli- 
cants are not parties to the matter 
either in the High Court (except as in- 
terveners on points of law) or to the 
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aforesaid appeal in this Court, it is dif- 
ficult to entertain the application made 
before us. . The application is therefore 
rejected, 

.We are expressing no opinion on the 
materials produced in support of the 
application, 

9. This order of the Supreme Court 
paved the way for the institution of the 
present writ petition by the six peti- 
tioners described above. They pleaded 
that it was on the basis of the objec- 
tions filed by them that the licensing 
authority had refused to issue the “no 
obiection certificate’ applied for by 
Gyan Devi. They averred that they are 
“seriously affected and aggrieved in the 
matter of grant of “no objection certifi- 
cate/license” to Gyan Devi under the 
Act and the Rules and as such entitled 
to oppose such grant. Their main ob- 
jections to the grant of “no objection 
certificate’ to Gyan Devi may be sum- 
marised as follows :— 

(i) The site where the cinema build- 
ing is proposed to be constructed is 
situate in a thickly populated area. 

(ii) A number of educational institu- 
tions are situate within:a radius of 200 
meters from this siie, 

(iii) A women’s hostel attached to 
Balmandir is situate close to this site. 

- (iv) Anandila] Poddar Institute for 
Deaf and Dumb, and a training school 
and hostel for physically handicapped is 
also situate within a radius of 200 
meters of this site. 

(v) Government Jaykaylon Hospital 
for mother and child is situate within a 
readius of 200 meters of this site. 

(vi) Shiv temple, Vaishnay temple of 
Gordhanji, a mosque and a mazaar. are 
also situate within a furlong of this 
site, 

The petitioners pleaded that the no 
objection Certificate as applied for by 
Gyan Devi. cannot be granted consistent 
with the requirements of S. 5-A of the 
Actand the Rules, especially R. 16. They 
also referred in this connection to the 
provisions of the Rajasthan Urban Im- 
provement Act, 1959. and the Master 


Plan for Jaipur approved and published: 


according to Sec. 7 of the said Act, and 
R. 4 of the relevant rules framed un- 
der the said Act. According to them the 
Site in question is situtate in a residen- 
tial area earmarked as such in the Mas- 
ter Plan and therefore no cinema buil- 
ding can be allowed to come up in this 
area. i ee eae 
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10. It is on the basis of these aver- 
ments that the petitioner prayed for an 
appropriate writ, order or direction res- 
training the State of Rajasthan and the 
licensing authority from issuing any 
“no objection certificate’ license or per- 
mission under R. 16 of the Rules in fav- 
Our Of Gyan Devi, and the Urban Im- 
provement Trust Jaipur from sanction- 
ing any plan or scheme for the con- 
struction of a cinema building on the 
Site in question, They also prayed for a 
prohibitory order restraining Gyan Devi 
from erecting any cinema building on 
that site. 


Il. Gyan Devi. respondent 2. con- 
tested this petition and filed a lengthy 
reply to it, The State of Rajasthan, 
Collector Jaipur and Urban Improve- 
ment Trust Jaipur (respondents 1, 3 
and 4 respectively) entered appearance 
through their counsel, but did not file 
any written reply in answer to this 
petition. They do not seem to be con- 
testing this petition, Gyan Devi denied 
that the site in question is situate in a 
thickly populated area. She admitted 
that the Master Plan for Jaipur does 
not make any provision for a cinema 
building in this locality. She however 
pleaded that the Master Plan does not 
Make any provision for any cinema 
building as such in any of the localities 
indicated in the Master Plan, and that 
after the approval of the 
Master Plan and its publication in the 
Gazette. one cinema known as ‘Ankur’ 
has already been constructed at the 
Agra Road and four other cinemas are 
under construction in other areas of the 
town, She admitted that her applica- 
tion for a “no objection certificate’ un- 
der Sec. 5-A had been rejected by the 
licensing authority on June 16, 1972, 
and that her appeal from that order had 
been rejected by the appellate 
authority cn October, 24, 1972, 
She admitted that she had $l- 
ed a writ petition in this court and ob- 
tained an order from it quashing the 
aforesaid orders, dated, June 16, 1972, 


„and Oct. 24, 1972. She further admitted 


that even after the remand of the case 
by this Court to the licensing authority 
for a fresh decision the licensing auth- 
ority refused to grant the ‘no objec- 
tion certificate’ to her. She also admit- 
ted-that some of the present petitioners 
had appeared. before the licensing auth- 
ority. and filed objections. to her appli- 
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cation for a ‘no objecticn certificate,” 
but added in this context that they had 
no locus standi in the matter and ‘that 
therefore she was justified in not im- 
pleading them as parties to her writ 
petition mentioned above, She of -course 
admitted that she had obtained an order 
from this Court (G. M. Lodha .J) on 
July 18, 1978. directing the licensing 
authority to issue “no objection ‘certifi- 
cate’ to her in Form B annexed to the 
Rules and that the said crder was res- 
tored and affirmed by the Supreme 
Court who set aside the order 
of the Division Bench to the contrary. 
She also admitted that by its order 
dated Oct. 21, 1980, the Supreme Court 
had observed that the ‘vetitioners are 
not bound by its order restoring and 
affirming the order of Lodha J, and 
that it would be open to the petitioners 
to take such steps or adopt such reme- 
dies as may be available to them and 
obtain appropriate orders from appro- 
priate authorities. ; i 


12. Gyan Devi furthe> pleaded that 
the licensing authority had already 
granted her on May 23, 1980, “no ob- 
jection certificate” in compliance with 
the order of the Supreme Court and 
that on her representation to the licens- 
ing authority some of the conditions 
prescribed in the “no objection certifi- 
cate” had been modified by the licens- 
ing authority vide its orcer dated Dec. 
16, 1980. She denied that there js any 
educational institution, hospital, womens’ 
hostel, temple or mosque within a 
radius of 200 meters of th2 site in ques- 
tion, She denied that the matter of 
grant of “no objection -ertificate” by 
the licensing authority under Sec. 5-A 
of the Act is governed by the provi- 
sions of the Rajasthan Urban Improve- 
ment Trust Act, 1959 or the Master Plan 
for Jaipur prepared under the said Act. 
She referred in this connection to the 
provisions of Sec, 5-A of the Act and 
pleaded that the matter of permission 
to construct a cinema building is gover- 
ned by Sec. 5-A of the Act and the 
Rules framed under the Act to the ex- 
clusion of all local Jaws including the 
Rajasthan Urban Improvement Act, 
1959. l 

13. The contesting respondent Gyan 
Devi further pleaded that after obtain- 
ing the “no objection certificate’ from 
the licensing authority on May 23, 1980, 
she submitted a building plan for the 
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construction of the cinema to the Urban 
Improvement Trust Jaipur, and that she 
did`so in compliance with the directions 
of the ticensing authority in that behalf. 
According to her, the said improvement 
Trust has already approved her building 
Plan and communicated its approval 
to her vide letter, dated Feb, 5. 1981. 

14. The respondent : asserted jn the 
end of her reply that since she had al- 
ready obtained the ‘no objection cer- 
tificate” from the licensing authority. 
On May 23, 1980, and that since the 
Urban Improvement Trust Jaipur had 
Sanctioned her building plans on Feb. 5, 
1981. the petitioners are not entitled to 
the prohibitory relief as prayed and 
that the writ petition is liable to be dis- 
missed, 

15. The petitioners filed a rejoinder 
assailing the respondent’s assertion that 
she has complied with all the require- 
ments of R. 16 of the Rules for the 
grant cf a license in her favour, They 
pleaded that R. 16 which deals with 
licensing of a building for cinematograph 
exhibitions postulates the existence of a 
building to attract its application and 
that since the respondent had admitted- 
ly not constructed any building when 
she made her application for a ‘no ob- 
jection certificate’ under See, 5-A, there 
was no question of her having already 
complied with the provisions of R. 16. 
All that the respondent could have ap- 
plied for at this stage was for a “no ob- 
jection certificate’ for locating a per- 
manent cinema in the land belonging to 
her and not for permission to construct 
a cinema building straightway with- 
out approval of the site for such con- 
struction, The petitioners also averred 
that at the time of the institution of 
this writ petition by them they were 
not aware of the grant of “no objection 
certificate’ dated May 23, 1980. by the 
licensing authority and its subsequent 
modifications, dated. Dec. 16, 1980, by 
the said authority. They also pleaded 
that they did not have any knowledge 
about the sanction of the building plans 
of the respondent accorded by the Urban 
Improvement Trust Jaipur on Feb. 5, 
1981. They, therefore, prayed by way 
of additional relief ‘that the ‘no objec- 
tion certificate’ granted on May 23, 
1980. aS modified on Dee 16, 1980. as 
well as the sanction of the building 
plan of the Cinema as accorded by the 
Improvement Trust on Féb, 5, 1981, may 
be quashed. ae mes 
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16. The controversy requiring adju- 
dication in this writ petition therefore 
is whether the “no objection certificate” 
granted by the licensing authority m 
favour of Gyan Devi on May 23, 1980, 
and the sanction of her building plan 
for a permanent cinema accorded by 
the Urban Improvement Trust Jaipur 
on Feb. 5. 1981, pass the test of legal 
validity on the touchstone of the Act 
and the Rules, It may -be mentioned 
here that the impugned “no objection 
certificate” as well as the sanction had 


either not come into being or were not ` 


in the knowledge of the petitioners at 
the time of the institution of the writ 
petition and therefore could not be and 
were not challenged in the writ petition 
itself, As already mentioned in an ear- 
lier part of this judgment the applica- 
tion, as Originally filed, was for a writ 
of prohibition, restraining the licensing 
authority from issuing any “no objection 
certificate,” license or permissions un- 
der R. 16 of the Rules. and for such 
writ against the Urban Improvement 
Trust Jaipur restraining it from sanc- 
tioning any plan or scheme for the con- 
struction of a cinema building on the 
site in question belonging to Gyan Devi. 
Since the grounds on which the origi- 
nal relief was prayed remain’ unchanged 
and unamended, and since the peti- 
tioners have: sought the amended relief 
in the rejoinder, having regard to the 
disclosures made by Gyan Devi in her 
return filed in answer to the writ peti- 
tion that she had already obtained the 
tno objection certificate’ and sanction 
for the construction of a permanent 
building for a cinema, it is but proper 
that this court should deal with the 
legality and validity of the “no objec- 
tion certificate” issued on May 23, 1980. 
and the sanction accorded on Fab. 5, 
1981. This course is intended to avoid 
multiplicity of proceedings and thus try 
to cut-short this litigation which has 
been hanging fire in one form or the 
Other since Dec, 8, 1970 when Gyan 
Devi made an application under R. 4 of 
the Rules. 


17. In order to be able to adjudge 
the validity of the “no objection certifi- 
cate” granted by the licensing auth- 
ority, it may be helpful to know what 
Gyan Devi had really asked for in her 
application, . dated, Dec. 8, 1970, This 
was on.the face of it, an application un- 
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der R. 4. The title of.the application 
mentions in so many words that it was 
an application in Form A annexed to 
the Rules and prescribed in accordance 
with R. 4. This is how the title of the 
application reads :— 

Form (A) 

Application 

(See rule 4, Part IJ) 
A reference to R. 4 would show that it 
bears the marginal heading of “appli- 
cation for license” and lays down that 
an “application for the grant or renewal 
of a license shall be in writing and 
shall be signed by the applicant.” So 
the application in question was in fact 
an application for the grant of a license 
under R. 4 and not for a “no objection 
certificate” under R. 16, or. for that mat- 
ter, under any other rule, It will be 
presently shown with reference to the 
Act-and the Rules that there is no pro- 
vision made anywhere either in the Act 
or the Rules for making an application 
for a “no objection certificate’ or for 
the grant of such a certificate, 


‘18, What the licensing authority 
eventually did on May 23, 1980. on the 
basis of the application, dated Dec, 8, 
1970. was te issue, not a license for 
which Gyan Devi had applied but a 
‘no objection certificate’ which to say 
the least is a highly confusing document. 
Let us have a look at this document 
here, Its first zwo paragraphs read as 
under :— 

No Objection Certificate 
(U/s 5A of Rajasthan Cinemas 
(Regulation) Act 1952) 

: In exercise of the powers conferred 
upon me by Sec. 5A (2) of the Rajas- 
than Cinemas (Regulation) Act, 1952 I, 
N. K. Verme, District Magistrate of Dis- 


trict Jaipur do hereby grant this certifi- 


cate in pursuance of the directions con- 
tained in the judgment dated 9-5-1980 
of Hon’ble Supreme Court in Civil Ap- 
peal No. 1061/1980 Smt. Gyan Devi v. 
State of Rajasthan, that there is no ob- 
jection to Smt. Gyan Devi Anaj Mandi, 
Johri Bazar, Jaipur for locating a per- 
manent Cinema on the land measuring 
3012.13 Sq. Yds. belonging to Smt. Gyan 
Devi, Anaj Mandi, Johari Bazar, Jaipur. 
This site where the Cinema is to be 
located is specified as below :— 


North: Govind Marg : 

East: Bal Mandir School 
South: Land of Naibit ka Bagh 
West - Moti Doongri Road 


ay 
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This: ‘no objection certificate” --was` issu” 


ed subject to 17 conditions including 
the conditions as to surrerdering a` por- 
tion Of the area of 
widening of Moti Doongrj Road, -certain 
specified setbacks on al four sides 
specified:' parking facilities and the like. 
Two of the conditions (Ncs. 15 and 16) 
which deserve specia] notice may be re- 
produced here :— 

15. ‘Bye-laws and rules in force laid 
down by the Government of Local auth- 
orities will be followed. 

16. The drawing of construction will 
be got approved - ‘by the authorities con- 
cerned, 

It will be seen that this document is a 
mixed Jot which purports to have been 
issued under Sec. -5-A (2) of the Act 
and the directions contained in the judg- 
ment, dated May 9, 1980, of the Sup- 


reme Court, Obviously, it was issued in 


response to the. request cf Gyan. Devi 
contained in her “application for license” 
made in the form (Form A) prescribed 
according to R. 4 and annexed to the 
Rules, AS already stated above, this 
was an application for a license and not 
for a ‘no objection certificate.” If it 
was intended to issue a license on the 
basis: of this application: 
been issued, but only in zae. form pre- 
scribed under R. 3, i e. Form-C annex- 
ed to the rules. No such license was 
issued by the licensing authority. In- 
stead, he issued .what he ‘lescribes as a 
“no Objection certificate’ under S., 5-A 
(2) of the Act and the cirections con- 
tained in the judgment of the Supreme 
Court: The form in whick the “no ob- 
jection certificate’ has been issued by 
the licensing authority is based on 
Form-B annexed to the Rules which 
reads t, 

Form B No Objection . Certificate 

(rule 4 in Part If) 

In exercise of the’ powers con- 
ferred by Sec. 5-A (2) of the Rajasthan 
Cinemas (Regulation) Act, 1952, I...... 
Collector of............ do hereby grant this 
certificate that there is no objection to 
Shri .......0006... SON Of ......... resident 
of village Tehsil ....; Dist... . 
E RT locating a permanent/tanring 
cinema in the land belonging to. Shri.. 
at village ......... Tehsil ...... District ... 

The ‘site where the cirema-is to he 
lorated- is specified below :— 

-(Please give here the deseviotion ‘of 
the site as in Form A). This “No objec- 
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tion” certificate is valid fer a period of. 
two -years:in the case -of permanent 
Cinema, and. six- months in the case of 
touring cinemas from the date., hereof 
and if within this period the proposed 
cinema is not put up, a fresh ‘No ob- 


jection” coca should be applied 
for, 
Given under my hand this ......... day 
OF acts zeas 19 
Collector or 


Licensing Authority 

19. It will. thus be seen that the “no 
objection certificate” issued by the licens- 
ing authority is substantially is Form B 
annexed to the Rules. Jt purports to 
have been issued under 'S. 5A.(2) of the 
Act. to signify the opinion of the licens- 
ing authority that he would have no ob- 
jection to Gyan Devi “locating a per- 
manent cinema” on the site boundaries 
where of are given in its paragraph 2. 
As already explained above, this docu- 
ment cannot, by any stretch. of construc- 
tion, be construed as a: license. granted 
in accordance with -the provisions of 
Rr.-3 and 4 of the Rules. Nor does this 
itself to being. treated 
as grant of permission .to. Gyan Devi un- 
der Sec. 5-A. (2) of the Act ‘to construct 
a permanent. building for a cinema. 
Notwithstanding the mention of Sec. 5A 
(2) of the Act in the title and in the 
Opening sentence of this “no objection 


. certificate,” this document does not con- 


cern itself with either the grant or 
refusal of: permission to construct a 
building for. a cinema within the pur- 
view of Sec. 5-A (2). It merely certifies 
that the licensing authority has no ob- 
jection to the applicant, Gyan Devi, 
“locating a permanent cinema” on the 
Site in question, Gyan Devi had.. indeed. 
not even applied to the licensing auth- 
ority for a. permission to construct a 
permanent building for a-cinema. All, 
that she had applied for .was for a 
license in accordance with the provisions 
of R. 4-of the Rules. She. submitted with 
her. application a “site plan” and not a 
‘building plan.’ She asked for a jHcense 
under R. 4,in respect of the proposed 
site which was described. in- her appli- 
cation and the . accompanying site plan 
with reference to its boundaries and 
other sites and buildings within a speci- 
fied distance from it. As: for permission 
to construct a permanent: ‘building for a 
cinema, the licensing authority made it 
implicitly clear in condition 16 of the "no 
objection certificate” that it would have 
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nothing to do with such permission. The 
, licensing authority laid it down as a 
condition (i. 
drawings of construction will be got ap- 
proved by the authorities concerned,” 
meaning thereby that applicant Gyan 
Devi wil] have to approach an authority 
other than the licensing authority for 
obtaining sanction of her building plan 
for a cinema. It was in compliance of 
this condition that Gyan Devi actually 
` submitted a “building plan“ for the con- 
struction of a cinema house for appro- 
= val and sanction by the Urban Improve- 
ment Trust Jaipur, which she seems to 
have thought was the “authority con- 
cerned” adverted to in condition 16 of 
the “no objection certificate’ mentioned 
above, She has placed on the record a 
letter, dated, Feb. 5, 1981, from the said 
Trust to her address, communicating to 
her the approval of the Trust of her 
drawings plan for the construction of a 
permanent building for a cinema on this 
site, Thus, the licensing authority as well 
as Gyan Devi proceeded on the assump- 
tion that grant or refusal of permission 
to construct a permanent building for a 
cinema is a subject beyond the compe- 
tency and jurisdiction of the licensing 
authority, 


20. After having considered and as- 
certained above the real nature ‘and 
scope of Gyan Devi’s application, dated. 
Dec. 8, 1970, and of the “no objection 
certificate’ granted to her on May 23, 
1980. on the basis of the said applica- 
tion, we may now proceed to examine 
the legal validity of the “no objection 
certificate.” A careful’ study of the Act 
“and the Rules’ would show that the 
grant of license urider the Act and the 
Rules is one thing, and grant of per- 
mission to construct a cinema thereun- 
der is entirely a different thing. The 
Act and the Rules deal with these two 
different subjects differently. To take 
up the grant of a license first Sec. 3 of 
"the Act lays down that no: person shall 
‘five exhibition by means of a cinemato- 
-“graph ‘elsewhere than in a “place” 
“Hidenised | under the Act, or: otherwise 
“than in compliance with any conditions 
and restrictions imposed by such license. 
‘Sec. 2 (b) defines “place” to include “a 


=: housė, building; tent and any descrip- 
< 7i fion’ of transport whether ‘by land, water 


or air.” Part Hof the Rules (i. e. Rr. 3 


-tò 15)- ‘prescribe the procedure for grant. 
‘th R. 3, a” 


‘of a Geese, As explaïñed:” 


Geeta Bajaj v.’ State 


e, condition 16) that “the. 


‘lJeading 
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` shall “apply eto the 
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license may either be annual or tem- 
porary. R. 3 further lays down that an 
annual license may be granted only in 
respect of a permanent building, while 
a temporary license may be granted in 
respect of a temporary building or in 
respect: of any “place” which of course 
includes a’ permanent building as well. 
R. 4 provides for the making of anap- 
plication for a license, Such application 
is required to be made in the prescribed 
form (i. e., Form A  Annexed to the 
Rules) on a paper bearing a court fee 
stamp of rupee one and the signatures 
of the applicant, If the application is 
for renewal of a license and the license 
is not renewed before the date of ex- 
piry of the license, the licensing auth- 
ority may, under R. 8, issue a tempo- 
rary permit which, as the said rule fur- 
ther provides, shall be deemed to be the 
license under the Act. An annual 


license, a temporary license and even 
a temporary permit under R. 8 which 
is deemed to be a license are al) requir- 
ed to be issued, as per R. 3, in the. pre- 
scribed form (Form C annexed to the 
Rules), It may be mentioned here that 
the title of Form Œ as given by the 
rule making authority is somewhat mis- 
inasmuch as it inadvertently 
mentions “Rule -4 in Part If” instead of 
“Rule 3 in Part II” as the rule under 
which the form is prescribed. The rule 
making authority - may -look into the 
matter for necessary correction of the 
title of Form C as annexed to the Rules. 


21. We may now pass on to the sub- 
ject of grant of permission to construct 
a cinema building as provided for by 
the Act and the Rules, Sec. 5-A of the 
Act, which was inserted by Sec. 3 of 
the Rajasthan Act No. 21 of 1955 makes 
special provision for cinema buildings 
and permission to construct such a build- 
ing, For ready reference, this section 
may be reproduced here :— 

5-A. Special] provision 
building :— 

(1) Nothing contained in any local law 
in regard to—. 


for cinema 


permission for :the 
construction and reconstruction of a 
building, or l j mn 

(b) the grant of license for the- use 


of any place or building for any purpose 


. for which such license ° is required, or 


(c) the grant of permission to instal 
any machinery in any,~place or building, 
‘construction ‘or. re- 


y 
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--eonstruction of or the use of, or the in- 
-stallation of any machirery in any place 


the purpose of 


_cation for such 


-It also. excludes, 
tion of the local 


- provement trusts - 


` HtRat See, 5A. 
‘iof the local authorities to grant or: re-.- 
:^ |fuse to. grant . 
- ‘struction of::a cinema building. .and that::. 
` “ijsuch. -jurisdietion has- . been - vested. ex- 


or. building to be used exclusively for 
cinematograph ‘exhibi- 
tions: and-in every such case an appli- 


rules. made under this Act, | 
(2) Subject to the contro] of the State 


` Government and to anv rules made in 


this behalf, the licensing authority - after 


` such enquiry as it deems fit and consult- 
‘ing the local authority concerned may, 
for reasons to be recorded, either grant- 
‘Or refuse to grant the license or per- 


mission applied for. 
This section expressly provides, 
alia, that an application for the cons- 


‘truction of a cinema building shall be 


made to and decided by the licensing 
authority, under the Act and the Rules. 


authorities like pan- 
Municipalities and Urban im- 
under the relevant 
local laws (e. g.. the Rajasthan Pancha- 
yat Act, the Rajasthan Municipalities 


chayats, 


-Act and. the Rajasthan Urban Improve- 
- ment Trust Act) in the matter of grant 


or-refusal to grant permission for the 
construction of a cinema, building. Al- 
though this interpretation of Sec. 5-A 
is quite obvious on the face of-it, we 
may still refer to the “statement of ob- 
jects and. reasons,” which necessitated 
the insertion of this section in 1955, to 
remove the possibility of doubt. if any, 
about the interpretation, as given above. 


f Explaining the proposed amendment of. 
„the Act inserting Sec 5A therein the 
_ dřaftsmen of the amendment introduced 


the amending bill with the “statement 
of objècts and reasons” which is as un- 


, der :— 


The ‘amendment proposed, .....:. ; pur- 
ports to exclude the jurisdiction of the 


“local authorities in respect of buildings 


exhibitions. : 
Such jurisdiction is intended to þe ves- 


constructed for cinema 


ted solely in the licensing authority who 


7 will consult the local authority concern- 


ed before’ passing any final orders in 
exercise of the jurisdiction so vested. 
Tt’ may therefore be ` safely concluded, 
excludes the- jurisdiction 


permission -fop the con- 
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license or permission. - 
. shall be made to the licensing authority 
-under this Act in accordance with: the 


inter ° 


in terms the jurisdic--- 


. More conspicuous 


. to construct a 
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clusively in the licensing authority who 
is, of course, required to consult the 
local authorities before passing any final 
orders in the exercise of his jurisdic- 
tion. 

22. One of the requirements of Sec- 
tion 5A in respect of the construction 
of a cinema building is that the person 
desirous of constructing such a build- 
ing must make an application to the 
licensing authority for the grant. of per- 
mission -to construct such building and 
the application must be made “in ac- 
cordence with the rules made under 
this Act.” Even while dealing with the 
application, the licensing authority must. 
among other things; comply with the 
rules and -make its decision in accord- 
ance with them. It is a matter of regret 


that the rule making authority does not 


seem to have . so far taken 
any notice of and complied with 
S. 5A of the Act in so far as it postu- 
lates the framing of rules jn respect of 
the making of an application for per- 
mission to construct a cinema building 
and in respect of procedure to decide 
Such an application, A perusal of the 
Rules would show that no rule has so 
far been made and no form prescribed 
in respect of either the making of - an 
application for permissicn to construct a 
cinema building or of the grant of such 
permission, This omission becomes ‘even 
when one realises 
that express provision is made in the 
Rules (see Rr. 3 and F of and Form A 
and Form C: annexed to the Rules).- in 
respect of the making of an application 
for a license and its grant. This is a 
very serious omission indeed. . having 
far-reaching consequences for all con- 


cerned, This litigation which has been 


going on jn one form or the other for 
the last 11 years is mainly due to the 
fact that-the rule making authority has 
not so far attended to the urgent need 
to frame rules as postulated by S. 5A 
of the Act, 

- 23.. One would be naturally curious 
to know ‘as to what are the analogous 
provisions in the various enactments. and 


‘ rules made’ by the different States in our - 


Unionin respect of grant of permission 
cinema building, A 
perusal of such. enactments and rules 
‘pertaining to the States of Andhra Pra- 
desh ‘Assam, Bihar, Gujarat, Haryana, 
Kerala Karnataka, : Maharashtra, Madhya 
Pradesh,. .Orissa,: . Punjab, - Tami] Nadu, 
Uttar Pradesh and West Bengal, would 
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„Andhra Pradesh, Kerala, * Karnataka, 
‘and Tamil Nadu ‘have enacted ‘provisions 
‘Similar to the provisions’ 
the Act, 
_ Assam, Bihar, Gujarat. Haryana,- Maha- 
rashtra, - 
‘jab, Uttar Pradesh and West Bengal 
_héve not enacted any provision similar 
to S.-5-A of the Act, with the‘ result 
that the jurisdiction of the: local autho- 
rities like municipalities etc: -in- these 
‘ten States under their respective local 
laws in respect of grant or refusa; to 
‘grant permission for the construction of 
a building for a- cinema is ‘still’ intact. 
As for the States of Andhra Pradesh, 
Kerala, Karnataka and Tamil Nadu 
which have enacted provisions similar 
to S. 5A of the Act, and thus removed 
the subject of construction of cinema 
buildings from the jurisdiction of their 
respective local’ authorities and instead: 
vested it solely in their respective licens- 
ing authorities, it- will bẹ seen from 
the enactments and rules-of each of 
these four States that they have made, 
uhlike the State of Rajasthan, elaborate 
provisions in their respective enactments 
and rules in ‘respect of the’making of 
applications- for the grant Of permission 
‘tg construct ‘cinema’ buildings. and also 
‘in respect of the procedure’ for dealing 
with such = applications and as to the 
form in which such permission is to be 
granted. The relevant Acts passed by 
the’ respective legislatures of these four 
States contain appropriate. provisions 
laying down that while dealing with an 
‘application for permission to construct 
-a cinema building; the licensing: autho- 
‘rity shall apply, as far as may be,- the 


relevant provisions of the Act rélating . 


to’ grant of licenses, The rules framed 
by these four States contain’ elaborate 
provisions in’ respect of:the -particulars 
required to be given in an- application 
for pérmission - to construct a cinema 
building and prescribe detailed’ proce- 
dure for dealing with such an ~ applica- 
tion. It is significant to», note in ‘this 
context that the Act (i. e.'the Rajasthan 
Cinemas Regulations:. Act, 1952) and- the 
rules do not contain’ any such provision 
with -the result that it is not open to 
a licensing authority in. Rajasthan to 
apply the “provisions of the Act: relating 
to licenses in: respect. of grant. or refu- 
Sal of permission: to construct a cinema 
building in “this. State: The Rules. them- 


selves do not even indirectly refer to 
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‘reveal that only four of them, ‘namely, 


of S. 5-A of 


Rules do not: prescribe any 
The other ten States namely, , 


` Madhya Pradesh, “Orissa, Pun- ` 


State A. LR. 
the subject of permission to construct a 
cinema building, Unlike the rules in the 
other four States in this category. the 
form for 
making -an application for permission: to 
construct a cinema building. If a per- 
son chooses’ to make an application for- 
permission to construct - ‘a cinema build- 


` ing, vacuum in’ the Act and the Rules 


regarding the form of application not- 
withstanding, the licensing authority 
will find himself at.sea as. he would not 
know how to proceed about it. 


24. This brings me to the question of 
“no objection certificate’. I have scan- 
ned the’ Act and the Rules and find that, 
except for Form B annexed to the Rules, 
there is no reference to “no objection 
certificate’, directly or indirectly, any- 
where in the Act or the Rules. Form B 
as annexed to the Rules, purports to 
derive its sanction, as its title -would 
show, from R. 4 in part If of the Rules. 
As already explained, R. 4 deals with. 
grant of a license and not: with a “no 
objection certificate’. The question of 
grant-of a license in respect of a perma- 
nent’ building can arise only after the 
building has already’ Gome up in accor- 
dance . with the requirements. of law 
béaring on the construction of a cinema 
building.: Of course, the: question of 
grant -of a “no objection certificate” is 
relevant in the context of a proposal] to 
erect a permanent building for a cinema. 
m= “order, however, to be able to issue 

‘no objection certificate” legally’ and 
validly in favour of a person desirous 
of erecting a cinema building, the licens- 
ing authority must show that ‘such per- 
son had applied for such a certificate 
according to law and: that the law con- 
tains provisions for the grant of such 
certificate. As already explained Gyan 
Devi did not make any application for 
a ‘no objection certificate’. The only 
application made by her was for a li- 
cense in respect -ofta permanent build- 
ing’ in accordance with the provisions of 
R.. 4 which only deals with “application 
for license” and nothing else) The Act 
and the Rules do not-contain any pro- 
vision ‘2nabling' the licensing authority 
fo issue a “no objéction certificate”; 
S. 5A (2) of the Act which has been. 
mentioned by the licensing authority im 
the title of- the “no objection certifi- ` 
cate” - issued by it. ‘and'’again in the- 
opening sentence of its text, does not 
deal with this subject at al: Aly that 
S: 5A {27 lays © down is this and ‘this 


“ 
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only that the licensing authority 
may, after holding such enquiry as 


it deems fit, and consulting the local 
authority concerned, for reasons ‘to be 
recorded, either grant or refuse to grant 
permission for the construction of a 


cinema building. Now. as a step in’ the- 


direction of eventual grent of permission 
for the construction of a cinema build- 
ing, the rule-making authority may make 
a rule prescribing the obtaining of a 
tno objection certificate’ as a condition 
precedent for such a grant, For exam- 
ple, the States of Assara, Maharashtra, 
Gujarat, Karnataka, Madhya Pradesh 
and Tami] Nadu which perhaps are the 
only States in the Unicn to have pre- 
scribed, in’ their respeczive rules, forms 
of “no objection certificate’ similar to 


the form given in Form B of the Rules, 


have all done so in pursuance of the 
specific: requirements in that behalf, as 
laid down in their rules. The respective 
rules framed by these States « require 
that a person desirous of constructing a 
cinema building must first make an ap- 
plication for and obtain a “no objection 
certificate’ from the authority concern- 
ed as specified in the respective rules. 
After obtaining the “nc objection certi- 
ficate” in respect of a Site the person 
concerned js required under the rules to 
make a formal application to the licens- 
ing authority for permission to construct 
a cinema building on that site. Such 
application must ‘be accompanied by 
various documents inclading the “no 
Objection certificate’. In the States 
like Karnataka and Tamil Nadu which 
have enacted provision like S. 5A of the 
Act, the licensing atthority is itself 
competent either to finally grant or 
refuse to grant permission for the con- 
struction of a cinema tuilding. So far 
as the States of Assar, 
Gujarat and Madhya Pradesh are con- 
cerned, they have not enacted any pro- 
vision in their respective enactments 
similar to S. 5A of the Act, for taking 
away the jurisdiction cf the local au- 
thorities in these States to grant or 
refuse to grant permission for the con- 
truction of a cinema tuilding. So, in 
these four States, the ultimate decision 
whether to grant or nct to grant per- 
mission for the contruction of a cinema 
building rests with the jocal bodies con- 
cerned. The rules in these four States 
specifically lay down that any permission 
to construct a cinema building -granted 
by the licensing authority shall not dis- 


Geeta Baiai v. State 


Maharashtra, . 


States (i.e. Andhra Pradesh, 
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pense with the necessity of obtaining 
the requisite sanction :for the construc- 
tion of the building from the local body 
concerned under the respective local 
laws of these States. The question of 
obtaining a license to exhibit cinema- 
tograph films in a cinema bulding 
would arise only after the construction 
of the building is certified as complete 
according to rules, All the enactments 
and rules in various States, . including 
the State of Rajasthan contain detailed 
provisions regarding the grant of license 
to exhibit cinematograph films in a per- 
manent building, 

25. To sum up the above discussion 
as to the relevant, provisions of the Act 
and the Rules, in comparison with enact- 
ments and rules in some other States. 
the conclusions which clearly emerge 
from it may be stated as follows : 

(i), In all the enactments of various 
Staths and the rules framed by them. 
including the Act made by the legisla- 
ture of the State of Rajasthan and the 
Rules framed thereunder, it is made 
abundantly clear that “grant of a ne 
objection certificate’, “grant of a per- 
mission to construct a cinema building”, 
and “grant of license to give cinemato- 
graph exhibitions” are three different 
stages, in that order, of, so to say. the 
journey, which a person, desirous of 
constructing a cinema building on a 
particular site and of obtaining a license 
to give cinematograph exhibitions there- 
in, has to. cover successfully. 

(ii) The Act and the Rules adequa- 
tely provide for the making of an ap- 
plication for a license and for the grant 
of a license. No provision is made in 
the Act or the Rules for making an ap- 
plication for a “no objection certificate” 
or for the grant of such a certificate. 

(iii) Form B annexed to the Rules 
which bears the caption “no objection 
certificate’ and purports to have been 
prescribed according to “Rule 4 in 
part iI” is a document without any legal 


sanction behind it. There is nothing in 


the Rules, much less in R. 4 of part II. 
which may be construed as requiring the 


obtaining of such a certificate or as con- 
ferring a power On the authority ` con- 
cerned to prescribe this form. 

(iv) The relevant provisions of the 
Act and the Rules. relating to licenses 


are not applicable to grant of permis- 


sion to construct a cinema building, be- 
cause unlike the legislatures of the four 
Kerala, 
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Karnataka and Tamil Nadu) which have 
enacted provisions similar to S. 5A of 
the Act, the legislature of the State of 
Raiasthan has not enacted any provi- 
Sion enabling the licensing authority 
to deal with an application for permis- 
sion to construct a cinema building in 
the same manner, as far as may be, as 
it would deal with an application for 
the grant of a license under the Act and 
the Rules. . l 


(v) Section 5A of the Act which 
makes specia] provision for cinema build- 
ings suffers from a serious hiatus. 
While laying down that an application 
for permission to construct a cinema 
building “shall be made to the licensing 
authority under the Act in accordance 


with the rules made under this Act” no 


such rules have been made so far pro- 
viding for the form of the application 
and the particulars which are required 
to be given therein. The absence of the 
rules in that behalf would not have 
been so acutely felt, if the legislature 
had, like the legislature of States of 
Tamil Nadu, Kerala and Karnataka. ad- 
ded another sub-section to S. 5A of the 
Act to the effect that “the licensing 
authority shal] thereupon grant or re- 
fuse permission, and the provisions of 
the Act relating to license shalj as far 
as may be, apply to permission under 
the Act.” 

26. It will thus be seen that the only 
provision in the Act which deals with 
the question of construction of a cinema 
building is S. 5A and the same does not 
Go beyond enacting that an application 
for construction of a cinema building 
shall be made to the licensing authority 


under this Act in accordance with the 


rules made under this Act. and that the 
licensing authority may thereupon sub- 
ject to the contro] of the State Govern- 


ment and to any rules made in this be- 


half and after such enquiry as it deems 
fit and consulting the local authority. 
either grant or réfuse to grant the per- 
mission applied for. As already pointed 
out, no rules have been framed in re- 
spect of the application to be made for 
such permission; and the rules relating 
\to licenses are not applicable to such 
application, A person desirous of con- 
istructing a cinema building is thus free 
ito make an application for the purpose 
|in any form he likes giving such parti- 
culars therein ‘as he chooses`to give, 
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what is however of crucial importance{ 
in this section is that in order to decide 
the application one way or the other, 
the licensing authority must (i) hold an 
enquiry (ii) consult the local authority 
concerned and (iii) comply with “any 
rules made in this behalf.’ Moreover. 
he is also required to record reasons for 
his decision. The “enquiry” envisaged 
by S. 5A (2) of the Act would necessari- 
ly involve members of the public, espe- 
cially the residents of the area in which 
the proposed site for the construction of 
a cinema building may be situated, who 
might fee] personally aggrieved in the 
event of the permission applied for 
being granted. The only reasonable 
way to hold such enquiry, even the bare 
minima] of enquiry as deemed fit by 
the licensing authority. would require 
notifying the public by displaying a 
notice prominently at the proposed site 
and by publication in the newspapers 
or otherwise that the applicant desires 
to put up a cinema: building at that site 
and that objections to the proposal] may 
be filed with the licensing authority in 
that behalf. This interpretation as to 
the minimum scope of enquiry is im- 
plicit in the very requirement of holding 
of equiry and in the further require- 
ment that the licensing authority must 
record reasons for its decision either to 
grant or refuse to grant the permission 
applied for, A study of the rules fram- 
ed by other States (see for example the 
rules promulgated by the States of 
Maharashtra, Gujarat, Karnataka, Ma- 
dhnya Pradesh, Kerala and Tamil Nadu) 
would also reveal that they have all 
made rules for notifying the application 
to and inviting objections from the pub- 
lic to the application for permission to 
construct a cinema building at the pro- 
posed site. This is indeed the only way 
to give some meaning as to the two re- 
quirements in S. 5A (2) regarding the 
holding of enquiry and the recording of 
reasons for the decision. S. 5A (2) would 
not be workable without reading it in 
this manner. 

27. It may also be helpful. in the 
context of interpretation of S. 5A (2) of 
the Act, to refer to R. 16 of the Rules. 
This rule deals with the grant of license 
in respect of a permanent building and 
may, therefore, at first blush. sound 
somewhat out of place in the context of 
an application for permission to con- 
struct a cinema building. A close study] 
of this rule would reveal that it is rel- 
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evant even at the. stage of --consider- 
ing an application for permission to 
construct a cinema building. ane rule 
reads as -under :— 


'16. Situation, {1) No EES build- 
ing except that already licensed: at the 
commencement of these rules shall .be 
licensed for cinematograph° exhibitions 
if it is situated :— 

(a) within a radius 

from :— 
_ (i) any residential institution attach- 
ed to recognised educational institution 
Such as college, a high school] or girl’s 
school; or 


Gi) a public hospital with a large 
indoor patient ward: or 


of one furlong 


(iii) an orphanage containing one 
hundred or more inmates, or ~ ; 
(b) in any thickly opulated resi- 


dential area which is either exclusively 
residential or reserved or used general- 
ly for residential as distinguished from 
business purposes. 


CMON each, plage seelbes 

Bearing in mind the fact that in the 
situation as specified in cls. (a) and (b) 
above, the licensing authority is prohi- 
bited from granting any license in re- 
Spect of a cinema building which has 


already come up, it is reasonable to as- 


sume that while dealing with an ap- 
plication for permission to construct a 
cinema building filed under S. 5A of the 
Act, the licensing autharjty shall have 
due regard to the provisions of 


R. 16, for if he were to grant such ap- ` 


plication and permit a zinema building 
fo come up without tasking into con- 
Sideration the provisions of R. 16, he 
would discover later that the building 
in question cannot be licensed for cine- 
matograph exhibition without compliance 
with the provisions of this rule and 
that therefore the entire expenditure of 
money on the constructicn of the build- 
ing was a sheer waste. It is therefore 
reasonable to hold that R. 16 is rel- 
evant even in the context of an applica- 
tion for permission to construct a cinema 
building, more so because the rule mak- 
ing authority in Rajasthan has not so 


ifar made any rules to give effect to the 


provisions of S. 54 of the Act. The 
only way to let this rule have some 
meaning at the stage of consideration of 
an application for perm:ssion to con- 
struct a cinema building is to notify the 


“said application “to the public and invite 
-objections'.on the basis cf ‘this rule and 
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decide them before granting the permis- 
sion applied for. This rule also there- 
fore confirms the correctness of the in- 
terpretation of 5. 5A (2) of the Act 
to the effect that the enquiry contem- 
plated by that section will. not be fea- 
Sible without inviting objections from 
the public to the proposal to construct a 
cinema building on a particular site and 
deciding those objections in the light of 
R. 16 and other Peters provisions of 
the Rules, 

28. It may aian be mentioned here 
that Gyan Devi has not so far, made 
any application to the licensing autho- 
rity under S. 5A of the Act for grant of 
permission to construct a cinema build- 
ing. The only application made by her 
to the licensing authority was under 
R. 4 of the Rules for the grant of a 
license. No enquiry could therefore be 
or was held by the licensing authority 
as contemplated by S. 5A (2) of the 
Act and explained above for the grant 
of permission to Gyan Devi to construct 
a cinema building. or even for granting 
a no objection certificate regarding the 
site. Instead, the licensing authority 
seems to be labouring under the errone- 
ous impression that the eventual grant 
or refusal of such permission is a matter 
lying exclusively within the jurisdiction 
of the local authority coneerned, i. e. 
the Urban Improvement Trust J aipur. 
The so-called no objection certificate 
granted by the licensing authority on 
May 23. 1980 even if it be assumed that 
such a No objection certificate could 
have been validly granted under Sec- 
tion 5A (2) of the Act, is not valid for 
the simple reason that Gyan Devi had 
not even applied for such a document 
under S. 5A (2), and then no enquiry as 
contemplated by S. 5A (2), as interpret- 
ed in an earlier part of this judgment, 
was ever held by the licensing authority. 
The impugned no objection certificate 
is therefore held to be invalid and in- 
operative in the eye of law. 

29. This brings me to the question of 
the sanction accorded by the Urban Im- 
provement Trust Jaipur to the drawings 
and plans of Gyan Devi for the construc- 
tion of a permanent building for a 
cinema at the site in question. It has 
already been held that the jurisdiction 
to grant such sanction. under the Act 
solely vests in the licensing authority. 
The only role assigned to a local auth- 
ority like the Urban Improvement Trust 
in. the. matter., of sanction of a. building 
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' plan for-a cinema is that f.a consultee 


On a reference made to it by the con- 
fsultor, i. -e. the licensing ‘authority, seek- 
ling its advice in the matter. .The Urban 
Improvement ‘Trust has no jurisdiction 
jfeither ‘to entertain an application from 
ithe party concerned for permission to 
eonstruct a cinema building or to accord 
such permission by itself. That -being so, 
‘the sanction by the Urban Improvement 
Trust Jaipur -of Gyan -Devi’s -plan for 
constructing a cinema building on the 
‘proposed site as communicated to her, 
vide the letter of the said Trust, dated, 
Feb, 5, 1981. is also invalid and inovera- 
tive, 

30: Before parting with the discus- 
sion regarding the twin issues of the 
validity or otherwise of the “no objec- 
tion certificate” issued by the licensing 
authority on May 23, 1980, -and- of 
the sanction of Gyan Devi's plan for 
the construction of a cinema on the pro- 
posed site as accorded by the Urban Įm- 
provement Trust, Jaipur, and . communi- 
cated to her vide letter, dated, Feb. 5, 
1981, it may, ‘be mentioned here that 
lengthy arguments were addressed by 
‘Mr. C. N. Sharma, jJearned counsel for 
the petitioners in support of his conten- 
tion that the impugned “no objection 
certificate” could not have been validly 
‘granted by the licensing ‘authority with- 
out strict compliance with the provisions 
of Ss. 72 and 73, Rajasthan Urban Im- 
‘provement Act. 1959. and that since ac- 
cording to the master plan sanctioned 


and published. for the town of Jaipur in | 


accordance with the provisions of the 
Said Act, the area in which the proposed 
‘ cinema site in dispute is situate“ is 
' a residential area the site in dispute 
cannot be legally approved for the con- 


struction of a permanent building for a 


cinema. Mr. Sharma further argued 
that the -site in dispute is situate in a 
thickly populated area and within a 
radius of 200 meters from a number of 
educational institutions and a women’s 
‘hostel attached to a Balmandir. He re- 
ferred to a number of documents on the 
file in support of this ` argument, Mr. 
=. C. Kasliwal learned counsel for re- 
spondent Gyan Devi, argued equally 
vehemently with reference to the docu- 
ments on record that there is no recog- 
nised educational institution situate 
within a radius of 200 ‘meters of the site 
. in dispute and that there is no women’s 
hostel attached to any such institution. 
He also argued that the area in which 
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this. site is situated is nòt a thickly popu- 
tated .area and that there is nothing in; 
the master plan which’ might be con-. 
structed as a prohibition against the ap- 
Proval of the site for the construction 
Of a cinema. building on it, X 


31. I need not dilate on the rival 
arguments mentioned above in view of 

my opinion recorded earlier in this judg- 
ment, with reasons, that S. 5A of the 
Act expressly excludes, the application 
Of all local laws including the Rajasthan 
Urban Improvement Act, 1959. in regard 
to the grant of permission for the con- 
struction and reconstruction of a cinema 
‘building. Of course, the views of the 
Urban Improvement Trust, as a consul- 


tee of the licensing -authority under Sec- 


tion 5A ( 2) will have to be; as discussed 


earlier, given. due weight by the licens- 


mg authority while deciding the ques- 
tion -of grant or refusal of permission 
for the construction of such a building. 
But that is not the same thing as the 
argument that the licensing authority 
must himself apply the provision of the - 


Rajasthan. Urban Improvement Trust 
Act, 1959, in regard to the grant 
of permission for the construc- 


tion of a. cinema building. Similarly, 
in view of my opinion that Gyan Devi 
has not so far applied to the licensing 
authority either for permission to con- 
struct a cinema building or a no objec- 
tion certificate for the construction of. 
such a building, and that since no en- - 
quiry, as contemplated by S. 5A (2) of 
the Act as interpreted herein, has so 
far been held by the licensing authority, 
no valid “no objection certificate’ or 


„permission could possibly be granted by 


the licensing authority under S. 5A (2) 
of the Act, it is not necessary to deal 
with the controversy as to whether the 
site in dispute comes within the mischief 
of R. 16 of the Rules or not, This is a 
matter which had better been left for 


decision by the. licensing authority on 


the basis of such evidence and material 
as may be produced before him by the 
‘interested parties in the course of en- 
quiry under S. 5A (2) of the Act arising 
out of such application as might be made 
to him under: that section by Gyan Devi 
in respect of the site in dispute, . 


$2. Turning now to the locus standi 
of the petitioners to file this application 
for certiorari and’ prohibition under 
Art, 226 of the Constn, it may. be men- 


‘tioned: here that they are all residents 


- 
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of the locality in which the - proposeď 
cinema site in dispute is situate and. they. 
complain that if. a cinema building. is: 
allowed to come up at this site, it. would. 
adversely and- prejudicial“y affect their 
proprietary and other interests as re- 
sidents of the locality.. They were ear- 
lier allowed by a Division Bench of this 
Court to intervene in tha appeal aris- 


ing out of the writ petitior filed by Gyan ` 


Devi in respect of this site. Even the 
order passed by the Supreme Court on 
their application for review on Oct. 21, 
1980, and reproduced in an earlier part. 
of this judgment would indicate that 
their locus standi to file this writ peti-. 
tion ean sada! be questioned. 


33. It is true that none of the peti- 
tioners was, strictly speak-ng, a party to 
the proceedings either before the licens- 
ing authority who granted the impugned 
‘no objection certificate’ or before the 
Urban Improvement Trus: ‘who granted 
sanction of the building pian for a cine-. 
ma at the site in dispute, But. as point- 
ed out by the authors of the celebrated 
treatise “AIR Commentaries on the Con- 
stitution of India, Vol. IM, 2nd (1971) 
Edn.”, p. 631, the only difference between 
an application for certiorari or prohibi- 
tion by a party and such an. application 


‘by a stranger is this that. while in the 


former case, on its being shown that a 
court Or quasi judicial trikunal has clear- 
ly acted without jurisdiction, a writ 
will issue ex debito justitiae, while in 
the case of an applicaticn by a stran- 
ger the writ will not sue ex debito 
justitiae but only in the discretion of 
the Court. This view is supported by 
authority. In G. Venkateswar Rao. v. 
Govt, of „Andhra Pradesh, AIR. 1966 SC 
828, their Lordships held. that in excép- 
tional cases, a stranger having no pro- 
prietary or evén fiduciary interest in the 
subject matter of the dispute may be 
granted certiorari or prohibition on ‘his 
showing that the court or tribunal con-_ 
cerned has acted without jurisdiction and 
that the act or omission of that court 
or tribunal has. affected. him prejudicial- 
ly. It is obvious that the petitioners, 
as residents of the locality. are possessed 
of such a standing, in respect of Gyan 
Devi’s scheme te put up a’ cinema. build- 
ing in that locality, which, entitles them, 
on. their showing lack. of jurisdiction. 


in the authorities concerned, to. the grant. . 


of. writs in the- nature. OF oe and, 
prohibition as prayed, . Set oS 
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34.- For all these reasons, I allow this 
writ petition and quash both the “no . 
Qbjecticn, certificate’ granted by the 
licensing. authority. on. May 23, 1980, as- 
well: as sanction of her buildings plan. 
to. construct a cinema. as communicated 
to her by the Urban Imprcvement Trust, 
Jaipur, vide their letter, dated, Feb, 5, 
1981. It may however, be added here 
that Gyan Devi will still be free to make 
an application to the licensing authority 
under 5, 5A .of the Act for permission 
to construct a cinema building on the 
site in dispute and, if such an applica- 
tion is made,.the licensing authority 
Shall have to. decide it according to law. 
It is earnestly hoped that the legisla- 
ture and the rule-making authority 
concerned will in the meantime amend. 
the Act and the Rules. to fll in the gaps 
therein and remove the defects and am- 
biguities therefrom as pointed out at 
different places in this judgment. 


35. In -the facts:.and circumstances of- 
the case, the parties. are left to hear 
their own costs, 


Devi.: 


Petition. allowed, 





_AIR 1982 RAJASTHAN 63 
(JAIPUR: BENCH) -- 
G. M. LODHA, J... a 
Suraj Narain and another, Appellants 


v. Smt. Laxmi Devi and others, Respon- 
dents. 


Civil Second Appeal- No. 202 of 1981, 
D/- 28-9-1981.* 

Rajasthan Premises (Control -of ‘Rent 
and Eviction), Act (17 of. 1850), Section. 13 
(4) — Conditions under — Are insepara- 
ble, (Interpretation of Statutes — Bene- 
ficial construction). 


A comprehensive reading of, Section 13. 
as a whole: and of; its sub-clauses: shows: 
that the intention of the legislature was, 
that.in-a suit. based. on default of pay- 
ment of rent, the: defendant tenant.need. 
not be ejected; if he shows. his readiness 
and willingness: to-pay the rent by. first. 
depositing: the arrears. of rent, as deter- 
mined: under sub-section (3) -within . the. 
period mentioned in sub-section: (4), and 
then further making regular payments 
month to month. Therefore the two 
conditions in Section 13 (4) are essential, 


*Against judgment and decree of Vasudev 
Vyas, Addl. Dist. J: No. 7, J aipur : cy, 
“D/- 16-3-198E- o | 
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inseparable and indivisible. The moment 
the tenant commits default in either of 
the two, he can do so at his own peril by 
exposing himself to the consequence of 
eviction. (Paras 10 & 11) 
It is true that this legislation is a be- 
neficial legislation primarily to protect 
against evictions of tenants at the sweet 
wh'm or caprice of the landlord in these 
days when the housing accommodation 
is a serious problem in the urban areas 
of the State. It is also true that on ac- 
count of that the interpretation of law 
should be made liberally so as to obtain 
the object of the legislation, but the well 
known principle of the statute is that 
this can only be done without doing any 
violence to the language of the statute 
‘for the simple reason that the court can 
interpret and not legislate. C. S. A. 
No. 128 of 1981, D/- 8-5-1981 (Rai) and 
(1981) 2 Ren. C. R. 212 (Raj) Rel. on. 


(Para 14) 
Cases Referred: Chronological Paras 
(1981) 2 Ren CR 212: (1981) 2 Ren CJ 
963 (Raj) » AB 
(1981) Civil Second Appeal No. 128 of 
1981, D/- 8-5-1981 (Raj) 15 
S. M. Mehta, for Appellants; .A. K. 
Bhandari, for Respondents. 


JUDGMENT :— This is a defendants’ 
second appeal in an ejectment suit, which 
has been decreed by both the courts on 
the ground of default. The Addl. Dis- 
trict Judge (7), Jaipur City, in Civil Ap- 
pea] No. 33/80 decided on 16-3-81 has 
upheld the judgment and decree passed 
by the Addl. Munsif (2), Jaipur-City on 
$1-5-80 in Civil] Suit No. 276/80. 

2. The plaintiffs filed a suit on 7-4-77 
under Section 13 of the Rajasthan Pre- 
mises (Control of Rent and Eviction) Act 
(hereinafter referred to as the Act) al- 
leging that the defendant-tenant has not 
paid the rent from 1-9-76 to 31-3- -77. On 
14-11-77 the Court determined the rent 
under Section 13 (3) of the Act for a 
period from 1-9-76 to 31-10- -77, and 
directeq the tenant. to pay this amount 
by 29-11-77. Instead - of making pay- 
ment, the tenant applied for extension “of 
period. Extension ‘was granted up to 
30- 1-78. | 
3. On 30°1-78, the tenant paid ~ the 
rent as determined. He also paid.. the 
sina of November ‘and December, - 1977 

‘this date.. According’ ‘to law, after 
the ‘rent: is’ determined, the monthly rent 
 durifis’ the pendency of the suit should 
be paid by 15th of the next month. This 
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having not been done, the tenant com- 
mitted default in payment of rent for 
November and December, 1977. Conse- 
quently, the defence was struck off and 


the suit was decreed. 


4. In the second appeal, Mr. Mehta, 
the learned counsel for the appellants, 
submitted that once the -period for 
arrears of rent {to be) deposited was ex- 
tended, the tenant was within his legal 
rights to deposit the rent by 30-1-78, 
and, therefore, neither the defence could 
have been struck off, nor the suit could 


“have been decreed, 


_5. Before I proceed to decide the con- 
troversy, it will be useful if the relevant 
provisions of law are taken into consid~ 
eration. Section 13 (1) (a) reads.. as 
under :— 

“Section 13— Eviction of tenants— (1) 
Notwithstanding any.hing contained in 
any law or contract, no Court shall. pass 
any decree, or make any order, in fav- 
our of a landlord, whether in execution 
of a decree or otherwise, evicting the 
tenant so long as he is ready and willing 
to pay rent therefor to the full. extent 
allowable by this Act, unless it is satis- 
fied—— 

(a) that the tenant has neither ` paid 
nor tendered the amount of rent due 
from him for six months; or ......... 


6. Sub-section (3) of Section 13 which 
provides a mandate to the Court for 
determining the ammount of rent reads as 
under :— - : 

"(3) In a suit for eviction on 
ground set forth in Clause (a) of` 
section (1) with or without any of the 
other grounds referred to in that sub- 
section. the Court shal] on the first date 
of hearing or on anv other date as the 
Court may fix in this behalf which shall 
not be more than three months after fil- 
ing of the written statement and shall be 
before the framing of the issues, after 
hearing the parties and on the basis of 
materia] on record provisionally deter- 
mine the amount of rent to be deposited 
in court or paid tothe landlord by the 
tenant. Such amount shal] be calculated 
at the rate’ of rent at which it was last 
paid or was payable for the period for 
which the tenant may have made de- 
fault including’ the period subsequent. 
thereto up’ to the end of the month. pre- 
vious to that in -which such’ | determina- 
tion is made together with’ interés. on. 
such. krnount ° calculated at thé ‘rate © 


the 
sub- 


' per cent per annum’ from. the’ date when ` 
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any such amount was pa gable” up to ‘the. 


. ment of determined 


.date of determination: 


Provided that while detecting: the 


: amount under this sub-section, the court 


-shali not take into account the amount 
of rent which wás barred by limitation 
on the date of the filing of the suit. 

4%. It would be seen that sub-clause (6) 
debars a court from passing a decree on 
the ground set forth in clause (a), which 
is of default in payment of rent, the 
noment the tenant makes a deposit or 


. payment as required by sub-sec. (4). 


8.. Undoubtely, in the instant case, 
the Court determined the rent under 
sub-section (4) on. 14-11-77 and the 
amount so determined was paid on 30-1- 
78, which was the extended time for pay- 
ment of the determined rent. However, 
sub-section (4) consists cf‘two parts the 
first one is about the amount determined 
under sub-section (3) anc the second one 
is month to month payment of rest dur- 
ing the pendency of the suit by 15th of 
each succeeding month, or during such 
further time not exceeding 15 days, as 
may be extended-by the Court, 
monthly rent at which the rent was 
determined by the Court under sub-sec~ 
tion (3). 

9. It is difficult to bifurcate this sub- 
clause (4), which according to me is in- 
divisible and to hold that whereas in a 
case of ejectment based on default, the 
suit -should’ be dismisseé under sub-sec- 
tion (6), the moment first part of . pay- 
rent in. réspect of 
arrears is complied with (sic). The 
effect of this, would be that the second 
‘part of month to month payment of rent, 
which is part and parcel of sub-cl.. (4), 
-would become: redundant, so far as the 
‘suit based on default under sub-clause (a) 


- is concerned. 


10. A comprehensive reading of Sec- 
tion 13 as a whole and of its sub-clauses 
jis that the intention of the legislature 
twas that in a suit based on default of 
ipayment of rent, the -defendant-tenant 
need -not be -ejected, if he shows his 
readiness and willingness, to -pay the 


irent by. first depositing the arrears of 
rent, as determined under sub-section (3) _ 


within the period mentioned in sub-sec~ 
tion (4), and then further making regular 


eea month to month. 


ili. I am convinced that- both hese 
conditions are essential, inseparable and 
indivisible. ‘The _moment.. the . tenant 


sommi default in either. ‘of the two, he 
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can do so at his ‘own: peril by exposing f 
himself to the consequence of eviction. 

12. Sub-clause (5) further confirms 
the view which I am taking, inasmuch - 
as it makes no distinction between the 
first clause or the second clause of sub- 
section (4). Contrary to it, it uses the 
words “any amount”. The word ‘any’ is 
significant. The Legislature has used the 
word ‘any’ to point out that there are 
two conditions in clause (4), and if any 
of the conditions jis not fulfilled by the 
tenant, the court has got no option but: 
to strike out the defence against „the 
eviction. ' 

13. Once the penalty prescribed; in ` 
sub-clause (5) comes into play, a tenànt 
cannot be saved from the consequences 
of eviction, as the defence umbrella 
provided by sub-section (6)- fails to pro- 
tett him, because the ‘sine qua non’ or 
bedSrock of application of sub-sec. (6) 
again, is making deposit as required by 
sub-section (4). A combined comprehen- 
sive reading of sub-sections (5) and (6) 
makes-.it clear tha: the Legislature has 
emphasised the compliance of sub-cl. (4) 
‘in unequivocal terms. The object is 
very obvious, that the tenant should be _ 
vigilant if he wants to take benefit of 
sub-clause (6). 


14. It is true that this legislation is 
a beneficial legislation primarily to pro-| 
tect evictions of tenants at the sweet 
whim or caprice of the landlord in these 
days when the housing accomodation is 
a serious problem in the urban areas of 
It is also true that on ac- 
count of that the interpretation of law 
should be made liberally so as to obtain 
the object of the legislation, but the well 
known principle of the statute is that 
this can only be done without doing any 
violence to the language of the statute 
for the simple reason that the court can’. 
interpret and not legislate. 


15. In view of the discussion, men- 
tioned above, I am convinced that the 
decree passed by the lower courts isin 
consonance with the provisions of Sec- 
tion 13 of the Act and cannot be assail- 
ed. Mr, Bhandari in support of the view, 


which I have already taken above, refer-. 


red to the decisions of this Court in S. B. 
Civil Second Appeal No. 128/81 decided 
on 8-5-1981 and another decision in S. B. 
Civil 2nd Appeal No, 312/80 decided on 
18-12-80. It is not necessary -to discuss 
*Reported -in (1981) 2 Ren CR 212 
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in details the abode decisions, because I 
have interpreted Sections 13 (1), (3), (4), 
(5) and (6) on the basis of the scheme. 


of Section 13, interaction of these sub- . 


sections, and on the wel] established 
principles and interpretation of statutes. 


= In these circumstances, the appeal can- 
Not succeed. 
16. Mr. Mehta then prayed for time 


on the ground that his client is having 
an established shop for the last three 
decades. It will be difficult to fing out 
other premises unless proper time is 
given. Mr. Bhandari contested: the 
prayer on the ground that already a de- 
cree on the basis of plaintiffs’ reasonable 
bona fide necessity is in existence 
against the defendant, but it could not. 
be executed on account of stay ordey of 
this court in the second appeal. 
- 17. However, in the facts and : cr- 
cumstances.of the case; I am of. the 
opinion that it would be in the interest 
of justice if the decree for eviction is 
executed after four months from today. 
The appeal fails and is dismisseq with 
the above modification without any order 
as to costs.. 
Appeal dismissed, 
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S. K. MAL LODHA, J, 
Vishwanath, Appellant v. 
Respondent. - 
Civil Second Appeal No. 239 of 1971, 
D/- 5-11-1981.* ; 
Limitation Act (36 of 1963), S. 12 (2) 
— Day, succeeding the day on which 
certified copy is ready for delivery, a 
holiday — It should be excluded while 
computing period of limitation. 


-Dhanraj, 


If the day or days succeeding the 
day on which the copies were ready for 
delivery are holidays, such a day or 
days are to be included in the period ` 
requisite for obtaining the certified copy 
of the decree appealed against and con- 
sequently are to be excluded for com- 
puting the period of limitation, if the 
delivery is taken on the next day. This 

is subject to exception where special ar- 
lene is made to deliver copies 
‘during holidays under any rule or spe- 


. "Against judgment and decree of S. N. 
Calla, Sr. Civil J., Bhilwara, D/- 13-8- 
1970: A 
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cial order or direction, (1913) 21 Ind 
Cas- 192, Rel. on, (Para 4) 
Cases Referred: Chronological Paras 
(1913) 21 Ind Cas 192 : 25 Mad LJ 354 
4 

N. P. Gupta, for D. `S. Shishodia, for 
Appellant; M. R, Bhansali, for Respon- 
dent, ; 

JUDGMENT :—- This is a defendant’s 
appeal under S. 100, C. P. C. against 
the judgment and decree dated August 
13, 1970 of the Senior Civil Judge, Bhi- 
bwara. The Munsif, Gangapur by his 
judgment dated Sep, 12, 1969 decreed 
the plaintiffs suit for Rs. 1520/- consist- 
ing of Rs, 1290/- as principal and 
Fs. 230/- as interest with costs against 
the defendant-appellant. The defendant- 
appellant preferred an appeal on Octo- 
ber 22, 1969, The learned Senior Civil 
Jadge, by the impugned order dated 
August 13, 1970, dismissed the appeal 
holding it to be barred by time. Hence, 
defendant-appellant has preferred this 
second appeal. 

2. I have heard Mr N, P, Gupta, ~ 
learned -counsel for the appellant- and 
Mr. M. R. Bhansali for the resnondent. 


3. The only question that arises for 
determination is whether the learned 
Senior Civil Judge was right in dismis- 
sing the appeal as barred by time, 

4. The learned Munsif, Gangapur gave 
judgment on Sept, 12., 1969. The defen- 
dant applied for obtaining the certified 
ccpies of the judgment and decree on 
Oct. 10, 1969. The date fixed for the 
issuance of the copies was Oct. 17, 1969. 
The copies were ready on October 17, 
1969. It appears from the endorse- 
ment made on the copies that the copies 
were delivered on October 21, 1969. The 
appeal was filed on October 22, 1969. 
The learned Senior Civil Judge has held 
that it is barred by one day, The de- 
fendant had filed an application under 
S. 5 of the Limitation Act, 1963 (for 
short ‘the Act’ herein) supported by his 
affidavit for condoning one day’s delay. 
The reasons given by the defendant in 
the application for condoning the delay 
were not accepted by the learned “Senior 
Civil Judge and he was of the opinion 
that the delay of one day in presenting 
th2 appeal cannot be condoned. In view 
of the conclusion to which I have arriv- 
ed at, it is not necessary to examine the 
learned Senior 
Civil Judge for holding that the appeal 
was barred by one day and that the 


re, 


Oct, 22, 
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delay cannot be condoned, The copy was 


ready on October 17, 1969. Under Sec- 
tion 12 (2), the appellant is entitled to 
the exclusion of the day when fhe jucg- 
ment was pronounced, as well as tne 
time requisite for obtaining tne copy of 
the decree appealed against. The appeal 
was filed within 40 days. The period 
from Oct, 10, 1969, (the date when tne 
application for obtaining the certified 
copies of the judgment and decree was 
made) to Oct. 17, 1969, (the date >n 
which the copies were ready) is 8 days. 
Oct, 18, 1969 to Oct.: 20, 1969 were. hali- 
days. This has also been stated by the 
defendant-appellant 
dated Jan, 8, 1970, which was supported 
by his affidavit. The copies were taken 
delivery of on Oct, 21, 1969, as is clear 
from the endorsement made on the fhe 
copies themselves. The question is whe- 
ther when the copies were ready on 
Oct. 17, 1969, three days from Oct. 18, 
1969 to Oct. 20, 1969 which were hcli- 
days are -to .be included in “he 


time requisite for obtaining the copes - 


within Sec. 12 (2) of the Act, If fhe 
period from Oct. 18,. 1969 to Oct. 20, 
1969 (both days inclusive) is included 
in the period, time requisite for obtain- 
ing the certified copies along with che 
period from Oct. 10, 1969 to Oct, 17, 
1969, the appeal, which was filed on 
1969 is within time. In my 
opinion, when the copies were ieady on 
ct. 17, 1969, the succeeding vays from 














© 


Oct. 18, 1969 to Oct. 20, 1959 which 
were holidays should also be included 
in the time requisite far obtain- 


ing the certified copy of the decree ap- 
pealed against. In other words in com- 
puting the period of limitation besides 
the day on which the judgment cam- 
plained of was pronounced, period from 
Oct. 10, 1969 to Oct, 20, 1989 which is 
time requisite for obtaining copies 
should be excluded, If the day or days 
succeeding the day on which the copies 
were ready for delivery are holidays, 
such a day or days are to be 
for computing the period of limitation, 
if the delivery is taken on the next day. 
Reference in this connection may be 
made to Ramaswamy Chetty v. Rama- 


_ natha Chetty ( (1913) 21 Ind Cas 192), This 


lis subject to exception where special 
arrangement is made to deliver copies 
uring holidays under any rule or spe- 
cial order or direction, If the period 
from October 18, 1969 to Oct, 20, 1369 
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is included in the period ‘time requisite’ 
for obtaining the certified copies of the 
judgment and decree within the mean- 
ing of S. 12 (2)of the Act the appeal 
which was filed on Oct, 22, 1969 was 
within limitation inasmuch as it was 
filed within 40 days though the defen- 
dant was entitled to 41 days. In this 
view of the matter, the conclusion of 
the learned Senior Civil Judge that the 
appeal was barred by one day is erro- 
neous and- cannot be sustained. _The 
appeal which was filed on Oct. 22, 1969 
was not’ barred by limitation. I reverse 
the order dated Aug. 13, 1970, of the 
Senior Civil Judge, Bhilwara. 

5. The result is that I allow this ap- 
peal, set aside the judgment and decree 
dt, Aug, 13, °70 of the Senior Civil Judge, 
Bhilwara and remand the appeal for 
disposal in accordance with law to the 
District Judge, Bhilwara. The costs of 
this appeal will abide the final result of 
the suit, 

: Appeal allowed. 
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(JAIPUR BENCH) 
M. L, SHRIMAL, J, 


Arun Kumar, Petitioner v. Union of 
India and others, Respondents. 

Civil Writ Petn, No. 1304 of 1981, D/- 
4-9-1981. 

(A) Constitution of India, Art. 226 — 
Writ petition — Who can apply — Ag- 
grieved person, 

A person invoking the extraordinary 
jurisdiction of the High Court should be 
an aggrieved person. If he does not 
fulfil the character of an aggrieved per- 
son and is a ‘stranger’ the Court will, 
in its discretion, deny him this extraor- 
dinary remedy save in very special and 
exceptional circumstances, The petitioner 
challenging the order must have some 
specialised interest of his own to vindi- 
cate, apart from a political concern, 


‘which belongs to all. Legal wrong re- 


quires a judicial and enforceable right 
and the touchstone to the justiciability 
is injury to legally protected right. A 
nominal, imaginary, a highly speculative. 
adverse effect to a person cannot be said 
to be sufficient to bring him within the 
expression of “aggrieved person’. The 
words “aggrieved person” cannot be con- 
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fined: within. the -bounds of a rigid for- 
“mula, Its scope and meaning depends on 
diverse facts and circumstances of each 
case, nature and extent of the peti- 
tioner’s interest .and the nature and 
extent of prejudice or injury suffered 
by him (Para 5) 
(8) Constitution of ‘India, Art, 226.— 
“Writ of quo-warranto — When can be 
issued. 
: Any information in the nature of quo- 
warranto would. not be issued, and an 
injunction in- lieu thereof could not be 
granted as a matter of course, It is in 
the discretion of the Court to refuse or 
grant it according to the, facts and. cir- 
cumstances of each case, The Court 
would inquire into the conduct and 


motive of the applicant and where there . 


are grounds for supposing that the re- 
lator was not.the red] prosecutor but 
was the instrument of other persons 
and was. applying. in, collusion, with 
stranger, the Court may refuse to grant 
“ea writ of quo-warranto. , l 
It is true that in the instant case the 
question whether respondent, the Chief 
Justice who was appointed to discharge 
functions. of Governor, is an usurper of 
the office and his appointment under 
Art. 160 of the Constitution is valid or 
not, relates to interpretation of the con- 
stitution, but what has to be borne in 
mind is that merely becaùse a substan- 
. tial question of law of general public 
importance arises, that does not. mean 
the High Court can adjudicate ‘upon 
that question at the instance of a stran- 
ger, who is.in no way connected .with 
the dispute in question. If that were so, 
the High Court, would be flooded with 
writ petitions which could always. raise 
some question of importance arising out 
ef any provision of the Constitution and 
seek an adjudication thereof. According- 
ly, the purpose `of writ jurisdiction has 
never been understood to be so com- 
prehensive. 
warranto the requirement that a person 
should be a person aggrieved is dispens- 
ed. with to a great extent, but certainly 
not abandoned. altogether. The High 
Court cannot issue a command to re- 
' gpondent to show as to by what autho- 


rity he holds the public office at “the 


stance of a person who is not in a 
postion: to show as to how. he feels ağ- 
ived. - (Para 7) 
. (C) Constitution. - of India, Arts, 
ws (2), 155, 216,°223, 124 (4), 58. (2) and 


Union of India. 


(Para 6). 


In the case of writ of quo- - 


160, | 


A. I. „Rs: 


10; Sch; H. Part. D Cl, 12 (a) — Ainon 
ment of Chief Justice of. "High Court to 
discharge functions of Governor — Not 
invalid on ground. that he was _ holding 
office of profit — Disqualifications at- 
tached to office of Governor. are not ap- 
plicable to him. 

In absence of the Governor of State if 
the Chief Justice of a . High Court jis 
appointed to discharge the functions of 
Governor it cannot be said that his ap- 


..pointment is invalid and unconstitutional 


on ground that immediately before the 
appointment .as Governor the Chief 
Justice was holding an office of profit. . 
<.. (Paras 9, 10, 12) 
In view of the provisions of Arts. 216 
and 223 read with Sch. It Part D, Cl, 11 
(a) of the Constitution there cannot be ` 
two Chief Justices in a High Court; and 
an Acting Chief Justice is appointed 
only when the Chief Justice is away 
and is.unable to perform the duties of 
his Office. After taking the oath under 
Art. 159 of the Constitution to discharge 
the functions of the Governor, the 
Chief Justice cannot be said to con~ 
tinue to hold the office of the Chief 
Justice for the time being, while he dis» 
charges the functions of the Governor. 
and as such it cannot be said that he 
suffers from the disqualification’ provid- 
ed under Art. 158 (2) of the Constitu- 
tion, ‘(Para 9) 
The Chief Justice discharging ‘the 
functions provided under Art. 160 cannot 
be termed to be a Governor within “the 
meaning of Art. 155.. That is why pro- 
vision for payment of emoluments was 
required to be separately made. The 
provisions of Art, 160 are resorted to 
prevent an interregnum, | ` Necessary 
corollary of that ‘is that stop- -gap func- 
tion need not possess the necessary qua- 
lifications for being appointed as a Gov- 
ernor and also does not suffer from the 
disqualifications attached to that office. 
He resumes his a office as soon as the 
new Governor _ appointed, . If the 
Chief Justice of “india ‘or’ the’ senior- 
most Judge of the Supreme Court can 
be validly appointed to discharge the 
functions of the , President, there is ne 
reason why the Chief Justice of a State 
cannot be asked to ‘discharge the func- 
tions of the Governor of a State in 
a contingency not provided’ ‘for in Chap- 
ter VI. > (Paras 10, 13- 


In case the Executive’ utilises - these 


constitutional . provisions - as“ a device: for 


ee 
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removing an’ ‘inconvenient ‘Chief Justice: 


or a Judgé of the High Court‘the validi- 
ty of such an appointement ‘can be exa- 
mined by the Court in a proper’ case, 
because then it can be said that the Pre- 
sient had neglected to ‘discharge his 
duties or has failed to act under the 


Constitution and the ‘Court may find 
out a remedy for it. (Para. 14) 
Cases Referred : Chronological Paras 
AIR 1982 Raj 1 . 3 


(1953) 2 All ER 490; (1953) 3 WLR 331. 
(1953) 2 QB. 482, Terrell vV. a 
of State, for. the Colonies . 3 
“C. K, Garg ` and M. C. Surana, for 

Petitioner, 


ORDER .— Shri Arun Kumar, former 
Party has filed’ 


Secretary of the Janta 
this writ petition under Art. 226 of the 
Constitution of India 'challenging the 
order of the President of India and ap- 
pointment of Mr, K. D, Sharma 
(Hon'ble the Chief Justice of Rajasthan) 
to discharge the functions of the Gov- 


_ernor of Rajasthan under the. provisions 


of Art. 160 of the Constitution of India. 
He has prayed. that ‘Mr. K. D. Sharma 
is an usurper of the office of Governor 
of Rajasthan and, therefore, a writ of 
quo-warranto or any. other direction be 
issued against Hon’ble Chief Justice Mr. 
Sharma to vacate the office of the Gov- 
ernor, The contention of the petitioner 
is that formerly he was a journalist. 
Thereafter he became a member of the 
Janta Party, He was elected Secre- 
tary of the Janta Party for the year 
1978-79, is interested in the social poli- 
tical upliftment , of Raj asthan and is 
vitally interested in seeing that the pro- 
visions of the Constitution are 
mented faithfully. The petitioner sub- 
mits that Shri Raghukul Tilak was ap- 
pointed as Governor of Rajasthan on 
20-4-1977 by a warrant issued by the 
President of India. He resumed the 
office of the Governor on 12-5-1977. He 
was appointed for a period of five years 
from the date on which he entered upon 
his office. The Janta Party lost jn 
general elections, The President of 
India without any authority of’ law 
asked Shri Raghukul Tilak to vacate his 
office, which amounts to virtual dismis- 
sal of the Governor. from the high office. 
The order of the premature termination 
is arbitrary, contrary to the principles 
of natural justice and violative of the 
provisions of the — Constitution; There 
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was: he ` “urgency: -to--appoint~ -a person ` 
merely to dischargé the functions -of the ` 
Governor under Art, 160 of the Consti- 
tution.’ As regards Mr: K. D.’ Sharma, 
the petitioner argues that he has neither 
resigned, nor is ‘deemed to: have been. 
removed from the office of Chief Justice, 
as the removal of the Judge of a High | 
Court cannot take place otherwise than 
as Constitutionally provided in Art. 217 
sub-cl. (1) (b) read with sub-cl. (4) of 
Art, 124 of the Constitution i. e. by im- 
peachment, A Judge of a High Court 
discharging the functions of a Governor 
in pursuance to Article 160 of the Con- 
stitution does not cease to hold the office 
of the Chief Justice. The qualifications 
for the appointment of a Governor are; 
(i) a person must be the citizen of India; 
(ii) he must have completed the age of 
35 years; (iii) he should not: be the 
member of either house of the Parlia- 
ment or house of Legislature; and (iv) he 
should not hold any other office of the 
profit. Learned counsel urged that a Chief 
Justice holds an office of profit and as 
Chief Justice Mr. Sharma has not re- 
linquished the office of Chief Justice, he 


‘is the holder of the office of profit and 


is disqualified to be the Governor -of the 
State. In the alternative the learned 
counsel argues that the basic features 
of the Constitution protecting the judi- 
ciary from encroachment of thé execu- 
tive will be disturbed if the Judges of. 
the High Court and specially the Chief 
Justices are allowed to hold the office 
of the Chief Executive of the State. The 
Chief Justice, while discharging duties 
of the Governor, is expected to: exercise 
his wisdom in taking important execu- 
tive decisions on behalf of the State, He 
enjoys certain powers and’ privileges of 
the office of the Governor and this is 
likely to influence the mind of the 
Chief ‘Justice prejudicially in favour of | 
the Government. Therefore, whenever 
he resumes the office of Chief Justice, 
he would not be able to discharge his 
functions independently without any 
fear or favour. The appointment of the 
Chief Justice to discharge the functions 
of a Governor is a device by which an 
inconvenient Chief Justice of a State 
can be removed, ‘if he proves himself 
to be inconvenient to the executive of 
the State or the’ Centre.’ The High Con- 
stitutional office of the Chief Justice in 
no way can. bé ‘said to be lesser*than the 
office of the Governor and it is derogatory 
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for the Chief Justice to function as the 
Governor of the State, In support of the 
above contentions the learned counsel 
for the petitioner has cited a number 
of authorities which I propose to deal 
with at proper place: while dealing with 
te argument ad seriatum. 


2 A perusal of pära 3 of the. writ 
petition reveals that the petitioner does 
not want to challenge the constitutiona- 
lity of the termination of the period of 
Shri Reghukul Tilak as Governor of the 
State of Rajasthan and as such I am not 
required to deal with this point in this 
case, | 


3. This point has been dealt with by 
me in detail in the connected Civil Writ 
Petn. No. 1308 of 1981, Surya Narain 
Choudhary v. Union’ of India decided 
on August 28, 1981, (reported: in 
ATR 1982 Raj 1) wherein after making 
reference to the book of Mr. H. M. 
Seervai ‘Constitutional Law ‘of India’ Vol. 
II, 1976 Ed., page 1046 point 18.4, the 
well known book ‘Constitutional Deve- 


lopment of India’ by Alexandrowicz, 
Dr. M. C. J. Kagzi’s book ‘Constitution 
of India’ 1975 Ed., pages 261-262, Con- 


stituent Assembly Debates, Lord God- 
dard’s judgment reported in (1953) 2 All 
ER 490 and various ‘provisions of the 
Constitution, I have held 
ernor of a State holds office during the 
‘pleasure of the President. The Presi- 
dent’s pleasure contemplated in Art. 156 
of the Constitution is unjusticiable. In 
the absence of any regulatory provision, 
no restriction can be placed upon the 
power of the President to terminate the 
period of appointment of a Governor. 
The doctrine of pleasure envisaged by 


Art. 156 of the Constitution has its ori- . 


gin in the Latin phrase Durante-bene- 
placito (during pleasure), . meaning. that 
the tenure of office of a person, except 
where it is otherwise provided by statute 
can be terminated at any. time without 
cause assigned. In other words, the 
person concerned is liable to be dismis- 
sed without notice and there is no right 
of action for wrongful dismissal, This 
well known rule of , English law has 
been incorporated in Art, 156 (1) of the 
Constitution. The Governors appoint- 
ment and also by necessary implication 
his removal is during pleasure of the 
President. Neither the Presidential order 
can be challenged in any Court, nor can 
it be refuted in any House of State 


` 
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` tion or quo-warranto for the 


that the Gov- ` 


A.L R. 


-egislature, Legally the President’s 
order. is conclusive. The pleasure con- 
dition of a Governor's term makes any 
proceeding or procedure. or rules of 
natural justice for his removal unneces- 
sary. The founding fathers in their wis- 
dom provided in Art. 61 of the Consti- 
tution for the removal of the President 
from office by impeachment, but as the 
Governor holds office during pleasure of 
the President, it was not felt necessary — 
to make separate provision for the re- 
moval of the Governor, President en- 
Joys unregulated, uncontrolled power to 
remove a Governor without any stated 
reason. The condition of his termY of 
appointment being during pleasure any 
provision for his removal would be un- 
necessary and superfluous. He has no 
s2curity of tenure, no fixed term of 
office which can be termed to be irro- 
vocable, 


4. Article 226 of the Constitution em- 
powers the High Court to issue te any 
person .or authority including the Gov- 
ernment within its territorial jurisdic- 
tion, directions, orders or writs in the 
nature of mandamus, certiorari prohibi- 
enforce- 
ment of fundamental rights or for the 
enforcement of the legal rights and for 
any other purpose, ` 


5. The founding fathers of the Con- 
stitution have couched the Article in 
comprehensive phraseology to enable 
the High Court to remedy injustice 
wherever it is found, but it is - equally 
true that a person invoking the extra- 
ordinary jurisdiction of this Court should 
be an aggrieved’ person. , If he does not 
fulfil the character of an aggrieved per- 
son and is a ‘stranger’ the Court will, in 
its discretion, deny him this extraor- 
dinary remedy save in very special and 
exceptionak circumstances. The peti- 
tioner challenging the order must have 
scme specialised interest of his own to 
vindicate, apart from a political con- 
cern, which belongs to all. Legal wrong] ` 
requires a judicial and enforceable right 
and the touchstone to the ‘justiciability} 
is injury to legally protected right. A 
nominal, imaginary, a highly speculative 
adverse effect to a person cannot be said 
ta be sufficient to bring him within the 
expression of “aggrieved person”. The 
words “aggrieved person’ cannot be 
confined within the bounds of a rigid 
formula, Its scope and meaning depends 
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on diverse facts and circumstances of 
each case, nature and extent of the peti- 
tioner’s interest and the nature and ex- 
tent of the prejudice or injury suffered 
by him. | 

6. Any information in. the. nature of 
quo warranto would not be issued, and 
an injunction in lieu thereof would not 
be granted as a matter of course, It is 
in the discretion of the Court to refuse 
or grant it according to the facts and 
circumstances of each case, The Court 
would inquire into the conduct and mo- 
tive of the applicant and where there 
are grounds for supposing that the re- 
lator was not the real prosecutor but 
was the instrument of other persons and 
was applying in collusion with stranger, 
the Court may refuse to grant a writ of 
quo warranto. l l 

7. I have given my utmost conside- 
ration to the anxiety of the petitioner 
who claims himself to be a social and 


political worker interest2d in the uplift — 


of the people of the country in general 
and Rajasthan in particular, It is true 
that the question whecher respondent 
No, 2 is an usurper of the office and his- 
appointment under Art, 160 of the Con- 
stitution is valid or not, relates to 
interpretation: of the Constitution, but 
what has to be borne in mind js that 
merely because a substantial question of 
law of general public importance arises, 
that does not mean this Court can ad- 
Judicate upon that question at the in-- 
stance of a stranger, who is in no way 
connected with the dispute in question. 
If that were so, this High Court, in my 
view, would be flooded: with writ peti- 
tions which could always raise some 
jquestion of importance arising out of 
any provision of the Constitution and 
seek an adjudication thereof, According- 
ly, the purpose of writ jurisdiction has 
never been understood to be so compre- 
hensive. When I say fhis, I am fully 
conscious of the fact that in the case of 
writ of quo warranto the requirement 
that a person should bè a person ag- 
grieved is dispensed with to a great ex- 
tent, but certainly not abandoned alto- 
gether. This Court cannot issue a com- 
mand to respondent to-show as to by 
what authority he holds the public office 
at the instance of a person who is notin 
a position to show as to how he feels 
aggrieved. 
8. The main plank of the argument 
- of the learned counsel for the petitioner 
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‘the duties of his office, After taking the 
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is that respondent No, 2 prior to his 
taking oath as Governor of- Rajasthan, 


.on Aug. 8, 1981, was holding the office 


of the Chief Justice of Rajasthan High 
Court, His appointment te discharge the 
functions of the Governor of Rajasthan 
is invalid and unconstitutional and ultra 
vires the powers of respondent No, 1 for 
the reason that Shri K. D. Sharma held 
and holds the office of the Chief Justice 
of Rajasthan notwithstanding the fact 
that he has been asked to discharge the 
functions of Governor of Rajasthan and 
as such respondent No. 2 suffers from 
the disqualification provided in Art, 158 
(2) of the Constitution. 


9. I do not find any substance in 
the above argument, Shri K, D. Sharma 
was appointed to discharge the func- 
tions of the Governor of Rajasthan with 


effect from Aug. 8, 1981. Shri D, P. 
Gupta by order of the President of 
India was appointed. as Acting Chief 


Justice from the same- date. This could 
have been done only under Art, 223 of 
the Constitution, Under the Rajasthan 
High Court Ordinance, 1949, the defini- 
tion of ‘Chief Justice’ includes ‘Acting 
Chief Justice’, Sub-clause D (11) (a) of 
Sch. II to the Constitution provides that 
expression ‘Chief Justice’ includes ‘Act- 
ing Chief Justice’. It is the requirement 
of Art, 216 of the Constitution that 
every High Court shail consist of a 
Chief Justice and such other Judges as 
the President may deem it necessary to 
appoint. A close reading of Arts, 216 & 
223 read with Sch. H sub-cl, D (11) of 
the Constitution clearly reveals that 
there cannot be two Chief Justices in a 
High Court; and an Acting Chief Justice 
is appointed only when the Chief Jus- 
tice is away and is unable to perform 






oath under Art. 159 of the Constitution 
to discharge the functions of the Gov- 
ernor, Shri K. D. Sharma cannot be said! 
to continue to hold the office of the 
Chief Justice for the time being, while 
he discharges the functions of the Gov- 
ernor. and as such it cannot be held that 
he suffers from the disqualification pro- 
vided under Art, 158 (2) of the Consti- 
tution.: ` 


- 10, Viewed from another angle, Shri 
K. D. Sharma’s appointment to dis- 
charge the functions of a Governor un- 
der Art. 7160 of the Constitution cannot 
be said to be invalid because the person 


O | 
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-ernor, 
sand for whom he acts, The functionary 
{discharging the functions provided un- 
Yder Art. 160 of the Constitution cannot 
jibe termed to be a Governor within the 


` “asked `to ` discharge ‘the - functions of a 
“Governor of a State under Art.- 160 of 
‘the Constitution need not possess the 
“qualifications: provided under Art. 157 
-or Art, 158-of the Constitution, as he is 
not termed as Governor. The oath pre- 


` scribed for the Governor and for a per- 


‘son discharging the functions of .the 
Governor is different but it entitles the 
‘incumbent the same emoluments, allow- 
ances and privileges as that of the Gov- 
whose functions he discharges 


Jmeaning of Art. 155 of the Constitution. 
That is why provision for payment. of 
emoluments was required to be sepa- 
rately made. The. provisions of Art. 160 
of the Constitution are resorted to. . pre- 
vent an interregnum, -N ecessary corol- 
lary of-that is that stop-gap functionary 
need not possess the necessary qualifi- 
cations : for -being appointed as a Gov- 
ernor and also does not suffer from. the 
disqualifications .,attached, to that, ‘office. 






{He resumes: -his, old office. as soon as the 


{new Govérnor is appointed. 


il. Dt. M.°C. J, Kagzi in his book 
‘the Constitution of India’, 3rd Edn. 
(1975), at p. 262, while dealing with ‘the 
-office of Governors has observed : 2 

“There is no provision for E 
ment of a Deputy Governor, In fact a 
proposa] for it was negatived by the 
Constituent. Assembly, Accordingly any 
casual vacancy due to illness, death, 
‘long absence of a Governor ‘should be 
filled in the manner the President may 
decide - in: accordance with the practice 
developed,. since ‘aftér the commencé- 
‘ment of the Constitution, The establish= 
‘ed ‘practice. requires the Président, to 
appoint the Chief Justice or in his ab- 
sence-the.-seniormost Judge of the State 


. High Court .as the GOVETROR pros .tem- 


pore. ed i Eee 


f 12, ‘The President ‘(Discharge ‘of Func- 
tions) Act, 1969 was ‘enacted by the Par- 


liament: in ‘the 20th:year. of. the Republic. 


‘of india, Section, 3 provides ‘that in, the 


event of the ‘occurrence of vacancy in 


‘the office: of ‘the: President “and: ‘Nice, 


President; vby reason;, in: “each .case "of . 
- death, resignation, or removal or other- 
- wise, the” Chief. Justice of -Indiai or, 


This absénce ~ the’ ‘seniormost Judge. ~ of 


the -Supfeme Court :of- India-- available. 
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the 


an? 


-of the 
‘President ‘until a new President is elect- 
ed in ‘accordance with the provisions of 
the Constitution -to -fill the vacancy in 
the office of-the President, A perusal -of 


Art.: 58 .(2) of the Constitution reveals 


that a person holding office of profit is 
not eligible for election as President, 
Article -70 of the Constitution provides 
that the Parliament may make such 
provision: as it thinks fit for ‘the dis- 


charge of the functions of the President - 


in any: contingency not provided for in 
this . Chapter and the Parliament has 
directed in this contingency. by enacting 
‘abovenoted: ‘President (Discharge 
of Functions) Act’. If the Chief Justice 
of.India or the seniormost Judge of the 
Supreme Court can be validly appointed 
to discharge. the functions of the Presi- 
deni, there is no .reason why the Chief: 
Justice of a State cannot be asked to, 
discharge the functions of the Governor 
of a State in a contingency not De 
ed for in Chapter VI. 


“ 13. The second limb of the argu- 
ment of the petitioner is that by virtue 


Of the appointment of the Chief Justice 


to discharge the functions.of a Governor 
of a State the executive’can remove the 
Chief Justice without following the pro- 
cedure provided under sub-cl, (4) of 
Art. 124 of the ‘Constitution ‘ whicli 
amounts:to an encroachment of the exe- 


es AER, 
‘Shall’ discharge: the’ functions: 


r 


cutive onthe -judiciary. © By- appointing ` 


respondent No. 2 to discharge the:func+ 
tions ‘of the: Governor, the executive has 
made an attempt to favour the judi- 
ciary. If executive is allowed to do so, 
it is likely ‘to provide a handle to the 


executive to remove a particular auth- - 


ority in ase. he is proving unsuitable or 
unwanted. 

14.) 1) have, given, a careful. ‘thought 
to the abovementioned argument, At. the 


first sight it may appear to be attractive 
but: in ‘fact’ it is without any substance, 


The President while -exercising the 


_ powers -under Art. 160 of the Constitu- 


tion makes a stop-gap arrangement. 
Such an  arrangement- is" made till’ a 
Governor appointed under Art.. 155 of 


the -Constitution ‘enters upon his office. 


The requirement of Art. 153 of the Con- 
stitution. is that there must always be “a 
Governor for a State. 
expiry. of the term of the previously ap- 
pdintéd Governor -or ‘his removal. 


and. 


In between the — 


the- taking- over the charge of the. office . 


by. the--newly -appninted..Governor :there. - 
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ean’ be- some’ time-lag- and YY 160°. of > 


the Constitution is-reqlcred to be’ used 
to cover only the time-lag. before the 
successor enters upon his office. The ap- 
 pointment of the Chief Justice to dis- 
charge the functions of a Governor by 
no stretch of imagination can be said to 
be an inroad of the executive on the 
judiciary. In a given case if the Presi- 
dent makes an. attempt to remove 4a 
High Court Judge or the Chief Justice 
of a Court and utilise the provisions of 
Art. 160 of the Constitution as a device 
hee remove an inconvenient Judge or the 
Chief Justice, the validity of such an 
appointment can be examined by the 
Court in a’ proper ‘case, because then it 
‘\can be said that the President had neg- 
lected to discharge his duties or has 
failed to act under the Constitution and 
the Court may find ouz a remedy for 
it, The case in hand does not satisfy the 
need for such an examination as there 
is nothing on record to hold that the re- 
spondent No. 2 is an inzonvenient Judge 
to . the Union. Government , or 
his appointment as a Governor 
has been made as a device to remove 
him once for all and as such . there is 
no.need for such an examination. The 
Courts are not required under Art. 226 
of the Constitution to examine hypothe- 
tical. and _ imaginary qu=stions. 


.15. For the reasons mentioned shove 
the writ petition fails and is dismissed 
in limine, Be a 
: Fetition dismissed. 


AIR 1982 RAJASTHAN 73. 
M. C. JAIN, J. 


Sitaram, ‘Appellant v. Chunnilal, Rë- 
spondent, - mn of 


Second Appeal No, 
12- 11-1981.* 
.. Transfer of. Property Act. (4 of 1382); 


€9 of 1971, `D- 


= S. 53-A — Plea- of pari performance — 


Mortgagor - selling land to mortgagee for 
same amount of mortgage and agreeing. 
to register. sale deed. after. expiry of one 
Year +> Act.of appropriation of mort- 
gage money as sale consideration is in 
furtherance of ‘contract — Plea of part 
performance is available to mortgagee, . 





Against ‘judgment’ and -decree .of Jyoti. 
| Prasad ‘Bansal, Addl. Civil J., ka 


garh, “DH 24-10- 1970.: eee 
- EY/LX/PTSa/eU/SAD AVS: ee oe 


«4 Sitaram -v. Chunnilal 
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Where certain. lands- were mortgaged 
and the mortgagor executed an agree- 
ment to sell the. lands mortgaged to the 
mortgagee for the same amount and 
agreed to get the sale deed registered 
after the expiry of one year, the writ- 
ing was unequivocal to constitute a 
transfer and there .had been appropria- 
tion of the mortgage money as sale con- 
sideration, Such an act of appropriation 
would undoubtedly. be an act in further- 
ance of the contract, Consequently -it 
could not be said that the requirements 
of para 2 of S. 53A were not fulfilled 
and that the plea of part performance 
of contract was not available to tha 
mortgagee, Case law discussed. (Para 9) 


Cases Referred : Chronological Paras 
(1967) 2 Andh WR 2 ; (1967) 2 Andh LT 
1967 Raj LW 413 | 5, 
AIR 1965 Madh Pra 275 l E 
ILR (1958) 8 Raj 839 : 1959 Raj LW 
305° en) 
ILR (1957) T Raj 101: 1957 Raj LW 
173 5 
AIR 1955 Madh Bha 93 4 
AIR '1953 Mad 925 : (1953) " 1 Mad ma 
812 


AIR 1952 Raj 141: 1952 Raj LW 414 5, 6 
AIR 1944 Oudh 212 5 


R: C. Maheshwari, for. Appellant; 
A. M. Singhvi, for Respondent, | 
JUDGMENT :— The: olaintiff-appellant 
has been unsuccessful in both the courts 
‘below: and his suit for redemption of 
mortgage of the agricultural land, has 
been dismissed, 
- 2 The plaintiff-appellant mortgaged 
his share of the agricultural land m€as- 
uring 3 ‘bighas’ and 5 ‘biswas with the 
defendant-respondent, who is his bro- 
ther ‘for a sum of Rs. 700/- on 13-8-1962 
through a registered mortgage deed. On 
the same day he. also executed an 
agreement to sell Ex. P/2, The ‘relevant 


portion “of the. agreement reads: „as Ei 


der :— 

“sea Ft TST woo) arg atà - 
waa eR PU A wala TT FN 
a faar sat ag ATS ATH TAS VIF 900) 
mast, ES AAA at ag aut wer g fe 

wae ae ara aqd ma arat fear sz 


Saara chiro wet Gor Teer fraa dara 7 


aT qa etd. Ao ere ag sar.” 
The ' plaintiff; considering: that his ` ‘right 


a, to” -redeem subsists, despite- execution of 


l, 
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agreement to sell, instituted a suit ‘for 
redemption, The defendant inter alia 
` pleaded that he had become the owner 
- of the land in question in view of the 
agreement to sell dated 13-8-1962 and 
the suit for redemption is not maintain- 
able. A plea of jurisdiction was also 
raised and it was alleged that the suit 
is not triable by the civil Court, but is 
triable by the revenue court, The learn- 
ed Munsif framed the necessary issues. 
Issue No, 1 related to the non-maintain- 
ability of the suit on the ‘ground of the 
execution of the agreement to sell -and 
issue No. 2 related to jurisdiction, The 
learned Munsif decided issue No. 1 in 
favour of the defendant and issue No. 2 
against the defendant. He hold that the 
suit is triable by the civil court, but in 
issue No. 2 he found that the suit is 


not maintainable in view of the fact 


that the plaintiff entered into an agree- 
ment to sell and the defendant is in 
possession of the land in question in 
part performance of the contract and 
had done an act in furtherance of the 
contract, Against. the decree of dismissal 
the plaintiff preferred an appeal, which 
was heard by the Additional Civil 


Judge, Partapgarh, \The learned Addi- — 


tional Civil, Judge, dismissed the appeal 
upholding the defendant’s plea of non- 
maintainability of suit, It appears that 
nothing was canvassed before the learn- 
ed. Additional Civil Judge with’ regard 
to issue No. 2. Dissatisfied with the 
judgment and decree, the plaintiff has 
preferred’ this appeal, 


. 3. I have heard Shri R. C, Mahesh- 
wari, learned counsel - for the plaintiff- 
appellant and Shri: A. M. Singhvi, 
learned counsel for the defendant- 
respondent. i a 


4. In this appeal Shri Maheshwari, 
Iearned counsel for the plaintiff-appel- 
lant, urged that the plea of part per- 
formance of the contract.arising under 
S. 53A of the T. P. Act is not tenable 
as the defendant has failed: to prove 
that he did any act in furtherance of 
_ the contract. Unless this requirement is 
fulfilled, which is essential for the ap- 
plication of S, 53A, the plaintiff's right 


= to redeem would not be extinguished.. 


Reliance has been placed by Shri 
Maheshwari on the S. B. Decision of the 
Madhya Bharat High Court in Kukaji 
v. Basantilal (AIR 1955 Madh Bha 93), In 
that case on. facts, it has been found that 
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the party pleading part performance, 
has failed to prove any act in further- 
ance of the contract and so it was held 
that he cannot claim the benefit of the 
doctrine. of part performance, In that 
case a house property was mortgaged 
with possession and subsequently the 
mortgagor sold the house property to 
the mortgagee in consideration of the 
mortgage debt and the amount spent by 
the mortgagor. on repairs and improve- 
ments of the house. The sale deed was 
not registered, Subsequently the mort- 
gagor sold the same. property to a third 
person under a registered: sale deed. 
The third . person sued the mortgagee 
for redemption. The mortgagee relied on 
the equitable doctrine of part perform- 
ance in defence. His plea was negatived 
on the ground that he failed to prove 
an act in furtherance of the contract. 


‘It was observed in that case that the 


execution of the deed itself or the terms 
thereof are no proof of any act done by 
the mortgagee in furtherance of the 
contract. It. was also observed that not 
only he must show that he continued in 
possession of the mortgage property in 
part performance of the contract, but. 
he should also show that he did some 
act ih furtherance of the contract, Rely- 
ing on this authority Shri Maheshwari 
submitted that in the present case as 
well the defendant has failed to` prove 
any act in furtherance of the: contract, 
so the plea of part performance of the 
contract under S. 53A should not be 
made available to him, In support of his 
view Shri Maheshwari also referred to 
a Division Bench decision of the 
Madhya Pradesh High. Court in Devi- 
sahai Premraj Mahajan v. Govindrao 
Balwantrao (AIR 1965 Madh Pra 275), 
wherein the view taken in Kukaji’s case 
(supra) has been approved, though on 
facts the case has been distinguished, In 
Devisahai’s case ‘(supra) there was a 
term of the contract that the first re- _ 
spondent. should bear the expenses of 


the sale deed, and he requested the ap- 


pellant to advance the amount of. Ru- 
pees 1,000/- to meet those expenses, It. 
was observed. that. this advance was 
made at the request of the first respon- 
dent, and cannot be considered to be a 
voluntary act on the part of the appel- 
lant, This payment was undoubtedly in 
pursuance of the terms of the contract, 
as it was the first respondent, who was 
liable to bear the expenses. Thus, on 


hi 


. sale deed will 


~ 
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facts it was found that the. requirements 
of second clause of S. 53A of the T. P. 


‘Act are fulfilled. Consequently, the ap- 


pellant’s claim based on the doctrine of 
part performance was not negatived on 
the assumption of non-zompliance with 
the requirements of the second clause, 


5. Shri A, M. Singhvi, learned .coun- 
sel for the respondent, on the other 
hand urged that the pla:ntiff having en- 
fered into an agreement to sell his land 
for a sum of Rs. 700/-, executed the 
agreement clearly stipulating that the 
be executed within a 
period of one year and will not accept 


or demand any money over and above. 
-the mortgage 
` also 


money. Possession was 
already delivered by the plaintiff 
under the mortgage deed and after exe- 
cution of the agreement, the defendant 
continued to remain in possession, Thus 
the nature of possession of the defen- 
dant changed from that of the mort- 
gagee to that of a vendee under an 
agreement to sell. It is implicit in the 
agreement that the defendant adjusted 
the mortgage money to be the sale 
price. Shri Singhvi submitted that it 
would have been an empty formality to 
have received the money back from the 
mortgagor-plaintiff and to have repaid 
the same to the mortgegor by way of 
sale price, as it would have also been 
an empty -formality to put back the 
mortgagor in possession of the land and 
then re-put the defendant in possession 
of the land. As the character of posses- 
sion changed, so the character of mort- 


page debt also changed and that became 


the sale price, This act of changing the 
character of the mortgage debt into a 
sale price, should be considered to be 
an act in furtherance of the contract. 
Such a change of ‘character of the mort- 


gage debt is implicit in the agreement. 


and should be treated to be an act on 
the part of the defendant-mortgagee in 
furtherance of the ccntract, 
having direct bearing on the point, has 
been cited by Shri Singhvi, but he plac- 
ed reliance on the authority of this 
Court, wherein the question relating to 
the plea of the part performance arising 
under S. 53A of the T. P: Act, has been 
considered. The first case is‘ Ratanlal v. 
Kishanlal (1952 Raj LW 414): (AIR 
1952 Raj 141). In that case Pannalal 
mortgaged the property with the re- 
spondents on llth June, 1920. He agreed 
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to sell the house to the mortgagees for 
a sum of Rs, 455/-. After adjusting the 
loan and the interest thereon, he receiv- 
ed a sum of Rs, 30/- in cash and agreed 
to take the balance at the time of the 
execution of the registered deed of sale. 
There was a recital in the agreement tu ° 
the effect, — 

“Now I have sold this house, which is 

under mortgage with you, for Rs. 455/- 
and a formal deed: of sale will be exe- 
cuted in four days”, 
Relying on a~ decision of .Oudh High 
Court in Ewaz Ali v. Mst. Firdous Jehan 
(AIR 1944 Oudh 212) it was observed 
that S. 53A does not lay down that the 
contract must contain a direct covenant 
regarding transfer of possession, It only 
requires that the possession should have 
been taken in part performance of the 
contract. for transfer, and some act 
should have ‘been done by the transferee 
in furtherance of it, Bapna, J., observed 
that the transferees were already in 
possession as mortgage€s and nothing 
further was required to convey an ab- 
solute title except the execution of the 
deed of sale and the receipt of consid- 
eration. As regards some act to be done 
in furtherance of the contract, it was 
observed that something had been done 
by the transferees by paying Rs, 30/- to 
the transferor and the transferor had 
mentioned in the deed that he was mak- 
ing the sale by executing that agree- 
ment of sale. This case has been follow- 
ed- by this Court in subsequent deci- 
sions, namely, Mangilal v. Gendmal 
ILR (1957) 7 Raj 101, and Vithaldas v. 
Mohanlal (1967 Raj LW 413), 

6. Shri Maheshwari, learned counsel 
for the appellant, submitted that in all 
the Rajasthan cases some payment of 
consideration, has been made, which has 
been treated to be an act in furtherance 
of the contract. In the present case there 
has been no such payment and so no 
act has been performed by the- defen- 
dant in furtherance of the contract, Ex 
facie there appears to be some -plausi- 
bility in this submission of Shri Mahesh- 
wari, But when by the act of the par- 
ties the nature of possession can be 
changed, as has been observed in Mst. 
Mule v. Gokul (ILR (1958) 8 Raj 839), 
then by an act of the parties, the nature 
of . debt can also be converted from 
mortgage debt to sale price and if can 
be considered to be an act in further- 
ance of the contract, The defendant- 
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- mortgagée agreed and. acted to convert 
his mortgage money: into- the sale price. 
‘In Ratanlal’s case: (AIR 1952 Raj 141) 
(supra) there was no further payment 
of consideration beyond what was “in- 
corporated in the agreement, so in the 
present case as well the agreement em- 
‘bodies a term whereby the total price 
-of the land is paid to the mortgagor 
vendor by way of adjustment. or appro- 
priation. This formed part of the con- 
` sideration of the agreement and this 
consideration -can be taken to have- ac- 
tually passed at the time of - entering 
into an agreement to. sell- It may be 
stated that the matter does not appear 
to have been canvassed in this manner 
before the Madhya Bharat High Court 
and so it was. not considered that such 
an act of conversion or appropriation. of 


the mortgage money into the sale price, 
can be considered to be an act in fur-. 


therance of the contract by the vendee, 


‘ 7. In Somireddy Veeraiah v.. Naga- 
bandi Ranganaikulu ((1967) 2 Andh WR 
2), agreement to sell Ex. A-19 reduced 
into writing a previous oral agreement. 
In pursuance of the oral agreement, 
vendee paid Rs. 5,200/- in instalments. 
The agreement Ex. A-19 recited that the 
vendors have already received Ru- 
pees 5,200/- in instalments and the bal- 
ance of Rs, 800/- will be received ‘in 
cash before the Registrar, It was ob- 
served that, — - 


ein any case, w the amount pre- 
viously -paid . appropriated towards 
part payment. Gi consideration of the 


agreement to sell, it would be an act m` 


furtherance of the contract. It is true 
‘that the acts. done in: part performance 
must be such as could be done with no 
ther view or design than to perform 
the agreement, But the part payment of 
consideration is, in my judgment, un- 
equivocal -and in its nature referable 
only te the- contract to sell. It is no- 
body’s case that. the payment of the part 
consideration . as -is' ‘mentioned in the 
“agreement is. referable to any . other 
contract, . The agreement clearly states 
that the vendors. have already received 
Rs. 5,200/- in instalments and that the 
balance of Rs.. 800/- will be received in 
cash before the Registrar.. I am there- 
fore satisfied that in this case where the 
purchaser was..already in. possession of 
the property as .a- mortgagee and. then 
-continued in ‘possession after the agree- 
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ment’ to ‘sell "had ‘been: concluded and -a © 
portion of amount was paid, such’ pay- 
ment was: an unequivocal act which 
eculd not be referred to any -other -mat- 
ter than the agreement to sell and as 
such it was sufficient to- satisfy the re- 
quirement of S. 53A, viz., that some act 
must be dene in furtherance o3 the- con- 
tract.” 


8. Thus in the above case, appropria- 
tion of the amount paid prior to the 
agreement has been held to be'an act in 
furtherance of the contract. 


9. In Ananthoth Gopalan v. Eram 
Veettil Kanaran (AIR 1953 Mad 925), 
the defendant 2 put the defendant 1 in 
possession of the properties under an 
oral’ lease in’ May 1943, The defendant 
No. 2 executed a Kanom Kuzhikanam 
Ex, D, 1 in favour of defendant No. 1 on 
30-6-1944, which referred to the oral de- 
mise of 9-5-1943 and it was also admit- 
ted receipt of the Kanom amount of 
Re, 1/- and demise fee of Rs, 125/- and 
proceeded to confer. Kanom Kuzhikanom 
right for a period of 12 years, but Ex. 
D. 1 was not registered, On 24-7-1944, de- 
fendant No, 2 executed a registered 
Kanom Kuzhikanom deed in favour of 
the plaintif (Ex. P.1), on the strength of. 
which the plaintiff sued to ‘recover pos- 
session of the suit property. In para ð 
of the report it. was observed as 
under :— i 
- “In this particular case, there can be 
ne doubt whatsoever as to why the sum 
of Rs. 125/~ was paid, The document 
Ex. D.1 expressly states that the demise 
fee of Rs, 125/- has been recovered in 
respect of the document and there is 
oral evidence, which was accepted by 
the Courts below, that the first defen- 
dant told the plaintiff and his father 
that’ money had already been’ paid un- 
der the document, That seems to be 
sufficient compliance with the. require- 
ments of S. 53A, T. P. Act- and I am 
not prepared to say that no payment of 
money can be treated as an act.in fur- 
therance of the. contract.” . 


' In this particular case from the reci- 
tal, extracted above, it is crystal clear 
that the land has been sold to the mort- 
gagee for the same amount of Rs. 700/- 
and the: mortgagor agreed to “get the 
sale deed registered. after the expiry of 


‘one year. The writing | is, unéquivocal to 


constitute, a transfer and there. has been. 


‘appropriation of: the. mortgage money ‘a5{:.. 


¥ 


" the words “case decided”, 


sale. consideration.. 
propriation ..would- undoubtedly..be an- 
act in furtherance of th= contract. Thus, - 


iMaheshwari . 
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to my mind,..there does not appear to 
be any force in the submission of Mr. 
that the. requirements of 
para 2 of 5. 53A are, nat fulfilled in the 
present case and that the -plea -of part 
performance of contract is not available 

to the defendant-respondent. 

vga In the above view of the matter, 
I need not go into the question of juris- 
diction, as the appeal has no. merits. 

11. In the result, this appeal fails 
and it is hereby dismissed, In the cir- 
cumstances of the case, the parties shall 


bear their own costs of this appeal. 


Apppal dismissed, 
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Harish, Petitioner v Som Nath eal 


others, Respondents. 
Civil Revn, No, 400 of 1980, D/- 1- 10- 
1981.* : 


l Civil P. C. (5 of 1908), S. 115; O. 14 
R. 5 — Revision — “Case decided” — 
Order dismissing application to frame 
additional issues amounts to “ease decid- 
ed” — Revision is, ‘maintainable, AIR 
1978 all 260, Dissented from. 


Order dismissing the application under 
O. 14, R. 5. thereby refusing to frame 
additional issues would . certainly be an 
adjudication.in ‘the course of a suit of 
some right or obligation of.the parties 
in controversy and would fall within 
.Order can be 
revised provided the conditions laid 
down in the Proviso to 8.:115 are satis- 
fied, AIR 1978 All 260, . Dissented from. 
(Case law discussed). (Para. 8) 
Cases Referred: Chronological Paras 
AIR 1978 All 260: 1978 All WC 302 7, 8 
AIR 1975 P & H 174: 11 Pun LR 686 

i 5, 7 
AIR 1970 SC 406: 


AIR 1969 J & K 50 : 1969: Kash LJ 176 


5 

AIR 1964 -SC 497: 1963 All LJ 1068 : 1964 
SCD 435 eee 
AIR 1953 Bilaspur 33 . 5 


. ATR 1947 Pat 40: 225 Ind . Cas 204 | -O 


Against order of Jugraj Verma Civil Tus 
Pali, D/- 27-9-1980. 
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n: Harish V. 


(1970) 1 SCJ 342° 7. 
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.B. ‘M...Singhvi-‘and--M. D.. Boob, fer 
Petitioner: L. R. Calla, (for Nos. 1 to 3) 
and Rewa Chand, (for Nos. 5 to 10) for 
Respondents. . 

ORDER :— This is a plaintiffs’ revi- 
sion under S, 115, C.P.C. directed 
against the order dated September 27, 
1980 of the learned Civil Judge, Pali by 
which he dismissed the application under 
O. XIV, R. 5, C. P. C. on Sept., 6, 1980 
which was filed. on behalf of the guar- 
dian-ad-litem of the minor defendants 
No. 2, 3, 7 and 8 for framing of the 
additional issues, | 

2: The defendant-non-petitioners in- 
stituted a suit for redemption of mort- 
gage and rendition of accounts on Janu- 
ary 8, 1973. The plaint is dated Dec. 11, 
1972. The suit was resisted by defen- 
‘dants Nos. 1 & 4 on various grounds by 
filing a written statement dated Jan. 19, 
1974. A rejoinder was filed by the 
plaintiffs: on Feb, 28, 1974. On behalf of 
minor defendants Nos. 2, 3, 7 and 8, 
guardian-ad-litem filed the written state- 
ment on July 15, 1973. The learned 
Civil Judge framed as many as 16 issues 
inclusive of the relief, Issue No. 13 re- 
lating to the Court fee was decided in 
favour of the defendants and the plain- 
tiffs were directed to make up the de- 
ficit Court fee and amend the plaint. 
On Jan. 5, 1979, defendant No. 2. Harish 
moved an application under O. XXXII, 
Rr. 3 and 4 read with Section 151, 
C.P.C. praying that as he has become 
major one month before the date of the 
application he may be permitted to file 
the written statement and his guardian- 
ad-litem may be removed and in the 
light of the written statement that may 
be filed by him, issues may be struck 
and evidence may be recorded.. On Feb. 
3, 1980, the learned Civil Judge directed 
that defendant No. 2 may participate in 
the proceedings and if he likes, he ‘may 
also examine himself as witness and 
produce evidence, S. B. Civil Revision 
No. 101/80: Harish v. Somnath was filed 
against the order. The revision was dis- 
missed on May 7,. 1980. After dismissal 
of the revision, on Sept. 6, 1980, an ap- 
plication was moved by defendant 
No, 2: Harish under O. XIV, R.-5, C.P.C., 
praying that in view’ of the ‘written 
statement that was filed on behalf of 
the minor defendants by the guardian- 
ad-litem, necessary. additional . issues 
arising out of that. were not framed and, 
therefore, issues Nos. 1 ‘to 6 stated in 
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the application may be 
application was opposed on behalf of 
“the plaintiffs by filing a reply on Sept. 
20, 1980. The learned Civil Judge, by 
his order dated Sept, 27, 1980, dismissed 
the application, Defendant No. 2 has 


framed, This 


“come to this Court in revision as afore-- 


said, 

3. Learned counsel ' for the parties 
stated that the revision may be disposed 
of at the admission stage. This Court, 
therefore, ordered that the revision will 
be taken up for hearing after service on 
non-petitioners No. 4 to 10. Record has 
been received. : 


4. I have heard learned counsel for 
the parties. 

`S. A preliminary ‘objection was raised 
by Mr. Calla that- revision against the 
order dated Sept, 27, 1980 of the Civil 
Judge is not maintainable as it is an 
order dismissing the application under 
O. XIV, R. 5, C. P. C. and the dismissal 
as such has not determined the rights 
and obligations of any of the’ parties. 
This preliminary objection is opposed by 
Mr. B. M, Singhvi He contends that 
when the application: under O. XIV, 


R. 5, C.P.C. was dismissed, it certainly 


amounts to: adjudication of the rights 
and obligations of the parties in contro- 
versy and that, in- any case, in view of 
Explanation added to Section 115, 
C. P.C. by the C. P) Œ. Amendment 
Act (No. 104 of 1976) the order dismiss- 
ing an application under O. XIV, R. 5, 
' C. P. C. comes within the ambit of the 
expression ‘case which has- been decided’. 
On the basis of M/s. Sadhu Ram v. 
Ghanshyam Dass, AIR 1975 Punj & Har 
174, Chotanagpur Banking Assn. v. Rajib 
Nath, AIR 1947 Pat -40,- Khazana v. 
Surjan, AIR 1953 Bilaspur 33 and 
Bishan Singh v. Murti Shivji AIR 1969 
J & K 50, Mr. Singhvi contended that 
the order dismissing the application 
under O. XIV, R. 5, C. P. C. where by 
refusing to frame additional issues is a 
‘case decided’, and therefore, the revi- 
sion against such an order. is competent. 


6. I proceed to examine the preli- 
minary objection first, : 

‘7. Section 115, C. P.C. reads as 
under :— 


“115, Revision. 

(1) The High Court may call for the 
record of any case which has been de- 
cided by any Court subordinate to such 
High Court and in which no appeal lies 
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thereto, and if such Subordinate Court 
appears— 

(a) to have exercised a 
not vested in it by law, or 

(b) to have failed to exercise a juris- 
diction so vested, or— 2 

(c) to have’ acted in the exercise of its 
Jurisdiction illegally or win material 
irregularity, 
the High Court may N such order in 
the case as it thinks fit: 


Provided that the High Court shall 
net, under this section, vary or reverse 
any order made or any order deciding an 
issue, in the course of a suit or other 
proceeding, except where— 

(a) the order, if it had’ been made in 
favour of the party applying for revi- 
sion, would have finally disposed of the 
suit or other proceeding, or 

(b) the order, if allowed to stand, would 
occasion a failure of justice or cause 
irreparable injury to the party against 
whom it was made, 

(2) The High Court shall not, under 
this section, vary or reverse any decree 
or order against which an appeal lies. 
either to the High Court or to any Court 
subordinate thereto, i 
Explanation : e 


In this section, the expression . “any 
case which has been decided” includes 
any order made, or any order deciding 
an issue, in the course of a -suit or 
other proceeding”. 

In 5.5. Khanna v. F. J. Dhijlon, AIR 1964 
SC 497 (at p. 501), it was observed as 
under : 

“The expression ‘case’ is a word of ° 
comprehensive import: it includes civil 
proceedings other than suits, and is not 
restricted by anything contained in the 
section to the entirety of the proceed- 
ings, in a Civil Court. To interpret the 
expression ‘case’ as an entire proceed- 
ing only-and not a part of a proceeding 
would be to impose a restriction upon 
the -exercise of power of superintendence 
which the jurisdiction to issue writs, and 
the supervisory, jurisdiction are not sub- 
ject, and may result in certain cases in 
denying relief to an aggrieved litigant - 
where it is most needed, and may result 
in the perpetration of gross injustice”. 
The decision was considered in Baldev 
das v. Filmistan Distributors, AIR 1970 
SC 406, wherein, Shah, J., as he then 
was, speaking for the Court, laid down 
as under :— ~ ; ; 


jurisdiction 
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“A case may be said to be decided. if cided’. Similar would be the position in 
the Court adjudicates for the purpcses regard to an order by which additional 
of the suit some right or obligation of issues are framed or amended.” 
the parties in controversy; every orcer, . The’ Full Bench of the Punjab and Har- 
in the suit cannot be regarded ae 1 yana High Court in. M/s. Sadhuram’s 
‘case’ decided within the: meaning . case, AIR 1975 Punj & Har 174, con- 
S. 115.” = gidered S. S. Khanna’s case, AIR 1964 SC 

‘ ; 497 and Baldeo Dass’s case,- AIR 1970 

E rae an ee ; oa gave SC 406 and-took the view that a revision 
observed by a learned singlé Judge as lies to the ‘High Court against an order 
under (At p. -263):— of a subordinate Court refusing to change 
the onus of an issue. Explanation to Sec- 

“Order 14 of the Civil P., C. lays tion 115, C. P. C. makes it abundantly 
down rules for the settlement of issues clear that the expression ‘any case which 
and determination of suits on issues of has been decided’ also includes an order 
law or on issues agreed upon, Under made in a suit or other proceeding, The 
Rule 1 issues arise when a material High Court has, therefore, power to re- 
proposition of fact or law is affirmed by ctify an order of a subordinate Court at 
the one party and denied by the other. any stage of the suit or proceéding, 
Rule 2 gives a discrection to the Ccurt ie 
to decide a particular issue as a prali- 8. In the light of the principles of 
minary issue, Rule 3 gives a discretion law enunciated in the above authorities 
to the Court to frame issues on the Of the Supreme Court the question has; 
basis of the allegations made on oath to be decided whether an order dismiss- 
by the parties or by the persons present ing the application under O. XIV, R, 5, 
on their behalf or made by the pleacers C-P. C. falls within the words ‘case de- 
of such parties, the -allegations made in cided’. The dismissal of the application 
the plaint or in answer -o interrogatories Under O. XIV, R. 5 thereby refusing + 
delivered in the suit znd on the basis frame additional issues, in my. opinion, | 
of the documents produced by either would certainly be an adjudication = 
party, Rule gives power to the Ccurt the course of a suit of some right or ob- 
to examine witnesses or documents be- Jigation of the parties in controversy: 
fore framing issues. By R, 5 power is and so according to the law enunciated: 
conferred on the Court to amend and by their Lordships’ of the Supreme 
strike out issues. Further power is Court, such an order would fall witHin|- 
given under R. 5 to frame additional is- the words “case decided”, as it has besn| 
sues on such terms as it thinks fit or as Passed in the course of a suit. J respect+| 
may be necessary for determining the ‘fully express my dissent with Modi Spg’s 
matter in controversy between the par- Case, AIR 1978 All 260 and hold that a 
ties. The power to frame additimal revision is maintainable. The order dis- 
issues is a discretionary power of the M™ssing the application under O. XIV, 
trial Court. Additional issues may be œ. 5, C. P. C. thereby refusing to frame 
framed if the Court tninks necessary additional issues arising out of the 
for determining the matter in œn- pleadings of the parties can be revised 
‘troversy. By an order r2fusing to freme provided the conditions laid down in the 
additional issues or allowing an appl.ca~ POVISO appended to S. 115, C. P. C. are 
tion for framing of additional issues no satisfied. I, therefore, overrule the pre- 
right or obligation of the, parties in con- liminary objection raised by Mr. L. R. 
troversy is adjudicated upon by the Calla, learned counsel for non-petitioners 
Court. It is a matter only. of procedure. ” Nos, 1. to 3. 

The Court, after examiring the pleading 9. This brings me to the merits of the 
and other material on record as requir- revision. 

ed under R. 3, may frame the issues. 10. I have eapetnlis examined the 
Since no right or obligation of a perty order of the learned Civil Judge by 
is determined’ by an order refusing to which he - declined to frame additional 
frame additional issues such an ordér issues. In view of the averments made 
cannot be-held to be deciding a ease in the_ plaint and the written statement 
between the parties anc in my opinion, of defendants Nos, 2, 3, 7 & 8, I am of 
it would not’ come within the ambit of opinion that issues Nos. 1, 2, 3, and ĉ 
the expression ‘case which has been de- stated in the application do arise and the 


~ 
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earned . Civil: Judge „while . declining to 


frame | these additional issues has failed - 


to exercise jurisdiction vested in him of 
at any rate, has exercised jurisdiction 
with material irregularity. So far as 


issue No,.5 stated in the application is 


concerned, there is no necessity for 
framing this issue as issue No, 2 has’ 
already been framed covering its sub- 
ject. matter, Having considered the 


mortgage- -deed and the pleadings, 
of opinion that it is not necessary to 
frame issue No. 4. I am also satisfied 


-that if the issues which have been re- 


. ferred to above are not framed and the 
. order under revision is allowed to stand, 
“it would cause, irreparable injury to 


defendant No. 2. 


11. I, therefore, allow this - 
. petition in part and modify the order 
dated Sept, 27, 1980 of the Civil. Judge 
and direct, him to frame issues Nos. 1, 2, 
3 and 6 stated in the 
“Sept 6, 1980. The learned Civil Judge 
will take further proceedings in the suit 
in accordance with law. The parties 
will be: free to lead evidence in regard 


to the aforesaid additional issues, In the 


circumstances of the case, I leave ‘the 
parties to bear their own costs, ` l 
. , Revision partly allowed. 
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|. Mahesh Transport Co., Petitioner v 


| R. T. A, Jodhpur, Non-petitioner. 


~ Civil Misc. Writ Petn. No. 
14980, D/- - 2-7-1981. . 


: Motor Vehicles Act (4 of 1939), S. 52 


1358 of 


©. & (3) — Application for stage car-. 


riage permits — Power of appointing 
date for receipt -of applications vests in 
Regional Transport Authority u/s, 52 (2) 
and not u/s. 52 (3) — Such power in- 
cludes power to extend date for receipt 
af applications. in exceptional circum- 
stances, . 

The power of appointing date for the 
receipt of applications vests in the 
' Regional Transport. Authority 
‘Sec 57 (2). This provision -does not lay 
‘down that once power is exercised, fur- 
thér power cannot ‘be exercised. by, the 
» Regional -Transport Authority: 
‘tion: (2) confers: such. a power on ‘the 
Regional ‘Transport Authority and 
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applications. 


I am 


revision . 


' application dated | 


under: 


' cationis’ receivéd in ` pursuance of 


: Sub-sec-- 


_ the 
i. suance, 


. 
uk 12-1979. E ERN ET 
M- a +“. wo ft we Flee 
h a = 
r i 
’ 


ATL R- 


Regional “Trarispost Authority. is compet- 


ent ‘to (extend ‘the date for receipt of 
It is true. that the power 
should .not. be misused but circum- 
stances may arise which may impel the. 
Regional Transport Authority to extend . 
the date and under such circumstances | 
it would be within the competence of © 
Regional Transport Authority to extend’ 
the date for the receipt of applications. 
The provision contained in sub-sec, (3) 
does not in any way curtail the power 
of appointment of the date vested in the . 
Regional Transport Authority. How the 
applications are to be dealt with after 
their receipt has been provided in sub- 
sec, (3), but sub-see. (3) does not make 
a provision for the appointment of a 
date for the receipt of applications, For 
that only the provision contained .in 
sub-sec, (2) is to be looked into. 
; (Para 7) 
In .the instant a a notification for 
receipt of applications was published on 
20-12-1979. The applications were to be 
filed within 30 days from the date of 
the publication, ‘Now, although the noti- 
fication was published on 20-12-79,: how- 
ever, due to strike the Gazette was not - 
out from the Press till 15-1-1980. In fact 


‘there was no publication before 15- l- 


1980. Actual publication ‘began — only 
after 15-1-1980 when the Gazette was 
despatched from the Press, . 


Held, when the Gazette was not des- 
patched or was not out up to 15-1-1980 
i.e. up to 25 days from the date of print- 
ing, it would mean that the notification 
did not come to light whereby applica- 
tions were invited. Therefore, in the in- 
stant © case a situation had arisen in 
which power of extension of date’ could 
legitimately -be exercised, else the very 
purpose of publication of the notifica- 
tion for inviting applications would 
have been defeated. — . (Para 7). 

R.-R. Vyas, for Petitioner; `B: L. 
Maheshwari, for Non-petitioner, ~~~ 

ORDER :— The petitioner in this writ- 
petition has sought a prayer restraining . 
the. Regional Transport Authority, .Jodh- 
pur, from considering the belated appli- 
the 
notification published. in the Rajasthan 
Rajpatra, dt. 13-3-1980 along with . the 


‘petitioner’s application , and other - appli-. 
‘cations which had. been réceived in, pur- 


„of the, Gazette. Notification a, 


i r kans b 
“hoe = 
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“2; The facts of the present case lie 
in a very narrow compass, The Regional 
Transport Authority, Jodhpur, after íx- 
ing the scope of four stage carriages to 
perform two return services over the 
route Gachipura to Ajmer had invked 
applications for grant of four non-tem- 
porary stage carriage permits, 
plications were invited through a Gazette 
Notification dt, 20-12-1979 (Annexure 
P/1), in which it was notified that the 


‘interested persons must file the applica- 


tion within a period of 30 days from the 
date of the publication. In pursuance of 
the Notification Annexure P/1 the peti- 
tioner and three others submitted their 
applications on 27-12-1979. However, the 
Regional Transport Authority issued an- 
other notification published in the Raja- 
sthan Rajpatra dt, 13-3-1980. (Annexure 
P/3), wherein the time for presentation 
of application was further extended up 
to 30 days from the date of the publ-ca- 
tion of the second notification i.e. An- 
nexure P/3. In pursuanze of the notifi- 
cation dt, 7-2-1980 puoalished on 13-3- 
1980 (Annexure P/3) further nine appli- 
cations were ~submitted,- as would be 
evident from the Notification dt, 1-5- 
1980 (Annexure P/4), published in Raja- 
sthan Gazette dt. 9-6-1980. The nly 
grievance of the petitioner is that cnly 
those applications which have been re- 
ceived by the Regional Transport Auth- 
ority in pursuance of the first notifica- 
tion could be considered and the appli- 
cations which have been received in 
pursuance of the second notificazion 
could not be considered simultaneonsly 
along with the applications received in 
pursuance of the first notification, The 
applications according to the petiticner 
submitted after the expiry of the 30 


' days from the date of publication of the 


first notification are liable’ to be reject- 
ed and cannot be considered by the 
Regional Transport Authority along with 
the petitioner’s applicat.on and the ap- 
plications of three others, | 


3. Return to the writ petition has 
been filed by the Regional Transport 
Authority in which it has been stated 
that the first notification published in 
the Gazette dt. 20-12-1979 was out on 
15-1-1980 and thereafter it was Jes- 
patched to subscribers, The late Jes- 
patch was on account of disruption 


> caused by strike, The said „Gazette was 
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received in the office. of Regional Trans- 
™ port - Officer, 
and even in the High Court Library, it 


The ap- 
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Jodhpur .-after 20-1-1980 


was received on 23-1-1980. This return 


„is accompanied with an affidavit. of Shri 


Daulat Raj Bhandari, District Transport 
Officer (Writs) with a copy of the letter 
of the Director, Printing and Stationary 
Department, Jaipur. The ey 
Bachraj Singh has also filed a reply on 
the main points, 


4. I have heard learned counsel for 
the parties, 

5. The only question AEA arises 
for consideration in this writ petition is 
as to whether the applications of .non4 
petitioners Nos, 2 to 9, who filed their 
applications in pursuance of the second 
notification could be considered along 
with the applications which were sub- 
mitted in pursuance of the first notifica- 
tion. Shri R. R. Vyas -learned counsel 
for the petitioner contended that the re- 
solution of the above controversy hinges 
on the proper construction of sub-sec- 
tions (2) and (3) of S. 57 of the Motor 
Vehicles Act, Sub-sec. (2) and relevant! 
part of sub-sec. (3) of S. 57 of the M. Va 
Act are reproduced hereunder for faci- 
lity of reference :— 

Section 57. Procedure in applying for 
and granting permits — (1) .........ccscesses 

(2) An application for a stage carriage 
permit or a public carrier’s permit shall 
be made not less than six weeks before 
the date on which it is desired that the 
permit shall take effect, or if the 
Regional Transport Authority appoints 
dates for the receipt of such apes: 
tions, on such dates, 


(3) On receipt of an application for a 
stage carriage permit or a public car- 
rier’s permit, the Regional Transport 
Authority shall make the application 
available for inspection at the office of 
the Authority and shall publish the ap- 
plication or the substance thereof in the 
prescribed manner together. with a 
notice of the date before which repre- 


_sentations in connection therewith may 


be submitted and the date, not ` being 
less than thirty days from such publica- 


-tion, on which, and the time and place, 


-at which, the application and any re- 
presentations, received will be consid- 
ered : 


- Provided that, - if the grant of any 
permit in accordance - with the applica- 
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tion or with modifications would have 
the effect of increasing the number of 
vehicles operating in the region, or in 
any area or on any route within the 
. region, under the class of permits to 
which the application relates, beyond 
the limit fixed in that behalf under sub- 
sec, (3) of 5. 47 or sub-sec. (2) of S. 55, 
as the case may be, the Regional Trans- 
port Authority may summarily refuse 
‘the application without: following proce- 
dure laid down in this sub-section, 


Section 57 deals with the procedure 
in applying for and granting permits. 
In sub-sec. (1) of S, 57, there is no limi- 
tation for making applications for grant 
of contract carriage permit or private 
earrier’s permit but sub-secs. (2) and 
(3) do make provisions for time limit for 
the application for stage carriage permit 
or a public carrier’s permit. Sub-sec. (2) 
lays down that an application for a 
stage carriage permit is required to be 
made not less than six weeks before the 
date on which it is desired that the per- 
mit shall take effect, and in the alter- 
native it further provides that the 
Regional Transport Authority may ap- 
point dates for the receipt of such appli- 
cations, Then the applications have to 
be submitted on’such dates, Sub-sec. (3) 
provides that when applications are re- 
ceived for stage carriage permit, the 
Regional Transport Authority. 
make the application available for in- 
spection and then shali publish the ap- 
plication or the substance thereof in the 
prescribed manner together with a 
notice of the date before which repre- 
sentations in connection therewith may 
be submitted. The Regional Transport 
Authority is further required to publish 
the date not being less than thirty days 
from such publication, on which, and 
Ehe time and place at which, the appli- 
cation and any representations, received 
will. be considered. The contention of 
Shri Vyas is that when once applica- 
tions are presented in pursuance of 
publication of notification, then sub-sec- 
tion (3) comes into play and the Regio- 
nal Transport Authority is required to 
‘make the application available for in- 
spection and publish the application for 
inviting representations and also publish 


the date, time and place, which shall not 


be less than thirty days from the pub- 
lication for consideration thereof. : 
sec. (3) according to Shri Vyas does not 
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shall - 


Sub- 


A. I R, 
contemplate issuance of any second 
notification thereby extending the date 


of receipt of applications, Shri Vyas 
submitted that in case such a power is 
conceded to the Regional Transport 
Authority to extend the date for receipt 
of application then such a power is like- 
ly to be abused and so the two sub- 
sections should be so construed as not 
to confer any power of extension of the 
date once fixed. by the Regional Trans- 
port Authority. 


6. Shri Maheshwari on the other 
hand refuted the above submission of 
Shri Vyas and submitted that the power 
of appointing the date for the receipt of 
applications vests in the Regional Trans- 
pert Authority under sub-sec, (2) and 
when circumstances arise then it is com- 
petent for the Regional Transport Auth- 
ority to extend the date so that the 
matter may receive wide publicity and 
in pursuance thereof proper applications 
may be submitted to the Regional Trans- ` 
port Authority. Shri Maheshwari empha- 
tically urged that the matter needs to 
be judged in the peculiar facts of the 
present case. According to him strike 
wes going on in the Government Press; 
The first notification was published on 
20th Dec. 1979 but, due to strike the 
Gazette was not out from the Press till 
15-1-1980.-In fact there was no publica- 
tion before 15-1-1980. According to Shri 
Maheshwari actual publication began 
only after 15-1-1980 when the Gazette 
was despatched from the Press, The 
very purpose according to him is pub- 
lication to the people at large. Merely 
printing at the Press and keeping the 
printed. Gazette. in the press was in- 
sufficient so .the Regional Transport 
Authority under these circumstances 
was justified in exercising its powers in 
extending the date. 


4, I have carefully considered the 
rival submissions and in my opinion the 
submissions made by Shri Vyas are 
dificul; to be accepted. The power of 
appointing date for the receipt of the 
applications vests in the Regional Trans- 
port Authority under sub-sec, (2) of 
S. 57. This provision does not lay down 
that once the power is exercised, fur- 
ther power cannot be exercised by the 
Regional Transport Authority. The ques- 
tion as to whether the applications re- 
ceived in pursuance of the second noti- 
fication can be considered along with 


[Sw 
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he applications received.in pursuance 
of the first “notification is linked . with 
the question as to whether the Regional 
Transport Authority possesses the power 
of extending the date of receipt of the 
applications, Sub-sec. (å) in my opinion 
confers such a power on the Regional 
ransport Authority and the Regional 
ransport Authority is competent to ex- 
end the date for receipt of applications, 
It is true that the power should not be 
misused but circumstances may arise 
hich may impel the Regional Trans- 
port Authority to extend the date and 
under such circumstances it would be 
within the competence of Regional 
‘Transport Authority to extend the date 
for the receipt of applications, In the 
wresent case in my opinion such 
a situation had arisen im which 
wer of extension of date could legiti- 
ately be exercised, else the very pur- 
se of publication of the notifica- 
tion for inviting applications would 
have been defeated, When the 
Gazette was. not despatched or was not 
ut up to 15-1-1980 i Ł., up to 25 days 
from the date of printing, it would 
ean that the notification did not come 
o light whereby applications were in- 
ivited, The provision contained in sub- 
c (3) does not in any way curtail the 
wer of appointment of the date vest- 
d in the Regional Transport Authority. 
How the applications are to be dealt 
with after their receipt has been pro- 
vided in sub-sec. (8) but sub-sec. (3) 
does not make a provision for the ap- 
pointment of date fcr the receipt of 
applications. For that only the provi- 
sion contained in sub-section (2) is to be 
looked into, I have net been referred 
to any case on the point in question. 
Thus in my opinion tne contention ad- 
vanced by Shri Vyas has no merit and 
is overruled, 



















8. No other point has been pressed 
before me, . 


9. In the result this writ petition has 
no force so it is hereby dismissed with 
no order as to costs, 


t 


Petition dismissed, 
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AIR 1982 RAJASTHAN 83 
(JAIPUR BENCH) 
G. M. LODHA, J. 


Umesh Chand Sharma, Appellant V. 
Rameshwari Devi, Respondent, 


Civil Mise. Appeāls Nos. 38 and 42 of 
1981, D/- 29-9-1981. 


(A) Hindu Marriage Act (25 of 1955), 
S. 25 (1) (as amended by Act 68 of 
1976) — Phrase ‘conduct of the parties 
and other circumstances of the case’ — 
Qualifies the phrase “such gross sum of 
such monthly or periodical sum” and 
the word ‘conduct’ is not limited to the 
instances of conduct contained in Sec- 
tion 25 (3), AIR 1981 Punj & Har 212, 
Dissented from. É 


The phrase "the conduct of the parties 
and other circumstances of the case” 
qualify the phrase “such gross sum or 
such monthly or periodical] sum”, This 
is more so because sub-cl. (3) expressly 
mentions the type of conduct on account 
of which the decree of maintenance 
granted can be varied or rescinded, and 
that is limited to remarriage or not re- 
maining chaste. The conduct mentioned 
in sub-cl. (1) is not limited to the in- 
stance of conduct contained in sub-sec- 
tion (3) i.e, remarriage or of being un- 
chaste only. AIR 1981 Punj & Har 212, 
Dissented from. (Para 10) 


(B) Hindu Marriage Act (25 of 1955), 
S, 25 (as amended -by Act 68 of 1976) — 
Permanent alimony — Decree of divorce 
on ground of desertion by wife — Wife 
is not disentitled to permanent alimony 
but her conduct should be considered 
while determining quantum of main- 
tenance, AIR 1981 Punj & Har 212, Rel. 
on. (Paras 11, 14) © 


Cases Referred : Chronological, Paras 
AIR 1981 Punj & Har 212 

1976 Hindu LR 837 (Punj & Har) 
AIR 1975 Cal 64 -> l 8, 
AIR 1973 Ker 273 

AIR 1960 Cal 438 . 

AIR 1960 Cal 575 8, 


Oo Oo oO 8 NI 


(1949) 2 All ER 196: 65 TLR 489; 93 
SJ 539, Sydenham v. Sydenham & Il- 
' LTingworth 8 


S. K. Keshote and A. K, Pareek, for 
Appellant (in C.M.A. No, 38 of 1981) and 
C.M.A. No. 42 of 
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- 1981); S. K. Gupta; - for Appellant. 

dent (in C. M. A, 38 of 1981), 

- : JUDGMENT :— These two. cross ap- 
peals have been filed. by. either of the 

spouse against the order of the District 

Judge, Sawai Madhopur, Camp Ganga- 

pur City, dated 5-8-1980, 

2 Rameshwari is the wife and Umesh 
Chand is the husband,. A decree for dis- 
solution of marriage has already been 
passed by the District Judge, and con- 
firmed by this Court on the ground that 
Rameshwari has- deserted Umesh Chand, 
and in spite of a decree for restitution 


of conjugal rights, she did not comply ` 


with the decree and continued to stay 
away from. the husband, 

3. The present controversy has arisen 
in respect of the- application of Ramesh- 
wari under S. 25 of the Hindu Marriage 
Act, 1955 for grant of permanent ali- 
mony and maintenance. The lower 
Court has come to the conclusion that 
Rameshwari is entitled to get permanent 
alimony and maintenance. She has 
claimed Rs. 200/- p. m, as per her ap- 
plication. 
that she would get: Rs. 
maintenance from her husband Umesh- 
Chand and this maintenance would: (be 
given with effect from 22-1-1980, 
the parties are aggrieved by this order. 
Whereas, Rameshwari claims that the 
amount should bė ‘inéreased to Rupées 


200/-, Umesh Chand has challenged’ the’. 


order on the ground that no mainte- 
nance whatsoever should have been al- 
‘lowed in view of the conduct of deser- 
tion by the wife. 

„4. Mr, Keshote’ appearing for the ap- 
pellant Umesh Chand invited my atten- 
fion to the amendment of S, 25, in 
which the conduct of the parties ‘and 
other circumstances 
been added by the Act No. 68 of 1976. 


It' was argued by’ Mr, Keshote that be- 


cause of this amendment now in spite 
bf passing of the decree for- conjugal 
rights directing the wife to come and stay 
with the husband and- which resulted in 
passing of decree for dissolution of mar- 


` viage, the wife cannot claim any ‘main-. 


because it would 


¥enance permanently, 
conduct’ of 


be putting premium‘ on ‘her 


Wesertion. It was pointed out that ‘the. 


Legislature intended -to. remedy this mis- 
chief, and, therefore, it has _ 
word ‘conduct’ which’ was net there ear- 
Her in's, gp sa a 


Umesh Chand- v: Rameshwari. Deyi 


(in: 
C.M.A,-No, 42. of 1981) and-for Respon-. 


-about Rs. 200/- 


The lower Court has directed. 
125/- p. m, as’ 


. Both. 


of the case have | 


added: the ` ery 


+ 
ATR 
. s tis + 


-:§ The: learned; counsel: Mr, Gupta; 


-who appeared for Rameshwari: submit- 


ted that it is settled law that even when 
a decree for dissolution is . passed om 
account of any lapse of the wife, the 
wife is entitled to maintenance tili zne 
remarries, 

‘6. Mr. Gupta further daved tht it 
has been established on ‘record: that 
Umesh’ Chand is having lots of agricul- 
tural land from which he gets substan- 
tial income and he has got'a'house of 
Rs. 80,000/-, . the rent of which is also 
p. m. In view of this 
Mr. Gupta argued that the maintenance 
should have been at least Rs. 200/- p.m. 
more so when she is suffering from 
various diseases and is required to 
spend huge amount for her treatment. 


7. Mr. Gupta in support of his con- 
tention invited my attention to a judg- 
ment of the Punjab & Haryana High 
Court reported in Rajinder Parkash v. 
Smt. Roshni Devi, AIR 1981]. Punj &. 
Har 212, Head Note of which.. reads as 


under (at p. 213):—~ 


“The reference in. sub-sec,. (1). of Bees: 
tion 25 to- the conduct of the parties is 
to be read with the provisions of sub- 
section (3) thereof. Accordingly, no. 
party will be entilted to the maintenance 
keeping.in view their conduct, if either. 
of them has remarried or, if the party 
claiming the maintenance is wife, has 
not remained chaste, But, it cannot be 
said that simply because.... the divorce 


was granted.on the basis of . desertion 


on the part of the wife, it is itself suffi- 
cient to deprive her of the maintenance 
under, Sec. 25. In this -respect, ref- 
erence to S, 125 of the Code of Cri- 
minal Procedure may be. relevant, 
Therein, 
has been divorced by, or. has. obtained 
divorce from her husband and has net 
remarried.” 


-& I would: also refer to ahe follow- 
ing para from the Treatise on the Mar- 
riage Laws of India, by Mr, B; P. Beri, 
former Chief Justice of the. Rajasthan. 
High Court, in which the learned au- 
thor while discussing the question of. 
grant of alimony has observed as under: . 

“Adultery : In K. - Kunhikannan. v 
N. V. Malu.. (AIR 1973. Ker - 273) 
the wife- was found. guilty. of adult-: 
: She asked- . for. . alimony... & 
bare.. -subsistence > allowance-:- 
pees- 25/+. p.m, was-.allowed, + In- appeal... 


‘wife includes a woman who . 


of. Ro-. 


. 3982. - 


_to the principles. 


' opinion, 


Jeave .a wife, 


the argument was that the wife - being 
guilty should not. have been . granted 
alimony, The learned Judges referred 
adocted in similar 
eases under the English. Matrimonial 
| Causes Act. and quoted ` Sydenham v. 
‘Sydenham and Illingworth, (1949) 2 All 
ER 196 and quoting extensively Denning 
L. J, held that such a wife was. also 
entitled fo alimony. It iS only the con- 
duct subsequent to the decree. which 
was material. 


“In Amer Kanta Sen vy, 
{ATR 1960 Cal 438) the 
dissolved due to wife’s 
wife made an application under S, 25 
saying that she was not ‘keeping good 
health; she did not intend to remarry; 
she came from a respectable family and 
that she wished to dedizate the rest of 
her life for the progress of her son. and 
in painting and music for which she had 
special aptitude and asked for alimony. 
On principle, it was held that only be- 
cause the wife was guily of adultery, 
she could net’ be denied alimony, but- 
in the peculiar circumstances of the 
case, a small sum was allowed because 
the wife was- working in the Al India 
Radio. 


In Sachindra. Nath’ v. Pomi (AIR 
1960 Cal 575), the wife was living in 
adultery with her sister's’ husband, ‘The 
husband was granted divorce on that 
ground. The wife applied for alimony, 
both for herself and her daughter, The 
trial Court awarded Rs. 30/- p.m. to 
the wife and Rs. 20/- pm, to: the 
daughter, The learned Judge observed, 
"the unchastity on the part of a woman 
(and also sexual intercourse by .a man 
with a woman outside wedlock) are sins 
against the ethics of matrimofiial mora- 
lity in this country, Moral law, it is 
true, is not the positive civil law of a 
country, but there are many instances 
where law and morality meet, In our 
such a meeting place of law 
and morality is S. 25 of the Hindu Mar- 
riage Act, and for the matter of that 
Sec. 18 of .the Hindu Adoptions and 
Maintenance Act, In the. exercise of 
judicial discretion, . expressly vested in 
Courts of law under Section 25 (1) of 
the Hindu Marriage Act, a Judge should, - 
unless there be. very special. grounds; 
divorced. on. the .. ground 
of proved unchastity, o>: : adultery, - te 


Sovana Sen 
marriage was 
adultery, The 


, resources oË. her- immorality... and ` deny. 
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her. the lawful means. of- support, “by 
passing .a. deeree o maintenance in her 
favour”. 


It- may be noted that in this case, 
there was unrebutted evidence to the 
effect that wife Banmala was living in 
adultery with the co-respondent, even 
at the time when the case was ~ being 
heard. However, the maintenance of 
the daughter at the rate of Rs, 20/- p.m. 
was affirmed. 


In Atam Prakash v. Jai Devi, 1978 
Hindu LR 837 (Punj & Har) the wife 
was found guilty of adultery in which 
the husband and his mother  connived. 
She was awarded alimony at Rs. 60/- 
p.m., the ‘husband’s income being a 
mere Rs. 165/- pm, the High Court 
declined to disturb, ' 


Cruelty: In Jagdish v, Manjula, AIR 
1975 Cal 64 (65, 66), the husband had ob- 
tained judicial separation on the ground 
of wife’s cruelty towards him. She had 
only filed a written, statement, but did 
not contest the case. Eventually, the 
wife asked for alimony, The husband 
contested it urging: 


(a) that she was not entitled to any - 
alimony cern she was guilty si 
cruelty; 


(b) that the claim -of Rs, 500/- Dp. Ms 
was’ excessive, 


Adopting the reasoning given in Dr. 
Hermousji v. Dina Bai (AIR 1955 Bom 
413) — a case under the Parsi Marriage 
& Divorce Act, 1936, the learned Judges 
held that the conduct of the wife was 
relevant, but it was no part to be con- 
sidered in the grant of alimony to her 
and having regard to the income ef the 
husband calculated on the principles of - 
net income as it obtained in England, 
the wife was awarded Rs. 400/- p.m.” 


. $. While discussing the judgment in 
Sachindra Nath v. Banmala (AIR 1960 
Cal .575) (supra) wherein the learned 
Judges observed that the unchastity of 
the wife are sins against the ethics of 
matrimonial morality in this country, 
but moral law is not. the positive civil 
law. of .a country. Their Lordships ob- 
served that law and morality . meet in 
S..25 of the H. M, Act. and,. therefore, 
a..Judge should unless there. be very: 
special grounds leave. a wife divorced on 
the -ground. of proved unchastity or ad- 


_ ultery,.to- the reseurces .of -her immora- .- 
lity- an deny her`the lawful means - of.. 
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her support, In Jagdish v. Manjula 
(supra) the wife was granted main- 
tenance in spite of the fact that she 
was guilty of cruelty and the learned 
Judges held that this conduct was no 
bar to be considered in the grant of. al- 
imony. , 

10. On a thoughtful consideration. of 
amendment. introduced in S. 25, I am in- 
clined to agree with the interpretation put 
by Mr .Gupta that the conduct of the par- 
ties and other circumstances of the case 
qualify the phrase “such gross sum or 
such monthly or periodical sum. This 
is more so because sub-cl, (3) expressly 
mentions the type of conduct on account 
of which the decree of maintenance 
granted can be varied or rescinded, and 
that is limited to remarriage or. not 
remaining chaste. I am not prepared to 
learned 

















‘Court the view that the conduct men- 
tioned in sub-cl. (1) is limited to the in- 
stance of conduct contained in sub-sec-~ 
tion (3) Le, remarriage or of being un- 
chaste only. 

11. I am prepared to accept the pro- 
position laid down by Punjab & Haryana 
High Court that a wife against whom. a 
decree is passed on account of her own 
desertion is also entitled to permanent 
. falimony under 8, 25 of the Hindu Mar- 
‘riage Act. 

12. The next question is, what should 
be the amount in this case for which 
both the parfies are agitating. : 

13. The argument of Mr, Gupta that 
the lower Court should have considered 
fhe income for the purpose of fixing 
maintenance by including the income of 

agricultural land and the house, The 
lower Court has held that it is about 
Rs, 55/- p. m. and the salary is Rupees 
445.20 p., and thus if the amount receiv- 
ed from the income of the house is add- 
ed to it, which is Rs. 33/- the total 
income comes to Rs. 533/- pm, on a 
careful consideration of the evidence, 
I am not inclined to disturb this find- 
ing of the lower Court and I hold that 
the total income of the husband is 
Rs. 533/- p.m. from all sources including 
salary, agricultural land and the house 
rent. l l 
14. The fact that the wife deserted 
the husband and the conduct should be 
considered while deciding the question 
of permanent maintenance now assumes 
importance, because admittedly -the 
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‘That being so, 


‘Chand succeeds partially, 
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lower courts has not considered this as- 
pect of the matter. It is true that no 
‘dry and cut’ solution can be found out 
for measuring the conduct of desertion 
in terms of the reduction in quantum of 
maintenance, However, when the Leg- 
islature has introduced this amendment 
in S. 25, it cannot be treated as redun- 
dant and should be given effect to logi- 
cally and legally. Undoubtedly, the wife 
in the present case deserted the hus- 
band, did not reconcile and return to 
the husband during the pendency of the 
first litigation of restitution of conjugal 
rights. She insisted on remaining sepa- 
rately even when a decree for vrestitu- 
tion of conjugal rights was passed, and 
forced the husband to file a petition for 
dissolution of marriage, and now the 
marriage has been dissolved, for which 
she alone is responsible, she cannot per- 
suade this Court for grant of such main- 
tenance which should be enough for 
maintaining her, and also meeting the 
expenses of the medicines, It is self- 
invited trouble, for which none else but 
she is resporisible, The act of desertion 
which was done initially and which has 
been consistently followed by her, in no 
case. can put premium over her conduct. 
in consonance with the 
intention of the Legislature and also the 
amendment introduced in S. 25, I am of 
the opinion that whereas the appeal fil- 
ed by her is devoid of force and de- 
serves to be dismissed, she is further 
entitled to reduced maintenance, which 
is hereby reduced from Rs. 125/- p.m, 
to Rs. 100/- p.m, The appeal of Umesh 
There would 
be no order as to costs. 

15. Both the learned counsel haya 
challenged the date fixed by the lower 
court for the grant of permanent ali- 
mony. Mr. Keshote submits that it must 
be the date of judgment, but Mr. Gupta 
on the contrary urges that it must be 
the date of application. However, I am 
of the opinion that there is absolutely 
no ground to interfere in the discretion 
of the lower court on this point, and, 
therefore, the date fixed by the lower 


"court is confirmed. 


16, The result is that appeal of Ram- 
eshwari Devi is dismissed and that of 
Umesh Chand is accepted, There would 
be no order as to costs in both these 


appeals, 
Order accordingly, 
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AIR 1982 RAJASTHAN 87 
(JAIPUR BENCH) 
N. M. KASLIWAL, J. . 
Milind Nikhare, Petiticner v. The Mal- 
viya Regional Engineerng College So- 
ciety and another, Respondents. 


Civil Writ Petn, No. 1301 of -1981, Dj- 


6-11-1981. 

Constitution (Scheduled Tribes) Order 
{1950), S. 2, Sch. I, Part EX, Item 1g — 
Constitution of India, Art. 342 (1) — Sche- 
duled Tribes — Are prescribed for every 
State — Scheduled Tribe of one Siate 
cannot claim reservation in another 
: State. 


The words “in relatior to” in Art. 342 
'of the Constitution as well as the Consti- 
tution (Scheduled Tribes} . Order, 1950, 
make it clear that a particular tribe can 
be considered as a Scheduled Tribe only 
in relation to that State for which the 
President issues a notification. Therefore 
while claiming right to be considered 
against reserved seat for students quali- 
fying from Schools: or Colleges from 
Rajasthan only such students can claim 
right against the reserved seat who are 
members of a scheduled tribe which is 
recognised in Rajasthan under the Presi- 
dential Order issued under Art. 342 of 
the Constitution of India. A candidate has 
to be selected against the reserved quota 
from Rajasthan and as such a candidate 
even if taken as a member of “Halba 
‘Tribe’, which is recognised as scheduled 
tribe in Maharashtra, cannot claim any 
right of admission against the reserved 
Seat of scheduled tribe to be selected 
from Rajasthan. Case law discussed. 

(Paras 9 & 10) 


Cases Referred: Chronological Paras 
ILR (1976) 1 Punj & Har 769 5, 12 
1974 Lab IC 141 (Bom) 5, 13 
AIR 1969 SC 597 5, 11 
AIR 1969 Orissa 220 5, 14 


' Mr. Sharma, for Petitioner: N. L. Jain, 


for Respondents. 


'ORDER:— A short bu: an important 
‘question of law is involv2d in this case. 

2. The petitioner alleged in the writ 
petition that his father was transferred 
from Bhopal (M..P.) to Jeipur (Rajasthan) 
in the month of July, 1976 and since 
- then he is working here. The father of 
the petitioner is an employee of “he 
Khadi and Village Industries Commis- 
sion and he has to move about in diffsr- 
ent parts of the country as and when 
transferred. The petitioner passed All 
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India Senior School] Certificate Examina- 
tion in Science in 1981 from the Central 
School, Jaipur. The Senior School Certi- 
ficate is based on 10+2 system and the 
petitioner passed the final year of this 
course. The petitioner belengs to the State 
of Maharashtra and has been recognised 
as a scheduled tribe under the Scheduled 
Tribes Order, 1950 issued by the Govern- 
ment of India. The petitioner applied for 
admission in 4 years Engineering Degree 
Course at the Malviya Regional Engineer- 
ing College, Jaipur, which is one of the 
Regional Engineering Colleges establish- 
ed in the country sponsored by the Gov- 
ernment of India. The petitioner was 
called for interview on 11-8-1981 and was 
selected. The petitioner was also asked 
to deposit admission fees which he did 
at once on the same day. According to 
the scheme of arrangements between 
various regional colleges of engineering 
established in the country, the petitioner 
was selected in Electrical Engineering 
Degree Course at Allahabad against one 
seat of Scheduled Tribe candidate for 
students qualifying from schools or col- 
leges from Rajasthan for 1981-82. 


‘The allegation of the petitioner is that 
the respondents refused to give the peti- 
tioner the necessary clearance and ad- 
mission card without any valid reason. 
The petitioner, however, learnt that the 
adrnission card was not given by the re- 
spondents on the ground that he did not 
belong to a scheduled tribe in the State 
of Rajasthan.-In the aforesaid circum- 
stances, the petitioner filed this writ peti- 
tion seeking an appropriate writ, order 
or direction from this court to the re- 
spondents not to withhold admission of 
the petitioner. in Electrical Engineering 
Course for’ which he has been selected. 
It has been further prayed that the re- 
spondents may be directed to give neces- 
sary clearance and admission card to the 
petitioner so that he may be able to join 
his classes at Allahabad. 


3. In response to a show cause notice 
given to the respondents. a reply was 
filed. The stand taken by the respondents 
is that the petitioner belonged to a Sche- 
duled Tribe recognised in the State of 
Maharashtra, but the said scheduled 
tribe is not recognised in Rajasthan. It 
has been admitted that the petitioner was 
called for interview on 1ith Aug., 1981 
and he deposited the fees. itis, however, 
not -admitted that he was selected or that 
his admission was finally cleared. It was 
made clear to the petitioner that unless 
he satisfied the respondents that he be-. 
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longed to a schéduléd tribe of Rajasthan, 
his admission would net be cleared. -It 
has further been averred that “Halba” 
is a scheduled tribe recognised for the 
State of Maharashtra only and So far as 
Rajasthan is concerned ‘Habla’ is not a 
scheduled tribe at all. 


4. Mr. Sharma, learned counsel for 
the petitioner pointed out that Malviya 
Regional Engineering College, Jaipur has 
issued an admission circular and instruc- 
tions to the candidates for admission to 
lst year B. E. Degree Course at Malviya 
Regional Engineering College, Jaipur and 
other 14 Regional Engineering. Colleges 
for the Session 1981-82, which has been 
annexed with the writ petition as An- 
nexure 4. According to cl. 5 of the afore- 
said admission circular, which deals with 
eligibility of candidates, only those can- 
didates who had passed the qualified 
examination as a regular student from 
schools/colleges located in the State of 
Rajasthan or’have appeared at these 
examinations were eligible to apply. 
Learned counsel for the petitioner fur- 
ther pointed out that a meeting of. Prin- 
cipals of Regional Engineering Colleges 
was held in the Conference room of Min- 
istry of Education and Culture on 14-il- 
1980 at New Delhi to finalise the revised 
procedure for admission for the year 
1981-82. Minutes of the said meeting have 
been filed as Annexure 9. At Item No. 1.3 
it was decided that: “all the Regional 
Engineering Colleges agreed to join hands 
together to adopt the revised procedure 
of admission from 1981-82. Thus only one 
application will be submitted by the stu- 
dents for admission to one or any of the 
15 Regional Engineering Colleges for the 
academic year 1981-82 and onward.” 


In view of the aforesaid provisions, it 
is contended by the learned counsel for 
the petitioner that the petitioner could 
have applied only at one of the 15 Re- 
gional Colleges and the petitioner having 
passed his qualifying examination as 4 
regular student of Central School, Jaipur 
the petitioner submitted his application 
at the Malviya Regional Engineering Col- 
lege, Jaipur. There is no restriction in the 
Admission Circular Annexure 4 that the 
‘petitioner should be a scheduled tribe 
candidate of Rajasthan only, as such, he 
was entitled to be given © admission 
-against the reserved seat of scheduled 
tribe. It was further contended that the 
_aforesaid admission circular only - -men- 
tioned that a ‘candidate ‘should be -a-per- 
“son. belonging tó scheduled tribe and 


os there: was ‘no distinction’ like a scheduled - 


“Milind v.. Malviya‘Regnl.” Engg:. Coltege: Socy: = ~- 


petitioner is 


ASL. R.-: 


tribe of: Rajasthan -or of Maharashtra... 
According to the learned counsel for the. 
petitioner, the petitioner fulfilled all the. 
qualifications of a scheduled tribe candi-. 
date and having passed the qualifying- 
examination- from the Central  School,. 
Jaipur situated in Rajasthan, was entitled - 
to be selected against one reserved. 
at Allahabad for students qualifying. 
from schools or Colleges from Raj asihan, 
for 1981-82. 


5. Mr, Jain, learned eel for the- 
respondents on the other hand invited 
attention to Art. 342 of the Constitution. 
of India, which reads as under:— 


“349 (1) The President (may with res- 
pect) to any State (or Union territory), - 
and where it is a State, after consulta- 
tion with the Governor thereof) by pub- 
lic notification specify the tribes or tribal 
communities or parts of or groups within 
tribes or tribal communities which shall 
for the purposes of this Constitution be 
deemed to be scheduled Tribes in. rela- 
tion to that State (or Union territory, as 
the case may be).” 

Mr. Jain contended that according to this 
provision the tribes or tribal communities 
shall be deemed to be scheduled tribes 
in relation to that State. or Union terri- 
tory as the case may be. In exercise of 
the powers conferred by cl. (1) of Arti- 
cle 342 of the Constitution of India, the 
President issued the Constitution (Sche- 
duled Tribes) Order, 1950. S. 2 of the 


- aforesaid order reads as under:-— — 


“The tribes or tribal communities, or 
parts of, or groups within, tribes or tri-. 
bal communities, specified in Parts I to 
XVI of the Schedule to this Order shall, 
in relation to the States to which those 
Parts respectively relate, be deemed to 
be Scheduled Tribes so far as regards 
members thereof resident in the localities 
specified in relation to them respectively 
in those Parts of that Schedule.” | 


‘Parts (I) to (XVI) of the Schedule -to 
this Order name the scheduled tribes in 
different States. Part IX of the Schedule- 
consists of Maharashtra, in which at item 
No. 19 “Halba”, “Halbi” have been men- 
tioned as scheduled tribe. Part XIII deals. 
with Rajasthan, in which Halba or Halbi 
has not been mentioned as a scheduled 
tribe. Mr, Jain, learned counsel, thus con- . 
tended that Halba or Halbi is.a scheduled 
tribe in relation to the State of Maharash- 


‘tra only and cannot be’ considered . 
‘a scheduled ‘tribe : in Rajasthan. 
“It is - also contended- ~~ that the 


“neta scheduled -tribe..in - 


seat. . 


<> 
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` the place of his: 


‘the petitioner . belonged to a 


residence, 
argued. that the petitioner has not even 
alleged that he was born in Maharashtra 


and has also not given any period when.. 
he or his father resided in Maharashtra. 


and as such if-the ancestors of the peti- 
tioner might have lived sometime in 
Maharashtra, the - petitioner cannot be 
taken to'be of a scheduled tribe even in 
Maharashtra. ‘According to Mr. Jain, the 
residence of the petitioner in Maharash- 
tra was necessary to claim any right of 
scheduled tribe being a ‘Halba’, and even 
in that case, he could be recognised as 
a member of scheduled tribe in the State 
of Maharashtra only. According to the 
allegations made in the writ petition, the 
only facts disclosed by the petitioner are 
that his father was postad at Bhopal 


(M. P.) and from there he was transfer- 


red to Jaipur in 1976. This does not go 
to show that the petitioner: ever resided 
in Maharashtra or got any education 
there and as such he carmot be consider- 
ed at all a member of scheduled tribe. 
Mr. Jain placed reliance on the following 
‘authorities in support of his aforesaid 
contentions : K, Appa Rao v. Directors 
of Posts & Telegraphs, Orissa, AIR 1969 
Orissa 220, V. B. Singh v. State of Pun- 
jab, ILR (1976) 1 Punj & Har 769, 
Wasudeo Laxman Nandanwar v, Union 
of India, 1974 Lab IC 141 (Bom) and 
Parasram v. Shivchand, AIR. 1969 . SC 
597. | 

6. Mr. Sharma, learned counsel for 
the petitioner, in reply, contended that 
the petitioner has filed Annexure 1 as a 


certificate from the court of Naib Tah- 


Sildar and Executive 
‘chiroli at Desaiganj certifying that the 
petitioner resident of village.. Armori, 
‘Tehsil Gadchiroli, Chanda district in the 
Maharashtra State belongs to the ‘Halba’ 
community which was recognised as a 
scheduled tribe under the Scheduled 
‘Castes, Scheduled Tribes Lists notified in 
Orders, 1956. Similarly, the petitioner has 
aiso filed Annexure 2 a certificate from 


Magistrate, Gad- 


the Munsiff & Judicial Magistrate, Jaipur 


City (West) Jaipur certifying that the 


petitioner belonged to “Halba” (schedul-. 


ed tribe) and has been nctified as schedul- 
ed tribe in Maharashtra. 

It is thus, contended that the above two 
certificates were sufficient to prove that 
scheduled 
tribe and the College authorities had not 


‘challenged the genuineness of these certi- 
‘ficates. Mr. Sharma thus contended that 
“In view. of these 
; petitioner did not find -it-necessary -to:give 


two certificates, the 
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any particulars or details of his residence 
in Maharashtra. It was also argued that 
the authorities cited by Mr. Jain were 
not applicable to the facts and. circum- 
stances of this case as the scheme of seek- 
ing admission .in a Regional Engineering 
College was entirely different. In this 
regard, it was further submitted that a 
candidate for seeking admission in Re- 
gional Engineering Colleges could have 
applied only at one of the Regional Engi« 
neering Colleges and that also in the 
State from where he passed the qualify- 
ing examination. The father of the peti~ 
tioner was employed in Khadi Village 
Industries Commission, which was an 
All India Service and the petitioner had 
to move along at. various places in the 
country wherever his father was trans- 
ferred. In this sort of situation, it is 
contended that if the father of the peti- 
tioner has been transferred in the State 
of Rajasthan and the petitioner had ` to 
pass his qualifying examination at Jai- 
pur, he should not be deprived of being 
treated as a member of Scheduled Tribe 
and get a seat against reserved quota. 


T. Mr. Jain, learned counsel for the 
respondents on the other hand, contend~ 
ed that the view taken by the Collega 
authorities is both reasonable and in ac- 
cordance with law, The seat at Allahabad 
for which the petitioner is making a 
claim is reserved for a scheduled tribe 
of Rajasthan. The question. of merit . 
against the reserved seat is considered 
between the members of the scheduled 
tribes only. A member of scha 
duled tribe .in Rajasthan cannot 
be made to compete with one 
of a scheduled tribe in parts other 
than Rajasthan, If the seat is reserved 
for a candidate to be selected from Rajase 
than, then the competition should be only 
scheduled 
fribes who are recognised in Rajasthan. 
According to Mr. Jain there is no hard- 
ship occasioned to the petitioner, on the 
contrary, another candidate who is a 
member of a scheduled tribe in Rajasthan 
will be deprived of getting an admission 
in case the petitioner is given this chance. 
There is no restriction for the petitioner 


' to compete with other candidates in the 


general category. It is further submitted 


‘that the Constitution itself and the Sche- 


duled Tribes Order issued under Art. 342 


-of the Constitution lay down scheduled 


tribes in relation to the particular States 
or even in relation to particular locali- 
ties. and a person cannot be considered 


. for other than those States or. areas, 
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8 I have given my careful considera- 
tion to the arguments advanced by learn= 
ed counsel for both the parties. 


9. In order to determine whether or 
not a particular tribe is a scheduled tribe 
within the meaning of Art. 342 of the 
Constitution of India, one has to look at 
the public notification issued by the 
President in that behalf. Art. 342 itself 
uses the words “that the tribes or tribal 
communities...... be deemed to be sche- 
duled tribes in relation to that State or 
Union territory, as the case may be”. 
“The words “in relation to” are. significant 
which mean that a scheduled tribe is to 
be deemed for that State only for which 
a public notification is issued by the Pre- 
sident. The President, in exercise of the 
powers conferred by ce}. (1) of Art. 342 
of the Constitution of India has promul- 
gated Constitution (Scheduled Tribes) 
Order, 1950 and S. 2 of this order as al- 
ready reproduced above clearly makes 4a 
mention that “the tribes specified in 
Parts I to XVI of the Sch, to this Order 
shall in relation to the States to which 
those parts respectively relate, be deem= 
ed to be scheduled tribes”, From a peru- 
sal of Art. 342 of the Constitution as well 
as the Constitution (Scheduled Tribes) 
Order, 1950, it is clear that a particular 
(tribe can be considered as a scheduled 
tribe only in relation to that State for 
which the President issues a notification. 

10. In my view, while claiming right to 
,be considered against a reserved seat for 
students qualifying from Schools or Col- 
leges from Rajasthan only such students 
ican claim right against the reserved seat 
.{who are members of a scheduled tribe 
which is recognised in Rajasthan under 
the Presidential Order issued under Arti- 
cle 342 of the Constitution of India. A 
candidate has to be selected against the 
reserved quota from Rajasthan and as 
jsuch the petitioner even if taken-as a 
imember of “Halba” tribe, which is re- 
icognised as scheduled tribe in Maharash- 











itra, cannot claim any right of admission - 


lagainst the reserved seat for scheduled 
tribesto be selected by the Malviya Re- 
gional Engineering College, Jaipur. There 
jis no bar for the petitioner or a person 
lew him to compete with the candidates 
in the general category. He cannot claim 
of being a member of scheduled tribe 
in the State of Rajasthan. As I am taking 
this view I do not propose to decide the 
other questions that the petitioner is not 
even a member of scheduled tribe for 
the State of Maharashtra also, as no 
cogent and convincing material has been 
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placed on record to show that he ever 
resided in Maharashtra. I have my own 
doubts to hold that the petitioner ‘can 
claim any benefit -belonging to a member 
of scheduled tribe even in Maharashtra, 
as the only facts mentioned in the writ 
petition are that the father of the peti- 
tioner was transferred from Bhopal 
(M. P.) to Jaipur (Rajasthan). in the 
month of July, 1976 and since then he 
was working here. The petitioner has 
not given any details of the place of his 
own education or the places of posting 
of his father. 


11. In Parashram v. Shivchand, (AIR 
1869 SC 597) their Lordships of the Sup- 
reme Court held that in the absence of a 
public notification issued by the President 
a person properly described as Mochi in 
Punjab does not fall within the caste of 
Chamars as included in Constitution 
(Scheduled Tribes) Order, 1950 and Con- 
stitution (Scheduled Castes) (Union Ter- 
ritory) Order, 1951 (as amended in 1966). 


.12. In V. B. Singh v. State of Punjab 
(ILR (1976) 1 Punj & Har 769), a Divi- 
sion Bench of Punjab and Haryana High 
Court held that the declaration of sche- 
duled castes has relation only to that par- 
ticular State or Union territory for which 
the declaration is made and not for other 
States or Union territories. It was further 
held that a member of a caste declared 
to be scheduled caste in one State and 
residing therein cannot be considered as 
belonging to scheduled caste of another 
State. 


13. In Wasudeo Laxman Nandanwar 
v. Union of India (1974 Lab IC 141), a Di- 
vision Bench of the Bombay High Court 
held as under: 

“Constitution (Scheduled Tribes) Order, 
1950, CL (2) Sch. Part VII-A — Resident 
in the localities — Interpretation — Re- 
sident can only mean a permanent resi- 
dent of that place or a person having a 
permanent abode in that place”. 


14. In K, Appa Rao v. Director of 
AIR 1969 
Orissa 220), a Division Bench of Orissa 
High Court held as under (at p. 221):— 

“The phrase “in relation to that State” 
occurring after the words “Scheduled 
Castes” in Art. 341 {D and the phrase 
“in relation to that State” occurring after 
the words “Scheduled Tribes” in Art. 342 
(1) are not without significant. This 
shows that in order to get the benefit of 
being a member of a Scheduled Caste or 
Scheduled Tribe in the matter of public 
employment the person claiming it 


‘stances of the case, 
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‘parts respectively relate, be deemed 
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should be a member of such caste or 


tribe in relation to the particular area 


or State where he is residing and where 


he seeks employment, S, 2 of the Publie 
Employment (Requiremen: 
‘ence) Act, 1957, cannot override the pro- 


as to Resid- 


visions of the ‘Constitution, Paragraph 2 
of the Constitution (Scheduled 
Tribes) Order, 1950, supports the above 
view since it provides that the tribes or 
tribal communities specified in Parts I to 

‘in 
those 
to 
be the Scheduled Tribes so far as regards 
members thereof resident in the locali- 


relation to the States” to which 


‘ties specified in relation io. them respec- 


tively in those parts of that Schedule, It 
is, therefore, clear that the particular 
Scheduled Tribes specified in the various 
Parts of the Schedule to thaf Order are 
recognised as Scheduled Tribes only for 
the particular area included in those 
Parts of the Schedule and not anywhere 
else. So, any -reference to Scheduled 
Tribes or Scheduled Castes must be in- 


.tended to be relatable tg the Scheduled 


Tribes or Scheduled Casies in relation to 
the particular area or State as appear- 
ing in the~Schedule to that Order.” 

15. Thus, in the view taken by me, 
no relief can be granted to the peti- 


‘tioner and the writ petition deserves to 


be dismissed, In the facts and circum- 
there will be no 


Fetition dismissed, 
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tion of jurisdiction — It is the substance 
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suit that has to be seen. AIR 1979 Raj 
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S. 31 — Suit for declaring decree of re- 
venue court as void and ineffective — 
Other relief being for partition and pos- 
session — Decree allege to be fraudu- 
lent and against tenancy rights of plain- 
tif — Suit is cognizable by civil court 
and not by revenue couzt — Other relief 
can be referred to revenue court. 1963 Raj 
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Raj LW 347, AIR 1971 Raj 164 and 1972 
Raj LW 532, Disting. (Rajasthan Tenancy 
Act (3 of 1955), S. 242). (Paras 15, 16, 22) 
Cases Referred: Chronological Paras 
AIR 1979 Raj 142 (FB) 8, 16 
AIR 1977 Raj 238: 1977 Raj LW 131 8 
AIR 1977 NOC 308: 1977 Raj LW 143 8 


AIR 1972 Raj 137: 1971 WLN 674- 13, 15 
1972 Raj LW 532 6, 21 
AIR 1971 Raj 164 6, 20 


ATR 1969 All 526: 1968 All LJ 1108 (FB) 


10 
AIR 1969 Raj 89 16 
1969 Raj LW 347 l 6, 19 
1963 Raj LW 323 6, 18 
1963 Raj LW 516 12, 15 
AIR 1953 Pepsu 15? 14, 15 


1953 Raj LW 332 . 16 
AIR 1932 All 293: 1932’ All LJ 437 (FB) 
14 


AIR 1929 All 232 14 
AIR 1929 All 845 (1) 14 
H. M. Parekh, for Petitioners; R. N. 


Bishnoi (for Nos. 1 to 6) and H. N. Calla, 
Addl. Govt. Advocate, for Respondents. 


S. K. MAL LODHA, J.:— By this peti- 
tion under Art. 226 of the Constitution of 
India, petitioners Gurucharan Singh and 
6 others seek to quash the order (Ex. 4) 
dated Nov. 9, 1978 of the Board of Re- 
venue for Rajasthan, Ajmer (for short 


-the Board’ hereinafter}, by which, it held 


that a revenue court has jurisdiction to 
try the suit filed. by Smt. Shyam Kaur 
deceased, Smt. Gurdayal Kaur (respon- 
dent No, 1) and Smt. Jaswant Kaur (re- 
spondent No. 2) for declaration and pos- 
session, which was instituted against 
Gurucharan Singh and 10 others in the 
Court of Assistant Collector, Hanuman- 
garh on Nov. 3, 1966. 


2. A few facts leading to this petition 
may be noticed: 


Smt. Shyam Kaur widow of Hazur 
Singh (deceased), Smt. Gurdayal Kaur 
(plaintiff-respondent No. 1) and Smt. Jas- 
want Kaur (plaintiff-respondent No. 2) 
instituted a suit for cancellation of the 
decree dated March 7, 1963 passed in suit 
No. 7 of 1961 (Gurucharan Singh v. Hazur 
Singh) by the Assistont Collector, Hanu- 
mangarh. on the ground that it was col- 
lusive and fraudulent and that Smt. 
Shyam Kaur (deceased) not being a party 
to Suit No. 7 of 1961 was not bound by 
that decree. It was also prayed in the 
plaint (Ex. 1) that a declaration may also 
be made with regard to the shares of the 
plaintiffs and Smt. Suchiyar, Kaur (defen- 
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_dant-respondent ° No. 5) and after parti- 
tion, possession of théir shares may also 
be delivered to them. In the alternative, 
it was prayed that a decree for joint pos- 
Session may be passed, The’ suit was con- 
tested on various grounds, One of the 
questions that. arose and which forms, 
the subject-matter of issue No. 5 is whe- 
ther: the suit is triable by a revenue court 
or it was triable by a civil court? The 
matter went up to the Board, for, the 
parties wanted that issue No. 5 relating 
to jurisdiction should be decided first, 
- The Board, however, did not give any de- 
cision on issue No. 5 and, therefore, a 
writ. petition was filed before this Court, 
which was decided by order dated April 
2, 1970. The High Court while deciding 
that petition issued the inii dix 
rections: 


“The Board is directed to reen the 
revision and in doing so, to take up issue 
` No. 5 first- of all ás it relates to the ques- 
tion of jurisdiction. It is further directed 
that the Board should pass such fresh 
order as may be necessary in the circum~ 
stances of the case after eecamg ‘that 
issue.” 


The Board did not ‘neal with the direc- 
tions and when the matter came to its 
file, it remanded the case to the court of 
Assistant Collector, The -Assistant Col- 
lector- decided issue No. 4 which related 
to the consequences of not impleading. 
the plaintiff No. 1 (Smt. Shyam Kaur) as 
party to the former suit in which the 
decree was obtained and which was chal- 


lenged ‘by the plaintiffs.as collusive and 


fraudulent. A revision was filed against 
the decision of issue No. 4 before the 
Board, which was dismissed. Thereafter, 
the petitioners filed a writ petition. .in- 
sisting that the Board should be directed 
first to comply. with the directions.of this 
Court given..in the order dated April 2, 
1970 and it should be asked to decide 


issue No. 5 which relates to the jurisdic- 


tion. By order (Ex. 3) dated July. 13, 1977, 
D. B. Civil Writ Petition No. 122 of 1977 
{Gurucharan Singh v. Mst; Shyam Kaur) 
was accepted and the order of the Board 
dated Jan. 21, 1977 and the order of the 
Assistant Collector, Hanumangarh dated 
Aug. 7, 1976 were set aside and a direc- 


tion was issued to the Board to re-hear. 
the revision petition and in doing so, to: 


decide issue No. 5 first which relates. to 
_ the jurisdiction and after. deciding 

issue, if it thinks that the matter was tri- 
able by the revenue court then it should 
pass ‘such ‘order’ after hearing the parties, 
which it may deem necessary in the ‘cir « 
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- plaint (Ex. Dand the reliefs - 


that 


cumstances of the case. By ordet (Ex' 4) 
dated Nov. 9, .1978; thé Board held that. 
a revenue court has jurisdiction to enter- 
tain and try the suit and it, therefore, 

remanded the case to the Assistant Col- 
lector, Hanumangarh with a direction to 
decide the question of the effect of the 
partition decree dated March 7,°1963 in 
the suit and thereafter, if warranted to 
decide the other issues and the suit as a 
whole. The petitioners have ‘challenged 
the order (Ex. 4) dated Nov. 9, 1978~ in 
this writ petition and have prayed that 
a writ of certioreri may be issued ~ for 
quashing it. - 2 l 


3. No reply -has been filed on behalf 
of the responden:s. 


4. We have heard Mr. H: M. Parii 
learned counsel for the petitioners, Mr, 
R- N. Bishnoi, learned counsel for respon- 
dents Nos. 1 to 3 and Mr. H: N. Calla, 
learned Additional Government . Advo= 
cate, : 


5. Mr. Parekh, learned counsel for 
the petitioners has contended ‘that having 
regard to the averments made in the 
sought by 
the plaintiffs, it is clear that the’ suit is- 
not triable by a revenue court. He sub- 
mitted. that the main relief asked for by 
the plaintiffs is declaration: to the. effect 
that the decree ‘dated March 7, 1963 ob- 
tained in Suit No. 7 of 1961 was collu- 
sive and fraudulent and that it is ineffec- 
tive against the tenancy rights of ~ the 
plaintiffs. According to the learned coun- 
sel, the other reliefs asked for by thé 
plaintiffs are ancillary and that as the 
declaration that the decree dated March 
7, 1963 passed in Suit. No. 7 of 1961 is void . 
and: ineffective against the: tenancy rights. 
of- the plaintiffs, cannot be granted by a 
revenue court, the Board has committed 
a serious illegality when it -held that the 
suit is triable by a revenue court. In this 
connection, he drew our attention to Sec- 
tion 207 and: the Third Schedule of , the 
Rajasthan Tenancy Act (No. xII of 1955). 
(hereinafter referred to as: ‘the Act’) and 
submitted that the’ Third Schedule of the 
Act contains no specific item in regard to 
a suit for cancellation of a decree.. 


6. On the other hand; Mr. R. N. Bish~. 
not, learned counsel -for respondents: Nos. 
1 to 3 contended that the suit is for de- 
claration, partition. and possession and 
that in view of the provisions contained 


in Ss. 53-and 88- sf the Act,~which -deal:. 


with ‘division. of holding and: declaratien- 
of -right -respectively which: are:+; covered... . 
. by items Nes;.3 and: 5:of the: Third Sche- .. 
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dule of the Act the suit is triable by a r2- 


. venue court: He also submitted that the 


suit which was instituted by the plaintifs 
for declaration, partition and possessien 
is covered by item No, 35 (General) f 
the Third Schedule of the Act. He urged 
that the relief for declaring the decr2e 
dated March 7, 1963 to~be void and in- 
effective against the tenancy rights of tre 
plaintiffs is an ancillary one and not tne 
main relief, He drew our attention to 
the Explanation to S. 207 of the Act and 
placed reliance on Asala v. Narain, 19563 
Raj LW 323, Mohar Singh v, Wazir 
Chand, 1969 Raj LW 347, Mohanlal v. 
Ratna, AIR 1971 Raj 164 ‘end Rooda Rem 
vV. Rattu Ram, 1972 Raj LW 532 and thus 
supported the order (Ex. 4) dated Nov. 9, 
1978 of the Board. 


'7. We have given our most . anxicus 
and thoughtful consideration to the rival 
contentions raised by the learned coun- 
se] for the parties and have also read the 
plaint (Ex. 1) with due care and atten- 
tion. 


8. In Badrilal v. Moda AIR 1979 Raj. 


442, a Full Bench of this Court, to whch 
one of us. (S, K. Mal Locha, J. ) was a 
member, after noticing Sayamkumar V: 
Budhsingh, 1977 Raj LW 131: (AIR 1177 
Raj 238) and Ratanlal v. Gram Pancha- 
yat, Agolai, 1977 Raj LW 143: (AIR 1977 
NOC 308) opined that for the purpose of 
seeing whether the suit is eéxclusiv2ly 
triable by a revenue court and the c-vil 
court has no jurisdiction to try the same, 
averments in the plaint are carefully to 
be looked into and all zhe allegations 
made in the plaint should be taken into 
consideration and not the reliefs alene 
claimed in the plaint for the purpose of 
determining the question of jurisdiction. 


| It was observed as follows: 


. "The substance of the plaint provides 


a good guide to find out the true natare 
of the object of the suit.’ 
It was rightly not disputed by the leam- 
€d counsel for the parties that the ques- 


` ition of jurisdiction is to be decided on zhe 


basis of the averments made in the plant 
and all the allegations made therin 
Should be considered in` order -to. decide 
whether the suit is exclusively triable by 
a revenue court, for, it is well .settled 
that. it is the substance of the plaint and 
the true nature of the object -of che 
suit that has to be seen for the purpose 
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.9 This has necessitated. the -examina- _. 


tion of the plaint (Ex: 1). In Suit No. 7 
of 1961, deceased Hazur Singh was party: 
In para 2 of the plaint (Ex. 1), it has been’ 
inter alia stated as under: i 


Wo, eccoses selene ces TMe IYL BW BIT 
TAS nee q at. gas Fl ava 
adaa $ are Fa fear fa qaaa arent 
amy aai gaxfag a qaen a, t 
at & HRANT am à aaa at gig 
da frar frat gaat ayufag À aT. 14-3- 
RQ a gaoa Fa fear am waar 
i go % fams Rat A adadY 
TAAIE BAe Ù Sd We Al TT GITA 
WIT 1 A TEANA H ITT AT. -3g 
amr yaah satiag ẹ faon aad gaara a 
qaaet d. go feurs epacar fed 
Ba WaT Lawes Tal feat gare arat 
TI go set fama erat g 1” 


Hazur Singh died on July 2, 1965. In para 
5 of the plaint (Ex. 1), it has been stated 
that the existence of the decree dated 
March 7, 1963 obtained in Suit No. 7 of 
1961 affects the tenancy rights of ‘the 
plaintifis and defendart No. 8 in respect 
of the agricultural land which belonged 
to. deceased Hazur Singh (detailed in para. 
2 of the plaint. (Ex. 1). It has also been 
averred in para 5 of the plaint (Ex. 1) 
that as the agricultural land in question 
is in possession of defendants Nos..1. to 
6 and 10, the plaintiffs besides declaration 
are entitled to partition and ‘possession 
and alternatively for joint possession. In 
para 9, it. has been stated as under: 


“ga ate agna at fara ear at. Q-9- 
Q4 a gaefag d sta AA ae fest aT aoa 
tt a WaT. A. aT & SIT ATA ITT Hes 
a HUA. At at ais ge” 


In para 10 of the plaint (Ex. 1), it | has 
been averréd that the plaintiffs asked 
sevéral times to the defendants to. treat 
the decree dated March 7, 1963 as ineffec- 
tive against the tenancy rights of the 
plaintiffs and to deliver’ possession to 
them but they (defendants) flatly refus- . 
ed. Para 11 of the plaint (Ex. 1). relates 
to court-fees, jurisdiction and ` limitation. 
The reliefs sought by the plaintiffs are. 
contained in para 12 of the plaint. Re- 
liefs (kx) and (kh) asked for by the plain- 


- tiffs in the plaint, (Ex. 1) may. peefully be, 
-queted: age: POSTER es see! a te NY a 
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(a) ere ga a. fe feat wt 
WRIA F. o TT RL aT RAAT Taw fag 
TUT garag TW A aasa aga a. a. 
STATTTS QAT AT. 9-3-93 Hl arfar Bears 
Te g alte fears art & ate qaga F 
tenancy rights y Faaz g | | 
O (@) sata gerne A ata 9 gagna 
a aaie L a tenancy Ñ share a 
Raa (sic) aax sat ws a arash Fr 
wae asf asda feom a i alter- 
natively axtear wear faar ay” 


10. In Ram Awalamb v. Jata Shan- 
kar, AIR 1969 All 526 (FB), it was ob- 
served that it is the, cause of action which 
determines the jurisdiction of court and 
that the term ‘cause of action’ though 
nowhere defined, means every fact which 
' will be necessary for the plaintiff to 
prove, if traversed, in order to support 
his right to the judgment. It was further 
held in that case. that in each and every 
case, the cause of action of the suit shall 
have to be strictly scrutinised to deter- 
mine whether the suit is solely cogniz- 
able by a revenue court or is impliedly 
-~ cognizable only by a revenue court or is 
cognizable by a civil court. The: main 
point of consideration in all cases where 
on a definite causé of action two or more 
reliefs can be claimed is which of the 
reliefs- is the main relief and which re- 
lief or other reliefs are ancillary reliefs. 
Once the suit is maintainable for the 
main relief in the civil court then there 
is no bar for the civil court to grant all 
possible: reliefs flowing from the same 
cause of action. The determination of the 
question as to which out of the several 
reliefs arising from the same cause of 
action is the main relief will depend on 
the facts and circumstances of each case. 
We are tempted here to quote the . fol- 
lowing principles laid down in Ram 
Awalamb’s case (AIR 1969 All 526 at 
p. 539) (FB): 


(1) Where, on the basis of a cause of 
action, the main relief is cognizable by 
a revenue court, the suit would be cog- 
nizable by the revenue court only. The 
fact that the ancillary reliefs claimed are 
cognizable by civil court would be imma- 
terial for determining the proper forum 
' for the suit; | 


(2) Where, on the basis of a cause of 


'. action, the main relief is cognizable by 


the civil court, the suit would be cogniz- 
able by the civil court only and the an- 
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cillary reliefs, which could be granted by 
the revenue court may also be granted. 
by the civil court.” 

From a reading of the plaint as a whole, 
it is -abundantly clear that the plaintiff's 
Suit is based on two counts: (i) that the 
decree dated March 7, 1963 suffered by 
deceased Hazur Singh was collusive and - 
fraudulent and, therefore, it is void and 
ineffective against the tenancy rights of 
the plaintiffs;. and (ii) thet on account of 
the death of Hazur Singh, plaintiffs and. 
defendant No. 8 are entitled to get a de- 
claration of their shares in the agricul- 
zural land which belonged to deceased 
Hazur Singh and so, for that matter, they 
are entitled to partition and possession of 
it. These two distinct and independent - 
grounds are contained in paras 4 and 5 
of the plaint (Ex. 1). In other words, the 
plaintiffs have claimed two principal re- 
hefs, which are contained in sub-paras (kj 
and (kh) of para 12 of the plaint (Ex. 1), 
We have no hesitation in saying- that 
these reliefs are distinct and separate and 
out of these two, one cannot be called as 
the main relief and other as consequen- 


Wal or ancillary. It has been inter. alia 


stated by the plaintiffs in para 9 of the 
plaint that the cause of action accrued 
to them on July 2, 1965, when Hazur 
Singh died and when they came to know 
about the decree. In these circumstances, 
the question that crops up for considera- 
tion is whether the main relief viz. decla- 
ration of the decree dated March 7, 1963 
passed in Suit No. 7 of 1961 as void being 
against law and ineffective against the 
tenancy rights of the plaintiffs can be 
granted by a revenue court? Admittedly, 
there is. no specific item in the Third 
Schedule of the Act dealing with a suit 
for declaring the decree to be void and 
meffective. T ; 

1i. Section 31 of the. Specific Relief 
Act, 1963 runs as follows: 

“Any person against whom a written 
instrument is void or voidable, and who 
has reasonable apprehension that such in- 
strument, if left outstanding may cause 
him serious injury may sue to have it ad- 
judged void or voidable; and the court 
may in its discretion, so adjudge it and 
order it to be delivered up and cancel- 
zed.” po o i 

12. In Begraj v. Gumanaram, 1963 
Raj LW 516, before Jagat Narayan, J. (as 
he then was), a question arose whether a 
suit for declaration that the decree of the 
revenue court is void being without juris- 
diction and js not.binding and for conse- 
guential reliefs is cognizable by a revenu® 


1932 


court. In that context, it was 
as under: " 


; “The learned auaa for the respon~ 
dents was unable to point put any provi- 
sion in the Rajasthan Tenancy Act or the 


observed 


Rajasthan Land Revenue Act for bring- 


ing a suif of the nature instituted by the 
plaintiffs, namely, one for a declaration 
that a particular judgmen* of the rev2- 
nue court is void against the plaintiff, It 


follows that a suit like th2 present ome 
can only be tried by the civil court,” 

(emphasis supplied) 
in that case, the learned Judge set aside 
the order returning the plaint for prs 
sentation to the revenue court and r=- 
manded the suit to the Court of Munsif 
Bhadra for decision in accordance wizh 
law after framing an additional issue r2- 
lating to the jurisdiction. 


: 13. In Lalsingh v. Tejsingh, 1971 WLN 

674: (AIR 1972 Raj 137 at p. 138), Jagat 
Narayan, C. J. made the following o> 
servations: 


‘Phe relief of cancellation of a sale 
deed or a decree can only be granted by 
a civil court and not by revenue court.’ 

14. A somewhat similar question arese 
before a Division Bench >f the 
High Court in Shanti Pd. v. Kunj Lal, 


AIR 1953 Pepsu 151. Issue No. 1 relatəd 


to the question of jurisdiction. The ale- 
gation of the plaintiff in that case was 
that the decree and orders of the revenue 
courts in execution whereof the proper- 
ties described in the plaint in which thy 
had 1/4th share had been sold, had been 
passed ex parte as a result of fraud, as 
they were not represented and no guard- 
ians for them in those suifs had been ap- 
pointed and they had thus remained w- 
represented. It was claimed that tne 
decree and orders in execution could not 
affect their rights in those properties and 
that they were entitled to recover their 
possession; after getting the declaration 
that they were ineffective qua them. Tne 
learned Judges,. after . noticing Mst 
Jahandar Begam v. Chinta, AIR 1929 All 
232 (C), Mukhtar Ahmad v. Lachman Pra- 
sad, AIR 1929 All 845 (1) (D) and Siraj 
Fatma v. Mahmood Ali, AIR 1932 All 293 
(FB) and the provisions of S. 9, C.P.C 
held that the trial court viz. Civil Couré 
had jurisdiction to try the suit, 


15. We respectfully agree with the 
Iyiew taken in Shanti Pd.’s case (AIR 1953 
Pepsu 151), Begraj’s case (1963 Raj LW 
516) and Lalsingh’s case (AIR 1972 F.aj 
137), and hold that out of the two prinzi- 
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pal reliefs claimed by the plaintiffs, the 
relief (k) for declaring the decree dated 
March 7, 1963 passed in Suit No. 7 of 
1961 to be void and ineffective against the 
tenancy rights of the plaintiffs, for, it was 
obtained by fraud and collusion from the 
revenue court, can only be granted by a 
civil court and for that matter, the suit 
is cognizable by a civil court and cannot 
be taken cognizance ef by a revenue 
court. 

16. Section 207 of the Act lays down 
that only those suits and application of 
the nature specified in the Third Sche- 
dule shall be heard and determined by 
a revenue court and, therefore, for the 
purpose of granting the aforesaid main 
relief (k) for declaring the decree dated 
March 7, 1963 to be void and ineffective 
against the tenancy rights of the plaint- 
ifis, the proper forum, as stated above, 
is that of a civil court. It is, therefore, 
clear that the relief asked for by the 
plaintiffs contained in sub-para (kh) of 
para 12 of the plaint (Ex. 1) can only be 
granted by a revenue court in view of 
items Nos. 3 and 5 of the Third Schedule 
of the Act and-as stated above, the relief 
(k) can only be granted by a civil court. 
In view of the two aforesaid principal 
reliefs asked for by the plaintiffs, in our 
opinion, it is a suit dealing with compo- 
site matter. S. 242 of the Act makes pro- 
vision for dealing with such composite 
matters. It runs as under: 


“242. Procedure when plea of tenancy 
rights raised in Civil Courts:— (1) If in 
any suit relating to agricultural land in- 
stituted in a civil court, any question re- 
garding tenancy rights arises and such 
question has not previously been deter- 
mined by a revenue court of competent 
jurisdiction the civil court shall frame an 
issue on the plea of tenancy and submit. 
appropriate revenue 
court for the decision of that issue only. 

Explanation: — A plea of tenancy 
which is clearly untenable and intended 
solely to oust the jurisdiction of the civil 
court shall not be deemed to raise a plea 
of tenancy. 

(2) The revenue court, after re-framing 
the issue, if necessary, shall decide such 
issue only, and return the record together 
with its finding thereon, to the civil court 
which submitted it. 

(3) The civil court shall then proceed 
fo decide the suit accepting the finding 
of revenue court on the issue. referred 


to it. 


(4) The finding of the revenue court on 
the issue referred to it shall for the pur- 


® 
k. 


' pose of ee ‘be deemed to pe part of 
the finding of civil court.” r 

It is thus clear that the partion ‘of dain 
made in the plaint relating to the decla- 
. ration of the decree dated March 7,' 1963 
being void and ineffective against the ten- 
ancy rights of the plaintiffs is triable by 


a civil court and the other portion viz, - 


relief (kh) is triable by a revenue court, 
fin . .these circumstances, we are definitely 
of the opinion that the suit can rightly 
be taken cognizance of by a civil court 
and not by a revenue court and what 
would be necessary is to refer. the- issue 
relating to-the claim of declaration of 
shares in the agricultural land ‘belonging 
to deceased Hazur Singh and possession 
thereof, -which relates to .the tenancy 
rights, to the revenue court, if at all it 
is found necessary to do so. Reference 
in this connection may be made to Har- 
dayal v, Jaggasingh, AIR 1969 Raj 89. In 
that case, Kansingh, J. as he then was 
after considering the provisions of S. 242 
of the Act and Gulla v. Doliya, 1953 Raj 
LW 332 observed as follows: 

“It is true that a Civil Court will not 
be competent: to go into the question whe- 
ther. the -piamtiff had or -had not acquired 
the Khatedari rights claimed by him- in. 
the land or to grant him any relief by 
way of declaration in respect of such* 
rights, yet on that basis alone it cannot, 
be postulated that the suit shall not be 
triable by a Civil Court.” 


A Full Bench of this Court in Badrilal’s 
ease (AIR 1979 Raj 142) agreed with this 
view. We are, therefore, of the opinion 
that the Board has committed an error 


of law when it held that the revenue. 


‘ court .has jurisdiction to take cognizance 
of the plaintiffs’ suit. 


‘17. Now,. we-may advert to the auth-. 


grities cited by Mr, Bishnoi, learned 
counsel for respondents Nos. 1 to 3. 


1%. In Asala’s case (1963 Raj LW 323), 
it was held -that the question of jurisdic- 
tion, namely, whether a suit is exclu- 
l sively triable by a revenue court or the . 
civil courts can take cognizance of it, has 
to be decided on the allegations made in 
_ the plaint taken in their essence, and the 
guiding test according to this decision is: 
. What is the -true nature of the suit, or 
what is its Object as disclosed by the alle- 

gations contained in the plaint? While 

considering the plaint, in the.. present. 
case, we have applied the test laid down 
therein. Mr. Bishnoi, learned counsel for 
respondents, Nos. -L to 3.. however, placed | 
reliance on’ the following; cous in 
. para -14. of the reporty. ` : 

f 
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„arise for consideration would be 
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-SI have, Heret no hesitation what-. 


: soever in coming to the conclusion. that. 


the. expedient of seeking a declaration. 
that the order or decree’ of . the Anti 
Ejectment Officer and of the . Revenue 
Board were not binding on the, plaintiffs . 
cannot be allowed to camouflage . the real 
nature of the suit or object of the. plain= ~ 
tiffs in bringing it.” 

In that case, the learned Judge analysed 
the plaint and came to the conclusion 
that the plaintiffs case was virtually for 
a declaration of their rights as tenants 
with respect to the land in suit and fur- 
ther for recovery of possession if they 
were found to be out of it and on such 
analysis, he held that the suit was tria~ 
ble by a revenue court and that the civil. 
court had no jurisdiction to take cogni- ` 
zance of it. 

19. In Moharsingh’s case (1969. Raj - 
LW 347), the suit was brought for a de- 
claration that after the death of P, the 
plaintiff was the sole Khatedar tenant of -- 
the land in suit and his mother had no. 
right to.alienate it and for an injunction’ 
to restrain the defendants from inter- 
fering with his possession over it. Jagat- 


‘Narayan, J. as he then was held that the .. 


_Yeliefs asked for by the plaintif wera ~ 
covered by’ S. 88 (1) and S. 92-A-of the’ 
Act, We have already held that the reliefs 
(k) and (kh) asked for by the ` plaintiffs 
are principal reliefs; and that relief (k) 
can only be granted by a civil court. — 

20. In Mohanlal’s case (AIR 1971 Raj 
164), C. M. Lodha, J. as he then was con- 
sidered the pleadings in the plaint and 
applied the doctrine of pith and sub<" 


.stance of the pleadings and reached the 


conclusion that the relief claimed in that 
suit really amounted to a relief ‘for a` 
declaration that the plaintiff had half 
share in the land in question and that 
the suit cannot be said to be one for mere, 
avoidance of the document. The learned“ 
Judge was further of the opinion that the 
suit was covered by item No. 5 of the 
Third Schedule of the Act. 

_21.. The only authority that remains 
fo be considered is Rooda Rams , cas@” 
(1972 Raj LW 532). In that case, S. 207 
of the Act was noticed. The learned Judge.. 
analysed the plaint and opined that the 
réal cause of action is, tọ whom does the ` 
field in question belong and the crux of. 


. the matter is that the plaintiff is seeking 


vindication, of his own Khatedari rights 


in the field by the present suit and . the 


ronnected or collateral points that would 
about 


~~ 
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22. Having read. the aforesaid four 
decisions relied on by the learned coursel 
for respondents Nos. 1 to 3 with requi- 
site care, we are of opinicn that they are 
not applicable to the case in hand end 
wholly distinguishable on facts. As held 


by us above, the suit instituted by zhe 
plaintiffs deals with composite matter - 
and S. 242 of the Act is aztracted. The 


decision of the Board dated Nov. 9, 19378 
suffers from an infirmity of law when 
it held that the suit is triable by a re- 
venue court. 


23 For the reasons aforesaid, zhe 
writ petition is accepted and the order 
(Ex. 4) dated Nov. 9, 1978 of the Boarc is 
quashed and we hold that the suit as in- 
Stituted by the plaintiffs is not triable by 
a revenue court but it can be taken cog- 
nizance of by a civil court. In the cir- 
. cumstances of the case, there will be no 
order as to costs of this writ petition. 


Fetition allowed. 
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l M, C. JAIN, J, 
Bhupendrasingh, Petitioner v, RLA 
and others, Respondents. 


' Civil Writ Petn, No. 

D/-2-9-1981, 

_ Motor Vehicles Act (4 of 1939), S. 50 
—Representation under S, 50 — Cannot 


be made by holder of non-temporary 
stage carriage permit, (Maxims — Ex- 
pressio unius exclusio alterius). 


' Mentioning specifically the holders of 
contract carriage permit, any local au- 
thority or police authority only under 
S. 50 of the Act excludes the holders of 
non-temporary stage carriage permits. 
Nothing can be imported or read in S. 
50 which is not there in the provision. 
The scope of S, 50 ` thus, is limited [or 
making representations by the’ persons 


or authorities enumeratec therein, Gne - 


of the cardinal rules of construction is 
“Expréssio unius exclusio  alterics’. 
Express mention ‘of one thing implhes 
. the exclusion of another. : This .maxim 
can legitimately be pressed into service. 


. The holder of non-temporary stage 
carriage permit has therefore, no right 
to make any’ representation - nor any 


right to be heard and as such he has no 
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locus standi and no right to oppose the’ 


grant of contract carriage. permit, A 
writ petition filed- by him deserves to 


.be dismissed on this ground. (Para 7) 
B. L. Maheshwari, B. R. Vyas and 
B, Advani, for Petitioner; R. N, Munshi 


and J. G. Chhangani, (for Nos, 2 to 11) 
and D S. Shishodia, Govt, Advocate; for 


Respondents, 


ORDER :— Heard learned. counsel for 
the parties. 


2. The petitioner holds a non-tempo- 
rary stage carriage permit over the route 
Hanumangarh Town-Hanumangarh Junc- 
tion Municipal Area City Bus route 
validly renewed up to 19-1-1984, The 
Member of the Regional Transport Au- 
thority issued a notification ‘dated May 
15, 1981, whereby, the applications were 
invited for the grant of contract carriage 
permits up to 5-6-1981. The applications 
were required to be presented to the: 
Secretary of the Regional Transport Au- 
thority. The applications were to be 
considered on 8-6-1981 at 11 a, m. by 


the Member of the Regional Transport 
Authority. It may be stated that the 
petitioner did not hold contract 


any 
carriage permit, 

3. Mr, J. G., Chhangani, learned coun- 
sel for respondents No, 2 to 11 raised 
an objection regarding the maintainabi- 
lity of the petition by the petitioner on 
the ground that the petitioner has no 
locus standi to raise any objection aga- 
inst the grant of contract carriage per- 
mits and as such he has no right or 


locus standi to move this Court under 
Art, 226 of the Constitution, 
4. Mr. R, R, Vyas, learned counsel 


for the petitioner submitted that the 


. petitioner holds a non-temporary staga 


carriage permit over the route in ques- 
tion. If anyone is granted a contract 
carriage permit over the same route, 
the petitioner’s rights would be affected ` 
so he is very much aggrieved and very 
much interested in the matter and as 
such, he has a right of representation 
against the applications for the grant 
of contract carriage perimts, He pointed 
out that under S, 50 of the Motor Vehi- . 
cles Act (hereinafter referred to as ‘the 
Act’), there is no prohibition that .a per- 
son holding .a .non-temporary carriage 


. permit is: dabarred from © making any 
representation or raising any — objection 


an ms 
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' against the applications for the grant of 
contract carriage permits, He urged that 
"S. 50-0f the Act should be so construed 
so that: such a prohibition may not be 
read in it, else the rights of the holders 
of non-temporary stage carriage permit 
would seriously be prejudiced as they 
would not be heard. For the construc- 
tion of S. 50 of the Act, Mr. Vyas re- 
ferred to the provision contained in 
S. 64 (D) (f) of the Act. He submitted 
that under Cl, (f) of sub-section (1) of 
S. 64, a right of appeal is conferred on 
any local authority or police. authority 
or an association or any person provid- 
ing transport facilities, who has opposed 
the grant of a permit. Even when, 
there may be no right to oppose the 
permit, still if any of the authcrities or 
persons stated in clause (f) have oppos- 
ed the grant of a permit, then they 
have been conferred a right of appeal. 
It was urged that the petitioner would 
have opposed the grant of contract car- 
riage permit at the time when the .ap- 
plications were to be considered on 8-6- 
1981. But the petitioner was deprived to 
raise the objections. Had he raised the 
objections on the appointed date then 
under S, 64 (1) (f), a right of appeal 
would have arisen in favour of the petli- 
tioner. How far S, 64 (1) (£) may be rel- 
evant for the purpose of construing 
S. 50 of the Act, would be presently 
seen, 

5. The main question that arises for 
consideration is as to whether there is 
any scope for construing S. 50 of the 
Act, in the manner as suggested by Mr. 
Vyas, from the language of S. 50 of the 
Act itself or even with the assistance of 
S. 64 (1) (£) of the Act. Section 50 of 
the Act runs as undér :— 

"50. Procedure of Regional Transport 
Authority in considering application for 
contract carriage permit,— A Regional 
Transport Authority shall, in consider- 
ing an application for a contract ear- 
riage permit, have regard to the extent 
to which additional contract carriages 
may -be necessary or desirable in the 
public interest; and shall also take into 
consideration any representations which 
may then be made or which may prev- 
iously have been made by persons al- 
ready holding contract carriage permits in 
_ the region or by any local authority or 


police authority in the region to the ef- 
fect that the number of contract car- 
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riages. for which permits have already 
been granted is sufñcient for or in ex- 
cess Of the needs of the region or any 
area within the region.” 


_ 6. Section 50 deals with the proce- 
dure that the Regional Transport Auth- 
ority is required to follow for consid- 
eration of the applications for grant of 
contract carriage permits, Section 57 of 
the Act is a general provision laying 
down ‘the procedure for grant of per- 
mits, Section 57 (1) of the Act only pro- 
vides that an dpplication for a contract 
carriage permit or a private carriage 
permit may be made at any time, 


7, A-perusal of S, 50 of the Act will 
show that the Regional Transport Auth- 


-ority is required to take into considera- 


tion, any representations which may 
then be made or which may previously | 
have been made by persons already 
holding contract carriage permits in the 
region or by any local authority or 
police authority in the region. This part 
of S. 50 of the Act specifically provides 
as to who can make the representations. 
The representations could be made at 
the time of consideration of the appli- 
cations or prior to it, Section 50 of the 
Act further provides that the represen- 
tations can be made to the effect that 
the number of contract carriages for 
which permits have already been grant- 
ed is sufficient or in exc€ss of the needs 
of the region or any area of the region. 
section 50 of the Act clearly makes the 
provision for the persons, who can make 
zhe representations and what represen- 
tations can be made, It is significant to 
note that there is no residuary or gen- 
eral clause, after specifying the persons 
or the two authorities, which can make 
representations ie, S. 50 of the Act does 
not provide any such clause whereby 
any other aggrieved persons are given 
a right to make the representation. If 
cannot be conceived that the legislature, 
did not know that there may be 
persons holding a non-temporary stage 
carriage permit operating on the route 
in a particular: region. 


If the legislature wanted to confer 
any such right of representation on the 
holder of the non-temporary stage. car- 
riage permit against the grant of con- 
tract carriage permit, it would have in- 
cluded them in S. 50 of the Act, Men-]: 
tioning specifically the holders of con- 
tract carriage ‘permit,’ any local auth- 
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ority or police authority only tn- 
der Section 50 of the Act, in my 
opinion, excludes the holders of ncn- 
temporary stage carriage permits, This 
is the only natural and plain constrwc- 
tion, which can be placed on the len- 
guage of S, 50 of the Act, Nothing can 
be imported or read in S: 50 which is 
not there in the provisior. The scope of 
5. 50 thus, is limited for making rep-e- 
sentations by the persons. or authorifies 
enumerated therein, One of the cardinal 
rules of construction is “=xpressio unius 
exclusio alterius”, Express mention of 
one thing implies the exclusion of an- 
other, This maxim can legitimately be 
pressed into service, The above cen- 
struction further gets support from vhe 
provision of S, 57 (6) of the Act which 
provides for taking such steps for hear- 
ing the representations shat have been 
made by the persons or authorities ref- 
erred to in 5. 50 of the Act. 


8. Reference to S. 64 (1) (£) of zhe 
Act for the purpose of construing S. 50 
of the Act, in my opinicn, is not of 
much help, Section 64 (1) (£) specificelly 
deals with the right of appeal and this 
provision confers the right of appeal on 
the persons or authorities, who have 3p- 
posed the grant of permit although 
those persons, and the authorities may 
not have any right to oppose but when 
an opposition is made then this previ- 
sion confers a right of appeal on them. 
It may be stated that the conferment: of 
right of appeal on the ground of having 
opposed the grant of permit, cannot be 
taken to mean that the right to oppose 
is conferred, With what I am concerned 
is as to whether a holder of non- 
temporary stage carriage permit has a 
‘right to make a representation under 
S. 50 of the Act. None of the parties ñas 
cited any case which may have direct 
bearing on the above point, which needs 
decision in this case. In my humble 
opinion for the construction of S. 50 of 
the Act, my answer to the above qtes- 
tion is in the negative end I hold that 
the holder of non-temporary stage car- 
riage permit has no right to make any 
representation nor any right to be 
heard. In this view of the matter. the 
petitioner has no locus standi and no 
right to oppose the grant of contract 
carriage permit, so this petition deserves 
_to be dismissed on this ground, 
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9, Accordingly the writ petition is 
dismissed, 
Petition dismissed, 
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(JAIPUR BENCH) 
GUMAN MAL LODHA, J. 
Mohan Prakash and others, 
cants v, Gulab Chand and others, 
spondents, i 
Civil Misc, Appin, No, 4 of 1981, D/- 
$1-7-1981, 


Civil P, C. (5 of 1908), Ss. 148 and 151 
-—- Application for revision — Courts 
Order directing issuance of notices on 
unserved respondents within stipulated 
time — Revision to stand automatically 
rejected for non-compliance of order — 
Non-compliance of peremptory order 
within time granted — “Inadvertence” 
the only reason for non-compliance — 
Held neither S, 148 nor S. 151 could be 
invoked to restore the revision. AIR 
1972 All 246 (FB), Dist. (Para 6) 
Cases Referred : Chronological Paras 
AIR 1972 All 246’: 1972 All LJ 169 

(FB) , 3 

Dalip Singh, for Avplicants, 


ORDER :— This is an application un- 
der S, 151, Civil P. C, to restore S., B. 
Civil Revision Petition No, 473/1979, 
which was dismissed by this Court on 
account of non-compliance of perempt- 
ory order, dated the 20th Dec., 1979, 
which reads as under : 


“Issue notices on unserved respondents 
afresh on filing of the same. Three 
week’s time is allowed to file fresh 
notices failing which the Revision Peti- 
tion would stand rejected automatical- 
ly.” 

2. Since the above order was not com- 
plied with, the office recorded on Jan, 
30, 1980 that the revision application is 
dismissed in non-compliance as per the 
order of this Court, dated the 20th 
Dec., 1979, 


3. Shri Dalip Singh, the learned coun- 
sel for the applicant has submitted that 
after the peremptory order was passed, 
there was winter vacations and by in- 
advertence, the compliance could not be 
made, He prayed that this Court has 
got power under S. 148, C. P. C. to re- 
store the case, even though there might 
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have been non-compliance of a peremp- 
tory order, Reliance was placed on the 
judgment of Allahabad High Court im 
Gobardhan Singh v, Barsati, AIR 1972 
All 246 (FB), 
that most of the respondents have been 
served and only a few remained un- 
served, 

4, I have carefully considered the 
submissions of the learned counsel for 
the petitioner-applicant. In the applica- 
tion, as well as affidavit filed for re- 
storation, all that has been mentioned is 
that non-compliance was result of in- 
advertence, It has been mentioned that 
the counsel for the petitioner inspected 
the file and then came to know that on 
account of the peremptory order, the 
case was dismissed on Jan. 30, 1980. 


5. A bare assumption of the above 
facts would show that the intervention 
of the winter vacation had no relevan- 
cy. The peremptory order has been 
passed as mentioned, earlier on Dec, 20, 
1979. Since there was three weeks’ time, 
the petitioner-applicant could have filed 
fresh notices up to Jan, 10, 1980. In- 
stead of that, not only nothing was done 
but as per the assertion mentioned in 
the application, the fact, that the per- 
emptory order was passed, was also ig- 
nored, and the dismissal came as dis- 
covered on Feb, 20, 1980. At the time 
of passing of peremptory order, maxi- 
mum time as prayed by the learned 
counsel was allowed. In case, there is 
any difficulty in compliance of a perempt- 
ery order, a party should seek an ex- 
tension of time before the period allow- 
ed expires. In a given case, even after 
passing of the peremptory order and its 
non-compliance, if there is an import- 
ant intervening reason, like serious ill- 
ness or such major inevitable natural 
events above human control, then cer- 
tainly this Court can invoke Sec, 148, 
CP C 


6. Unfortunately for the petitioner, 
no such cause has been shown in this 
ease. The mere reason of an “inadvert- 
ence” cannot be treated as sufficient for 
extending time in the case of pérempt- 
ory order, otherwise, peremptory orders 
would lose their desired effect, 

7. Judgment of the Allahabad High 
Court, cited by the learned counsel for 
the applicant, had its peculiar features 
and cannot provide any guidance or as- 
‘sistance in this case to’ this Court, 


Mohammad Usman v. Union of India 


It was also pointed out. 


tion. 


A.LR. 


8 The result is, that this application 
under S. 151, C. P. C., for restoring the 
S. B. Civil Revision Petition No, 473/ 
1979, fails and is, therefore, rejected. 

Application rejected. 


E oenamenatal 
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DWARKA PRASAD, J, 
Mohammad Usman, Petitioner v. 
Union of India and others, Respondents. 
Civil Writ Petn. No. 167 of 1974, D/A- 
20-7-1981. i 

(A) Constitution of India, Art. 226 — 
Delay — Unexplained delay of two 
years — Detrimental to maintainability 
of writ petition, 


Where on cancellation by Northern 
Railways, of the auction sale of scrap 
steel rails the auction purchaser accept- 
ed the refund of the deposits of sale 
price and on representation oral assur- 
ance was given by the railway admin- 
istration to auction purchaser to give 
him same treatment as would be decid- 
ed in writ petition filed in similar cir- 
cumstance in Delhi High Court, but the 
auction purchaser filed writ petition 
more than two years after decision of 
Delhi High Court, the two years delay, 
having not heen explained was detri- 
mental to maintainability of writ. peti- 
(Para 5) 
(B) Contract Act (9 of 1872), S. 63 — 


Scope — Auction sale of scrap steel 
rails — Unilateral revocation by rail- 


“Way administration — Refund of depo- 


sits accepted by auction purchaser — 
Held, he acquiesced in- revocation ef 
contract — Writ petition by him — Not 


maintainable, ((i) Constitution of India, 
Art, 226 .— (ii) Evidence Act (1872), 
S. 115). 


In case of unilateral repudiation of a 
contract by one party, it is open to the 
other party to decline to accept the re- 
vocation of the contract and to claim 
damages for the rescission of the con- 
tractual relationship unilaterally by the 
first party; but if the other party avails 
itself of the option of accepting repu- 
diation of the contract and receives 
some benefit which might have been 
passed by it to the other party, in due 
performance of his part of the contract, 
then it must be presumed that the other 
party has acquiesced in the repudiation 
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_of the contract by the first party and 
by so doing has terminated the contract. 
It does not lie with the other party 
thereafter to claim either damages for 
breach of contract or to sue for spezific 
. performance of the contract. Case law 
discussed, (Para 9) 


The unilateral revocation of the eon- 
tract of auction sale of scrap steel rails. 
by railway administration might be un- 
justified and illegal, yet the auction 
purchaser having accepted the refund of 
the entire amount deposited by him 
with the concerned authorities in re- 
spect of sale price he must be’ held to 
have acquiesced in the revocation of the 
contract, After the auction purchaser 
had accepted full refund of the ameunt 
deposited by him towards the fulfilment 
of the contract of sale, she said contract 
came to-an end and the auction pur- 
chaser had no subsisting right arising 
out of the contract for sale of scrap 
steel rails to maintain -he present writ 
petition, AIR 1972 All 176, Dist. 

(Paras 13 to 17) 


Cases Referred : Chrcnological Paras 
AIR 1972 All 176: 1972 A LJ 22 16 
AIR 1963 SC 250 12, 13 
AIR 1960 Punj 549 11 
AIR 1958 Ker 195 10 


M. M. Singhvi, for Petitioner; A. K. 
Mathur, for Respondents, 


ORDER:— The petitioner is a 
contractor and used tc purchase serap 
materials sold at railway auctions, The 
Controller of Stores, Nerthern Railway, 
New Delhi, published a public notice on 
Jan, 18, 1967 notifying the sale by pub- 
lic auction of scrap steel rails at Bilara 
in Jodhpur Division of the Northern 
Railway. The highest bidder was re- 


quired to deposit 25% of the sale price 


on the fall of hammer ‘and to pay the 
remaining amount to the Chief Casnier 
and Pay Master, Northern Railway or 
Divisional Cashier and Pay Master con- 
cerned, within seven days from the date 
of final acceptance of th2 bid, The peti- 
tioner was the highest bidder in respect 
of one lot of scrap steel rails sold by 
auction held at Bilara on Jan, 21, 1367, 
sold for Rs. 60,680/- and he depos.ted 
25% earnest money then and there, on 
the closure of the auction and also de- 
posited the balance 75% of the sale 
price within the prescribed period, 

2. However, on Apr. 1, 1967 the 
Divisional Superintendent, Nortrern 


t 
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Railway, Jodhpur Division, informed 
the petitioner and other auction-pur- 
chasers that the highest bids given by 
them for the sale“ of scrap steel rails 
were not accepted by the Controller of 
Stores, Northern Railway, New Delhi 
and that he had ordered the refund of 
the earnest money as also the balance 
of the sale price to the respective auc- 
tion-purchasgers. The petitioner ap- 
proached the higher authorities of the 
Railway at the Northern Railway Head- 
quarters, Baroda House, New Delhi and 
is said to have been orally assured that 
his bid would meet the same fate as 
would be decided by their Lordships of 
the Delhi High Court in the Writ Peti- 
tions filed by M/s. Chainsukhdass Sohan- 
Jal Jain and Abdul Sakoor, in respect 
of the highest bids given by the afore- 
said persons for other lots. The peti- 


tioner approached the General Manager, ~ 


Northern Railway by means of a repre- 
sentation dated Apr, 3, 1967 and to the 
Chairman of the Railway Board by a 
representation dated June 10, 1967, but 
nothing appears to have turned out of 
all these efforts, On Dec. 21/22, 1967 the 
Track Supply Officer, Head-quarters 
Office, Northern Railway, New Delhi 
sent pay orders in respect of the refund 
of the earnest money and the remaining 
sale price, deposited by seven auction- 
purchasers including the petitioner, It 
appears that the petitioner accepted the 
refund pay order and did not take any 
further steps in the matter, 


3. The writ petition filed by M/s. 
Chainsukhdass Sohanlal was allowed by 
a learned single Judge of Delhi High 
Court on Jan, 31, 1972, and the order 
of the Controller of Stores, Northern 


Railway, New Delhi cancelling the auc- 


tion sale was quashed, The petitioner 
thereafter approached the Controller of 
Stores by his representation dated Aug. 
14, 1973 and also served a notice of de- 
mand for justice but as the same were 
ignored the present. writ petition was 
filed in this Court on Dec, 13, 1973. It 
has been urged by learned caunsel for 
the petitioner that the cancellation of 
the auction sale by the Chief Control- 
ler of Stores was without any basis and 
the same should be set aside, 


4, On behalf of the Union of India 
some preliminary objections were raised 
by its counsel Shri A. K. Mathur, It was 


argued in the first instance that, the. writ. 
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petition has been filed after inordinate 
delay which has not been satisfactorily 
explained by the petitioner, It was then 
submitted that the acceptance by the 
petitioner of the refund pay order for 
the entire money deposited by him to- 
wards fulfilment of the contract 
amounted to acquiescence on his part in 
the revocation of the contract ‘by the 
railway authorities. It was,also urged 
by the learned counsel for the Union 
that the petitioner had wilfully and 
knowingly suppressed the important 
fact about his having obtained-refund of 
the purchase price as in the writ peti- 
tion no mention has at all been made 
of the fact that the petitioner had ac- 
cepted refund pay order in respect of 
the -entire sale price, when the same 
was offered to him by the Railway ad- 
ministration. It was also urged’ that 
there was no equity in favour of the 
petitioner after he had obtained the re- 
fund of the sale price and by his own 
conduct the petitioner has  disentitled 
himself from seeking any relief from 
this Court, in its jurisdiction under 
Art. 226 of the Constitution, 

5 So far as the question of celay in 
filing the writ petition is concerned, the 
petitioner has tried to explain the same 
in the writ petition and has stated that 
he was given an oral assurance by the 
concerned authorities of the Northern 
Railway at Delhi that’ he would be 
given the same treatment as would be 
given to M/s. Chainsukhdass Sohanlal 
Jain and Abdul Sakoor, who had filed 
writ petitions in similar circumstances 
before the Delhi High Court, Thus the 
petitioner waited for the decision of the 
- Delhi High Court as he bona fide believ- 
ed that he would get the same treat- 
ment from the railway authorities as 
would be given to M/s, Chainsukhdass 
Sohanlal and Abdul Sakoor, who were 
similarly situated as the petitioner. 
There is no letter or other document in 
writing from the railway authorities 
with the petitioner, assuring him about 
the delivery of goods in case the writ 
petitions filed by other similarly situ- 
ate persons were allowed by the Delhi 
High Court. Moreover, as I have al- 
lready noted above, the judgment of the 
Delhi High Court in Chainsukhdass’ 
case was delivered on Jan, 31, 1972 but 
the petitioner took almost two years 
even thereafter in filing the present 
writ petition on Dec. 14, 1973. 
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The delay of about two years, even 
after the judgment of the Delhi High 
Court was delivered, has not been satis- 
factorily explained by the petitioner, An 
oral assurance is alleged to have been 
given to the petitioner in the year 1967 
by the then Controller of Stores, but 
the same has been denied by the rail- 
way authorities concerned and it has 
been averred by them that it was abso- 
lutely false that the petitioner was ad- 
vised to wait for the result of the writ 
petitions filed by other bidders, in re- 
spect of different lots and that for this 
reason the petitioner did not file a writ 
petition earlier in respect of- cancella- 
tion of the auction sale made in his 
favour, At any rate there is no-explana- 
tion forthcoming from the petitioner 
why he did not file a writ petition, soon 
after the decision of the Delhi High 
Court in Jan, 1972, when ‘the Railway 
Administration failed to give relief to 
the petitioner on the -basis of the deci- 
sion in Chainsukhdass’ writ petition. 
The unexplained delay of about 2 years 
is undoubtedly detrimental to the main- 
tainability of the present writ petition. 


6. It is also true that the petitioner 
wilfully omitted to mention the fact 
regarding his having obtained the re- 
fund of the sale price, in the writ peti- 
tion, The petitioner has nowhere stated 
in the writ petition tha, the respondents 
made any offer to him about the refund 
of the sale price or that he protested 
agains: the refund of the sale price, and 
that he subsequently received the re- 
fund pay order reluctantly or under 
protest. It was primarily for the péti- 
tioner to explain the circumstances jn 
which the refund of the sale price was 
received by him, but the writ petition 
is blissfully silent about the question of 
refund. It was only after the respon- 
dents had invited the ‘attention of this 
Court in their. reply to the fact that the 
had accepted the refund of 
the entire amount of sale price and has 
thereby agreed to the revocation of the 
auction sale in. question, the petitioner 
thought it proper to advert to the ques- 
tion of refund in his rejoinder. Even at 
that stage the averment of the peti- 
tioner is as under :-—— 


“So far as the refund of the deposit 
is concerned, the Government forced 
upon the petitioner the ‘refund and it 
was: not by his own volition that the 


W 
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accepted the. refund of the 
amount, It is submitted that once the 
property in goods has passed to the 
petitioner then there is absolutely no 
provision for reconveying of the title in 
goods nor. it can be so done without the 
volition and consciousness on the part 
of the petitioner. The respondents were 
in fiduciary relationship with the peti- 
tioner and it was immossible for the 
petitioner to have refused to receive the 
amount tendered to him calling it a re- 
fund.” 


7. Thus, even at this stage the case 
set up by the petitioner is that he was 
‘forced’ to accept the amount of sale 
price offered by the railway author-ties, 
by way of refund of sale price and that 
it was “impossible” for him to refuse 
toreceive the amount sought tobe refun- 
ded to him, The petitioner has not 2ven 
alleged that he received the refund of 
the sale price “under protest” nor he 
explained the circumstances in which he 


1982 


petitioner 


was “forced” to accept the refund of the - 


sale price. 


8. S. 62 of the Contract Act provides 
as under: 

“62. Every promisee may dispense 
with or remit, wholly or in part, the 
performance of the promise made to 
him, or may ‘extend tke time for such 
performance or may accept instead of 
it any satisfaction which he thinks fit.” 

9, If one party to the contract ex- 
presses to the other pacty, by worcs or 
by conduct, an intention not to periorm 
his obligation under th2 contract, when 
the time for the performance of the 
contract arrives or even before that 
time, it is open to the ather party to ac- 
cept or decline the offer regarding res- 
cission of the contract, H the other party 
_faccepts such an offer, then by consensus 
the contract is determined and the 
party accepting the repudiation of the 
contract cannot turn round and insist 
on the performance thereof by the 
other side or complain of breach of con- 
tract, In case of unilateral repudiation 
of a contract by one party, it is open to 
the other party to decline fo accept the 
revocation of the contract and to claim 
damages for the rescission of the. con- 
tractual relafionship un-laterally by the 
first party; but if the other party avails 
itself of the option of accepting repu- 
diation of the contract and receives 

some benefit. which maight have Jeen 
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passed: by it to the other party, in due 
performance of his part of the contract, 
then. it must be presumed that the other 
party’ has acquiesced in the repudiation 
of the contract by the first party and 
by.’ so doing has terminated the con- 
tract: It does not lie with the other 
party’, thereafter to claim either dam- 
ages for breach of contract or sue for 
specifice performance of the contract. 


10. In M. Ahmed Koya v. E, Muru- 
gesa Son & Co., AIR 1958 Ker 195, it 
was held that “a party to a contract is 
not entitled in law to so cancel a con- 
cluded contract unilaterally, Having en- 
tered into an agreement, it is not open 
to the defendant to resile from the same. 
on untenable grounds as he pleased. 
Therefore, such a cancellation has no 
effect in law, so far as the plaintiffs 
tights are concerned.” 

11, In the aforesaid case, relied upon 
by the learned counsel for the peti- 
tioner, there was no question of accept- 
ance of some benefit or acquiescence by 
the plaintiff in the unilateral rescission 
of the contract by the defendant, The 
law on the subject has been stated by 
Dua, J., as he then was, in Sohanlal Ar- 
jan Dass v. Banwarilal Vishwa Nath, 
ATR 1960 Punj 549 (at p. 552), as 
under :— 

“Generally, all the parties to a con- 
tract must assent to its rescission or ab- 
rogation and there must be a meeting 
of their minds in order to accomplish a 
rescission or abrogation by agreement; 
one of the parties cannot by himself re- 
‘scind the contract by merely giving a 
notice of intention so to do and a con- 
tract can only be treated as abandoned 
when the acts of one party inconsistent 
with its existence are acquiesced in by 
the other, But a mutual abandonment, 
cancellation or rescission must be clear- 
ly expressed and act and conduct of the 
parties in this end must be positive, un- 
equivocal and inconsistent with the ex- 
istence of the contract.” 


12. In Lala Kapurchand Godha v 
Himayatali Khan, ATR 1963 SC 250, the 
defendant had executed a promissory 
note in favour of the plaintiff for a sum 
of Rupees Thirteen Lacs and odd on ac 
count of purchase of jewellery from the 
plaintiff, The plaintiff was offered a sum 
of Rupees Twenty Lacs in full satisfac- 
tion of his claim of Rupees Twenty 
Seven Lacs under the aforesaid promis- 
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sory note and it was made clear. that 
unless full satisfaction was recorded 
. payment would not be made,. The plain- 
tiff after some initial protest agreed to 
accept the -sum of Rupees Twenty Lacs 
in full satisfaction of his claim and duly 
discharged the promissory note by en- 
dorsement of full satisfaction and re- 
ceived the payment. When the plaintiff 
brought a suit for the recovery of the 
balance amount of Rupees Seven Lacs, 
their Lordships of the Supreme Court 
` held that the case was completely cov- 
ered by 5, 63 of the Contract Act and 
illustration -(c) thereof.-It was observed 
that the plaintiffs having accepted the 
payment in full satisfaction of their 
claim, they were not entitled to sue for 
the balance. It was argued before their 
Lordships that the payment was accept- 
ed by the plaintiff under protest, re- 
serving his right to claim the balance. 
In this context, their Lordships observ- 
ed as under (at p, 253) :— 


“We may here state that no plea was 


raised by the appellants to the effect - 


that the endorsements on the promis- 
sory notes had been obtained by. co- 
ercion, and no issue was struck between 
the parties as to the endorsements on 
the promissory notes having been ob- 
tained by coersion. That being the posi- 
tion, what is the effect of Madhava 
Rao’s evidence? The clear effect is that 
the authorities who were paying the 
money in discharge of the debt of the 
respondent made it clear that they 
would pay the money only if a full 
satisfaction of the -claim was given by 
the appellants. The appellants after 
some initial protests agreed and duly 
discharged all the promissory notes by 
endorsing thereon full payment and 
satisfaction, The qtestion of - coercion, 
was introduced as and by way ox after- 
thought.” 


13, In the present case also, learned 
‘counsel for the petitioner tried to sub- 
mit that the refund pay order was ac- 
cepted by the petitioner “under protest” 
but as I -have noted above that in the 
writ petition: the petitioner deliberately 
and intentionally 
even the fact of having obtained refund 
of the sale price. 
was drawn to the effect of his having 
‘¥éceived the refund pay order, which 
amounted to sate of revocation. of 
: eontract,« 
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omitted to mention 


When his attention 


- the. stand: taken- ~ by: - -the 


A. I R. 


petitioner even in his rejoinder was 
that he was “forced” te accept the 
amount of. refund of the sale price, 
Even at the stage of rejoinder, the peti- 


tioner did not take the plea that the 
amount was accepted by him “under 
protest”, nor he disclosed the circum- 


stances in which and by whom he was 
forced to accept the refund of the sale 
price, 

As in i spnrcher ae case (AIR 1963 
SC 250) the plea that the petitioner was 
forced to accept payment clearly ap- 
pears to be an aiterthought and must 
be rejected for identical reasons, `The 
unilateral revocation of the contract by 
the respondents might be unjustified 
and illegal, yet the petitioner having ac- 
cepted the refund of the entire amount 
deposited by him with the Rajasthan) 
authorities in respect of sale price hej 
must be held to have acquiesced in the 
revocation of the contract: After the 
petitioner had accepted full refund of 
the amount deposited by him towards 
the fulfilment of the contract of sale, 
the said contract came to an end and 
the petitioner had no subsisting right 
arising out of the contract for sale of 
scrap steel rails to maintain the present 
writ petition, 


14, Moreover, the conduct of the peti- 
tioner has disentitled him from obtain- 
ing any relief in the equitable jurisdic- 
tioa of this Court, as the. petitioner has 
already accepted the refund of the en- 
tire sale price- and then he sat silently 
at home until the Delhi High Court de- 
cided the writ petitions filed by thel 
other auction purchasers and even 
thereafter the petitioner took no effec- 
tive steps in the matter for almost two 
years. The entire conduct of the peti- 
tioner leads to the conclusion that he 
voluntarily acquiesced in the revocation 
of the contract and with that end in 
view he accepted the refund of the sale 
price deposited by him with the rail- 
way authorities, In these circumstances, 
the petitioner cannot be allowed to de- 
posit the sale price now in order to re- 
vive the auction sale, 


15, It was argued by learned counsel 
for the petitioner that the .goods which 
were auctioned in 1967 were still lying 
at Bilara and have not been disposed of 
by the respondents and that the goods 
hai been appropriated towards the con- . 


‘tract: and. ae property:in the said goods x 


. justified, : 


N 


1982 


had passed to the 
counsel. argued that the petitioner was 
thus entitled .to the delivery of the 
goods, I am unable to accept this eon- 
tention. Once the contract of sale’ has 
been rescinded or revoked and the re~ 
vocation thereof has been accepted by 
the petitioner, even if she same m_ght 
have been. illegal, yet no _ subsisting 


petitioner. 


right under the contract remained with. 


the petitioner, which he could enforce 
by means of the present writ petition. 
Once the petitioner had accepted with- 
out any protest the refund of the full 


amount of the sale price his consens to. 


the rescission of the contract was un- 
doubtedly unequivocal, . clear and posi- 
tive which was inconsistent with the 
existence of the contract. Thereafter the 
petitioner had no right or title in re- 
spect of the goods whch might kave 
‘{been earlier appropriated ` towards the 
contract and once the contract itself is 
terminated, thereafter the petitioner 
cannot claim delivery of the goods, If 
this Court were to order that the g ods 
in question ‘shouldbe delivered to the 
petitioner on his now depositing the sale 
price thereof, then this .Court woulc. be 
creating a new contract which is not 
‘the contract which wes concluded be- 
tween the parties and which has ceased 
to exist long ago, l 


16. The decision in Amar Nath v. 
B. H. Electricals, AIR 1972 All 176, also 
relied upon by the learned counsel for 
the petitioner, is not applicable to the 
facts of the present case, as in that case 
the payment was accepted “under pro- 
test”, while in the present case the re- 
fund appears to have been accepted un- 
conditionally by the petitioner witrout 
any demur or protest, After the un#lat- 
eral rescission of the contrac; was made 
by the railway authorities and the offer 
to refund the sale price was made, the 
same was accepted by the petitioner 
and thus there was accord and satisfac- 
tion of the claim, in the sense of tilat- 
eral consensus and no right for the 
delivery of the goods remained with the 
petitioner, after the rescission of the 
contract was completed, — 


17, In view of the foregoing dimus- 
sion, it is nog necessary for me to zon- 
sider the question as to whether the 
cancellation of the contract by the Con- 
[jetim of Stores was justified or © un- 
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When - the . petitioner. has no: 
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subsisting right for the enforcement of 
the contract it would be of no avail to 
him, even if it is held, as was decided’ — 
by- the Delhi High Court in Chainsukh- ` 
dass’ writ petition, that the unilateral 
rescission of-the contrac; was unlawful 
and the Controller of Stores could not 
cancel a completed contract, 


18, In the result, the writ petition 
has no force and is dismissed. The par- 
ties are e left to bear their own costs, 


. -Petition dismissed, 
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Lumbaram, Petitioner v, Vardaram 
and others, Respondents, 

Civil Revn. Petn, No. 59 of 1981, D/- 
21-4-1981.* 

(A) Civil P. C. (5 of 1908), S, 115 — 
Exercise of jurisdiction illegally or with 
material irregularity — Order giving 
finding relating to construction of docu- 
ment — Finding has nothing to do with 
jurisdiction of Court — Order is not re- 
visable, ILR (1970) 20 Raj 88 (FB), Foll. 

. (Paras 6, 8) 


(B) Constitution of India, Art, 227 — 
Scope — Mistake committed in constru- 


ing a document — Not an error of law 


apparent on face of record so as to ex- 
ercise jurisdiction under Art, 227. 1977 
WLN (UC) 281 and 1978 WLN (UC) 370, 
Foll, C, R. P, No. 140 of 1973, D/- 19-3- - 
1981 (Raj), Disting, (Paras 8, 9) 
Cases Referred : Chronological Paras 
(1981 Civil Revn. Petn. No. 140 of 1973 


.D/- 19-3-1981 (Raj) Municipal Board, 
Kushalgarh v, Raj Kumar Inderjeet 


Singh 7,8 
1978 WLN (UC) 370 9 
1977 WLN (UC) 281 9 
1972 WLN 1124 > 9 
ILR (1970) 20 Raj 88 (FB) 6, 3 

M, L. Shreemali, for Petitioner, 

ORDER :— Plaintiff-non-petitioner 


No. 1 instituted a suit for specific per- 
formance of the contract on the basis of 
a document dated August 6, 1974 alleg- 
ed to have been executed by the defen- 
dant-petitioner against the defendants 
(petitioner and non-petitioner No, 2) in 


*Against order of Civil J., Pali in Civil 
Suit No. 26 of 1977, D/- 20-9-1980, 


LY/BZ/F775/81/MBR/SSG/H — 
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the Court of Civil Judge, Pali. The docu- 
ment dated August 6, 1974 was written 
on a stamp .of Rs. 3/- only and itis un- 
registered. The objection material for 
-the present purpose taken in the writ- 
ten statement was that the document 
dated Aug. 6, 1974 is not an agreement 
_to sell but it is completed sale andas 
it. is insufficiently stamped and unregis- 
tered, it is not admissible in 
The learned Civil Judge, . Pali framed 
issue No, 9 covering this objection, By his 
order dated Sept. 20, 1980, the learned 
Civil Judge held that the document in 
question is;an.agreement to sell and, 
therefore, it is admissible in evidence. 
He, accordingly, decided issue No, 9 
against the defendants. By this 
very order, he also decided issues Num- 
bers 11 and 12. 

2. Being dissatisfied with the order 
dated September 20, 1980 of the learn- 
ed Civil Judge, the defendant-peiitioner: 
filed a petition under Arts. 226 and 227 
of the Constitution praying that issues 
Nos, 9, 11 and 12 may be decided in 
his favour. 

3. On January 15, 1981 learned coun- 
sel appearing for the petitioner sought 
adjournment to move an _ application 
that the writ petition may be treated as 
a revision petition against the impugned 
order of the Civil Judge dated Sept, 20. 
1980. On Feb, 6, 1981, an application was 
filed by the learned counsel for the 
petitioner praying that if the impugned 
order dated Sept, 20, 1989 of the learn- 
ed Civil Judge is held to be within the 
scope of S, 115 C. P. C., the writ peti- 
tion may be treated as a revision peti- 
tion under that provision. On this ap- 
plication, the following order was pas- 
sed on Feb. 6, 1981: | 


“Mr, M, L. Shrimali, learned counsel 
for the petitioner has filed an application 
that this writ petition be treated as a 
revision petition against the impugned 
order of the Civil Judge, Pali dated 
20-9-1980, Subject to all just exceptions 


by the non-petitioners, the writ petition - 


is treated as a revision -petition against 
the impugned order of. the Civil Judge, 
Pali dated 20-9-1980.” 


Put up the revision petition for ad- 


mission on 10-2-1981.” 
When the matter was listed for admis- 
sion, the Court, ordered a show cause 


notice and. the record was uione, 


The record has been received, 


~ 


Lumbaram v. Vardaram 


evidence.. 


A.I. R. 


4.-I heard : Mr. M, L, Shreemali, 
learned counsel for the defendant-peti- 
tioner, Nobody appeared on behalf of 
the DETON despite service of 
notice. i 


5. The material portion of the docu- 
ment dated August 6, 1974 is as follows: 
(Matter in vernacular omitted —-Ed.) 
As stated above, the learned Civil Judge 
held that the document in | question is 
an agreement to sell and that it did not 
require registration and so it is admis- 

sible in evidence. 


.6 A Full Bench of this ‘Court in 
Harakchand v. State of. Rajasthan ILR 
(1970) 20 Raj 88 observed as under : 


“A construction of a document is a 
part of proceedings of a Court and if 
these proceedings are conducted proper- 
ly and a mistake is made in construing 
the document, the order passed by the 
Court is not revisable,” 


The view, whether a document is. admis- 
sible or not admissible is a matter of 
procedure, was held. to be not correct. 
The learned Civil Judge after construc- 
tion of the document found that it is an 
agreement to sell. This finding has noth- 
ing to do with the jurisdiction of the 
Civil Judge as construction of a docu- 
ment is a part of proceedings of a Court 
and if a mistake is made in. construing 


the document, the order passed cannot 


be revised. In these circumstances, no 
revision lies against the part of the im- 
pugned order dated Sept. 20, 1980 of 
the learned Civil Judge, by waleh; ha 
decided issue No, 9, 


7. Mr, Shreemali, learned counsel for 
the defendant-petitioner on the basis of 
the judgment rendered in Municipal 
Board, Kushalgarh v. Raj Kumar Inder- 
jeet Singh (Civil Revn. Petn, No. 149 
of 1973, decided by the Rajasthan High 
Court on March 19, 1981) contended that 
the order dated Sept, 20, 1980 of the 
Civil Judge deciding issue No. 9 can be 
quashed under Article 227 of the Con- 
stitution. In that case, a gift deed was 
produced, which was written on a 
stamp-paper of Rs. 10/- and was duly 
registered by the donor. An objection 
was raised to its admissibilty in evi- 
dence by the defendant-petitioner on 
the ground that the deed in question 
was not executed on a sufficiently 
stamped paper and was, therefore, in- 
admissible in evidence till the. deficit. 
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duty plus penalty were paid by the 
plaintiff, On behalf of the plaintiff it 
was contended that the Indian Stamp Act 
was not in force in the former Kuskal- 
garh State and the deed being a settle- 
ment and not agift-deed simpliciter was 
out side the purview of S. 2 (24) (d) of 
the Stamp Act and the duty chargecble 
on the deed was not Rs, 250/-. The Ad- 
ditional District Judge opined that the 
provisions of the Stamp Act were in- 
applicable to the document in ques-ion 
and so the gift-deed was not insaff- 
ciently stamped and inadmissible in 
evidence. The Municipal Board, Kusha- 
lgarh filed a revision which - was sub- 
sequently converted into a writ petision 
under Art, 227 of the Constitution wiih 
the permission of the Court. On benalf 
of the non-petitioner a preliminary ob- 
jection was raised that the writ preti- 
tion under Art, 227 of the Constitucion 
was not maintainable because the ques- 
tion concerning the admissibility of do- 
cument on payment of duty plus penalty 
was decided by the learned Additional 
District Judge in exercise of his ex=lu- 
sive jurisdiction and, therefore, this 
Court should be slow to interfere with 
the due exercise of discretion by the 
Additional District Judg2 in the metter 
and that it would be oper for the peti- 
tioner to challenge the impugned oder 
in an appeal against the decree in the 
suit if the suit is decided against “im. 
The learned single Judge was of the 
epinion that there was an apparent 
error on the face of the impugned ocrder 
passed by the Additionel District Judge 
relating to the admissibility of the gift- 
` deed in question. He, therefore, set 
aside the order and directed the Addi- 
tional Distria Judge to decide the 
matter regarding duty chargeable on 
the ygift-deed in question after taxing 
into consideration the order of the Chief 
ship of the former Stata of Kushalsarh 
dated May 7, 1942 and after determin- 
ing the question whether the deed in 
question is a gift-deed simpliciter or 
whether it is a settlement, I; is, thus, 
clear that in Municipal Board, Kushal- 
garh’s case (supra), the order was seft 
aside on the ground thet there was ap- 
parant error in the order of the Addi- 
tional District Judge inasmuch as he 
failed to take note of the order of the 
Chief-ship of the former Kushalzarh 


State dated May, 7, 1942, Under Art, 227 
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of the Constitution, the High Court can 
interfere in cases of, (a) erroneous as- 
sumption or excess cf jurisdiction, (b) 
refusal to exercise jurisdiction; and (c) 
error of law apparent on the face of the 
record, as distinguished from a mere, 
mistake of law or error of law relating 
to jurisdiction, The power under Arti- 
cle 227 of the Constitution cannot be 
exercised to correct an error of fact or 
of jaw, An error apparent on the face 
of the record is, of course, an excep- 
tion. The power under Art. 227 is an 
extraordinary one and intended to be 
used only in exceptional cases and not 
as a substitute for ordinary  revisional 
or appellate powers It is settled that 
the discretionary power is not to be 
exercised merely for the purposes of 
correcting errors of ĉact or law in the 
decision of the Courts or Tribunals and 
the High Court should not ordinarily 
assume appellate powers to correct mis- 
take of law, 


8. The Full Bench of this Court in 
Harakchand’s case (ILR (1970) 20 Raj 
88) held that construction of a docu- 
ment is no doubt a question of law but 
simply because it is a question of law, 
it does nct mean that in construing a 
document as having particular import, 
the subordinate court acted with ille- 
gality or material irregularity, The 
learned Civil Judge has construed the 
document dated August 6, 1974, to be 
an agreement to sell and this is only a 
question of law and not an error of 
law apparent on the face of the record, 
Municipal Board, Kushalgarh’s case 
(supra) is distinguishable, for, in that 
case, it was held thet there was an ap- 
paren, error on the face of the order, 
It is of no avail to the petitioner. 


9. In Motilal & Kankubai v. District 
Judge, Pali, 1977 WLN (UC) 281 a some- 
what similar question arose Before a 
learned single Judge of this Court. In 
that case, the trial Court held that the 
documents in question were neither 
receipts nor promissory notes but they 
were bonds and they could be admitted 
in evidence on payment of proper stamp 
duty, and penalty. The learned single 
Judge in that case held that it would 
not be proper for this Court, to interfere 
in its writ jurisdiction with the decision 
of a single issue by a civil court, which 
issue does not relate to the jurisdiction 
of that Court and that if the peti- 


* 
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tioners feel aggrieved against the deci- 
sion of the issue, they can agitate the 
matter in regular civil first appeals 
that may be filed in this Court against 
the decrees that would be passed by the 
learned District Judge, Pali. This deci- 
sion was noticed in Shiv Shankar v. 
Civil Judge, Pratabgarh, 1978 WLN (UC} 
270, wherein the order of the learned 
Civil Judge holding that the document 
is a complete sale-deed and since it has 
not been registered, it. cannot be read 
in- evidence was challenged. After con- 
sidering Poonam Nahta v. Amarchand, 
1972 WLN 1124 and Motilal and Kanku 
Bai’s case was held by me that the 
petitioner is not entitled to invoke the 
extraordinary jurisdiction of this Court. 
fAs the documen; dated August 6, 1974 
in the present case has been construed 
by the learned Civil Judge as an agree- 
iment to sell and hence admissible in 
revidence and further as there is no ap- 
|parent error of law in this regard. I am 
jof opinion. tha, power under Article 227 
lof the Constitution cannot be exercised. 


10. i may be mentioned that the 
earned counsel appearing for the peti- 
tioner stated that so far as the findings 
on issues Nos, 11 and 12 are concerned, 
he will challenge the findings on these 
issues by setting forth grounds of ob- 
fection in the memorandum of appeal, 
which may, if necessary be filed. 


11. For the reasons mentioned above, 
the revision petition against the order 
dated Sept, 20, 1980 of the learned Civil 
Judge deciding issue No. 9 against the 
petitioner holding the document dated 
Aug, 6, 1974 to be an agreement to sell 
does not lie and the power under Arti- 
cle 227 of the Constitution- cannot be 
exercised to quash the aforesaid order. 

12. The result is that the revision 
petition is dismissed summarily. 

Petition dismissed. 
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Smt. Saraswati Devi, Appellant v. 
Moti Lal, Respondent. 
Civil Regular Second Appeal 
of 1970, D/- 22-12-1981.* 
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* Against the Judgment and decree of 
District J., Ajmer D/- 25-7-1970, 


AZ/BZ/A206/82/VSS 


No, 454 
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A.I. R. 


Contract Act ($ of 1872), S. 219 — 
Estate agent employed by vendor to 
find purchaser -of property a; certain 
price — Commission when becomes 
payable to agent. 


In case of estate agent who is em- 
ployed to find a purchaser, ordinarily 
commission is payable out of the pur- 
chase price when the sale takes place, 
If in-a given case the agent seeks to 
depart from that term, he must make 
it perfectly plain to his client and for 
that a strong case is required to show 
that the event on the happening of 
which commission is payable is to find 
a purchaser ready and willing. Held 
from the correspondence between the 
parties and the circumstances of the 
case that the terms of the agency were 
that in the event of introducing the 
defendants-vendors to the purchaser 
who is ready and willing to pay cer- 
tain price, the plaintiff-broker was to 


get his commission. The terms were 
not that the remuneration was only 
payable in case of actual sale. The 


event on which commission was paya- 
ble to plaintiff having taken place (find- 
ing willing purchaser) and the plain- 
tiff having done all that was agreed to 
be done by him, was entitled to his re- 


muneration. Case law reviewed, 
! (Paras 6, 9, 10) 
Cases Referred : Chronological Paras 


(1968) 1 WLR 625 : (1968) 2 All ER 187: 
(1968) 112 SJ 211 (CA), Jaques v. 
Lloyd D. George & Partners 8 


AIR 1950 SC 15 6, 7 
(1941) AC 108: 164 LT 313: (1941) 1 
All ER 33 (HL) Luxor (Eastbourne) 
Lid. v. Cooper ? 
(1892) 61 LJ Ch 674: 67 LT 257; 41 
WR 39, Chadburn v, Moore 5 
J. K. Singhi, for Appellant; J, K 


Dhingara, for Respondent, | 


JUDGMENT :— This is a defendant's 
appeal in a suit for recovery of a sum 
of Rs, 2500/- as brokerage, 

2. The respondent (plaintiff) 
broker (estate agent) by profession and 
carries on his business. at Ajmer. He 
claimed to recover a sum of Rs, 2500/- 
from Smt, Saraswaati R. Mehta (defen- 
dant No, 1) and her husband Shri Rang- 


is a 


raj Mehta (defendany No, 2 since dead 
and now represented by his legal re- 
presentatives) as brokerage on the 


ground that he was employed by the de-. 
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fendants to find a purchaser for a pro- 
perty of defendant No. 1 bearing A. M. C. 
XX/221 and XX/224 situated at Beawar 
Raod, Ajmer and to introduce her and 
said properties to a purchaser, Accord- 
ing to the plaintiff through his efforts 
he introduced Prahlad Kumar. Jindal of 
M/s, Jindal and Co., Arms dealer, Ajmer 
to the defendants and they gave the 
highest offer of Rs. 1,25,000/- to him 
for the aforesaid properties. When the 
name of the purchaser was disclosed to 
the defendants by the plaintiff and when 
they were told that their offer was for 
Rs. 1,25,000/- the defendants gave out 
at Bombay that they were prepared to 
accep; Rs, 1,25,000/- as the net sale price 
for the properties and the same should 
be increased by Rs. 2,£00/- which the 
defendants agreed to pay to the plain- 
tiff by way of brokerage or remuneration 
for the work done by him on their be- 


half. He contacted the prospective 
purchaser Shri Prahlad Kumar Jindal 
and told him that transaction can be 


settled for a sum of Rs. 1,27,000/- and 
that he should give his consent to the 
transaction. Shri Prahlad Kumar Jindal 
gave his consent and also instructed the 
plaintiff to deliver the two cheques of 
Rs. 20,000/- and Rs, 10,000/- respectively, 
which the plaintiff had brought with him 
from Ajmer to the defendants towards 
the sale price. According to the plain- 
tiff the contract -was concluded and 
later on instead of aforesaid two ‘che- 
ques, a cheque for Rs, 30,000/- in the 
name of defendant No, 1 was given by 
Shri Prahlad Kumar Jimal and a draft 
agreement was also prepared, but later 
on the defendants refused to sign the 
agreement. The case of the plaintiff 
was that he had completed the job en- 
trusted to him in finding a purchaser 
and introducing the defendants and 
their properties to him and as such 
even if because of the default of the 
defendants the transaction could not be 
through, he is entitled from his remu- 
neration for the job Cone by him for 
the defendants. The plaintiff also claim- 
ed a sum of Rs. 320.95 as expenses 
incurred in going to Bambay at the in- 
stance of the defendants, 


3. The suit was contested by 
defendants, Defendant No. 1 in her se- 
` parate written statement pleaded 
that she never asked the plaintiff to 
arrange for the sale of her property. 
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She traversed all the averments in the 
plaint except that she came to Ajmer 
on 3-1-1963. The defendant No, 2 set 
up a case that the property did not 
belong to him and the plaintiff was only 
authorised to enter into negotiations for 
the sale of the property and negotia- 
tions never ripened and were never fi- 
nalised, He also raised other objections 
including an objection that the court 
had no jurisdiction to try the suit be- 
cause the agreement for payment of 
commission, if any, took place at 
Bombay and not at Ajmer . 


4. The trial court framed five _ issues 
and held that the transaction of the sale 
of the property was complete and the 
Vendor and Vendee were brought toge- 
ther by the plaintiff and plaintiff is en- 
titled to recover the amount of Rupees 
2,500/- brokerage. It also held that 
the plaintiff is not entitled to Rs, 320.95 
allegedly incurred by him in going to 
Bombay, The court further held that 
the property was situated at Ajmer, the 
agreement for sale was to be executed 
at Ajmer, some talks also took place at 
Ajmer. The payment of the brokerage 
amount was to be at Ajmer, and there- 
fore, it had jurisdiction to try the suit. 
Consequently the suit was decreed for 
Rs, 2,500/-. The appeal was dismissed 
as already stated, | 


5. In the instant case there is no 
written agreement under which the de- 
fendants or any of them appointed the 
plaintiff as their broker for sale of their 
property situated at Ajmer and agreed 
to pay brokerage, The case of the plain- 
tiff is that the contract for the payment 
of brokerage amounting to Rs, 2,500/- 
was that he should bring the vendors, 
the defendants, and the vendee together 
and should introduce them and their 
properties to the purchaser, The defen- 
dants agreed to pay the above sum in 


case the purchaser was agreeable to pay-«:.: 


a sum of Rs. 1,27,000/- as defendants 


wanted a net price of Rs, 1,25,000/- for. 


defendant No, 1. Under S, 219 of the 
Contract Act, . which deals with as to 
when agent’s remuneration becomes due, 
in the absence of any special contract, 
payment for the performance of any act 
is not due to the agent until the com- 
pletion of such act. A broker is also an 
agent and relations between broker and 
the person for whom he acts is that of 
an agent and principal, As pointed out 
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by Kekewich J; in Chadburn v, Moore, 
(1892) 67 LT 257: 61 LJ Ch 674, a 
house or estate agent is in a different 
position from a broker at the stock ex- 
change owing to the peculiarities of the 
property with which he is to deal which 
does not pass by a short instrument as 
stock and shares do but has to be trans- 
ferred after investigation of title as to 
which various special stipulations, which 
might be of particular concern to the 
owner may have to be inserted in a 
‘concluded contract relating to such pro- 
perty.” 

6. The above observation of Keke- 
wich J., in the aforesaid case were quot- 
ed with approval in Abdulla Ahmed v. 
Animendra Kissen, AIR 1950 SC 15, It 
all depends on the terms of a particular 
contract as to when an estate agen; is 
Jentitled to his remuneration. Whether 
lhe is only entitled to his remuneration 
lafter sale or he is entitled to his remun- 
leration upon introduction of a person 
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lready, willing and able to purchase, In 
the instant case an agreement to ‘pay 
remuneration can be implied from the 
{circumstances in which the agent was 
employed, The circumstances and the 
letters can also be spelt out from the 
|correspondence, if any, exchanged be- 


tween the parties, On the evidence on 
record, the lower appellate court has 
concluded that the transaction of 
of the property was complete and the 
vendor and vendee were brought toge- 
ther by plaintiff and it was the Vendor 
who resiled from the agreement to sale. 
The lower court, therefore, held that 
the plaintiff was entitled for his remun- 
eration amounting to Rs. 2,500/-. The 
aforesaid finding of the learned lower 
court is based on documentary evidence. 
There are various letters addressed not 
only by defendant No. 1 but also by her 
husband defendant No, 2 on the auth- 
ority of defendant No. 1, from which it 
‘appears that the plaintiff was employed 
by them for finding a purchaser and for 
jintroducing the defendant No, 1 end her 
‘properties to the purchaser. There is 
sufficient material on record that the 
bargain was settled for Rs, 1,27,500/- 
and Prahlad Kumar Jindal, the pur- 
Ichaser was not only introduced by the 
iplainiff to the defendants but also gave 
la cheque for a sum of Rs, 30,000/-. in 
the name of defendant No. 1 and the 
jdraft agreement. Exs, 9 and 10 were also 
tprepared, But later on defendant No, 1 
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resiled and did not sign the agreement, 
I have already referred to S. 219 of the 
Contract Act, The plaintiff as per the 
contract was only required to find a 
purchaser for Rs. 1,27,500/- for the pro- 
perties of defendant No, 1.-He did find 
a purchaser who not only gave a cheque 
of Rs, 30,000/- but was sincerely ready 
and willing to purchase the property, 
and thus, the plaintiff cannot be held 
responsible if the sale deed was not ex- 
ecuted and transaction fell through be- 
cause it were the defendants who re- 
siled from the contract, Chitty on Con- 
tracts 24th Edition Vol, II para 2105 
dealing with “Estate agent” has observ- 
ed “The agent is engaged to bring about 
a sale, but he generally wants his com- 
mission before sale, ie. at the “subject 
to contract” stage, He is free to stipu- 
late whatever event he wishes in his 
agency contract, but it is “the common 
understanding of man that the agent’s 
commission is payable out of the pur- 
chase price’, and it requires clear and 
unequivocal words to entitle the agent 
to commission if no sale is made. But 
in all cases the question is whether the 
event upon which it is stipulated that 
commission is due has taken place.” The 
same author in para 2107 has stated 
that "However, if the agent does intro- 
duce a person who is shown to fulfil the 
required description, he becomes entitl-" 
ed to commission although no contract 
of sale has been made, Thus, it has been 
said, an unqualified offer to purchase by 
the person introduced will normally en- 
title the agent to his commission under 
a “ready, willing and able” contract be- 
cause the potential purchaser has there- 
by been shown to be “ready, willing 
and able’, The terms upon which he 
was willing and able to purchase must 
however have been terms upon which 
at the material time the vendor had ex- 
pressed a willingness to sell. The ques- 
tion whether the person introduced ful- 
fils the contractual description is a ques- 
tion of fact.” 


7. The matter of remuneration to 
estate agent came up for consideration 
before the Hon’ble Supreme Court in 
Abdulla Ahmed’s case (AIR 1950 SC 15) 
(supra), Mahajan J. as his Lordship then 
was, referred to the observations of Vis- 
count Stanford Chancellor in Luxor 
(East Bourne) Ltd. v, Cooper, 1941 AC 
108 “Contracts with commission agents 
do not follow a single pattern and the 
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primary necessity in each instance- is to 
ascertain with precision what are the 


express terms of the particular contract . 


under discussion.” Their Lordships vere 
considering the case of an estate agent, 
who introduced the seller and his pro; 
perty to the purchaser, but later on the 
. transaction was entered into with the 
nominees of purchaser, The question 
arose as to whether the estate azent 
would be entitled to kis remunerazion. 
Their Lordships referred to the oksér- 
vation of Viscount Simon L, C. in Luxor 
(Eastbourne) Ltd, v, Ccoper, 1941 AC 
108 in the following terms :— 


“There is a class in which the agent 
is promised a commission by his pranci- 
pal if he succeeds in introducing tc his 
principal a person who makes an ad- 
equate offer, usually an offer of not less 
than the stipulated amount. If that is 
all that is needed in order to earr: his 
_regard, i, is obvious that he is entitled 
to be paid when this has been {one 
whether this principal accepts the ffer 
and carries through the bargain or not. 
No implied term is needed to secure 
this result.” 


Construing the contract it was observed: 
“In my opinion, the present case falls 
within this class of case and commission 
becomes payable on the introduction of 
a willing buyer by the agent ta the 
Principal.” 


8. In Jaques v. Liyod D. George & 
Partners Ltd., (1968) 1 WLR 625 constru- 
ing the contract of ccmmission agency 
in that case Lord Denning M, R. and 
Caires J., observed that as cl, (3) was 
totally uncertain and so of no effect. the 
defendant agents would only have been 
entitled to commission on the wsual 
basis if the sale had gone through, Lord 
Denning M. R, further observed, when 
an estate agent is employed to fird a 
purchaser, the ordinary understar.ding 
of mankind is that the commission is 
payable out of the purchase price when 
the matter is concluded, If the ¿gent 
seeks to depart from that term, he must 
make it perfectly plain to his client. 


9. In my opinion im case of estate 
agent, who is employed to find a pur- 
chaser ordinarily the commission is pay- 
able out of the purchas2 price wher the 
sale takes place. If in a given case the 
agent seeks to depart from that term, he 
must make it perfectly plain to his 
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client and for that a strong case is re- 
quired to show that the even; on the 
happening of which commission was 
payable was. to find a purchaser ready 
and willing, 


10. As Ihave already stated earlier in 
the instant case the defendants employed 
the respondent (plaintiff) as their broker 
to find purenaser for selling their pro- 
perty at Ajmer, for a sum of Rupees 
1,27,500/- and promised to pay a com- 
mission of Rs, 2,500/-- The respondent 
found the purchaser who was ready and 
willing to purchase the property and 
gave a cheque of Rs, 30,000/- to defen- 
dant No. 1 but it were defendants Nos. 
1 and 2 who resiled from it and, there- 
fore, the bargain could not be carried 
through, Thus, the terms of the agency 
were that in the event of introducing 
the defendan, No. 1 and her husband to 
the purchaser who is ready and willing 
to pay Rs, 1,27,000/-, the respondent 
was to get his commission of Rs. 2 ,500/-. 
The terms were no; that the remunera- 
tion was only payable in case of actual 
sale, The event on which the commis- 
sion was payable to the plaintiff, having 
taken place and the plaintiff having 
done all that was agreed to be done by 
him, he was entitled to his remunera- 
tion , Thus, the courts below rightly 
decreed the suit of the plaintiff against 
the appellants, 

11.. There is no force in this second 
appeal and same is dismissed with costs. 


Appeal dismissed, 
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In the present case the rent deed 
starts with the ‘covenant of execution of 
mortgage and advance of amount, On an 
application filed under S, 6 of the Act 
by the debtor, Debt Relief Officer deter- 
_. mined the amount of usufructuary mort- 
gage and directed its payment by cer- 
tain instalments allowing ` interest at 
6% per annum on this amount, The 
creditor filed suit for eviction and ar- 
rears of rent, i 


Held: The rent deed though separate- 
ly written and can be termed as a sepa- 
rate transaction is in substance an inter- 
woven part of the mortgage transaction 
and the rent is. similarly interwoven 
part of the interest aspect of this trans- 
action. The definition of debt in S. 2 (c) 
makes it clear that the debtor agricul- 
turist would be given relief of indebt- 
‘edness, also in respect of mortgage 
transaction. The mortgage trans- 
action when it becomes part cf the 
debt, its interest or rent in lieu of in- 
terest adjustment also becomes fart of 
tha; debt, Determination of the amount 
of debt of the mortgage includes deter- 
mination of the interes; part of it, which 
in its turn includes adjustment by way 
of payment. of rent also. Once the 
amount of mortgage was determined by 
a Debt Relief Court or Debt Relief Offi- 
‘cer under the provisions of the Act, 
thereafter, though till the amcunt is 
paid, the character of creditor would re- 
main as a secured creditor but na sepa- 
rate suit for eviction or rent can be en- 
tertained and if decreed earlier cannot 
be executed, (Paras 10, 12, 13) 


Cases Referred : Chronological Paras 
AIR 1963 Raj 69 : 1962 Raj LW 564 11 


S. K. Keshote, for Appellants; P, N. 
Agarwal, “for Respondent, 


JUDGMENT :— Babulal Shiv else 
Lal, plaintiff-appellants have filed this 
appeal against the judgment of the Ad- 
.. ditional District Judge, Gangapur City, 
‘by which the decree’ passed by the 
Munsif, Hindon in a suit for ejectment 
and arrears of rent was modified. 


2. The plaintiff filed a suit for eject- 
ment and arrears of rent on the basis 
of a rent note executed by the defen- 
dant-respondent in favour of the plain- 
tiff-appellants on 21-1-1957, by which 
the defendant agreed to pay the rent of 
. the premises in’ question - to the appel- 


Jants ‘at’ Rs. 30/- p.m, The- ‘execution of `- 
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` before the first appellate 


mortgage debt, 


A.T R; 


tke rent‘deed was held to be proved by 
the trial court, and was not challenged 
court, Since 
the defendant did noj pay the rent from 
20-5-1964 to 25-5-1967, the plaintiff filed 
a suit, The present suit is for eviction 
and arrears of rent for Rs. 1,080/- 


3. The defendant admitted Rs, 1,500/- 
and that he executed an usufructuary 

mortgage in favour of the plaintiffs and 
claimed that decree for eviction as well 
as rent should be granted, The defen- 
dant in the. written ‘statement alleged 
that he has filed an application u/s, 6 of 
the Rajasthan Relief of Agricultural In- 
debtedness Act (hereinafter referred to 
as the. Act) and that debt has been 
determined, This determination includes 
the debt of the plaintiffs to the extent 
of Rs, 1,500/- In the application before 
the Deby Relief Court this mortgage 
de2d was included. 


4, On 31-8-1965, the Debt Relief Offi-.- 
cer determined the debt including the 
amount of usufructuary mortgage dated 
21-1-1957 and ordered that the plaintiff 
shall get interest on this amount at 6% 
pe> annum, and the entire amount 
wculd be paid by instalments of Rs. 80/- 
collaterally. The defendant’s case is that 
in view of the judgment of the Debt 
Relief Court the relationship of land- 
lord and tenang ceased to exist between 
the parties. The Debt Relief Court fur- 
ther ordered tha; the plaintiffs are en- 
titled to get rent at Rs, 30/- pm from © 
25-5-1967, because of the specific order 
of the Deb; Relief Court that the plain- 
tiffs would be entitled to get rent at 
Rs, 30/- p.m, : 

3. After framing of the issues, evi- 
dence was recorded. The trial court 
decreed the suit of the plaintiffs, but 
the same was challenged before the first 
appellate court, The Debt Relief Court 
reopened the accounts and determined 
the debt and passed a decree in respect 
of the mortgage for Rs. 1,500/- and also 
allowed interest at 6% per annum, The 
case of the defendant is that once the 
dest is determined, which includes the 
the rent note becomes 
inoperative and the plaintiffs’ claim for 
ev_ction as well as rent cannot be main- 
tained, Of course, they can claim inter- 
est according to the order of the Debt 
Relief Court.. 


6 The sole question raised before me 
i Mr, Keshote is that a decree: for ar- 
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rears of rent and eviction~can still be 
passed even after determ:nation of the 
amount of the debt under S., 6 of the 
Act. According to him, the ‘rent note 
and mortgage are two di-terent transac- 
tions, and the suit based on rent ncte, 
whether for eviction or -for arrears of 
rent, can still be decreed irrespective of 
the . determination of the debt by <he 
Debt Relief Court, Reliance was placed 
on S. 11 and more particularly the pro- 
viso to sub-cl. (2), which reads as wmn- 
der :— i 


‘11 Preparation of a Scheme of R 
payment and Transfer of Debtors Pro- 
perty :— (1) When the. amount due 2as 
been determined under S. 10, the Debt 
Relief Court shall, after taking into ac- 
count the liability. of the debtor in re- 
spect of claims referred to In S. 4 pre- 
pare a scheme:of repayment of 
debtor’s debt, 


(2) If the debtor has transferable pro- 
perty which he is willing to transfer to 
enable him to repay the whole or any 
part of his debts, the Debt Relief Court 
may sanction such transfer on such œn- 
ditions, as it may thinx necessary to 
impose in order to safeguard the rights 
of the creditors including those to whom 
any liability referred in S. 4 is due and 
may grant such reasonable time as is 
necessary for the . debtor to transfer 
such property.” ie 


“Provided that, when there is any 
mortgage, lien or charge upon the pro- 
perty, such sanction shall be given cnly 
upon terms - which will’ ensure zhat 
mortgage, lien or charge shall subsis: to. 


- such extent as is sufficient to safeguard 


the interes; of the secured creditor” 


“Provided further that when a trans- 
fer has been agreed to before the Debt 
Relief Court by the parties to the pro- 
ceedings and either party fails to com- 
plete transaction within a period of 


-sixty days the court may take actior. as 


far as may be under O. XXI, R., 3% of 
the First, Schedule to the Code of Civil 
Procedure, 1908 (Central Act V of 
1908).” | ze 


..4,. The -scheme of the Debt Relief. Act 
is to relieve the debtors, who are agri-. 
culturists. from the ordeal. of prolorged 


litigation .and debts. by, making a settle- 
ment on fair terms; to. ensure that. the - 
. agriculturists are not exploited: by the. 


` 
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money lenders by -chazging’ interest upon 


interest and capitalising it to the defer- 


mination (detriment) of the agriculturists. 

The law empowers the Debt Relief Court 

to reopen the accounts, find out the prin- 

cipal and the interest and then to give re- 

lief by making: instalments and sometimes 

scaling down the debis as per the var- 
ious provisions of. the Act, 


8. The crucial question is, whether in 
spite of determination of the debt in 
this particular case by the Debt Relief 
Court, the creditor can still file a suit. 
for eviction and evict the tenant from 
the premises on the basis of the rent 
note which was written to ensure the 
interest part of the mortgage: and to 
make it usufructuary mortgage, A peru- 
sal of the rent deed, which was - read 
over in the court, shows that it makes 
a mention of mortgage first and then 
states that -the mortgaged property has 
been taken on rent, The mortgage deed 
recites the adjustment of the rent into 


. interest. As usual, the object is that to 


ensure the payment, the creditor is 
made a secured creditor on the one 
hand, and the premises, which normally 
according to usufructuary mortgage 
-covenants contemplate the possession of 
the mortgagee, but when in fact they 
remain in possession of the mortgagor, 
a rent note is executed, so that the 
mortgagor becomes a tenant and the 
mortgagee becomes a landlord. In sub- 
stance, the mortgage deed and the rent 
deed, though constitute different and 
separate transactions in fact, but when 
they are in relation to the usufructuary 
mortgage ` for the purpose of rent ad- 
justment, the transaction becomes inter- 
woven, l 


$. In the face of the above circum- 
stances, . the decree or the amount of 
mortgage, which becomes subject: mat- 
ter of determination by the Debt Relief 
Court,’ assumes a different shape and 
complexion in the Zorm of determined 
amount realisable as’ decree, and by vir- 
tue of the proviso ‘to sub-sec, (2) of Sec- 
tion 11, the security of the immoveable 
property continues till the entire amount 


‘determined under the mortgage is paid. 


Except: the -above, the Act contemplates 
no exception, as would be obvious from 
the definition of the. clause, wherein ac- 
cording to S..2, suk-cl, (c), debt in-- 


'.cludes all: liabilities. owing to-a -creditor, . 
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in cash or kind, secured or unsecured 
payable. under a decree or order of a 
civil court or otherwise whether due or 
not due; but shall not include land rev- 


enue or anything. recoverable as land 
revenue other than - liablites payable 
- under a decree of a village panchayat or 
any money for the recovery of which a 
suit is barred by limitation, .It is ob- 
vious that secured debts are included in 
the definition of a debt and the legisla- 
ture in its wisdom has not accepted jt 
The effect and 
impact of this legislation is that once 
the mortgage amount is determined and 
when I use the word ‘mortgage’, it in- 
cludes all types of - mortgage whether 
usufructuary property or equitable’ or 
‘Isimple, then once instance (inference) 
which follows logically is that determina- 
_ {tion sofarasthe arnountis concerned is 
final. This amount. includesthe principal 
-jas well as interest. Im the instant case, 
interest at 6% has been allowed on the 
principal amount, and once it has been 
done, I am firmly of the opinion that 
any interpretation’ to permit the liabi- 
|lity of the rent separately would be 
circumventing the provisions of this 
law. To illustrate, suits in a case the 
rent adjustment permits interest at 8% 
or 12%, and while determining the 
. amount of mortgage the Debt Relief 


-. Court allows principal plus interest at 


4% or 6% only, Once that is done, it 
would be prepostrous to think that the 
‘creditor shall be allowed to take inter- 
est at 6% which means scaling down of 
the original interest cum rent and yet 
he would be allowed to take rent sepa- 
rately in addition to this interest and 
that also even after adjustment of this 
rent at a higher rate, may be at 16%, 
19% or 24%, This would mean that so 
far as the usufructuary mortgage the 
premises rented out are concerned, the 
Debt Relief Court will have no jurisdic- 
tion to determine the interest part of 
the amount, I am convinced that the 
legislature never intended to permit the 
creditor to continue to charge interest 
at a higher rate in the form of rent. 
Similarly, by - proviso to sub-sec. (2) to 
S. 11, it cannot be inferred that a secur- 
ed creditor after determination of the 
amount can still take possession of the 

{premises by filing a suit for eviction 
` fjand getting a decree executed, and can 


* 
~ 


Babu Lal v. Shive Lal 


AL RB; 


launch: ‘exeécution for the rent so| 


decreed. 
10, I am convinced that the rent deed 
though separately written and can be 
termed as a separate transaction is in 
substance an interwoven part of the 
mortgage transaction and the rent is 
similarly interwoven’ part of the interest 
aspect of this transaction. 


11, Mr, Keshote invited my attention 
to the judgment this court reported in 
Lalchand v. Nenuram, 1962 Raj LW 
3564 : (AIR 1963 Raj 69) to persuade this 
court to hold that even after determina- 
tion of the amonut by the 
Debt Relief Court, eviction decree 
can be entertained because there are 
two different transactions, In Lalchand 
v. Nenuram, this Court held as under 
{at p. 71) :— ae 

“Whether the two documents (mort- 
gage deed and lease back to the mort- 
Sagor) represent one transaction or two 
different transactions, a court of law 
should be anxious to give effect to the 
terms in both the documents instead of 
being unduly critical about them. Hav- 
ing secured the possession of the mort- 
gage, the mortgagee is further entitled 
to lease it out even to the mortgagor. 
There is nothing objectionable in this, 
nor is there any statutory prohibition 
for such transactions. . Now, if the par- 
ties do this by executing proper docu- 
ments, it is the duty of the court of 
law to give effect to them, Cases may 
arise in which the terms and conditions 
in the. two documents are so interwoven 
that in order to determine the true na- 
ture of the contract entered into by the 
parties, both must .be read together and 
considered part of the same transaction. 
Such cases apart, on principle it is diffi- 
cult to accept that even in cases where 
the nature of the two transactions can 
be spelt out separately the terms of the 
documents should be treated as not 


- binding on the parties.” 


12, It would thus be seen that em- 
phasis was that when two documents 
are executed irrespective of the fact 
whether they represent one transaction 


‘or two different transactions, the court 


of law should be anxious to give effec? 
to the terms of both the documents, The 
court then observed that when the two 
documents are interwoven, then both 
must be read together. and considered 
part of . the same transaction. Mr - 


wy 
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Keshote fairly submitted that:this “case ~ 


was not in relation to the impact of te 
Act on the mortgage and that is very 
obvious by reading of that judgment, I 
am of the opinion that irrespective of the 
fact whether one treats the transaction 
as a separate or interwoven, the basic 
fact ean never be overlooked that th=ir 
foundation or bedrock, is the mortgage, 
i, & the advance of money on sesu- 
rity of immoveable property, That >be- 
ing so, when the legislature defined that 
it means secured debt aiso, it made it 
clear that the debtor agriculturist wold 
be given relief of indebtedness also in 
respect of mortgage transactions, I have 
got no hesitation in holding that the 
mortgage transaction wen it becomes 
part of the debt, its interest or rent in 
lieu of interest adjustment also becomes 
part of that debt, Determination of the 
amount of debt of the mortgage includes 
determination of the interest part of it, 
which in its turn includes adjustment 
by way of payment of rent also. All said 
and done, it would be elosing eyes to 
the hard reality if it is held that thoigh 
the document ‘of rent deed starts with 
the covenant of the execution of the 
mortgage 
amount, yet it must be treated separate- 
iy in a watertight compartment so as 
to remain unaffected by deierminazion 
of the mortgage under S. 6 of the Act. 
This is not permissible having regara to 
the scheme of the Act, the intention and 
object of the Act, which is to relieve an 
agriculturist from indebtedness of all 
kinds, 


13. The net result of the above dis- 
‘cussion is, that I find it difficult to up- 
hold the objection of the appelant 
against the judgment of the first appel- 
late court, and I have got no hesitation 
in holding that once the amount of 


' [mortgage is determined by a Debt Re- 


lief Court, or the Debt Relief Offcer, 
as the case may be, under the provi- 
sions of the Act, thereafter though. till 
the amount is paid, the character of the 
creditor would remain as a secured cre- 
ditor, but no separate suit for eviction 
or rent can be entertained, and if 
decreed earlier can not be executec. 


14, The appeal is, therefore, disrmiss- 
ed without any order as to costs. 
Appeal dismissed, 


we 
s 


Pod 
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AIR 1982 RAJASTHAN 115 
(JAIPUR BENCH) 
- G. M. LODHA, J. 
State of Rajasthan, Appellant v, Sube | 
Singh, Respondent, 

Second Appeal No; 240 of 1970, 
12-11-1981, l 
(A) Rajasthan Tenancy Act (3 of 1955), 
S. 86 — Forfeiture of wood is penalty: 
under S, 86 — S. D. M. convicting 
licensee for cutting trees and sentencing 
him to pay fine and forfeiting amount 


D/- 


fetched in auction of wood and coal — . 


Conviction set aside and penalty quash- 
ed in appeal — Setting aside of penalty 
would include penalty of forfeiture of 
wood also — Licensee is entitled to re- 
fund of amount fetched in auction. 
(Para 3) 


(B) Limitation Act (36 of 1963), Ss. 15 
and 4 — Rajasthan Tenancy Act (3 of - 
1955), S, 86 — Limitation for suit for 
recovery of amount forfeited starts run- 
ning from date when conviction and 
penalty of forfeiture under S, 86 were 
quashed — Excluding time spent in 
notice under S, 80, Civil P. C, and Sun- - 
day which intervened, suit being within 
time, held, not time barred. (Civil P. C. 
(1908), S. 80), (Para 3) 


(C) Civil P, C. (5 of 1908), Ss. 100-101 
~~ Second appeal — Finding of fact — 
Finding that plaintiff was owner of suit 
property and, thus, has right to file suit 
is primarily a finding of fact — Finding 
not interfered with, (Para 4) 


Om Prakash, Deputy Govt, Advocate, 
for the State; B, S, Ratnu, for Respon- 
dent, l 


JUDGMENT :— This is a defendant's 
second appeal in a suit for recovery of 
Rs. 2,000/-, which has been decreed by 
both the courts. 


2, The plaintiffs case is that he had 
a licence for cutting the trees from his 
own land and he cut the trees, But, the 
Tehsildar, Karauli made a complaint 
and the wood and coal prepared was 
seized and auctioned for Rs, 2,015/-, The 
S. D. M. convicted him and sentenced 
him to pay a fine of Rs. 800/- and for- 
feited the amount of Rs. 2,015/-, the 
price of wood and coal auctioned, In ap- 
peal, the conviction was set aside and 
the penalties were quashed. 
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the ground that firstly the forfeiture of 
coal and wood was not ‘set aside, and 
the implication of setting aside the pen- 
alty was only the fine. This submission 
- of the State has been repelled by both 
the Courts and rightly so, because, first- 
jly when the offence is not proved and 
the plaintiff had a right to hold and dis- 
pose of the property consisting of wood 
and coal, the forfeiture itself becomes 
illegal as a logical corollory of setting 
aside conviction, Secondly, as discussed 
{by the first appellate court, forfeiture 
of the wood is a penalty u/s. 86 of the 
Rajasthan Tenancy Act, and, therefore, 
once the penalty was set aside, it in- 
cluded the penalty of forfeiture also un- 
less expressly that penalty was with- 
held. Confronted with the above, situa- 
tion, the learned counsel for the State 
submitted that the suit was time-barred. 
This submission of the State is also de- 
. void of any legal force, ‘because when 
‘the forfeiture was made under the order 
‘of the competent authority, the suit 
could have been filed only after the 
order of its reversion. No civil court 
could have decreed a suit, if the goods 
were forfeited under the provisions of 


© S, 86 and so long that conviction conti- 


nued to hold good, It is only -when the 
conviction was set aside and the penalty 
of forfeiture was quashed that the limi- 
`- tation started running, It is not in dis- 
pute that if the period is spent in notice 
under S, 80, Civil P. C., and the Sun- 
day, which intervened, is excluded then 
the suit was within time. I am, there- 
fore, convinced that the suit of the 
plaintiff was within time and the plea of 
limitation is untenable both.on facts 
and law. 


4, Then it is argued that the plaintiff 
had no right to file a suit,. Here again, 
the first ‘appellate Court has held that 
this plea was not taken in the grounds 
of appeal, and from the evidence on re- 
cord it transpires that the plaintiff was 
the owner of this property, I am not 
. inclined to interfere in this finding also, 
ee is primarily a finding of fact. 


' 5. The result is that this appeal fails 
and is dismissed with costs, 


Appeal dismissed.. 


The State ‘hes come in appeal on. 


Nath Chowdhary — A.1. R. 


AIR 1982 RAJASTHAN 116 
(JAIPUR BENCH) 
G. M. LODHA, J. 
Sardar Iqbal Singh, Petitioner v: ' Ram 


Nath Chowdhary and another, Respon- 
dents, 


Civil Revn, Petn. No, 366 of 1981, Di 
£-8-1981.% l 


(A) Civil P. C. (5 of 1908), S, 47 — 
Eajasthan Premises (Control of Rent ` 
and Eviction) Act (17 of 1950), S. 13 (1) 
(h) — Compromise decree of -ejectment 
— Execution of — Judgment debtor's 
objections that the decree is a nullity 
and that it created a fresh lease — Sus- 
tainability, (Registration Act (1908), Sec- 
tion 17). 


Where a suit for eviction of tenant on 
ground of bona fide and personal 
necessity was compromised and by vir- 
tue of compromise decree, 7 years time- 
was . granted tc tenant to vacate pre- 
mises, and the compromise contained 
categorical admission .of defendant re- 
garding landlord's personal necessity. 


Helid that the decree is not a nullity. 
The compromise read as'a whole along 
with decree passed on it in, the back- 
ground of pleadings, it is patent and not 
latent that the defendant as well as the 
Court were corscious of requirements 
of S. 13 (1) of the Act and the decree 
of ejectment is passed after being satis- 
fied that conditions required under..S. 13 
(1) (h) are fulfilled. Case. law reviewed. 

; (Para 10) 


-Held further that the compromise as 

well as compromise decree both mention 
that the- decree given for ejectment 
would be executed after 7 years in case 
rent as per compromise is paid regular- 
ly, otherwise it may be executed even. 
eerlier on default, that no-fresh tenan- 
ey was created and that it did not re- 
quire registration, (Paras 12, 13) . 


(B) Civil P. C. (5 of 1908), S. 115, — 


Execution of compromise decree for 
eviction — Revision against order over- 
ruling tenant’s objections — High Court 


examined all points of law argued `be- 
fore it as they required no ‘enquiry or 
evidence -— Remand to executing court, 
rejused. (Para : 14) 


* Against order ‘of Munsiff and a udicial 
Magistrate, Jaipur, D/- 29-7- 1981. 
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Cases Referred :- Chronological. . Paxas 
AIR: 1974 ‘SC 1596- 
AIR 1970 SC 838 6, 7 
(1970) 3 SCR 114: (1969) 2 ee a 


(1969) 2 SCR 432 > (1969) 1 sa 


AIR 1966 Raj 178 6, 13 
1963 Raj LW 45 6, 11 
AIR 1953 Orissa 74 6, 13 


C. K. Garg, S. K. Gupta and G., K. 
Garg, for Petitioner, l 

ORDER :— This is a revision petit on 
by a tenant, The proceecings are perd- 
ing in execution of a decree, for evict on 
passed in favour of the landlord. The 
decree for eviction was ‘passed on -he 
basis of a compromise, The plaintff- 
landlord filed suit for ejectment on -he 
ground of personal necessity as contem- 
plated by S. 13 of the Rajasthan Fre- 


mises (Control of Rent and Eviction) 
Act (hereinafter called as the Act of 
1950). This decree was passed: in she 


year 1974, In terms of iJecree,.7 years 
time was granted to the tenant. to 
vacate the premises, 


2, The plaintiff alleged bona fide and 
personal necessity and though initially 
the suit was contested on this grocnd, 


but before any evidence could be re~ 
corded, the defendant egreed and fled 


a compromise in which he admitted the 
personal necessity of the landlord, Cer- 
tain other terms were mcorporated re- 
garding the compensation of use of’ land 
in a phased manner and the right to 
execute the decree before 7 years in 
case of default in payment of rent. 
However, the crux of the compromise 
was that the benefit of 7 years was al- 
lowed to the tenant on tne. basis of pay- 
ment of increased rent in phased pro- 
gramme, There was a clear averrent 


that the decree can be executed earlier - 


in case of default in payment of vent 
and the maximum period permissible 
was 7 years, 


3. In this court, in the grounds of 


révision petition the retitioner under- 
took to file and keep ready true copies 
of compromise and decree as also objec- 
tions filed in execution zase, but as the 
learned counsel for the petitioner has 
submitted, certified copies could not be 
obtained and therefore, uncertified ccpies 
consisting -of the office fle of the learn- 
ed counsel were: shown to. me, . 


¢ 


~ Iqbal Singh v.. Ram Nath -Chowdhary:..; .. 


6, 11, 13- 


. Raj, 117- 
-4, - The uncertified copy of the decree 


‘and... the relevant portion reads as, un- 


der :— wt 

tA decree in favour of the plaintiff 
and against the defendant in respect of 
the eviction of the shop in question is 
hereby given and 7 years time is allow- 
ed for vacating these premises, The de- . 
fendant agrees that the plaintiff has got 
personal necessity.” 


5. Then there were certain conditions 
about the rent in which it was mention- 
ed that if according to this. compromise 
decree the rent is not paid then the 
decree-holder plaintiff would be entitled 
to execute the decree on default even 
before the expiry of 7 years. 


6. On the expiry of 7 years, when 
the execution was proceeded with, the 
judgment-debtor filed objections which 
have been rejected and hence this revi- 
sion. Mr. Garg, learned counsel for the 
tenant-petitioner submitted that unless 
there is a clear finding of bona fide and 
personal necessity and comparative 
hardship in favour of the landlord no 
decree of eviction can be passed, He 
relied ‘upon the judgment of this Court 
in Khub Chand v, Tulshi Ram: 1962 Raj 
LW 45 and Mattu Lal v, Radhey Lal, - 
AIR 1974 SC 1596. He also pointed out 
that according to the judgment of Baha- 
dur Singh’s case reported in (1969) 2 
SCR 432 and Kaushalya Devi’s case re- 
ported in AIR 1970 SC 838 in the mat-. 
ter of rent restrictions laws, a compro- 
misé -would be nullity if it is against the 
public policy and no decree can be exe- 
cuted if it fails to fulfil the conditions 
of relevant laws. Mr. Garg further sub- 
mitted that since rent was increased it 
was a new agreement and new contract 
and there was no decree in the eye of 
law. Reliance was placed on decisions 


in Khalli Rath v. Ram Chandra, AIR 
1953 Orissa 74, Kanmal v. Hukam 
Chand, AIR 1966 Raj 178 and Sudhir 


Kumar v, Baldev Krishna Thapar, (1970) 
3 SCR 114.: It was argued that this 
agreement in the form of a compromise 
resulted in a new lease deed which was 
neither registered nor stamped, It was 
also pointed out that the executing 
court has failed to decide all, the points 
raised before it and therefore, also the 
order'is liable to be quashed, © 

7. I have carefully considered the 
above submissions. of learned counsel 
and have also gone through the various 


os any of the conditions of S. 13 of the 


~ 


“118 Raj. 
decisions , referred to above.. Both in 


. Firstly, 


~- Iqbal Singh v Ram 


Bahadur Singh’s case and Kaushalya 


“ Devi’s case, it was not in dispute that 


the decree which was passed was not on 
any of the grounds mentioned in S, 13 


. of the Act. In Bahadur Singh’s case the 


decree was passed on the basis of an 
award under S. 17 of the Arbitration 


Act, in a proceeding to which the land-. 


lord was not a party without satisfying 
itself that a ground of eviction existed 


. and therefore, it was held to be nullity. 


Similarly in Kaushalya Devis case 
(supra) a decree was passed on the basis 
of the compromise but there was noth- 
ing to show in that compromise that 


Rent. Control Act is fulfilled. 
8. In both the above cases the Hon’ble 


Supreme Court- was of the opinion that 


since a decree cannot be passed except 
on the ground mentioned in S. 13 cl. (1), 
a compromise decree simpliciter and 4 


decree passed on award without refer- 


ence to the condition of 5, 13 is a nul- 
lity. i l 
§ In the instant case, situation is 
different. The plaint specifically .men- 
tions the ground of bona fide and per- 
sonal necessity and the defendant in the 


`. compromise admitted the same in ex- 
- press words, Mr. Garg emphasized that. 


the words bona fide and personal neces- 


sity have not been mentioned in ‘the 
compromise and therefore, 
‘tions of S. 13 are not fulfilled. This ac- 


the condi- 
cording to me is an argument. of des- 
pair, after having taken the advantages 
for 7 years, of remaining in possession. 
in the absence of a certified 
copy of the compromise and the com- 
promise decree which have not been 
produced by the learned counsel for the 
petitioner, it is not possible to be exact 
about the words, Secondly, even if the 
rough copy which was shown to me is 
taken to be correct the words used are: 
saRead ardan at fret araernan at 
araaT g” | E 
In the compromise deed which was filed 
in the form of an application the fol- 
lowing was mentioned : 


“agfa ard ar arar sfrardl & free 
faamaaa gaa frarenrer ar feat firar 
ma ate saani at gar art aed 8g 
g-o-o¥ Ẹ o af a aay s fear west 


O gari andere at fast araerpar ot 


aaar g 1” 


Nath Chowdhary ` 


A.I R., 


10. The above mentioned words used 
in Hindi are comprehernsive and wide 
enough to indicate that the defendent 
admitted the personal necessity of the 
plaintiff, When a compromise was being 


. entered into by virtue of which 7 years 





time was granted and the defendant ad- 
mitted the personal necessity, it would 





“be streching too far and giving unwar-| 





ranted credence to outdated. and out- 
lived ‘pound of flesh and not a drop of 
blood’ argument, of Portia of Merchant 
cf Venice of Shakespeare, if a decree 
is held to be nullity after 7 years by 
holding that in spite of clear categorical 
admission of defendant regarding per- 
sonal necessity the decree cannot be ex- 
ecuted ‘because the words bona fide and 
reasonable have not been translated into 
Hindi, Latest trend of jurisprudence is 
‘substantial justice’ in contradiction to 
‘technical’ interpretation of law, I am of 
the opinion, that the eompromise read 
as a whole along with the decree pass- 
ej on it in the background: of the plead- 
ings, it is patent and not latent that the 
defendant as well as the court passing 
the decree: were ‘conscious of the re-| 
quirements of S. 13 cl. (1) and passed 
the .decree. of ejectment _ after being 
satisfied that conditions required under 
S, 13 (1) (h) of the Act‘are fulfilled. 


11, The second limb of submission of 
Mr. Garg based on AIR 1974 SC 1596 
and 1963 Raj LW 45 requires ‘to be men- 
tioned only to be rejected, In both these 
cases whatever has been held is that the 
question about bona fide requirement is 
a finding of fact and the High Court 
cannot interfere in Second Appeal. 
There is no dispute on this point in this 
case, 


12. The next limb of the submission 
of Mr. Garg relates to creation of new 
tenancy. The reliance placed. on the 
decisions of ‘Sudhir Kumar v, Baldev 
Krishna Thapar ((1970) 3 SCR 114) (supra) 
isaslo of no assistance to Mr, Garg., In 
the case of Sudhir Kumar, there was a 
condition in the lease deed that on the 
expiry of the lease there would be op- 
tion to renew the lease and by compro- 
mise a renewal was made, The Hon'ble 
Supreme Court held on the terms of the 
compromise that as per the covenant in- 
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the original lease deed a iresh lease was 
granted and option to renew the deed 
was exercised, In the instant case, on 
the basis of the uncertified copy shown 
to me, it cannot be said that there was 
any fresh -tenancy createc, The compro- 


mise as well as the compromise decree | 


both mention that the decrees given or 
ejectment would be executed afier 
7 years in case the rent es per the com- 
promise is paid regularly, otherwise it 
may be executed even earlier on de- 
fault. 


13. I am clearly of the opinion taat 
this was not a new tenency and it did 
not require any registration. In that 
view of the matter the decision repcrt- 
ed in AIR 1953 Orissa 74 and AIR 1974 
SC 1596 and AIR 1966 Baj 178 cannot 
help the tenant-petitioner. . 


14, Mr, Garg submitted that all the 
questions submitted before the execut- 
ing court 
therefore, the case méy be remanded 
with the directions to decide the same 
again, I am not inclined to accept this 
request because irrespective of the fact 
whether all these questions were pr2ss- 
ed before the executing court or no; I 
have examined them at length and they 
are all questions of law which req.tre 
no inguiry or evidence, I am further 
convinced that in this case after obtain- 
ing 7 years term in the compromise and 
without challenging the decree waich 
was passed in a form of compromise 
decree for ejectment, now he wants to 
take a summersualt for prolonging his 
possession. In such a situation, it is not 
at all desirable to remand the case 
again; 

15, I am convinced that all questions 
raised by Mr. Garg kefore this Court 
during the arguments have got no sub- 
stance and are devoid of any force as 
discussed above, While dismissing the 
revision application, I am of the opimion 
that this is rainy season and it would 
create hardship for vacating the shop 
during the rainy season. In spite of 
equities being against the tenant, I 
would, therefore, further allow time to 
him for vacation. Corsequently, four 
months’ time is allowed from today, The 
executing court is, therefore, directed to 
not to execute the warrant of possession 
for a further period of 4 months from 
-today and thereafter take active steps 
to get the premises vacated from the 


Shiv Nerain v. Raji 


have not been decided mnd. 


. subsequent suit, 


Raj. 119 
‘defendant-tenant for giving possession. 
to the plaintiff decree-holder, 

16. With the above observations, the 
revision petition is dismissed, 
Revision dismissed. 





AIR 1982 RAJASTHAN 119 
DWARKA PRASAD, J. 


Shiv Narain and others Appellants v 
Mst, Raji and others Respondents, 


Civil Second Appeal No, 314 of 1968, 
D/- 31-3-1981. 


(A) Evidence Act (1 of 1872), S. 41 — 
Judgment of probate Court — Conclu- 
sive nature and evidentiary value of, in 
subsequent suit — Addition of more 
persons in subsequent suit — Effect of. 


When the question of relationship of 
parties has been decided in a previous 
probate proceeding, the same question 
cannot be agitated between the same 
parties in a subsequent suit, The judg- 
ment of the probate court is a judgment 
in rem and all the essential questions 
raised before the probate court must be 
taken to have been conclusively deter- 
mined by the judgment of that court. 
Merely because some other persons have 
been added as defendants in the suit, 
with the allegation that they were tres- 
passers in the property in dispute, could 
not confer any legal character in re- 
spect of the disputed property, | 

i (Para 9) 


Even if the decision of the probate 
court may not be held to be binding or 
may not operate as res judicata in the 
there being other de- 
the decision in probate pro- 

relevant and has consider- 
able evidentiary value. (Para 10) 


(B) Hindu Law Maintenance 
Married daughter — Whether a widow- 
ed daughter can claim maintenance 
against her father or his heirs, 


In the absence of any material on re- 
cord to show that a married daughter is 
no in receipt of any maintenance from 
her deceased husband’s family, it can- 
not be said that there is any legally en- 
forceable right in her to claim mainten- 
ance either from her father or from her 
brother or from the heir, who may suc- 
ceed to his property, (Para 33) 
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fendants, 
ceedings is 


120 Raj... . 


(C) Hindu Succession Act (30 of 1956), 
S. 14 — Right of married daughter to 
maintenance She can claim against 
joint family property Unmarried 
. daughter in possession of joint family 
property im lieu of maintenance — Suit 
by nearest reversioners for possession — 

‘Held not maintainable, 


N and B were brothers, They were 
Hindus. B died leaving a son J and five 
daughters of whom one K was un- 
married, After the death of J, a suit for 
possession of houses left by J was filed 
ky the sons of N, as nearest rever- 


¿X sioners, against K ‘who ‘was occupying a 


portion of the house left by J. K alleg- 
ed that she was entitled to maintenance, 
she lived in‘ the house since-the time of 
her father and after the coming into 
_foree of the H, S. Act she became a full 
owner of the property in her possession. 


While dismissing the suit the High 
Court held that K being the unmarried 
daughter of B had a right to be main- 
tained out of the joint family property 
in the hands of B and after his death 
in the hands of his son J. Even after 
the death of J, K had a right of main- 
tenance out.of the properties left by J 
and although the aforesaid right may 
not constitute a right to the said pro- 
perties, she certainly had a right to be 
, maintained out. of. the properties in 
question or in other words it may be 
said that she had a right of maintenance 
against the property in question, ` The 
plaintiffs, though: the nearest rever- 
sioners of J could not, therefore, be en- 
titled to claim possession of the pro- 
perty in question as they had not made 
any suitable arrangements for the main- 
tenance of K, 


. Even if no specific charge is created 
in her favour, yet the right of mainten- 
ance possessed by her, is enforceable 
against the joint family property left by 
* irrespective of the fact whether the 
. property may be in the hands of rever- 

. sioners of J. The right is enforceable 

against the joint family property or 

even against a volunteer or reversioner 
or even against a purchaser, taking the 
same. with. notice of her claim, 
view of the matter, as K was presum-' 
ably in possession of the property in 
` dispute in satisfaction of her -claim- for 


'' maintenance,- the suit for possession fil~ 
ed. by -the nearest- reversioners. must . faili: 


Shiv . Narain.. 


In’ this - 


x 


v; Raji.: . A.I. R. 
‘AIR 1977 sc 1944, Foll.:. Case law dis- 
cussed, - © (Para 50) 


Cases-.. Referred : 
AIR 1977 Sc 1944 
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AIR 1972 Bom 16 46 
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JUDGMENT :—. This second appeal 
has been filed against the judgment and 
decree passed by the learned District 
Judge, Jodhpur on Mar, 30, 1968 and 
arises in the following circumstances, 


2, One Chaturbhuj had. four sons, 
Sitaram, Ramlal, Kriparam and Daya- 
ram, Sitaram had a-son Chhotu, while 
Dayaram had a son Salehraj and Ram- 
Jal died issueless, Kriparam had two 
sons Nenji and Bastiram, Shivnarain 
and Laxminarayan plaintiffs are the 
sons of Nenji, while their third brother 
Ganeshlal is said to have gone in adop- 
ticn to Ramlal. Bastiram left his widow 
Smt, Gauri, a son ‘Arjunsingh and five 
daughters including Omkumari and Smt, 
Raji defendants, Arjunsingh who was 
unmarried, died on July 17, 1952, leav-: 
ing two houses situated in Mohalla 
.Khanda Falsa at Jodhpur. After the 
death of Arj unsingh, the plaintiffs Shiv-' 
-narain ‘and Laxrninarain asserted their- 
claim in. respect of the estate-of Arjun . 


\ 
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singh deceased on the ground of beng, 


his nearest heir, as they were Arjin- 
singh’s -uncle’s sons, Ir- one -of -he 
houses, the upper storey was in posses- 
sion of the plaintiffs, while the lower 
portion of the said house was in the 
possession’ of the defendants Smt, Cm- 
kumari and Smt, Raji, sisters of Arjan- 
singh, It was alleged in the plaint that 


after the death of Arjunsingh, the de-, 


fendants occupied the lower portion of 
the house. The plaintiffs also obtained a 
letter of administration in respect of 
the property of Arjumsingh deceased 
from the. court of District Judge, Jodh- 
pur. ‘But as the defencants refused to 
vacate the lower portion of the house in 
their possession in ‘spite of notice, the 
plaintiffs filed a suit for recovery of 
possession and for mesne profits, : 


3. The defendants contested the suit 
on the ground that they were living in 
the disputed portion since the time of 
their father Bastiram and that after 
coming into force of the Hindu Succes- 
sion: Act, 1955, they became full owners 
of the property being in possession 
thereof as the heirs of Arjunsingh, They 
also pleaded. a custom to the effect that 
on the death of a person without any 
male ‘issue or! widow, his daughters and 
sisters succeeded to the estate,‘of the 
deceased, in preference to the nearest 
reversioners, It was also pleaded.by the 
defendants that Nenji, father of the 
plaintiffs Shivnarain and Laxminazain, 
had gone in adoption to his maternal 
uncle Poonamchand in Samvat year 
1941 and as such they had no comnec- 
tion with the family of Arjunsingh and 
had no right'in the property left by de- 
ceased Arjunsingh, The trial court pass- 
ed a decree for the recovery of posses- 
sion in favour of the plaintiff-appellants, 
together with mesne profits @ Rupees 5/- 
p.m, On appeal, the learned Diszrict 
Judge held that there was no satis- 
factory evidence on record to prove that 
a custom, as alleged by the defendants, 
existed in the Mali Community of Jodh- 
pur. However, it was hald. that the ad- 
option of Nenji by Smt, Sara, widow of 
Poonamchand, was proved. The learned 
District Judge held that the plairtiffs 


eould not claim any right in the pro- 


perty of- Arjunsingh and as such the ap- 


= peal was: allowed and. the. plaintiffs’. suit - 
c Was, dismissed, :- 2 00-50 ce ce ee ee 
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- 4, The plaintiffs have filed this second 
appeal in this Court and it is urged by 
the learned counsel for the plaintiff- 
appellants that the adoption of Nenji, 
father of the plaintiffs by Smt, Sara, 
widow of Poonamchand, was a myth 
and that there is no evidence on record 
to establish the identity of the person, 
who is said to have been adopted by- 
Smt, Sara, as the father of the plain- 
tiffs, Mr, Hastimal, appearing for the 
defendant-respondents, on the other 
hand, supported the judgment of the 
first appellate court an the question of 
adoption of Nenji, father of the plain- 
tiffs, by the widow ‘of Poonamchand. 
He also argued that the custom set up 
by the defendants is fully proved by the 
evidence on record. It was lastly — 
contended by the learned counsel for 
the defendant-respondents that the de- 
fendants Omkumari and Smt. Raji 
were in possession of the disputed pro- ' 
perty as maintenance holders from the 
time of their father Bastiram and on 
coming into force of the Hindu Suc- 
cession Act, they have become full 
owners of the said property, 


5. So far as the question of custom 
is concerned, the assertion of the de- 
fendents is that in the Mali Communi- 
ty of Jodhpur the custom was preva- 
lant that if a persor. died issueless or 
without leaving a male issue or a wi- 
dow, his daughters and sisters succeeded 
to his property in preference to his near- 
est heirs. Both the courts below have 
held that such a custom has not been 
proved, It is admitted by the learned 
counsel for the defendant respondents 
that the custom was not judicially re- 
cognised and not a single judgment of | 
any court in Jodhpur has been produc- 
ed in support of the alleged custom, On 
the other hand, learned counsel for the 
plaintiff-appellants ralied upon. the de- 
cision of the Jodhpur Chief Court in the 
case of Rikhabdas v. Mst. Tippo, 1939 
Marwar Law Report 49 in which it was 
held, on the basis of certain decisions of 
the courts in Marwar, that according to 
the custom recognised by the courts in 
the State of `: Jodhpur,. daughters and 


sisters were excluded from inheritance. 


It was not disputed in: that case that in 
the presence of collaterals, daughters 
and ‘sisters could not, according to local 
custom, - inherit. the property left by a 


:- -father or a brother; :-However,. learned 


` ter 


` other 
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counsel for the. defendant-resporidents’ 


took me through the ‘evidence on record. 
After a consideration of the evidence of 
P. W. 2 Mst. Dhapi, P. W, 4 Mst. Kishani- 
bai, D. W. 2 Mst, Raji, D. W., 3 Mst. Dudia, 
D.W, 4 Magniram, D.W, 6 Om Kumari, 
D. W. 8 Birdharam and other witnesses, 
I have not been able to find any speci- 
fic evidénce where sisters of the deceas- 
ed had inherited to his property in pre- 
ference to the nearest male rever- 
sioners. Whatever . instances have been 
given by some of the aforesaid wit- 
nesses do not go to establish a custom, 
which should be ancient, reasonable 
‘and certain, The above mentioned 
witnesses, while stating that the daugh- 
` had succeeded to the property of 
-their father, were unable to say as to 
- whether the daughter obtained the said 


- property on the basis of a will execut- 


- ed by the father or otherwise. No spe- 
cific instance of succession by a sister to 
the property of a deceased brother, on 
account of the alleged custom has been 
brought on the record and therefore in 
` agreement. with -the finding recorded by 
the two courts below on the question: of 
custom, i - C 
6. Now, coming to the question of 
the alleged adoption of Nenji by the 


widow of Poonamchand, learned counsel 


for the appellant strenuously argued 
that the order of the learned District 
Judge, Jodhpur. dated October 9, 1957 
(Ex 1), in the proceedings for grant of 
letters of administration was completely 
overlooked by the learned lower appel- 
late court, although it was a judgment 
in-rem and was binding upon the -first 
appellate court in a matter relating to 
‘succession from a perusal of the Judg- 
. ment of the First Appellate Court there 
is no doubt that the aforesaid judgment 
Ex. 1 has not at all been considered by 
` it, although, the same was specifically 
referred to by the trial court with the 
observation that it was not binding on 
the defendants except Smt. Om Kumari, 
as they were not parties to thai litiga- 
tion, The judgment passed by the 
District Judge, Jodhpur on October 9, 
1957 shows that Smt. Om Kumari filed 
an application for probate on the basis 
of an alleged will, said to have heen 
executed by Arjunsingh deceased, She 
also applied for grant of succession cer- 


tificate in respect of the estate of her. 
deceased brother, Arjunsingh, On the ` 
hand, Shivnarain and Laxmi- 
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narain. filed an application for grant of 
Jetters- of administration in their favour, 
deceased 
Arjunsingh. Proceedings in respect of 
all the three aforesaid applications were 
consolidated and the matter was decided 
by the learned District Judge by his 
order dated October 9, 1957. It was 
held that the document put forward by ` 
Smt, Om Kumari as a will could not be 
considered as a will, as it was not attes-. 
təd and that no probate could be grant- 
ed on the basis of such a document, On 
tae question as to whether Smt. Om 
Kumari or the plaintiffs, Shivnarain and 
Laxminarain, were entitled to obtain 
succession certificate or letters of ad- 
ministration, learned District Judge held 
that Om Kumari was not entitled to get 
a succession certificate and. granted 
letters of administration in favour of 
Shivnarain and Laxminarain, On the 
question of alleged adoption of Nenji by 
the widow of Poonamchand, learned 
District Judge observed as under:— 


“It appears that the story of Nenji 
being adopted by Mst. Sara is a myth 
No such adoption deed has been pro- 
duced, Shivnarain stil) inherits his 
ancestral property and holds pata in his 
own name, He could not go in adoption 
and take such ancestral property with 
him . which would in that event be 
claimed by other reversioners. Even 
Mst, Omkumari says that the other 
brother of her father Bastiram was 
Nenji whose sons are Shiv Narain and 
Laxminarain, She speaks of Nenji's ' 
adoption to some one whose name she 
doés not know but whose widow she 
says was Mst, Sara. She also says that 
Laxminarain continued occupying his 
ancestral property though she says this 
was with her mother's permission. It 
is not conceivable that under given cir- 
cumstances Omkumari’s mother would 
let Shiv Narain and his -brother occupy 
the hause for such a long time. It then 
appears from. a S5, B. Judgment of 
Jodhpur High Court dt: 2nd Jan: 35 in 
a dispute between Saleraj and Krupa- 
ram, copy of which has been filed by 
the non-petitioners, that Nenuram was 
still a member of the parties’ family 
right up to the thirties and there is no 
evidence whatsoever that Nenuram 
went in adoption to another family.” 


7. Omkumarj filed an appeal agains? - 
the aforesaid order in this court and 
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the order pased on appeal’ by this Court 


on Jan, 15, 1958 is Ex, 4-on' record; , It. 


was observed that Smt. 7 
could not be the heir cf her brother 
under the Hindu Law, as the Central 
Act No. 2 of 1927 was nct applicable to 
Marwar and was not ex:ended to the 
area comprised in the former State of 
Jodhpur by part B, States Laws Act, 
1951. It was, therefore, held that Snt. 
Omkumari had no claim and her app=a 
was rejected, 


8, Section 41 of the Evidence act 
provides that a final judgment or order 
of a competent court in exercise of 
probate jurisdiction, which confers upon 
-or takes away from ary ‘person any 
legal character, or which declares «ny 


person to be entitled to any such caa- 


racter or to be entitled to any specfic 
thing, not as against any specified per- 
son but absolutely, is relevant when zhe 
existence of any such legal character, or 
the title of any such person to any sach 
thing, is relevant, It has further b2en 
provided by Section 41 shat such judg- 
ment or order is conclusive proof of 
the: fact that any legal character which 
it confers or to which it declares any 
such person to be entitled, accrued to 
that person at the time when such juig- 
ment or order declares it to have accru- 
ed to that person; that any legal charac- 
ter which it takes away from any sach 


person ceased at the time from which. 


such judgment or order declared thaz it 
has ceased or should ceese, 


9. Thus, so far as Smt. Omkumar. is 
concerned, the judgment passed by the 
learned District Judge in the proceed- 
ings for grant of letters of adminis-ra- 
tion and the order passed by this Ccurt 
in appeal clearly declared that she was 
not entitled to the legal character of 
heirship of her deceased brother Arjun- 
singh, both on the ground of intes-ate 
succession as the nearest heir and also 
on the ground of allegad- adoption of 
Nenji by Smt, Sara, wicow of Poonam- 
chand. When the question of relationship 
of parties hasbeen decidedina previous 
probate proceeding, the same quescion 
could not be agitated between the same 
parties in a subsequent suit, The jrdg- 
ment of the probate court is a judg- 
ment in rem and all the essential qumes- 


tions raised before the probate ceurt . 


must be taken to have been conclusively 


‘Shiv’ Narain v. Raji i 
determined by 


Omkumer! ; 


| Raj, 123 
the judgment of that 
court, - Merely.. because some other per- 
sons have been added as defendants in 
the suit, with the allegation that they 
were trespassers in thé property in dis-) 
‘pute, could not confer any legal cha- 
racter in respect of the disputed proper- 
ty upon Smt, Omkumari, 


10, Se tar as Smt. Raji is concern- 


_ ed, it is not disputed before me that she 


was a married daughter of Bastiram 
and her case is. that after the death ‘of 
her husband she was residing with her 
father Bastiram and her brother Arjun- 
singh, It was not argued by the learned 
counsel for the respondents that Smt. ` 
Raji, who was a widowed daughter of 


_Bastiram, had any right or title in res- 


pect of the property left by Arjunsingh. 
The entire argument was advanced on 
behalf of Smt, Omkumari, who is said 
to be the unmarried daughter of Basti- 
ram, The judgment of the probate 
court is a judgment in rem and is bind- 
ing on all persons, even if they may 
not be parties thereto and any objection 
that they were not parties is not sus- 
tainable in view of the nature of the 
order being a judgment in rem. 
Even if the decision of the probate 
court. may not be held to be binding or 
may not operate as res judicata in the 
present suit, as there are other defen- 
dants besides Smt,. Omkumari, the 
aforesaid decision is relevant and has 
considerable evidentiary value. 


11. S, 273 of the Succession Act, 
1925 provides that letters of administra- 
tion granted by the probate court shall 
have effect over all the property and 
estate of the deceased throughout the 
State in which the same is situated and 
shall be conclusive as to the representa- 
tive title of the person in whose favour 
such letters of administration are grant- 
ed, against all persons holding proper- 
ties which belonged to the deceased, Of 
course, the grant of probate or letters 
of administration does not establish the 
title of the deceased to any of the pro- 
perties specified in such grant, as be- 
longing to the deceased nor does it 
establish even the existence of any such 
property. It is one thing to say that the 
title of the testator or the deceased is 
not established and it is very different 
thing to say that the representative 
title and the legal character of the per- 
son in whose favour such letters of 
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administration are granted is establish-. 


„€d. . In Mrs, Hem Nolini Judah - (since 
deceased & after her legal. representa- 
tive Mrs, Marlean Wilkinson) v. Mrs. 
Ysolyne Sarojbashini Bose, AIR 1962 
‘SC 1471 it was held by their. Lordships 
of: the Supreme Court that the title of 
the. testator was not established by the 
= grant of probate or letters of adminis- 
tration, In the present case, it is not in 
dispute between the parties that Arjun- 
singh, as the last male bolder, became 
the. owner of the properties in question 
and the dispute in the present case is 
only as to who is entitled to succeed to 
-. the ownership of the properties, which 
admittedly belonged to deceased Arjun- 
singh who died on July, 15, 1952. There 
-cwas thus no dispute or question raised 
about title, as the properties admittedly 
belonged to Arjunsingh deceased. As 
the Hindu Succession Act, 1956 
= into force much later, the rights of the 
parties are.to be governed by the law 
in force at the time ‘when the succes- 
sion opened upon the death of Arjun- 
singh, The probate court refused to 
grant a probate in favour of Smt. 
Omkumari and the question of her 
` succeeding to the property’ of deceased 
Arjunsingh on the basis of the alleged 
will is no longer in dispute, Thus, the 
only question which remains now rela- 
tes to the intestate succession to the 
proper left by Arjunsingh deceased. 


12. The question of admissibility of 
the judgment given by the learned Dis- 
trict Judge in the proceedings for grant 


of letters of administration has been: 


contested by the learned counsel | for 
the respondents. It cannot, however, 
be contested that the said judgment was 
rendered by the learned District Judge 
in the exercise of probate jurisdiction 
and the same is, admissible under S. 41 


. of the Evidence Act, 


13. It was held by their Lordships 
of the Supreme Court in Mobarik Ali 
Ahmed v. State of Bombay AIR’ 1957 
SC 857 that the judgment of a probate 
court must be presumed to have been 
obtained in accordance with the proce- 
dure prescribed by law and is a judg; 
ment in rem. The objection that some 
of the defendants were not parties to it 
is unsustainable because of the nature 


of the PIRE and the, judgment 
itself, Sai Ber a f 
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.same person named Nenji, 


ALR 


l4. In Arjun v, Mathura, Nath AIR 
1928 All 395 it was held that no judg- 
ment, except that passed by a court in 
the exercise of- probate, matrimonial, 
admiralty, or insolvency jurisdiction, 
upon any mafters indicated in S. 41, can 
have the effect of a judgment in rem, 
In that case, the question of adoption of 
a person was raised: in the course of 
litigation between parties and “it was 
held that the judgment determining the 
question of adoption was not judgment 
in rem, as it was not passed by a court. 
in the exercise of probate, matrimonial, 
admiralty or insolvency jurisdiction, 


15, Learned District: J udge held that 
the father of the plaintiffs, Nenji was 
adopted by Smt. Sara, widow of Poo- 
mnamchand and as he went in adoption 
to another family, the plaintiffs have 
no right to succeed to the estate of 
Arjunsingh deceased. . He placed reli- - 
ance upon two documents, Ex. A.7 and 
Ex. A, 8, in arriving at the aforesaid 
finding. One Nawalia filed a suit 
against Kriparam, contesting the adop~' 
tion of his san Nenuram to Poonam- 
chand. That. suit was dismissed and the 
adoption of Nenuram was upheld, In 
that case, Nenuram son of’ Poonam- 
chand resident of Khanda Falsa ‘filed 
an application dated Sept. 4, 1898, a 
copy of which is Ex. A. 8 in: which 
Nenuram mentioned that he was adopt- 
ed by his mother during his minority 
in Samvat year 1941, according to the 
custom of the community, These docu- 
ments no doubt establish that one Nenu- 
ram, who was son of Kriparam and was - 
resident of Khanda Falsa was adopted 
by Smt. Sara; widow of Poonamchand 
and that there was litigation in ‘respect 
of the said adoption and that he belong- 
ed to the Mali community. But what 
still remains to be proved is that Nenu- 


-ram who is referred to in the docu- 


A. 8 was the 
who was 
father of the plaintiffs Shivnarain and 
Laxminarain. The learned’ District 
Judge observed as under in this respect. 


. "It is undoubtedly true that some 
evidence must be given to establish the 
identity of the person making. the above’ 
application because no. such presump- 


ments Ex. A, 7 and Ex, 


, tion as to identity can be raised under 
“the Evidence Act, but where the docu- 


‘ments containing the admission.. of a: 
we „person: are very., old .docu- 
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ments, the court can look into the doca- 
ment itself to. find out whether there 
is some inherent evidence relating to te 
identity of the maker of the ‘admissior..” 


16. Learned District Judge relied 
upon the oral testimony of Mst. Duda, 
widow of Bhagwanji and daughter of 
Amroo, for establishing the identity of 
Nenuram as the same person as Nerji, 
father of the plaintiffs, I have gone 
through the statement af Mst. Dudia 
and I am constrained to observe that 
the learned District Judge has misread 
her evidence and that her statement 
does not establish that Nenji, father of 
the plaintiffs, was the same person who 
was mentioned in Ex. A 7 and Ex, A 8 
The conclusion arrived at by the learn- 
ed District Judge in this respect 1s 
wholly unjustified, Mst. Dudia did not 
say a word that the person, abut 
whose adoption to Mst, Sara, widow of 
Poonamchand, she has deposed was -hé 
father of the plaintiffs. _She has only 
corroborated the fact tkat one Nenu- 
ram, who was the real scn of Kriparam, 
was adopted by Smt. Sara widow of 
Poonamchand and that there was long 
litigation. between Nenuram and Amroo 
about the adoption which went. on for 
about 12 years, It is pertinent to nb- 
serve that Smt, Dudia D.W. 3 has 
nowhere in her statement identified 
Nenuram, who was adopted by the 
widow of Poonamchand, as Nenji father 
of the plaintiffs. Thus, the identity of 
the person who is referred in the -wo 
documents Ex, A. 7 and Ex. A, 8 and 
‘about whose adoption Mst. Dudia has 
stated as D, W, 3 has no been establ sh- 
ed and the said evidence is wholly 
insufficient to connect WNenji, father of 
the plaintiffs, with the person referred 
to as Nenuram in the documents Ex. 
A. 7 and Ex. A 8. Moreover, it is sig- 
nificant to observe that Mst. Dudia 
D, W. 3 stated that she was marriec at 
the age of 13 and that her age at the 
time of adoption of Nenuram was 1£ or 
13 years. Her statemert was recorded 
on Oct, 14, 1958 and she gave her ag2 at 
that time as 70 years. As such she 
must have been born about Samvat rear 
1945 or 1946, while the alleged adoption 
referred to in Ex. A, 7 and Ex. A, Š. is 
stated therein to have taken place. in 
Samvat year 1941, This fact also soes 


to show that the oral testimony of Mst. - 


Dudia could not be believed in respect 
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of the alleged adoption, as she was not 
even born in Samvat year 1941, . when 
the said adoption is said to have taken 
place, ` as mentioned in the document 
Ex, A. 8° In ‘the absence of cogent 
evidence to prove that Nenuram, who 
was adopted by the widow of Poonam- 
chand, was the same person as Nenji, 
father of the plaintiffs, it is difficult to 
hold that Nenji father of the plaintiffs, 
had gone in adoption in another family 
and that on that ground the plaintiffs 
could not claim the property of Arjun- 
singh deceased by succession, 


17. In Bhagwat Prasad v. Sher Khan. 
AIR 1926 Oudh 489, it was held that 
under Section 90, Evidence Act a pre- 
sumption has to be made regarding the. 
genuineness of a statement recorded by 
a court, but no presumption, however, 
could be made regarding the identity of 
the deponent, Of course, in the case of 
very old documents, any inherent evi- 
dence of identity of the deponent con- 
tained in the document itself can be 
considered as sufficient, if available. 
But in the present case, I am unable to 
find any such inherent evidence in the 
documents Ex, A. 7 and Ex, A. 8 to lead 
to the conclusion that they necessarily 
refer to Nenji, father of the plaintiffs, 


18. On the other .hand, evidence has 
been led to show that even  Bastiram, 
during his lifetime, continued to ac- 
knowledge that Shivnarain, Laxmi- 
narain and Ganeshilal had 1/4th share 
in the Nohra belonging to the joint fa- 
mily on the basis that they were sons of 
Nenuram, Saleraj filed a suit claiming 
1/4th share in the Nohra and alleging 
that Nenuram and Bastiram, sons of 
Kriparam, together had 1/4th share, while 
Ramlal and Sitaram, sons of Chaturbhuj 
had also 1/4th share each A copy of 
the plaint is Ex. 8 on record; while a 
certified copy of the amended plaint has 
also been produced and marked as Ex. 
13. It appears that during the pendency 
of the suit Nenuram died and his sons 
Shivnarain, Laxminarain and Ganeshilal 
were brought on record and they along 
with Bastiram filed a joint written- 
statement claiming jointly’ 1/4th share | 
in the property in dispute, Ex. 9 is the 
judgment of the Chief Court, Jodhpur 
dated Jan, 21, 1935 passed on the appeal, 
It appears from 
a perusal of the aforesaid: judgment (Ex. 
9) that Nenuram and Bastiram were ` 


- 
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- shown as sons of Kriparam: and the ap- 
peal preferred by Sitaram was allowed 
‘by the Chief Court and a decree for 
. 1/4th share of the Nohra was granted in 
‘his favour. If Nenuram would have 
gone out of the family by adoption, as 
alleged by the defendant respondents 
and if he had no longer continued to be 
- the son of Kriparam, then Bastiram 
would not bave joined with his sons, 
Shivnarain and Laxminarain and Ga- 


_neshilal to jointly claim 1/4th share im- 
the Nohra as mentioned in the written © 


statement, a copy of which is Ex, 10 on 
the. record, The fact that Bastiram had 


-filed the written-statement Ex. 10 along - 


= with Laxminarain and Shivnarain, sons 
of Nenuram, claiming jointly 1/4th share 


“:..°° in the Nohra, goes a long way .to dis- 


prove the contention of the defendant- 
: respondents, regarding Nenuram’s adop- 
tion to another family, Not only that 
Bastiram treated Nenuram as his bro- 
ther in the aforesaid litigation aņd ac- 
knowledged the right, title and interest 
-of Laxminarain and Shivnarain, sons of 
Nenji in the joint Hindu family proper- 
ty other near relations namely Saleraj 
and Sitaram also treated Nenuram as 
son of Kriparam and considered that he 


and Bastiram together had 1/4th share. 


in the Nohra in dispute, Under S. 35 

of the Evidence Act, the written-state- 
` ment Ex. 10 and the judgment Ex. 9, 
though not inter partes, are admissible 
' to. prove the statement made by Basti- 
yam, who was the  predecessor-in-title 
ef the defendant-respondents, The ad- 
mission made by Bastiram in the writ- 
ten-statement Ex, 10 about the right of 
Laxminarain and Shivnarain; as sons of 
Nenuram, in the joint family property 
is certainly admissible to disprove- the 
fact that Nenuram had gone in adoption 
to another family. , If Nenuram would 
have gone in adoption out of the family, 
then obviously he could have no share 
in the joint family property, 


19. In S. K. Ramaswami Goundan v. 


S. N. P. Subbaraya Goundan ATR 1948 


Mad 388 it was held that a previous 
statement or judgment containing such 
previous statement, made by a prede- 
cessor-in-title of the party against whom 
the document is sought to be used, is: ad- 
. missible under S. 35 of the Evidence Act, 


to prove the statement made by a pre-. 
‘decessor-in-title of the party. In view * 


of this clear admission on the part, of 
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Bastiram as contained in Ex, 10, it is 
difficult to place any reliance ‘upon the. 
documents Ex, A. 7 and Ex, A, 8, for 
holding that Nenuram, father of the 
plaintiffs Shivanarain and Laxminarain, 
had gone in adoption to another fami- 
ly. It may be pointed out here that the 
written statement Ex. 10 was.:filed by 
Bastiram and: Shivnarain “and Laxmi- 
narain together en Dec. 9, 1930, much 
later in point of time, as compared to 
the litigation represented by the’ docu- 
ments Ex, A, 7 and Ex, A. 8 If Nenu- 
ram would. have gone in adoption as 
early as in Samvat year 1941, then Bas- 
tiram. would not have acknowledged 
that Nenuram’s sons had 1/4th share in 
the joint family property along with’ 
nim, in the written-statement Ex. 10 
tiled in the year 1930. 


20. As held by their Lordships of the 
Supreme Court in Narayan Bhagwant- 
rao Gosavi- Balajiwale v, Gopal Vinayak 
Gosavi AIR 1960 SC 100 an admission 
is the best evidence that an opposite 
party can rely upon and though not con- 
clusive, it is decisive of the matter, un- 
less successfully withdrawn or proved 
erroneous. The admission of the prede- 
cessor-in-title of the defendants, con- 
tained in the written-statement Ex, A. 
10, about the parentage and relationship 
cf Nenuram and his sons Laxminarain 
and Shivnarain and their share in the 
ancestral property has not been suc- 
cessfully explained or rebutted by the 
defendants. As such I find no’ reason 
for not relying upon the said admission 
of Bastiram contained in the written 
statement Ex. A,-10, made as early as 
in the year 1930, I am, therefore, un- 
able to agree with the learned District 
Judge that alleged adoption of Nenuram 
to another family has been proved and 
that the plaintiffs had no right in the 
suit property on that- account.- 


21.. The only other question which 
remains to be considered is as to whe- 
ther the defendant-respondents were in 
possession of the suit property as main- 
tenance holders from the time of their 
father Bastiram and that-they became 
full owners of the said property after 
the coming into force of the Hindu 
Succession Act, S., 14 (1) of the Hindu 
Succession Act, on which reliance was 
placed . by the learned counsel for the 


defendant respondents in this respect, 


runs. as under :— 
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“14 (1) Any property possessed by A 
female Hindu, whether azquired before 
or after the commencement of this Azt, 
shall be held by her as full owner 
thereof and not as a limited owner, 


Explanation:—In this  sub-secticn, 
“property” includes both movable and 
immovable property acquired by a fe 
male Hindu by inheritance or devise, or 
at partition, or in lieu of maintenance or 
arrears of maintenance or by gift frem 
any person, whether a relative or not, 
before, at or after her marriage, or Dy 
her own skill or exertion, or by pur- 
chase or by prescription, or in any other 
manner whatsoever, and also any swch 
property held by her as stridhana im- 
mediately before the commencement of 
this Act. ~ 

(2) Nothing contained in sub-sec. [2) 
shall apply to any property acquired by 
way of gift or under a will or any other 
instrument or under a decree or order 
of a civil court or uncer an award 


where the terms of gift, will or other. 


instrument or the decree, order or award 
prescribe a restricted estate in such p20- 
perty.” 

22. Learned District Judge did not go 
into this question although it was raized 
before him, At the outset, it may be 
mentioned that-in tke written statemant 
filed by the defendant respondents, it 
was-not pleaded by them that they came 
into possession of the stit premises in 
Jieu of their right of maintenance. On 
the other hand they pleeded that -he 
entire house in dispute was owned by 
Bastiram and after his death Ar-zun 
Singh became the owner thereof and the 
‘patta’ of the house was also issued in 
the name of Arjun Singh and that the 
defendant-respondents were residing 
in the house in dispute smce the time of 
Bastiram, Smt, Raji respondent is the 
widowed daughter of Bastiram and ais- 
ter of Arjun Singh, the last holder of 
the property in dispute, while respond- 
ent No.4 Omkumariclaims tobe an m- 
married daughter of Bastiram and sister 
of Arjun Singh. By an application 
seeking amendment of th2 written stete- 


ment filed on Nov, 30, 1960, the defen-- 


dant-respondents desired to take the 
plea that their right as heirs in resrect 
of the ancestral property as sisters of 
Arjun Singh and. daughters of Bastiram 


was confirmed by the provisions of S. 


14 of the Hindu Succession Act, 1956 as 
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they were in possession of the house in: 
disputr since before the death of Arjun 
Singh, It was on this basis that issue 
No, 16 was framed by the trial court to- 
the effect as to whether the defendants 
Nos. 1 to 4 were entitled to get the pro- 
perty of Arjun Singh deceased in accor- 
dance with the provisions of the Hindu 
Succession Act, 1956, 


23. It must be confessed that the plea 
taken in the written statement and put 
in issue is extremely vague, However, 
as the question was argued by the learn- 
ed counsel for the parties before me, it 
is necessary to consider the real legal 
nature and the. incidents of Hindu fe- 
males’ right to maintenance. 


24. Colebrooke in his ‘Treatise on i 


Hindu Law Vol. 11 quotes the Maba- 
bharata at: page 121 :— 


“Where females are honoured, there 

deities are pleased; but where they are 
unhonoured, there all religious acts be- 
come fruitless,” 
The above passage clearly illustrates 
the high position enjoyed by Hindu wo- 
men in ‘the society, according to Shas- 
tric Hindu Law. 


25, It appears that the original Hin- 
du Law contained a clear provision thaf 
the right of maintenance amounts to a 
charge on the-property of the husband 
and that the obligation runs with the 
property, with the result that the person 
who inherits the property also takes 
upon himself the obligation to maintain 
the widow, Mayne, in his Treatise on 
Hindu Law, while tracing the history 
and origin of the right ef maintenance 
of a Hindu female considered the ex- 
clusion of women from inheritance as a 
result from the fact that normal condi- 
tion of Hindu family was undivided the 
oceasion would seldom arise for recog- 


nition of the rights of women, Manu 
himself enumerates six kinds of ‘stri- 


dhana’, which by itself is sufficient to 
show women had substantial rights, 
though their position was considered as 
inferior to that of mean. 


26. As held above, no custom has. 
been established in the community or 
family of the parties recognising the 
right of daughters or sisters to succeed! 
to the property left by their ‘father or 
hrother, No right, therefore, could 
devolve upon the defendant respondents: 
by inheritance ang their rights, if any, 
must therefore depend upon some prin- 


_ + (1897) 


' " ‘ease’ also.. found- 
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. ciple of Hindu Law: other than the rule 
of inheritance by Hindu females, It is 
established law that the head of a Hin- 
‘du family is bound morally, if not legal- 
ly, to provide for the maintenance of 
ali the members of the family, accering 
(according ?} to the various rules appli- 
cable to each class of members. Thus, 
Hindu law imposes a moral obligation 
upon the father to maintain or to pro- 
vide for the maintenance of his un- 
married daughters and a ‘father-in-law 
to provide for the maintenance of his 
son’s widow during his lifetime, even 
out of his self-acquired property. 


27. Chief Justice Norman in Rajjo- 
money Dossee v. Shibchunder Mullick, 
ILR 2 Hyd 103, observed 
that “a Hindu heir takes property sub- 
ject to a legal obligation.of maintaining 
persons, whom the deceased proprietor 
‘was morally bound to maintain.” The 
same rule of law was followed by Sir 
Barnes Peacock Chief Justice in his 
judgment in Khetramani Dasi v, Kashi- 
nath Das, (1869) 2 Beng LR 15 A. Č, 
at ‘page 34 (F.B.), ‘where the learned 
_ Chief Justice observed as under :— 


“The rule laid down in Rajjomoney 
Dossee v. Shibchunder Mullick, namely 
that the maintenance of a son’s widow 
is a mere moral duty, on the part of her 
father-in-law and that the case is dis- 
tinguishable from «those in which an 
heir takes property subject to the obli- 
gation of maintaining persons who are 
excluded from inheritance, ‘or those 
` whom the deceased proprietor was mo- 
rally bound to maintain, appears to: me 
to be correct. The obligation of an heir 
to provide out of the estate which des- 
cends to him, maintenance for certain 
persons whom the ancestor. was legally 
or morally bound to maintain is a legal 
as well as a ‘moral obligation of pror- 
viding such maintenance... if a son 
takes his father’s estate, or a widow her 
husband’s estate bv inheritance, it. is 
only reasonable. that they should be held 
legally liable to do-what the father or 
husband. was morally to do, and which 


- it is to be presumed he would have done., 
out of. the estate if he had. lived; but I - 


am not sure that even in. such cases the 


' legal liability is carried to that extent.” 
28. The view taken by Sir Barnes: 


' Peacock.’ Chief Justice in the aforesaid 


< o Bench ofthe Allahabad’ High Gourt- in 


kos 
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Janki v, | Nand Ram- (1889) ILR. 11 “All 
194 where their Lordships observed that 
the principle of law that the mainte- 
nance of a widow being a moral obliga- 
tion. on the late proprietor, the son who 
inherits takes the estate not for his own . 
benefit but for the spiritual benefit of 
the late proprietor, and he ought to 
perform the obligation of maintaining 


the widow, seems to be equitable and 


according to good conscience. 


29. Sir Thomas Strange in his Trea- 
tise on Hindu Law summarised the law 
on the subject as under ‘Maintenance 
by a man of his dependents is, with the 
Hindus, a primary- duty. They hold 
shat he must be just before he is gener- 
ous, his charity beginning at home; and 
that even sacrifice is mockery, if to the 
injury of those whom he is bound to 
maintain. Nor of his duty in this res- 
pect are his children the only objects, 
coextensive as it is with his family, 
whatever be. its composition, as consist- 
ing of. other relations and connections, 
meluding (it may be) illegitimate off- 
spring.” 

30. Dr, Gurudas Banerjee, in his 
Tagore Law Lectures, 1878, page 210, 
has supported the same view and ob- 
served as under :— 


"We have. hitherto been considering 
the claim of a widow of maintenance 
against the person inheriting her hus- 
band’s estate, The question next arises 
how far she is entitled to be maintained 
by the heir when her husband leaves no 
property, and how far she can claim 
maintenance from other. relatives, The 
Hindu sages emphatically enjoin upon 
every. person the duty of maintaining 
the dependent members of his family.” 


The following are.a few of the many, 
taxts on: the: subject :— 


Manu:— ‘The ample support of those 
who are entitled to maintenance is re- 
warded with bliss in heaven: but hell 
is the portion of that man whose family 
is afflicted with pain by his ‘neglects 
therefore let him ‘maintain ‘his family 
with the utmost care. 

’.Narada:— ‘Even -they who are n 
or yet: unborn and- they who exist : 
the. womb, require funds for. a 
tence; the deprivation. of the means of 
subsistence: is reprehended,’ | 

’“Brihaspati':—* tA: ‘man’ may . give -what 
remains after the --food and clothing of 
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his family;:the giver of mere who leaves 
his family “naked and unfed, may taste 
honey at first, but shall afterwards 
find it poison... 


‘Thus, it is perfectly clear. that rei- 
gious, spiritual and moral obligations 
rest on the head of a Hirdu Family for 
, the maintenance of the dependents of 
the family. Under the Hindu. .system, 
it is imperative rule that the right to 
inherit a dead-man’s property is exac ly 
co-extensive with the duty of perform- 
ing the obsequies. As ‘he devolution 
of property depends’ upon the com- 
petence to perform the  sbsequies rices 
of the deceased, these two cannot be 
separated, He who is entitled to cee- 
brate these rites, is also entitled to :n- 
herit the property; and ha who gets the 
property must perform the funeral 
rites of the last owner, H there are no 
relatives who are legally competent to 
perform them, the law of succession des 
not apply and the property escheats 
to the crown, The king takes the p-o- 
perty as an heir, and, as such, is also 
bound to discharge all the obligations 
of an heir, He must cause the last rites 
to be performed for the deceased, end 
must also see that they are periodically 
celebrated on the appoinced days, Thus, 
the principle is well established taat 
the rights of inheritance, according to 
Hindu Law, is wholly regulated with 
reference to the spiritual benefits to be 
conferred on the deceas2d proprietor,” 
81. A daughter. is entitled to mein- 
tenance until her marriage and to have 
her marriage expenses . defrayed, and 
‘am unmarried ‘daughter of a Hindu 
coparcener can sue the manager of the 
joint family for her. maintenance, 
After marriage, her maintenance is a 
charge upon her, husband during the 
lifetime, and after his ceath, upon her 
husbalnd’s , family. If they are uneble 
_ to support her and the widowed daush- 
ter returns to live with her father, 
_ there is.a moral obligation to maintain 


. his widowed. daughter during his Lfe- - 


time and to make provision out of his 
self acquired property for her. main- 
tenance after his death. On: his death, 
_ the’ moral obligation becomes a legal 
oo obligation “when his estate comes . into 
the possession of his. heirs, . 


32. The same. view was also expres- 


sed by: a ‘full bench of. the: aeS E ae g 
“os 1982 Raj. {9° NI i G@—s3" Sree pia 


." Shiv’ Nérain v. Raji _ 


Raj. 1 29 . 


Court in Ambu Bai Ammal v, Soni Bai, 
ILR (1941) Mad 13: (AIR 1940 Mad 804), 
where Sir’ Lionel Leach, Chief Justice, 
extended the principle enunciated by 
the Full Bench of the Allahabad High 
Court in Janki’s case (1889 ILR 11 All 
194) to a widowed daughter-in-law of a 
predeceased son from the case of a 
widowed daughter, and observed as 
under :— 


“The decision in Janki v, Nandram 
(i) Must now be accepted as embodying 
a rule of Hindu law and as there is a 
moral obligation on a father to sup- 
port his daughter, whether married or 
unmarried, I can seen no valid reason 
for refusing to apply the rule to a 
widowed daughter who is penniless. 
The only distinction between a widow- 
ed daughter-in-law and a widowed 
daughter is that on her marriage, the 
daughter passes into another family, but 
the moral obligation of the father to 
support her when in want still remains 
and the same reasoning, which led to 
the rule in Janki v. Nand Ram, ((1889) 
TLR 11 All 194) (FB) being laid down, 
applies,” 


33. The following passage from Manu 
was quoted in the aforesaid case :— 


“The father, the mother, the guru (an 
elderly relation worthy of respect), a 
wife, an offspring, poor dependents, a 
guest, and'a religious mendicant” are 
declared to be the group of persons who 
are to be maintained,” 


- $4, Strange in his treatise on Hindu 
Law, (1930 Edition) referred to a case, 
where a Hindu died leaving two widows, 
a widowed sister, who had lived with him 
after the death of her husband. and his 
mother. The question was to whom 
should his estate go, The answer given 
was that the. mother must be maintain- 
ed, and so must the sister, if left desti- 
tute by her husband, In another case 
reported in Macnaghten’s Hindu Law 
Vol, II, the question propounded was 
that if a person died, leaving two sons 
by. one wife (who died before him), and 


a widow and her two daughters and 


subsequently to his death one. of the 


. sons died, there were now surviving a 
son of his first wife, . 


her two, daughters; and ` ‘supposing . the 
widow have received no portion of- the 
property. from her ġtep:şon; if, in such a 
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case is she entitled to any share of the 
estate, and if so what is the extent. of 
her right? The answer was in these 
terms :—— ; 
“The widow is only entitled to a 
proper maintenance .from her step-son, 
and if her two daughters have not been 
disposed of in marriage,.they will also, 
have. some share of. their fathers’s 
wealth to defray their nuptial expenses. 
Should they; after marriage, be in want 
of maintenance, in consequence of their 
husband’s inability _ to support them, 
they must be provided with food and 
residence by their half-brothers.” 


Thus according to this case, even a 
sister of a deceased Hindu appears to 
- be entitled to maintenance out of his 
estate. 


35. Mulla in his Treatise on Hindu 
Law (Thirteenth Edition) has observed 
that, 

“An heir is legally bound to provide, 
out of the estate which descends to him, 
maintenance for those persons whom 
the late proprietor was legally or 
morally bound to maintain. The reason 
is that the estate is inherited subject to 
the obligation to provide for such- main- 
tenance. A Hindu is under no personal 
obligation to maintain his sister, but 
if he inherits his father’s estate, he. is 


bound to maintain her out of that 
estate, she being a person whom his 
father was legally bound to maintain 


as his daughter provided, of course, 


that she is unmarried.” 


It has also been observed in the afore- 
said treatise that a father is bound to 


maintain his unmarried daughters, On 
the death of the father, they are en- 
titled to be maintained out of his 


estate, But after marriage, the daughter 
ceases to be a member of her father’s 
family and becomes a member of her 
husband’s family. Thenceforth she is 
entitled to be maintained by her hus- 
band, and after his death, out of his 
estate. If the husband has left no 
estate, her father-in-law, if he has got 
separate property of his own, he is 
morally, though not legally, bound | to 
maintain her; but, after his death ` she 
acquires a legal right to be maintained 
out of his estate. If she is unable tô 
obtain maintenance from her husband, 
or, after his death, from his family, her 
father, if he has got separate 


of his own, is under a moral, though 
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not a legal obligation to maintain her, 
and after the father’s death, she ac- 
quires a legal right to be maintained 
by his heirs out of his estate. | 


36. Thus, the substance is that the 
father, son and husband are under a 
legal obligation to maintain his wife, 
minor sons, unmarried daughters and 
aged parents, whether he possesses any 
property or not, the obligation. to main- 
zain these relations is personal in char- 
acter and arises from the very exis- 
“ence of the relationship between the 
parties. But on the death of. these 
relations, the obligation to maintain the 
widow or unmarried daughter remains 
restricted to the possession of the family 
property. Although, the father is under 
an obligation to maintain his minor sons 
or daughters, but after his death, his 
sons, in case governed by Mitakshara 
Law, are bound to maintain the un- 
married daughter out of the inherited 
estate, The obligation similarly devolves 
cn any other heir, wan may succeed to 
the property, : 

37. In Ram Sumran Prasad v. Gobind 
Das (1926) ILR 5 Pat 646: (AIR 1926 
Pat 582), it was observed by the Patna 


High Court thar “a destitute sonless 
widow must, however, look for her 
maintenance primarily to her deceased 


husband’s family and not primarily, to 
her fathers family. But if provision 
should fail and the widowed daughter 
has to return to live with her father 
and brother, there is a moral and social 
obligation but not a legally enforceable 
right by which her maintenance can be 
claimed as a charge on her father’s 
estate in the hands of the heirs’. The 
same view was also taken in Bai Man- 
gal v. Bai Rukhmini (189%) ILR 23 Bom 
231 and in Mokhoda Dassee v, Nundo 
Lal Haldar ((1900) ILR 27 Cal 555). 


38... I may at once observe that there 
is no material on record that Smt, Raji 
is a destitute sonless widow, who has 
not been able to ‘obtain any mainten-. 
ance. from her deceased husband’s 
family. The only material available on 
record is:that she is the daughter. of 
Bastiram who after her husband’s death 
returned to :reside with  MBastiram 
during his lifetime- and since .then 
she had been living with her father 
Bastiram and after his death with her. 
brother Arjunsingh. In the absence of 
any material on record to show that 
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she is not,in receipt of. any maintenamce 
from her deceased husband’s family, it 
cannot be said that there is’. any. legally 
enforceable: right in her to claim -ma- 
intenance -either from- her. 
from her. brother or from“ the heir, who 


may succeed to-his property, after ~he 
death of Arjunsingh, 
” 39. In. Rachawa v. Shivayogappa, 


(1894) ILR 18 Bom 679, ic was held taat 
where a widow is in possession ‘of. any 
specific property for the purpose of —1er 
maintenance a purchaser buying with 
notice of her claim is rot entitled to 
possession of that propercy without frst 
securing proper maintenance for her. 
The aforesaid Bombay case was cized 
with approval by their Lordships of she 
Supreme Court. in Rani Bais case (AIR 
1969 SC .1118) and V. Tulasamma’s 
case (AIR.1977 SC 1944}. In the latter 
case, it was observed that. the : wicow 


has a right to be maintained out of jcint. 


family property and this right would 
ripen into a charge, if the widow taxes 
the necessary steps for having er 
maintenance ascertained and specifically 
charged on the joint family property 
and even if no specific charge is crea‘ ed, 
this right would be enforceable against 
joint family property in the . hands of 
a volunteer or a purchaser taking it 
with notice of her claim 


40. In Secretary of State v.. Ahalaysbai 
‘Narayan Kulkarni (AIR 1938 Eom 
321), the property of one ‘Gopal was 
attached by the Government uncer 
Section 88 of the Cr. P. C. as he was 
absconding after being charged witk a 
criminal offence, The w-dow and m- 
married daughter of Dhondo, undivided 
brother of Gopal, who had died in 
1918, filed a suit challenging the attach- 
ment of Gopal’s property. on the ground 
that both of them were entitled to 
maintenance and the unmarried daugh- 
ter to marriage expenses `, from the 
joint family. property, — which -had de; 


volved upon the absconder Gopal by sur-, 


vivorship, after. the death of his Lro- 
ther Dhondo. Dealing with the nature 
of interest of the . widow and the m- 
married daughter as aga:nst the State, 
Divatia, J., observed as under:— — 


“The plaintiffs are clearly | entitled 


under the Hindu Law to have ` tkeir 
maintenance ‘and marriage experses 
defrayed from -the property . attached. 


Under the Hindu Law,.if:a coparcener 
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takes the property of another deceased 
coparcener by survivorship, he takes it 
with the burden of maintaining the 
widow and unmarried: daughters of- the 
deceased coparcener.- It cannot be said 
that this right of maintenance is merely 
personal in the sense that it has no re- 
ference to the property which he gets 
by survivorship......... The obligation 
of one coparcener to maintain the widow 
of a deceased céparcener whose share in 


the property he: gets by survivorship is 


an obligation which attaches to that 
property. “In other: words, because . he 
gets that property by survivorship and 
because “his interest in the joint pro- 
perty is thus enlarged, he is bound to 
mdintain the widow:caf the deceased co- 
parcener who had a right to be main- 
tained out of the property which he 
takes by survivorship. In that sense 
the property which he takes by survivor- 
ship is burdened with the obligation to 
maintain the widow. It may be that 
‘in the technical larguage it may not 
fall within the  defirition of “charge” 


under Section 100, T. P. Act. This 
charge is a later. creation by statute, 
but the Hindu-law has always regard- 


ed the widow’s right as a. burden on 
the property, It has -thus been held 
that the right ‘of maintenance attaches 
to the property itself which is taken by 
survivorship... ‘This right of main- 
tenance has been rested as -burden on- 
the inheritance with the result that the 


widow is entitled to follow such pro- 
perty in the hands of the coparcener 
taking it.” 


41. In Sheojee Tiwary v. Prema Kuer 
ATR 1964 Pat 187, one Rajbhukhan be- 
came the sole surviving coparcener 
on Roshan’s death, while Roshan's 
widow Manbirta was entitled fo main- 
tenance. Similarly, in respect of . the 
other set of properties, Ramcharitar be- 
came the sole surviving coparcener on 
the . death . of Nauratan, but Prema, 
widow .. of .the predeceased’ son of 
Nauratan, was entitled to maintenance. 
On the death of Rajbhukhan in 1946, 
Ramcharitar succeeded to the entire 
estate of both the branches, but Roshan’s 


. widow Manbirta. continued to remain -in 


possession of Rajbhukhan’s property, 
When Ramcharitar himself died in -1954, 
Prema widow of the predeceased son of 
Nauratan took possession of the -other 
set of properties. 'A suit was filed by 
the close - -reversioners.., of -Ramcharitar 
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for the recovery of possession. of. -the 
properties from the two widows, claim- 
ing to be legal owners of such properties, 
as the heirs of Ramcharitar. In these 
circumstances Mohapatra, J. made the 
following observations (at p. 192) :— 


“Undeer the explanation given under 


that section ‘property’. includes pro- 
perty’ ` acquired © by a female 
Hindu in Heu of maintenance or 


in any other manner whatsoever, Defen- 
dants 1 and 2 were ‘undoubtedly entitl- 
ed to maintenance out of the property 
belonging to Ramratan’s and Nauratan’s 
branches, their possession, therefore, can 
well be presumed before 1956 to be at 
least in lieu of maintenance and in that 
view, of the new Act, coming into force 
on the 17 June, 1956, they because ob- 
solute owner of those properties, and 
on the date the suit was instituted, 
plaintiffs had no cause of action against 
them. The same view also becomes 
irresistible even if the property is held 
to have been acquired by those two 
ladies not in lieu of maintenance but 
“tin any other manner whatsoever.” The 
word “whatsoever” . indicates the wide 
amplitude; For the benefits . of S. 14, 
two things are necessary; the property 
should have been acquired by the female 
Hindu and she should be in possession. 
It is well established that the word 
‘possessed’ in Section 14 is to be taken in 
its wide import and includes construc- 
tive possession or possession in law 
LETTIE In this case there is no diffi- 
culty in regard to the possession of the 
two ladies. In fact they were in posses- 
sion before the Act came into force. 
Learned counsel for the appellants con- 
tended that the ladies did not acquire 


the properties lawfully and, there- 
fore, their ` possession on the date 
of the commencement of the Act 


will not give them the benefit of- 


absolute ownership. How can it 
be said that they came in possession 
of the properties inan unlawful manner? 


The properties belong to the family of 
which they were members with a right 
of maintenance out of those properties, 
On the death of the last surviving _ co- 
percener in the ` respective families, 
their, right to maintenance out-of those 
properties also remained intact and no 
one else ever attempted to take posses- 
sion of those properties ‘and to offer to 
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maintain the two ladies, .The very- fact 
that the ladies remained in possession 


right from the date of death the last sur- 
viving coparcener in the respective fami- 
lies till the date of the suit indicates un= 
mistably the lawful manner in which 


they came and continued in possession, 
The properties cannot be said to have 
been acquired in any unlawful mannes 
so as to deprive the ladies of the benefit 
of S.. 14 of the Hindu Succession Act. 
After stating the different manners of 
acquisition in the explanation to sub- 
sec, (1) of Section 14, the Legislature 
thought it wise to include also other 
acquisitions in any manner whatsoever 
P There cannot be any doubt that 
the legislature intended to confer - the 
benefit of absolute ownership on the 
female Hindus over the properties ac- 
quired by them in any manner either 
before or after the Act came into force, 
alisteisia In that view of the matter, pos- 
session of the two ladies: over the suit 
property’ on the date of the commence- 
ment of. the Hindu Succession Act, 1956 
resulted in their absolute ownership 
over the property, and that . would bar 
the plaintiff’s claim completely. on the 
date the suit was instituted”, (empha- 
sis added) 


42. Learned counsel for the respon- 
dents heavily relied upon the decisions 
of their Lordships. of the Supreme 
Court in Smt, Rani Bari v, Yadunandan 
Ram, AIR 1968 SC 1118 and Vaddeboyina 
Tulasamma v. Yaddeboyina Sesha Reddi 
(dead) by L. Rs, AIR 1977 SC 1944, in 
support of his contention. In Rani Bai’s 
case the facts were that one. Jangi Jogi, 
who had inherited landed . properties 
consisting of some groves and a housé 
from his father, died leaving his widow 
Mst, Jugli Bai and Rani Bai, widow of 
his predeceased son Laldas. One Yadu- 
nandan claimed the properties left by 
Jangi Jogi wnder an alleged gift deed 
and illegally occupied the lands. There- 
upon Jugli Bai, widow of Jangi Jogi and 
Rani Bai, his predeceased son’s widow 
filed a suit for declaration of their 
rights. However, Jugli Bai compromis- 
ed the matter with Yadunandan, It was 
argued that Rani Bai had no right left 
in the properties after Jugli Bai had 
compromised the dispute. In this con- 
text, their Lordships of the Supreme 
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Court made the following. observations ‘served that it was settled ‘law.that a 
(at p. 1121) :— ‘widow is entitled to maintenance out of 


“It cannot be disputed that. the appel- 
Jant who is the widow of a predeceased 
son of Jangi Jogi was entitled to receive 
maintenance, so long as she did mof 
remarry, out of the estate of her father- 
in-law. Although her claim for main- 
tenance was not a charge upon tae 
estate until it had been fixed and speri- 
fically charged thereupon her right was 


not liable to be defeated except by 
transfer to a bona fide purchaser Dr 
value without notice of a claim 3r 


even with notice of the claim unless 
the transfer was made with the inten- 
tion of defeating her right. The Courts 
in India have taken the view that where 
a widow is in possession of a speciic 
property for the purpose of her man- 
tenance a purchaser buying with notze 
of her claim is not entitled to possession 
of that property without first securing 
proper maintenance for her; Vile 
Rachawa v, ` Shivayogappa, (1894) ILR 
18 Bom 679, In Yellawe v. Bhiman- 
gavda, (1894) ILR 18 Bom 452, it was 
taken to be the settled practice of the 
Bombay High Court not to allow the 
heir to recover the farnily property 
from a widow entitled to be maintaimed 
out of it without first securing or po- 
per maintenance for her out of the pro- 
perty or by such other means as might 
be deemed sufficient. It is clear frem 
the provisions of the Explanation €p- 
pearing in S. 14 of the Hindu Succes- 
sion Act that a situation was conten- 
: plated where a female Hindu could bë 
in possession of joint family propertes 
in lieu of maintenance.. ... PTEE Moze- 
over, she was presumably - in possession 
of these properties in lieu of her right 
of maintenance and could not be deprv- 
ed of them even by Jugti’ Bai withcut 
first securing proper maintenance zor 
or ‘out of the aforesaid properties.” 

' 43. In V. Tulasamma’s zase (AIR 1£77 
SC: 1944) their Lordships of (fhe 
Supreme Court observed that  sub-sec- 
tion (1) of Section 14 of the Hindu Suc- 
cession Act was wide in its amplitude 
and covered every kind of acquisitzon 
. of property by a female Hindu, inclid- 
“ ing acquisition in lieu o? maintenarce 
and where such property was possessed 
by her at the date of commencement of 
the Act or-was subsequently acquired 
and possessed, she would become ‘the full 
- owner of the ‘property. IS was also: ab- 


her deceased husband’s estate irrespective 
of the fact whether that estate may be 
in the hands of his male issue or if 
may be in the hands of his coparceners, 
The joint family estate, in which her 
deceased husband had a share, is liable 
for her maintenance and she had a 
right to be maintained out of the jeint 
family properties and although her 
claim for maintenance may not be a 
charge upon any joint family property 
until her maintenance amount was de- 


termined and made a specific charge, 
either by agreement or a decree or 
order of a Court, her right was net 


liable to be defeated except by transfer 
to a bona fide purchaser for value with- 
out notice of her claim or even with 
notice of the claim, if the transfer was 
made with the intention of defeating 
her right. The widow can, for the pur- 
poses of her maintenance, follow the 
joint family property into the hands e? 
any one who takes it as a volunteer or 
with notice of her having set up: a 
claim for maintenance. Learned cow- 
sel for the respondents specifically re- 
lied upon the following passage occurr- 
ing in the judgment of their Lordships 
of the Supreme Court in V, Tulasamma’s 
case (at p. 1951) :— 

“It is therefore, clear that under the 
Sastric Hindu Law a widow has a right 
to be maintained out of joint family 
property. and this right would ` ripen 
into a charge if the widow takes ths 
necessary steps for having her main- 
tenance ascertained and specifically 
charged on the joint family property 
and even if no specific charge is created, . 
this right would be enforceable against 
joint family property but it is certainly 
jus_ad_rem i e a right against the 
joint family property... Therefore, when 
specific: property is allotted to the 
widow in lieu of her claim for main- 
tenance, ‘the allotment would be in 
satisfaction of her jus ad rem, namely, 
the right-to be maintained out of the - 
joint: family property.” (emphasis added). 

44,°In V. Tulasamma’s case, Fazal Ali, 
J. undertook an’ exhaustive considera- 
tion of the nature and incidence of the 
right. of maintenance of a Hindu female 


and cited with approval the following 
observations of Phear, J., in Shrimati 
‘Bhagavati v, Kanailal Mittet (1872) 
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8 Beng LR 225, which were also quoted 
with approval by their Lordships of 
the Privy Council in Mst. Dan Kuer v. 
Mst, Sarla Devi, AIR 1947 PC 8, ; 


_ "As against one who has taken the 
property as heir, the widow has a 
right to have a proper maintenance as- 
eertained and made a - charge on the 
property in his hands. She may also 
. doubtless follow the property for this 
purpose into the hands of anyone -who 
takes it as a volunteer, or with notice of 
her having ‘set up a claim for mainten- 
ance against the heir.’ ) 

- £5. In V, ‘Tulassamma’s case (ATR 
1977 SC 1944) Fazal Ali, J., summarised 
the law on the subject as under (at p. 
- {9603:—— . 

{13` that a Hindu woman’s right to 
maintenance is a personal obligation so 
far as the husband is concerned, and it 
is his duty to maintain her, even if he 
has no property. If. the husband has 
property then the right of the . widow 
to maintenance becomes “an equitable 
charge on his property and any. person 
who succeeds to the property carries 
with it the legal obligation to maintain 
the widow; | $ p3 

(2) though the widow’s right to ‘main- 
tenance is not a right to property but it 
is ` undoubtedly a pre-existing right in 
property i, e, it is a ‘jus ad rem’ not 
tius im rem’ and it can be.enforeced by 
the widow, who can get a charge creat- 
ed for her maintenance on the proper- 
fy, either by an agreement or by ob- 
taining a decree from the civil court: 

(3) that the right of maintenance is 
a matter of moment «and is of such im- 
portance that even if the joint property 
-is sold and the purchaser , has notice of 
the widow’s right to maintenance,’ the 
purchaser is legally- bound to provide 
for her maintenance; m 

(4) that the right to maintenance is 
undoubtedly a per-existing. right, which 
_ existed in the Hindu Law long before 

passing of the Act of 1937 or the Act 
of 1956, and is, therefore, a pre-exist- 
ing right; j ak 

(5) that the right to maintenance 
flows from the social and temporal -re- 
lationship between the husband and 
the wife, by virtue of „which the wife 
becomes a sort of co-owner in the pro- 
perty of her. husband, though -her co- 
ownership is of a subordinate nature; 
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(6) that where a Hindu widow is in 
possession of the property. of her hus- 
band, she is entitled to retain the pos- 
session in lieu of her maintenance un- 
less the person who succeeds to proper- 
ty or purchases the same is in a posi- 
tion to make due arrangements for her 
maintenance,” 

46. In V, Tulasamma’s case- (AIR 
1977: SC 1944) Fazal Ali, J., also observ- 
ed as under (at p, 1967):— i 

“the claim of a Hindu female for 
maintenance is undoubtedly a pre-exist- 
ing right and this has been so held not 
only by various Courts in India but 
also by the Judicial Committee of the 
Privy Council and by this Court. It 
seems to us, and it has been held as 
discussed above, that the claim or the 
right to maintenance possessed by a 
Hindu female is really a substitute for 
a share which she would have got in 
the property of her husband. This 


being the position, where a Hindu: 
female who zets a share in her hus- 
band’s property ‘acquires an absolute 


interest by virtue of S, 14 (1) of the 
Act, could it be intended by the legis- 
latur2 that in the same circumstances 
a Hindu female who could not get a 
Share but has a right of maintenance 
woul] not get an absolute interest?. ...... 
Furthermore, it may be necessary to 
study the language in which the. Ex- 
planation to S. 14 (1) and., sub-sec, (2) 
of. Section 14 are couched. It would 
be seen that while the Explanation to 
Section 14 (i) clearly and expressly 
mentioned “property acquired by a 
female Hindu” at a partition or in lieu 
of maintenance of arrears of main- 
tenance” there is no reference at all to 
this particular mode of acquisition by 
a Hindu famale which clearly indicates 
that the intention of the Parliament 
was to exclude the application of sub- 
sec, (2}.to cases where the property has 
been acquired. by a. Hindu. female either 
= -a partition ,or-in lieu of maintenance 
ete . 

Approving the decision of the . Bom- 
Day High Court in B. B. Patil v, 
Gangabai, AIR 1972 Bom.16 their Lord- 
ships of the. Supreme Court quoted 


‘with approval the following observations 


of Palekar, J. (as. he then. was) in the 
aforesaid case {at pp. 23, 24):—. 

It appears to us that in the context 
of the Hindu widows. the right to. main- 
tenance. conferred under, the Hindu Law 


1982 . 
is indistinguishable in quality from Fer 
right to a share in the family proper=y: 
That may well be the reason why: the 
explanation to sub-section. (1) of Sec- 
tion 14 of the Act makes: the female 
allottee of property “in lieu of man- 
tenance” as much a limited owner as 
when the widow acquires on “inh2r- 
itance” or “at a partition”. And if in 
the latter two. cases it is conceded that 
sub-section (2) does not apply on he 


ground of antecedent right to the fanily. 


properties, we do not see any rational 
justification to exclude a- widow vho 
has an equally sufficient.claim over ihe 


family properties for her maintenance.’ 
Suprene 


47. Their Lordships of the 
Court in V. Tulasamma’s case (AIR 
1977 SC 1944) did not agree with 
the proposition that the right of main- 
tenance is not an enforceable (sic) man- 
tenance of a Hindu lady, did not corfer 
on her any right, title or interest in 
her family property. It is true that 
the claim for maintenance is not an 
enforceable right and even though no 
charge is created on the properties 
which are liable for her maintenamce, 
yet it.is a right against the propecty. 
The right of maintenance cannot strict- 
ly be said to constitute aright to pro- 
perty, yet as observed by Bhagwat: J. 
in the aforesaid: case if is ‘jus ad rem’. 
Where a family -possesses property, in 
case of husband’s death, his heirs are 
burdened with the obligation to mainzain 
the widow and thus, the widow’s chim 
for maintenance is undoubtedly a pre- 
existing right. The. same situation is 
equally obtainable in the case of an 
unmarried daughter and her right tc be 
maintained out of the joint family Dro- 
perty or from the property left by her 
deceased father, may not ‘be a righ: to 
property yet it is certainly a rght 
against that property. 


48. It was.also argued that the Hindu 
Women’s Rights to Property Act, 1937 
was not applicable to fhe area œm- 
prised in the former Szate of Jodkpur 
and as such ‘Hindu Women’s .-.ecate 
was a conception which was not known 
in the former State of Jodhpur. In 
V. Tulasamma’s case (AIR 1977.SC 1344) 
Fazal Ali, J. made the legal posiion 
absolutely’ clear in ` tkis respect (at 
p. 1976) : ae i — * ae a 

The Act of 1937 did not introduce any 
new right but merely gave a statu-ory 
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recognition to the- old Sastrie Hinda 
Law on the subject. Im this respect the 
Act of 1937 is very different. from the 
Act of 1956, the latter of whieh has 
made a revolutionary change im the 
Hindu Law and kas changed the entire 
complexion and concept of Hindu Wo- 
men’s estate, Im ‘these circumstances, 
therefore, if the widows claim for 


maintenance or right to get the share of. 


a son existed before the Act of 1937, it 
is futile to dub this right as _ flowing 
from the Act of 1937.........The claim for 
maintenance is an important right whi- 
ch is granted fo the widow under the 
Sastric. Hindu Law which enjoins the 
husband to maintain Fis wife even if he 
has no property. Where he has a pro- 
perty the widow has to be maimbaimed 
from that property so muchso that after 
the death of her husband any one who 
inherits that property takes the property 
subject to the burden of maintaining the 
widow. Even where the property is 
transferred for payment of family debts 
and the transferee has the notice of the 
widow’s claim for maintenance, he has 
to discharge the burden of maintaining 
the widow from the property sold to 
him, Thus the nature and extent of 
the right of the widow to claim main- 
tenance is undoubtedly a pre-existing 
right and if is wrong fo say that such 
a right comes into existence only if the 
property is allotted to the widow in lieu. 
of ‘maintenance and not otherwise.” 


49. The legal conclusions on the sub- 
ject were summarised in the aforesaid 
case, after: an exhaustive consideration 
of the entire law 
der:— | r 


(1) The Hindu females right to 
maintenance is not an empty formality 


or an illusory claim ‘being conceded! as a 


matter of grace and generosity, but is a 
tangible right against property which 
flows from fhe spiritual  relation- 
ship béfween the husband and the wife 
and is recognised and enjoined by pure 
Shastric Hindu Law and has Been 
strongly stressed even by the earlier 


Hindu jurists starting from Yajnavalkya: 


to Manu, such a right may not be a 


om the subject, as un-. 
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right to property but it is a right against. | 


property and the husband has.a personal 
obligation to maintain his wife and if 


he or the family has property, the fe- | 


małe has the legal right -fọ be maim- 


tamed therefrom. If a charge is ereated: ` 


136 Rai. a 


fer the . maintenance of a= female, 
the said’ right becomés a legally en- 
forceable one. At any rate, even without 
a charge the claim for maintenance is 
doubtless a pre-existing right so that 
any transfer declaring or recognising 
Such a right does not confer any new 
title but merely endorses or confirms the 
pre-existing rights, 


(2) S. 14 (1) and 
thereto have been couched in the 
widest possible terms and must be 
liberally .construed in favour of the fe- 
males so as to advance the object of the 
1956 Act and promote the socio-economic 
ends soughts to be achieved by this long 
needed legislation, 


(3) & (4) XXX XXK XXX 


(5) The use of express terms like 
“property acquired by a female Hindu 
at a partition.” “or in lieu of mainte- 
nance” “or arrears of maintenance” etc. 
in the Explanation to S, 14 (1) clearly 
makes sub-sec, (2) inapplicable to these 
categories which have been expressly 
excepted from the operation of sub-sec. 
(2), | 

(6) The words “possessed by” used by 
the Legislature in S, 14 (1) are of the 
widest possible amplitude and include 
the state of owning a property even 
though the owner is not in actual or 
physical possession of the same, Thus, 
where a widow. gets a share in the pro- 
perty under a preliminary decree be- 
fore or at the time when the 1956. Act 
had been passed but had not been given 
actual - possession under. a final decree,- 
the property would be deemed to be 
possessed by her and by force of S. 14 (1) 
she would get absolute interest in 
the property. It is equally well settl- 
ed that the possession of the widow, 
however, must be under some vestige. of 
a claim, right or title, because the sec- 
tion does not contemplate the posses- 
sion of: any rank trespasser without an 
right or. title, : 

(7) XXX 


50. Applying the principles enuncia- 
ted above to the facts of the present 
case, it is apparent that Smt. Om- 
kumari, being the’ ‘unmarried daughter 
of Bastiram, had 4 right to:be maintain- 
ed out of the joirit family property in 
‘\the hands of’ Bastiram’’ and after’ his 
death ‘in the’ hands ‘of his: son Arjun- 


the Explanation 
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singh: Even. after’ the ‘death. of Arjun> _ 
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singh, Smt.:Omkumari had a right of 
maintenance out of the properties left 
by Arjunsingh, and although the afore- 
said right may not constitute a right to 
the said properties, she certainly had a 
right to be maintained out of the pro- 
ķerties in question or in other words it 
may be said that she had a right of 
maintenance against the property in 
‘c1uestion. The plaintiffs, though 
are nearest reversioners of deceased 
Aérjunsingh, cannot, therefore, be entitl- 
ed to claim possession of the property, 
im question as they have not made any | 
Siitable arrangements for the mainte- 
hance of Omkumari. The decision of 
their Lordships of the Supreme Court in 
V. Tulasamma’s case (AIR 1977 SC 
1944) directly leads to this conclusion 
that even if no specific charge is creat- 
ed in her favour, yet the right of main- 
tenance possessed by Omkumari, is en- 
forceable against the joint family pro- 
perty left by Arjunsingh, irrespective 
o- the fact whether the property may 
be in the hands of reversioners of de- 
ceased Arjunsingh, The right is enfor- 
ceable against the joint family property 
or even against a volunteer or rever- 
sioner or even against a purchaser, 
teking the same with notice of her 
claim, . In this view of the matter, as 
Omkumari is presumably in possession 
of the property in dispute in satisfaction 
of her claim for maintenance the suit 
fer possession filed by the nearest re- 
versioners must fail. 


51, In the result, the decree passed 
by the learned District Judge, Jodhpur 
dated Mar, 30, 1968 is upheld, though 
on different ‘grounds and the appeal 
filed by the plaintiffs is dismissed, 
However, the parties are left to bear 
their own costs in all the costs (courts?) 


Appeal dismissed, 
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P..D. KUDAL AND M, N. KASLIWAL, JJ. 
Kanta Prasad, Petitioner v, The State 


f Rajasthan and others, Respondents. 


'S B. Civil Petn, No. 1004 of 1981, D/- 
16-11-1981, 9 | | 
_ Rajasthan Tenancy Act (3 of 1955), 
Section 30-B (a) — ` Definition of term 
“family” — Widowed mother who was - 
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dependent : included in-term “family” 
— Definition. is not ultra vires Arts, 14. 
and 15 of Constitution. on the ground of 
sex discrimination. (Constitution of 
India, Arts, 14 and 15). 


A dependent widowed -mother of tne 
husband has been included in the defi- 
nition of family whereas the father is 
not included in the definition, the defi- 
nition is not ultra vires af Arts. 14 aad 
45 of Constitution of India. (Para 4) 


The provisions of ceiling law forbid 
excessive holdings having regard to fhe 
rural realities of the agricultural Ife. 
‘family’ is defined because it is taken as 
a unit for holding land, I: is only a tol 
ef social engineering in working out zhe 
‘ scheme of setting limits of ownership. 
It does not confer nor withdraw any 
property from a person. If a woman 
has her own land not dapendent on a 
male member, this legislation does not 
deprive her of such property, Under the 
social conditions prevailirg in our coan- 
try that an old mother without having 
- any source of income has to remain de- 
pendent on her son, if her husband is 
not alive. In such a situation, if she is 
regarded as a member of the son’s fa- 
mily, no fault can be fcund in such a 
law on the ground of . discrimination. 
There is a basic distinction between 
father and the widowed mother and thus 
there is ‘a reasonable basis for maintain- 
ing this distinction in the definitior of 


family, for the purpose of ceiling _aw. 

AIR 1980 SC 1762, Fol, (Para 4) 
7 Cases Referred : Chrenological Par 
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A. K, Bhandari, for Petitioner; M, I. 
Khan, Govt, Advocate, for Respondents, 


KASLIWAL, J:— A ceiling pro- 
ceeding under Chap, III-B of the Raja- 
sthan Tenancy’ Act, 1955 (hereinafter 
referred to as the Act) was initmted 
against Shri Bajrang Lel, father of the 
petitioner, Shri Bajrang Lal  submztted 
a declaration showing himself, his wife, 
son and mother as members of his 
family, Bajrang Lal also- took the plea 
that he had sold 18 biswas of land to 
Kishore and Ram Narain and as such 
the aforesaid land should be - excluded, 
‘Bajrang Lal further tock the plea that 
he had handed over’ possession of cer- 
tain portions. ,of -agricultural. land ta his 
mother ,and the son, Learned S. BO. 
Baran, in his i judgment,: ; .Annexure-4 
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dated 31-10-75 held. that according to 
the declaration made by Bajrang Lal, 
there were four members in his family. 
As regards the sale made in favour of 
Kishore and Ram Narain, neither any 
document nor any other evidence was 
produced. He further held that no do- 
cument was produced to show that pos-. 
session was handed over to the mother 
and the son. He further found that the 
son Kanta Prasad was minor and the 
mother came within the definition of 
family. In view of the aforesaid find- 
ings, the learned S, D, O. held that 
Bajrang Lal was entitled to keep 30 
standard acres of land and declared 28 
standard acres of land in excess, Aggri- 
eved against the aforesaid judgment of 
the S. D. O., Bajrang Lal filed an ap- 
peal before the Revenue Appellate Au- 
thority, The learned Revenue Appellate 
Authority upheld the order of the S.D.O. 
and dismissed the appeal. Thereafter, 
two revisions were filed before the 
Board of Revenue, one by Mst, Keshar 
widow of Gajanand (mother of Bajrang 
Lal) and Kanta Prasad son of Bajrang 
Lal and the other by Bajrang Lal. l 
It was argued before the Board of 
Revenue that the land was ancestral pro~ 
perty, the widowed mother was entitled 
to be considered as a separate unit, Mst. 
Keshar and Kanta Prasad were possess- 
ing separate holdings and their land 
ought not to have been clubbed with 
that of Bajrang Lal, It was further sub- 
mitted that the mother cannot be de- 
pendent on the son and she was in pos- 
session of land in her own right. The 
declaration made by Bajrang Lal that 
the widowed mother was dependent on 
him was done inadvertently and there 
was no estoppel in withdrawing the said 
declaration, The Board of Revenue by 
its judgment dated 12-12-1978, did not 
agree with the aforesaid .contentions of 
the petitioner and found that Bajrang 
Lal had made a declaration on oath, in 
which mother had been shown as 
dependent on him, Minor sons and 
mother both were.shown as dependants, 
as such no. separate land could be given 
for them; -In the result both the revi- 
sions were rejected and the judgment: 


-of the Revenue Appellate Authority was 
affirmed. Twe review petitions 
‘then filed. against the 

Board of Revenue, dated 


were. 
judgment of 

12-12-1978,: 
but. the same were also dismissed by the: 


‘Board by its:order, dated Jan, 30, 1981.’ - 
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2. Aggrieved 
decisions of the 


Kanta Prasad son of Bajrang Lal has 
filed the present writ petition. 


3. The only point urged by Mr, Bhan- 
dari, learned counsel for the petitioner 
is that the land of Smt, Keshar could 
not be clubbed with the land of her son 
Bajrang Lal. It is contended that. Smt. 
Keshar was holding the land separately 
in her own right and was not dependent 
on her son and was entitled to be treat- 
ed as a separate unit, It was contended 
that the term ‘Family’ is defined in Sec- 
tion 30-B (a) of Chapter II-B of the 
Act is ultra vires of Arts. 14 and 15 of 
the Constitution of India and is liable 
to be struck down. In this regard, it was 
further contended that the inclusion of 
the land of the widowed mother of the 
husband so dependent in the definition 
of family was violative of Art. 14 as it 
was discriminatory on the ground of sex 
and was therefore, violative of Art, 15. 
There was no reason or justification for 


against the aforesaid 


including widowed mother in this defi- . 


nition while excluding an old father 
even if he was dependent, It was argu- 
ed that the definition of ‘family discri- 
minated between men and women and 
did not give equal protection to the 
women. An old and dependent father 
has not been included in-the family and 
he is allowed to retain his holding as a 
separate unit, whereas ‘a dependent wi- 
dowed mother of the husband under 
similar circumstances is not entitled to 
keep land as a separate unit, There is 
no rational nexus with the object to be 
achieved in creating this hostile discri- 
mination on the ground of ‘sex, Reli- 
ance is placed oan Ambika Prasad Ve 
State of U, P., ATR 1980 SC 1762. 


4. We have given our careful consi- 
deration to the arguments: advanced by 
Mr. Bhandari. There is a concurrent 
finding of all the Revenue Courts that 
the land in question is not an ancestral 
land. Bajrang Lal in his declaration be- 
fore the S. D. O. had shown four mem- 
bers of his family, in: which he had des- 
cribed Mst. Keshar, his ‘widowed mother 
as dependent on him; Kanta. Prasad, 
the petitioner: has also been found as a 
minor son dependent- on Bajrang Lal and 
a member of his family. These findings 
of fact’ cannot be assailed in a petition 
under Art. 226 of the. Constitution of 
India. 


Kanta Prasad v. State 


Board of Revenue,’ 


“The only point, thus which re- 


A.I. R. 


mains to be considered is about the 
validity of definition of family given 
under’ the Act, Section 20B (a) of the 
Act clearly defines as under :— 


““Hamily” shall mean a family consist~ 
ing of a husband and wife, their child- 
ren and grand-children being dependent 
on them and the widowed mother of the 
husband so dependent. ” ' 


A ‘widowed mother of the husband so 
dependent has been in the definition of 
family. The above definition has been 
challenged on the ground of discrimina- 
tion on the basis of sex, The provisions 
af ceiling law forbid excessive holdings 
faving regard to the rural realities of 
tae agricultural life. ‘Family’ is defin- 
ed because it is taken as a unit for 
holding land. It is only a tool of social 
enginéering in working out the seheme 
of setting limits of ownership, - H does 
not confer nor withdraw any property 
from a person. If a woman has her own 
lend not dependent on a male member, 
this legislation does not deprive her of 
such property, We cannot lose sight of 
the sccial conditions prevailing in our 
country that an old mother without 
having any source of income has to 
remair. dependent on, her son, if her 
husband is not alive. In such a situa- 
tion, iè she is regarded as a member of 
the son’s family, no fault can be found 
in such a law on the ground of aa] 
mination. Taking into consideration the 
basic structure of the Hindu society the 
position of a father who is normally a 
head of the family is not treated as a 
member of the sons’ family, on the con- 
trary a son is treated a member of the 
father’s family. Thus, there is a basic 
distinction between father and the 
widowed mother and thus: there is a re- 
asonable basis for’ maintaining this dis- 
tinction in the definition of family, for 
the purpose of ceiling law. There is a 
clear fallacy in the argument of Mr. 
Bhandari that by the above definition 
of the family, a dependent widowed 
mother loses her agricultural land, while 
the father in similar circumstances does 
not lose such land. 


‘In our opinion, if an agricultural land 
is recorded in the Khatedari of a widow ' 
independently in her own right which 
is sufficient to maintain her, such Jand 
will not be clubbed with the land of: 
her son and she can be treated as a 


~= 
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_the ceiling area. 


separate unit for the purpose of Ceiking 
Law. ee 

5. In the present. case, it has been 
held by all the Revenue Courts that the 
entire land was recorded in the Khate- 
dari of Bajrang Lal, and when the ques- 
tion arose as to who were the members 
of this family, he himself made a de- 
claration that apart from himself, his 
wife, his minor son Karta Prasad and 
his widowed mother dependent on him 
were the members of his family, The 
question for determination was as to 
who should be treated as the members 
of his. family and. how much land: he 
was entitled to retain, According to the 
ceiling law a family consisting of & or 
less than 5 members was entitled to 
keep 30 standard acres of land. Waere 
the members of the family exceeds 5, 
the ceiling area is increased for -aach 
additional member by €- standard arres, 
‘however not exceeding 60 acres in any 
case, 


6. We are unable to understand és to 
how Shri Bajrang Lal was going to lose 
in case his widowed mother was in- 
cluded as a member of his family. All 
the Revenue Courts have also arrived at 
tthe conclusion. that Bajrang Lal: failed 
to prove that. the land in question was 
ancestral land, . it 


7. The Board of Revenue in its judg- 
ment dated 12-12-1978, clearly held that 
it had also not.been proved that the land 
in question .belongs to an undivided. joint 
Hindu family property. It. further held 
that the partitions which had been' made 
were also with a view to escape from 
the provisions of Ceilirg Law and the 
same could not be accepted as valid 
ones.. Mr. Bhandari, learned  cozansel 
for the petitioner was unable to show 
any infirmity in. the aforesaid findings 
of the Board of Revenue. Admittedly, 
the mutation. proceedings recording se- 
parately the shares of Bajrang Lal, Mst. 
Keshar and Kanta. Prasad were made 
vide Annexure-1 in 1971:- Such muta- 
tion as held by the Bcard'of:.. Revenue 
cannot be considered as bona fide as it 
was long after 1-4-1965; which dace is 
relevant for the purpose of determining 


relied upon by ‘Mr. Bhandari AIR 1980 
SC 1762, renders no. assistance: to -the 
petitioner, on. the. contrary it -supoorts 


Sanwal Ram v. Addl. District Magistrate ) 
the view taken by ‘us, ‘Para 25 is repro- 


. woman’s 


Para 25 of the case - 


+- 


duced as under :— ~ 


“We wonder whether the Commission 
‘on the Status of Women or the Centra! 
Government or the State Governments 
have considered this aspect of sex dis- 
crimination in most land reforms laws, 
but undoubtedly the State would be fair 
especially to the weaker sex. Adult dam- 
sels should not be left in distress ‘by 
progressive legislations geared to land 
reforms. This criticism may have bear- 
ing on the ethos of the community and 
the attitude of the legislators, but we 
are concerned with the constitutionality 
of the provision, Maybe, in this age of 
nuclear families- and sex equal human 
rights -it is illiberal and contrary to the 


zeitgeist to hark back to history’s dark . 


pages--nostalgically and disguise it as 
the Indian way of life with a view to 
deprive women of their undeniable half, 
Arts. 14 and 15 ‘and the humane spirit 
of the Preamble rebel against the’ de 
facto denial of proprietary personhood 
‘of womanhood. But this legal senti- 
ment, and jural value must not run 
riot and destroy provisions which do 
not discriminate between man and 
woman qua man and woman but merely 
organise a scheme where life's ` realism 
is legislatively pragmatised, Such a 
scheme may marginally affect gender 
justice but does not abridge, even a wee- 
bit, the rights of women. If land-hold- 
ing and ceiling thereon are organised 
with the paramount purpose of maxi- 
mising surpluses without maiming 
ownership no submission .to 
destroy this measure ‘can be permitted 


using sex discrimination as a means to . 


sabotage what is socially desirable, No 
woman’s property is taken away any 
more than a man’s property.” 

. 8. In the. result, we find no force in 
the writ petition and the same is dis- 
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Sanwal Ram and etc., Petitioners v. Addi- 
tional ` District Magistrate, Sri Ganganagar 
and-others etc., Respondents. ` | . ` 
_ Civil Writ Petns. Nos. 481 and 1257 of 
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‘Petition dismissed. 
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Agricultural Holdings Act (11 of 1973), $. 15 
(as amended by various amending Acts it 
cluding Act 6 of 1979) and S. 23 (6) — Vali- 
dity of S. 15 — Function or power of State 
Gevernment under S. 15 (1) and (2) is quasi- 
jodicial in natere — Assuming it is judicial 
there is no violation of basic feature of Con- 
stitution. (Constitution of India, Art. 245), 


Under S. 15 the State Government is cloth- 
ed with the power or authority to reopen the 
decided cases, which had. become final. ‘This 
power implies that the final orders shall stand 
get aside and the matter would be reopened. 
Such an exercise of power would mean that 
the rights of the parties may be affected. 
Ultimaiely, after re-opening, the result may of 
may not be different but still the finality of the 
orders would come to an end and this by it- 
self may affect their rights. So the nature of 
power is such, which may affect the rights. 
of the parties. Besides that the power is to 
be exercised by the State Government on 
being satisfied of the conditions mentioned 
in the provision. Such a satisfaction has to 
be reached objectively only after hearing the 


person concerned, whose rights may be ` 


affected. No power can be exercised in one’s 
own discretion or application of subjective 
standard. It can only be exercised if the 
conditions contemplated in the provision are 
fulfilled. It can be said that the power under 
$. 15 is akin to the power of review with this 
difference that the authority itself, under. Sec- 
tion 15, does not decide the matter but directs 
the matter to be, disposed of afresh by any 
subordinate officer, The power of re-open- 
ing can be equated to the power of review 
as the grounds are similar to review to some 
extent as contained in O. 47, R. 1, C. P. C. 
There is the ground of discovery of evi- 
dence. There is also a ground. of error, ap- 
parent on the face of the record in the case 
of an order of the Board of Revenue and 
sometimes, such an error may amount to an 
action in contravention of law. Thus, 
the power of reviewing the final and binding 
order is a judicial act, and such a power, as 
fs conferred under sub-sections (1) and (2) of 
Section 15 that may be in force from time to 
time, cannot be considered to be an ad- 
ministrative power. It is a quasi-judicial func- 
tion, which is performed by the State Goy- 
ernment. Thus the power conferred or. func- 
tion assigned to the State Government under 
S. 15 (1) or 15 (2) is neither administrative 
nor judicial but it is quasi-judicial in charac- 
ter. (Paras 36, 38) 


In enacting Section 15, the. object „appears 
| to be to re-open the decided, cases in. order 


Sanwal Ram v. Addl. 
(A) Rajasthan Imposition. of. Ceiling - on. 


- District Magistrate ° 


the - 


| AER, 


to fulfil the object: cf ceiling law’: to -take 
possession of the surplus land and distribute 
the same to the landless persons.and for that 
it may -be essential io re-open the cases on 
account of the fact that the computation on 
quantification of the land might not have 
been properly done and. the land that should 
have been available to the Government was 
not made available. Section 15 provides a 
remedy and forum for determining the ques- 
tion of re-opening and there does not appear 
anything to be unconstitutional in confer- 
ment of that power on the State Govern- 
ment. Thus, assuming that the power con- 
ferred on the State Government is a judicial 
power, it is within competence of the State 
legislature to confer such a power on the State 
Government and there is no violation of any 
basic feature of the Constitution; as the Con- 
stitution does not embody the theory of sepa- 
ration of powers with rigidity. AIR 1965 SC 
1595, AIR 1961 SC 1669 and AIR. 1966 SC 
1987, Rel. on; AIR 1952 Pat 166, AIR 1970 
SC 192, AIR 1944 FC 86 and AIR 1975 SC 
2299, Disting. (Paras 42, 46) 


The argument that by enacting Section 15, 
the decisions rendered in the ceiling cases 
have been nullified and finality has been de 
stroyed is misconceived. By enacting S, 15, 
the provision in the nature of reviewing and 
re-opening has been provided for. When the 
old ceiling law has been repealed, then even 
in the matters decided under the old ceiling 
law, a provision could be kept in the Act for 
re-opening the old matters decided under the 
repealed law. It is true that so far as the 
Act is concerned, there is a provision con- 
tained in Section 23(6) of the Act that the 
decision or order of the authorised officer is 
final subject to appeal and the same shall not 
be called in question by any civil or revenue 
Court. This provision will not override Sec- 
tion 15(1). This section contained a provi- 
sion for re-opening.. The two provisions have 
to be harmoniously construed so as to ope- “ 
tate within their spheres independently. The 
legislature was well aware of what is enact- 
ed in S.:23 (6) while enacting S. 15 (1), which 
begins with non obstante clause, so S. 15 over- 
rides the other provisions of the Act includa 
ing S. 23 (6). So far as sub-section (2) of S. 15 
is concerned, this provision is resorted to 
without prejudice to any other remedy that. 
may be available under the Rajasthan 
Tenancy Act. When the legislature is coms 
petent to enact such a provision, then the 
argument that finality of the orders ‘will be 
destroyed, is untenable. There is no ‘finality 
dehors ` the provisions of- law.’ When tha 
legislature - is competent to pera and pres 
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vide for re-opening of cases, the question of 
finality does not arise. AIR 1980 SC 2097, 
Relied on; AIR 1968 SC 896, Disting : ` 
(Para: 47) 


(B) Rajasthan Imposition of Ceiling en 
Agricultural Holdings Act (11 of 1973), S. 15 
(as amended by various amending Acts in- 
cluding Act 6 of 1979) — Validity — Chel- 
lenge on ground of violation of Art. 14 bf 
Constitution — Not available in view of Arti- 
cles 31-A, 31-B and 31-C. {Constitution of 
India, Arts, 14, 31-A, 31-B and 31-C). 


The original Act and.Ameading Act No. 8 
of 1976 have been placed under the nirth 
schedule to the Constitution so those Acts or 
any of the provisions thereof are not open to 
challenge on the ground that the Acts or the 
provisions thereof are inconsistent with or 


` take away or abridge any rights conferred 


by Art. 14 of the Constitution. The primi- 
pal Act -contained Section 15, which em- 
powered the State Government to reopen «he 
cases under the new ceiling law as well. under 
the old ceiling law. The amending Act No. 8 
of 1976 effected amendment in S. 15 with re- 
trospective effect. A look to the provision 
contained in S. 15 as amended by Act Ne. 8 
of 1976 would reveal, that the power to Te- 
open cases is conferred on tae State Govern- 
ment, if the conditions stated therein are 
satisfied and different time limits have ben 
prescribed. Section 15 (2) contains a pro- 
viso dealing with the conditions when the 
order of the Board of Rev2nue can be re- 
opened. Thus, conferment of powers on the 
State Government to Teop2n the cases in 
which the State Governmeni is a party and 
the conferment of power on the State Gov- 
ernment to reopen case, if the requiite 
conditions are satisfied znd classifica‘ion 
made between the orders oZ the Board and 
order of the other authorities under 5, 1£ (2) 
are not open to attack. The three proneed 
attack based on Article 14 of the Constitu- 
tion would not be available to the petitiorers. 
On ‘the basis of these three prounds, Act 
No. 6 of 1979 is not open <o challenge a3 in 
that Act, provisions essenfially remain the 
same. Apart from show cause notice provi- 
sion, what has been laid down by Act N>. 6 
of 1979 is that time has be2n extended with- 
in which the State Government may recpen 
cases under S. 15 (1) or 15 (2) as may b2 in 


r forċe during the relevant period. Thus Act 


No. 6 of 1979 has not substantially altered 
the essential features of the Act No. £ of 
1976, so the provisions of Ss. 15 (1) and 15 (2) 
under Act No. 6 of 1979 would also be saved 
from thè attack of Art: 1¢ of the Constitu- 


. Sanwal Ram v. Addl. -District Magistrate. >.. 
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tion: on the above three:grounds,’ . ~ . . 
| . (Para 52) 
-© As regards the attack on the ground of” 
providing varying periods of limitation it is 
clear that the limitation has been prescribed 
in relation to the different periods but in 
different periods, the limitation prescribed_ 
under the new Ceiling Law as well under the 
old Ceiling Law is uniform and in prescribing 
a different limitation during the different 


.periods under the new Ceiling Law and under 


the old Ceiling Law, the object appears to 
be, to make it possible to find out cases in 
which the provision of reopening can be at- 
tracted so that the goal or object of the 
legislation can be achieved by making avail- 
able the surplus land to be distributed to the 
landless. Thus, in the application of law, 
there is no discrimination and in prescribing 
different limitations during different periods 
on varying basis there does not appear to be 
any violation of Art. 14 of the Constitution. 
AIR 1963 SC 1356, Rel. on. (Paras 52, 54 


Thus, the validity - of S. 15 of the Act as 
was in force from time to time and is now 
in force, is not open to attack on the ground 
of Art. 14, in view. of Arts. 31-A, 31-B and 
31-C and it is also not open to attack on the 
ground of providing. of. varying periods of 
limitation. (Para 58) 


(C) Constitution. of India, Art. 166 (2) and 


(3) — Rules of Business — They have statu- 


tery: force — Fact that they have not been 
published im Gazette makes no difference. . 
AIR 1969 Delhi 336 and. AIR 1961 Raj 168, 


Rel. on. - (Para 76) 
Cases Referred: Chronological Paras 
AIR 1981 SC 1274 : 1981 All LY 467 
7 24, 26 
AIR 1980 SC 1762 56 
AIR 1980 SC 2097 48, 55 
AIR. 1979 SC 478 51 
1979 WLN (UC) 32 27, 51, 57 
AIR 1978 SC 1296 : 1678 Cri LJ 1281 
2 50, 52 
AIR 1977 Raj 46 : 1976 Raj LW 570 (FB) 
i 27 
AIR 1975 SC 1187 79 
AIR 1975 SC 2299 39, 42 
AIR 1974 SC 223 21 
AIR 1973 SC 974 © 72 
AIR 1973 Cal 148 © 37 
AIR 1970 SC 156 68 
AIR 1970 SC 192 35, 40 
AIR 1970 SC 1102 ` i 79 
AIR 1970 All 620 (FR). . ; 51 
AIR 1969 Delhi 330- - l 
AIR 1968. SC 898 47 


AIR 1967 SC 523 
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AIR 1966 SC 1987 : 1966 Al LI 778 45 
AIR 1965 SC 1595 43, 46 
AIR 1963 SC 1356 | 33 
AIR 1961 SC 82 : 72, 73 
AIR 1961 SC 1669 19, 44 
AIR 1961 Raj 168 73, 77 
AIR 1968 SC 1073 . 71 
AIR 1959 SC 308 18, 35, 63, 64, 66, 73, 79 
AIR 1959 SC 1376 67 
AIR 1958 SC 398 18 
AIR 1958 SC 538 | 51 
AIR 1958 SC 578 18, 34 
AIR 1958 SC 956 60 
-AIR 1958 Punj 63 20, 36 
AIR 1957 SC 397 60 
AIR 1956 SC 44: 1956 Cri LI 140. 60 
AIR 1956 SC 246 : (1955) 2 SCR 1196 607 
AIR 1954 Raj 197 : 1954 Raj LW 601 51 
AIR 1952, SC 75 : 1953 Cri LJ 510 51 
AIR 1952 Pat 166 39 
AIR 1950 SC 222 18, 22 
AIR 1944 FC 86 ` 39, 41 


(1944) 48 Cal WN 766 - 18 
(1905) 199 US 552 : 50 Law Ed 305, New 
York v. John E. Van De Carr. Etc. 60 


23 Cal 2d 431 : 144 P 2d 592, Fewel v. Fewel 
13 

144 Or 172 : 23 P 2d 138, Mannix v. Port- 
land Telegram ` 13 
27 Cal App 2d 155 : 30 P 2d 485, Ex Parte 
Mc Donough 13 
53 Idaho 726 : 27 P 2d.68, State v.. Freitag 
- 43 


H. M. “Parekh and S. N. Sharma, for Peti- 
tioners; M. L. Garg, B. L. Purohit, L, M. 
Lodha, Nandlal, for Inierveners; D.-S. Shi- 
shodia, Govt. Advocate and Rajesh Balia, ae 
Govt. Advocate, for Respondents. 

ORDER :— A number. of. writ eti- 
tions have been filed challenging the validity 
of S. 15 of the Rajasthan Imposition of Ceil- 
ing on Agricultural Holdings Act, 1973 (Act 
No. 11 of 1973) (hereinafter referred to as 
‘the Act’). Arguments have been heard in the 
above two writ petitions. . The- above two 
writ petitions raise some common questions, 
so I think it convenient to dispose them of 
by this order. 

7 2. In S. B. Civil Writ Petition No. ‘481 
of 1980 filed by Sanwalram, the Sub-Divi- 
sional Officer,. Raisinghnagar by his order 
“dated July 23, 1971 (Ex. 1) decided his ceil- 


_- ing case holding that he has no land in: the 


excess of the ceiling area, The petitioner 
Sanwalram’s case was decided under Chap- 
` ter II-B of the Rajasthan Tenancy Act (here- 
inafter referred to as ‘the old ‘Ceiling Law’) 
and the proceedings were also taken against 
_ the petitioner Sanwalram under the Act and 
the Authorised Officer (Ceiling) Raisingh- 


Sanwal Ram v. Addl District Magistrate 


A.I.R. 


nagar by his order, dated July 11, 1975 (Exhi- 
bit 2} dropped the proceedings of ceiling 
holding that the petitioner or his major son 
‘Indraj has no land in excess of the ceiling 
area. Sanwalram’s case under the old Ceiling 
Law was reopened and the Deputy Secretary 
Revenue (Ceiling) by his order dated June 6, 
1979 (Ex. 3/2) directed the - Additional Col- 
lector, Sri Ganganagar under S. 15 (2) of the 
Act io re-open his case and decide his case 
afresh in the light of that order in accord- 
ance with law after giving him an opportu- 
nity of hearing. His ceiling case under the 
Act was also ordered to be reopened by the 
Special Secretary (Revenue) under S. 15 (1) 
of the Act by his order ‘dated 14-7-1977 Exhi- 
bit 3/1 whereby he directed the Additional 
Collector, Sri Ganganagar fe reopen the case 
of the petitioner under the Ceiling Act and 
decide the case afresh in accordance with the 
provisions of the Act. 


3. In S. B. Civil Writ Petition No. 1257 
of 1980 filed by Smt. Tulsi, the Sub-Divisional 
Officer (Ceiling), Sri Ganganagar dropped the 
ceiling proceedings by his order dated Sep- 
tember 12, 1972 (Ex. 1). finding that the peti- 
tioner Smt. Tulsi holds land. less. than the 
ceiling area. Proceedings for reopening of 
her ceiling case were initiated under S. 15 (2) 
of the Act and the Deputy Secretary Reve- 
nue (Ceiling) by his order. dated Oct. 25, 1979 
directed the Additional Collector, Sri Ganga- 
nagar to reopen her ceiling case and dispose 
of the same in accordance with law aftes 
giving her an opportunity of hearing, 


- 4 The petitioners have challenged the 
validity of the rélevant provisions of S. 15 in 
their respective cases and have sought for 
quashing of the directions given by the con- 
cerned Secretaries to reopen the case. 


5. For proper appreciation and adjudica- 
tion of the points in controversy, which need 
decision in these writ petitions, it would be 
proper to advert to the, development of. ceil- 
ing law. Chapter IN-B dealing with restric- 
tions on holding of land in excess of the ceil- 
ing area and containing the provisions from 
Ss. 30-B to 30-J, was inserted in the Raja- 
sthan Tenancy.Act, 1955 with effect from 
Dec. 15, 1963 by S. 3 of the Rajasthan Act 
No. 4 of 1960 and later on necessary amend- 
ments were made in that Chapter from time 
to time. The old Ceiling Law was repealed 
with some exceptions by S. 40 of the Act, 
which came into force with effect trom 1-1- 
1973. 


76. Emay ‘read nee S. 40 of the Act deal- 
ing with repeal. and savings. It reads as 
under :— ioo. . i 
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“S. '40. Repeal and savings.— (1) Except as 
provided in ‘second proviso, to sub-sec.. (1) of 
S. 4 and in sub-sec. (2) of S-15 of this Act, 
the provisions of Cl. (6-A) of S. 5 and Chap- 
ter III-B. of the Rajasthan Tenancy Act, 1955 
(Rajasthan Act 3 of 1955} arə hereby repeal- 
ed except in the Rajasthan Cenal Project ara 
wherein such provisions shal stand repeaEd 

on the date on which this. Act. comes ito 
force in that area. # “fe 

(2) The Rajasthan Imposition’ of Ceiling 
on Agricultural . Holdings Ordinance, 1973 


(Rajasthan Ordinance .1 of 1273) iş. ‘heresy: 


repealed. 

(3) Notwithstanding the caer of the szid 
Ordinance under sub-section (2), any thmg 
done or any action taken or any rules made 
under the said. Ordinance shall be deemed 
to have been done, taken or made under tòis 
. Act and S. 27 of the: Rajasthan Genezal 


° Clauses Act, 1955 (Rajasthan Act 8 of 19:5) 


shall apply to such repeal and re-enactment.” 
It would appear - from the above provision 
_ that the provisions of Cl. (6 -A) of .S. 5 and 
Chapter IH-B of the Rajasthan Tenancy Act, 
1955 -have been repealed except. as provičed 
in the second proviso to sut-sec. (1) of. S. 4 
and sub-sec. (2) of S. 15 of the Act and far- 
ther exception has been made as regards the 
Rajasthan Canal Project Area. 
the provision shall stand repealed on he 
date on which the Act comés into force. 

7. Section 15 of the’Act’ as it~ “ stcod 
when the Act came into force, Teads as 


under :— 
“15. Power to re-open cases — (1) 
N otwithstanding anything contained in eny 


provision of this Act if the State Govecn- 
. ment at any time within three. years of che 


* publication of the final Statement under S. 13, 


is satisfied that the ceiling area in relation. to 
a person has been determin2d in contraven- 
tion of the provisions of this Act, it may 
direct any officer subordinete to it ‘to re- 
‘open a decided case and enquire into it end 
to determine the ceiling area and the surplus 


of this Act. 

(2) Notwithstanding anying contained in 
S. 40, if the State Government, at any time 
within three years of the commencement of 
this Act, is satisfied that the ceiling area in 
relation to a person as fixed under the Ew 
R repealed by the said section has been deter- 
' mined in contravention of the provisions: of 
-such ‘repealed law, it may direct any officer 
subordinate to. it, to' re-open a decided case 
and enquire into it and to determine the csil- 


ing area and the: surplus area afresh in ac-° 
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E with the provisions of such repealed 


law.? . 

g. The said section ` = amended -fiom 
time to time. I may refer here only mp Tel- 
evant amendments. 


9. Section 15 of the Act was substituted 
retrospectively by the Rajasthan ` Imposition 
of Ceiling on Agricultural Holdings (Amend- 
ment) Act, 1976 {Act No. 8 of 1976). Sec- 
tion 15 of fhe Act, as substituted retrospec- 
tively by Act No. 8 of 1976, . reads as 
under :— 

“15, Power to re-open zases— (1) Notwith- 
standing anything contained in this Act, if 
the State Government, after calling for the 
record or otherwise, is satisfied that any final 
order passed in any matter arising under this 
Act is in contravention of ‘the’ provisions of 
this Act and that such order is prejudicial to 
the State Government or that on aécount of 
the discovery of new ard important matter 
or evidence which has since come to its 
notice, such order is required to be re-open- 
ed, it may, at any time within three years of 
the date of such final crder or within two 
years of the commencement of the Rajasthan 
Imposition of Ceiling on Agricultural Hold- - 
ings (Amendment) Ordinance, 1975, which- 
ever -is later, direct any ‘officer subordinate 
to it to re-open such decided matter and ‘to 
decide it afresh in accordance with the pro- 
visions of this Act. 


(2) Without prejudice to. any other remedy 


that may be available to it under the Raja- 


sthan Tenancy Act, 1955 (Rajasthan Act 3 of 
1955), if the State- Government, after calling 
for the record or otherwise, is satisfied that 
any final order passed in any matter arising 
under the ‘provisions repealed by-S. 40 is in 
contravention ‘of such repealed provisions and 
that such order is prejadicial to the State 
Government or that on accoumt of the dis- 


' covery: of new and important matter or evi- 


dence which has since come to its notice, 
such order is required to be re-opened, it 
may, at any time within five. years of the 


.. commencement of ‘this ‘Act, direct any’ officer 
area afresh in accordance with the provisions t, y 


subordinate to it to- re-open such’ decided- 
matter and to decide it afresh in accordance 
with such repealed provisions: 

Provided that no final order by the Board © 
in the matter referred to in sub-sec. (1) or in 


‘sub-section (2) shall be directed: to be re- 


opened and decided afresh under the sub-sec- 
tions unless. fhe State Government is satisfied 
that such order is required to be re-opened on 
account of the discovery of new and im- 
portant matter :or evidence: which has since 
come to its: notice or due to some’ mistake or 
error. apparent on the face: of the record.” 
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Section: 15 -of the Act was further substituted 
by the Rajasthan Imposition of Ceiling on 
Agricultural Holdings (Amendment) Act, 1978 
(Act No. 6 of 1978) which came into force 
on April 8, 1978. A further amendment was 
made by Act No. 17 of 1978 in sub-sec, (1) 
of S. 15 of the Act whereby in the second 
proviso to sub-sec. (1), the expression “three 
years of the commencement of the Rajasthan 
Imposition of Ceiling on Agricultural Hold- 
ings (Amendment) Ordinance, 1975” was sub- 
stituted by the expression “that 31st day of 
Dec., 1978”. Then came the last amend- 
ment: By S. 2 of the Rajasthan Imposition 
of Ceiling on Agricultural Holdings (Amend- 
inent and Validation) Act, 1979 (Act No. 6 of 
1979) S. 15 of the Act was retrospectively 
substituted for the two periods; (1) from the 
Ist day of Jan. 1973 to the 7th day of Apr. 
1978 and (2) from the 8th day of Apr., 1978 
to tke 13th day of Aug., 1978 and by sub- 
section (2) of S. 2, the second proviso to 
sub-section (1) and sub-section (2) of S. 15 
of the principal Act were substituted. and 
provisions for the validation was made in 
S. 3 of that Act. Sections 2 and 3 of that 
Act read as under :— 

“3, Amendment of S. 15, Rajasthan Act 
11 of 1973.— (1) S. 15 of the Rajasthan Im- 
position of Ceiling on Agricultural Holdings 
Act, 1973 (Rajasthan Act 11 of 1973), here- 
inafter referred to as the principal Act,— 

(a) in relation to the period from the ist 
day of January, 1973 to the 7th day of April, 
1978 shall be deemed to have been substituted 
by the following, namely :— 

15. Power to re-open cases— (1) Notwith- 


standing anything contained in this Act, if the 


State Government, after calling for the re- 
cord or otherwise, is satisfied that any final 
order passed in any matter arising under this 
Act is in contravention of the provisions of 
this Act and that such order is prejudicial to 
the State Government or that on account of 
the discovery of the new and important 
matter or evidence which has since come to 
its notice, such order is required to be re- 
opened, it may, at-any time within four years 
of the date of such final order or within 
three years from the 15th day of August, 
1975 whichever is later, direct any officer 


subordinate to it to reopen such . decided: 
matter and to decide it afresh in accordance 


with the provisions of this Act. 
(2) Without prejudice to any other remedy 


der -the Raja- ` 
that may, be available to.it under the Raja- - for the record or- otherwise, is satisfied that 


any ‘final. order’ passed in any matter. ‘arising 
" under - the’ provisions repealed by: S. 40, is “in 


_ $than Tenancy- Act, : 1955- Rajasthan Act 3 .of 
1955), if the State Government, after calling 
for . the record or otherwise, is satisfied ‘that 


any final order passed. in any tnatter arising. 
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under the provisions repealed by S. 40, is in 
contravention of such repealed provisions 
and that such order is prejudicial to the 
State. Government or that on account of the 


- discovery of new and important matter or 


evidence which has since come to its notice, 
such order is required to be re-opened, it 
may, at any time within six years of the com- 
mencement of this Act, direct any officer, sub- 
ordinate to it to re-open such decided matter 
and to decide it afresh in accordano with 
such repealed provisions: 


' Provided that no final order aes by the 
Board in the matter referred to in sub-s, (1) or 
in sub-s. (2) shall be directed to be re-opened 
and decided afresh under the said sub-sec- 
tions unless the State Government is satisfied 
that such order is required to be re-opened 
on account of the discovery of new and im- 
portant matter or evidence which has ‘since 
come to its notice or due to some mistake or 
efror apparent on the face of the record.” 


(b) in relation to the period from the 8th 
day of Apr., 1978 to the 13th day of Aug., 
1978 shall be deemed to have been substituted 
by the following namely: 


“15. Power to reopen cases.— (1) Notwith- 
standing. anything contained in this Act, if the 
State Government. after calling for the record 
or otherwise is satisfied that any final order 
passed in any matter arising under this Act is 
in contravention of the provisions of this 
Act and that such order is prejudicial to the 
State Government or that on account of the 
discovery of new and important matter or 
evidence which has since come to its notice, 
such order is required to be re-opened, it 
may direct any officer subordinate to it to 
reopen such decided matter and to decide it 
afresh in accordance with the provisions of 
this Att: 

Provided that no such direction shall be 
issued unless a notice to show cause against 
the proposed action has been served. npon the 
person concerned; - 

Provided further that no notice serecred to 


-in the foregoing proviso shall be issued: after 


the expiry of four years from the date of the 
final order sought to be re-opened or after 
the expiry of three years from the 15th day of 
August, 1975, whichever is later. 

: (2) ‘Without prejudice to any other remedy 
that may be available to it under the: Raja- 
sthan Tenancy Act, 1955 (Rajasthan Act 3 of 
1955), if the State Government, after calling 


contravention ~ -of such : _fepealed provisions 
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and that such order is -prejudicial to the Stete 
Government or that on acccunt of the ds- 
covery of new and importan: matter or evi- 
dence which has since come to its notice, 
such order is required to be re-opened, it may 
direct any officer subordinate to it to re-open 
such decided matter and to decide it afresh 
in accordance with such repealed provisiors : 


Provided that no such direction shall be 
issued unless a notice to shew cause against 
the proposed action has been served up Jn 
the person concerned : 

Provided further that no notice referred to 
in the foregoing proviso shall be issued affer 
the expiry of six years of the commencem2nt 
of this Act: 

Provided that no final ord2r passed by -he 
Board in the matter referred to in sub-sec. (1) 
er in sub-section (2) shall b> directed to be 
re-opened and decided afresh under the said 
sub-sections unless the State Government is 
satisfied that such order is required to be Te- 
opened on account of the discovery of rew 
and important matter or evidence which 1a8 
since come to its notice or due to some mis- 
take or error apparent on the face of the re- 
cord.” | 

(2) In Section 15 of the principal Act.— 

(a) the second proviso to sub-sec. (1) siall 
be substituted by the following, namely :— 

Provided further that no notice: referre! to 
in foregoing proviso shall be issued after the 
expiry of five years from the date of the final 
order sought to be re-opened or after the ex- 
piry of the 30th day of June, 1979, whichever 
is later; : 

(b) the second proviso to sub-sec. (2) saal 

be substituted by the following, namely— 


Provided further that no notice referrec to 
in the foregoing proviso shall be issued after 
the expiry of seven years from the date of 
the final order sought to be re-opened or 
after the expiry of 30th day of June, 1979, 
whichever is later. 


- 3. Validation—- Notwithstanding any order, 


judgment or decree of any Court, tribunal or. 


authority, all things done, actions taken, 
directions issued and orders passed in con- 
sonance with the provisions of Cls. (a) anc (b) 
ef sub-sec. (1) of S, 2 of this Act shall be 
deemed to have validly done, taken, issied 
er passed under the provisions of the said 
clauses.” 

' 10. -It may be stated here that the Raja- 
sthan Tenancy Act, 1955 was placed in the 
‘Ninth Schedule of the Constitution at: serial 


No. ‘35, by the Constitution (Seventeenth am- 
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endment) Act, 1974. The Rajasthan Impesi- 


tion of Ceiling on Agricultural Holdings Act, — 


1973 (Rajasthan Act No. 11 of 1973) was 
placed in the Ninth Schedule at serial No. 79 
by the Constitution (Thirty-fourth Amend- 
ment) Act, 1974 and the Rajasthan Imposi- 
tion of Ceiling on Agricultural Holdings (Am- 
endment) Act, 1976 (Rajasthan Act No. 8 of 
1976) was placed at serial No. 164 by the 
Constitution (Fortieth Amendment) Act, 1976. 
The Rajasthan Imposition of Ceiling on Agri- 
cultural Holdings (Amendment and Valida- 
tion) Act, 1979 (Rajasthan Act No. 6 of 1979) 
had received the assent of the President on 
the 7th day of Apr., 1979. Act No. 17 of 
1978 had received the assent of the President 
on the ith day of Nov., 1978 but the Act 
No. 6 of 1978 had received only the assent 
of the Governor on 8th of Apr., 1978 and 
not of the President. Section 15 as it ori- 
ginally stood was amended either retrospec- 
tively or prospectively with a view to extend 
the time or with a view to introduce some 


+ 


more grounds for re-opening the concluded - 


cases or for revising the existing grounds. I 
shall be adverting to necessary changes and 
amendments that were made in S. 15 of the 
Act, while dealing with the contentions re- 
lating to those amendments. 


11. Mr. Pareekh, learned counsel for 
Sanwalram, vehemently urged that under 
S. 15 (1) as well as 15 (2) of the Act (what- 
ever provision was in force at the relevant 
time), the State Government has been con- 
ferred with a power to re-open the decided 
cases. Section 15 (1) confers such a power 
to re-open cases decided under the Act and 
S. 15 (2) confers such a power to re-open 
cases decided under the old Ceiling Law. The 
State Government on being satisfied as to the 
existence of the conditions, circumstances or 
grounds mentioned in sub-ss. (1) and (2) of 
S. 15 of the Act is empowered to direct any 
officer subordinate to it to re-open decided 
matters and to decide afresh in accordance 
with the provisions of the Act or in accord- 
ance with the repealed provisions as the case 
may be. Such a power or function under Sec- 
tion 15 of the Act is a judicial power and a 
judicial function inasmuch as the finality of 
the orders would come to an end and pro- 
ceedings would be taken afresh. The orders. 
already passed and which have become final 
would necessarily stand set aside, if a direc- 
tion is given as contemplated in sub-ss. (1) 
or (2) of S. 15 of the Act. He submitted that 
the power of issuance of direction under sub- 
sections (1) and (2) of S. 15 of the Act can 


only be exercised by. the State Government. 
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from the 8th day of April, 1978 only after 
service of the notice to show cause against 
the proposed action and before’ the 8th day 
of April, 1978 there was no such provision 
in Section 15 of the Act. The introduction 
of such a provision in sub-ss. (1) and (2) of 
S. 15 of the Act with effect from the 8th day 
„of Apr., 1978 will not make any difference 
for the simple reason that no such direction 
even prior to the 8th day of Apr., 1978 could 
be issued without giving reasonable opportu- 
nity of hearing in the matter, which is essen- 
tially judicial in character. Mr. Pareekh 
maintained that the authorities empowered to 
decide the ceiling matters under the old Ceil- 
ing Law are the Revenue Courts and the 
ceiling matter is a judicial matter. So ‘the 
entire ceiling proceedings are judicial proceed- 
ings. 
lating to ceiling matters arises between the 
Government on the one hand and the land- 
holder on the other and such a lis is deter- 
mined by the authorities on whom power has 
been conferred. Both the parties are duly` re- 
presented before the authorities and a right of 
appeal is given even to the State Government. 
The authorities are required to determine the 
questions of fact and questions of law that 
may arise before them while determining the 
ceiling matters and they are required to cone 
strue and interpret the provisions of law and 
apply the same to the given facts. So such 
_ proceedings are nothing short of judicial pro- 
ceedings. He referred to the relevant provi- 
sions of the Rajasthan Tenancy Act, 
and the Rajasthan Land Revenue Act, 1956. 
On the above premises, Shri Pareekh contend- 
ed that sub-sections (1} and (2) of-S. 15 are 
bad for the reason that the State Govern- 
ment has been conferred with judicial powers 
and conferment of such power on the State 
Government is violative of the principle. of 
separation of powers, which according , to 
Mr. Pareekh is an essential feature of the 
Constitution. He further submitted that by 
enacting S. 15 of the Act, the legislature has 
in effect nullified the final and binding orders 
concluding and decided the matters. 


12. Mr. Shishodia, the learned Govern- 
ment Advocate assisted by Mr. Rajesh Balia, 
Deputy Government Advocate refuted the 
above submissions of Mr, Pareekh and em- 
” phatically and boldly asserted that the power 
or function of the State Government under 
S. 15 of the Act is purely administrative. It 
has to satisfy itself as to the existence of 
given conditions and then issue direction to 
the subordinate officer to re-open the case 
and decide it afresh. Prior to the Act No. 6 
of 1978, there was no provision for giving 
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any notice to show cause for the proposed 
action. The introduction of such a provision 
will not make any difference as the satisfac~ 
tion can be reached after giving opportunity 
to the person concerned against the proposed 
action. He emphasised that no substantive 
tights and obligations are required to be de- 
termined by the competent authorities in the 
ceiling matters. As the rights have already 
been created under the statute in favour of 
the State Government that surplus land shall. 
vest in the State Government and that obliga- 
tions of the land-holders arise under the sta- 
tute to surrender their surplus land. Thus, 
the ceiling proceedings are simply quantifica- 
tion proceedings and competent authorities 
are only required to determine surplus land 
of the land-holders, which stood vested in 
the State Government. Mr. Shishodia sub- 
mitted that when such is the nature of ceil- 
ing proceedings in which no adjudication of 
any right and liability is involved, though 
the forum may have trappings of a Court, 
they cannot be designated or termed as judi- 
cial proceedings. Alternatively, it was urged 
by him that the actual ceiling proceedings 
in which quantification of surplus land isre- 
quired to be made may be a quasi-judicial 
proceedings but any action up to the stage 
of issuance of direction under S..15 (1) and 
(2) is only administrative in nature. Accord- 
ing to him, the power conferred or function 
assigned to the State Government under Sec- 
tion 15 of the Act is neither judicial nor 
quasi-judicial in nature, but purely admin- 
istrative in character, He submitted that 
even if itis found thatthe power or function 
of the State Government is essentially judi- 
cial or quasi-judicial still the Legislature is 
competent to confer such a power on the 
State Government and the doctrine of sepa- 
ration of powers cannot be invoked fop 
such a doctrine is not embodied in the Con- 
stitution. Besides that, the State Govern- 
ment is conferred with a power to re-open 
the cases in certain circumstances, confer- 
ment of such a power does not mean nulli- 
fication of the final orders passed in the ceil- 
ing cases. Such a provision of reopening 
has been introduced with a view to achieve 
the object, which the ceiling law aimed at, 
to give effect to the legislative policy to se- 
cure possession of as much surplus land as 
possible and distribute the same to the land- 
less. The Legislature being conscious of the 
fact that the land-holders may defeat the 
provision of law and get an order in contra- 
vention of the provision of law by collusion, 
misrepresentation, concealment, fraud or by 
other impermissible means or there may be 
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legal or factual mistakes committed by the 
authorities or relevant ` evidence: may be 
ignored by them or may not be brought ta 
their notice, has enacted provision for reopen- 
ing and conferred that power on the State 
Government. Both the sides referred to some 
case law and treatises in support of their re- 
spective contentions to which, I shall pre- 
sently advert at the appropriate place. 


13. In view of the above submissions o2 
the learned counsel for the parties, the firs 
question that emerges for corsideration is a3 
to what is the nature of the power or func- 
tion of the State Governmert under S. 15 
of the Act ie. whether it is judicial, admin- 
istrative or quasi-judicial, Fər determining 
this question, it will also be essential to ex- 
amine and consider the nature of the ceiling 
proceedings but before adverting to that, I 


. may refer here to the meanings of some 
the. 


connotations and expressions from 
Black’s Law Dictionary (Fifth Edition) and 
to the views and thoughts of the celebrated 
Authors on Administrative Law. The feod- 
lowing expressions connote as under (Per 
_ Black’s Law Dictionary, 5th Edition}— 

“Administrative: Connotes of or pertains 
to administration, especially management, as 
by managing or conducting, directing, 24 
superintending, the execution, application oF 
conduct of persons or things. 

Particularly, having the character of exe- 
cutive or ministerial action. In this sente, 
administrative functions or acts -are ds- 
tinguished from such as are judicial.” 


“Administrative Acts: Those acts which 
are necessary to be done to carry out legis- 
lative policies and purposes already declared 


+ by the legislative body or such as are ce- 


- 


4 


volved upon it by the organic law of its 
existence — Ex parte McDcnough, 27. Cal. 
App 2d 155 : 80 P 2d 485, 487.” 


“Administrative agency: A governmental 
body charged with administering and impie- 
menting particular legislation.” 


“Judicial, belonging to the office of a 
judge, as judicial authority. Relating to or 
connected with the administration of justize; 
as a judicial officer. Having the character of 
judgment or proceeding from.a Court of jus- 
tice; as a judicial writ, a judicial determina- 
tion. Involving the exercise of judgment of 
discretion; as distinguished from ministerial. 


Of or pertaining or appropriate fo the ad- 
ministration of justice, or Courts of justice. or 
a judge thereof, or the proceedings therein; 
as judicial power, judicial proceedings. State 
v. Freitag, 53 Idaho 726: 27 P 2d 68.” 
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“Judicial act. An act which involves exer- 
cise of discretion or judgment. It is also de- 
fined as an act by Court or magistrate touch- 
ing tights of parties or property brought be- 
fore itor him by voluntary appearance, or by 
prior action of ministerial officers. An act 
by member of judicial department in constru- 


. ing law or applying it to a particular state of 


facts. 

An act of administrative board if it goes 
to determine some right, protection of which 
is peculiar office of Courts. 

An act which imposes burdens or confers 
privileges according to finding of some per- 
son or body whether a general rule is ap- 
plicable or according to discretionary judg- 
ment as to propriety— An act which under- 
takes to determine a question of right or ob- 
ligation or of property as foundation on 
which it proceeds. The action of judge in 
trying a cause and rendering a decision. 

“Judicial action, An adjudication upon 
rights of parties who in general appear of 
are brought before tribunal by notice or pro- 
cess, and upon whose claims some decision 
or judgment is rendered. Action of a Court 
upon a cause by hearing it, and determining 
what shall be adjudged or decreed between 
the parties, and with which is the right of the 
case.” 

“Judicial function. The exercise of the judi- 
cial faculty or office. The capacity to act in 
the specific way which appertains to the judi- 
cial power, zs one of the powers of Govern- 
ment. The term is used to describe gene- 
rally those modes of action which appertain 
to the judiciary as a department of organized 
government, and through and by means of 
which it accomplishes its purposes and exer- 
cises its peculiar powers.” 

“Judicial power. The authority exercised 
by that department of government which is 
charged with declaration of what law is and 
its construction. The authority vested in 
Courts and judges, as distinguished from the 
executive and legislative power. Courts have 
general powers to decide and pronounce 2 
judgment and carry it into effect between 
two persons and parties who bring a case 
before it for decision; and also such specific 
powers as contempt powers, power to control 
admission and disbarment of attorneys, power 
to adopt rules of Courts, etc. 

A power involving exercise of judgment 
and discretion in determination of questions 
ofright in specific cases affecting interests of 
person or property, as distinguished from 
ministerial power involving no discretion. 
Inherent authority not only to decide, but to 
make binding orders or judgments—- Fewel 


~~ 
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v. Fewal, 23 Cal 2d 431 : 144 P 2d 592, 594. 
Power to decide and pronounce a judgment 
and carry it into effect between persons and 
parties who bring a case before Court for 
decision, Power that adjudicates upon and 
protecis the rights and interests of persons 
or property, and to that end declares, con- 
strues and applies the law.” 


"Judicial Proceedings. Any proceeding 

_ wherein judicial action is invoked and taken. 
` Mannix v. Portland Telegram, 144 Or 172: 
23 F 4d 138. And proceeding to obtain such 
semedy as the law allows. Any step taken in 
a Court of justice in the prosecution or de- 
fence of an action. A general term for pro- 
ceedings relating to, practiced in, or proceed- 
ing from, a Court of justice, or the course 
prescribed to be taken in various cases for 
the determination of a controversy or fop 
legal redress or relief. A proceeding in a 
legally constituted Court. A proceeding 
wherein there are parties, who have opportu- 
nity to be heard, and wherein the tribunal 
proceeds either to a determination of facts 
upon evidence or of law upon proved or con- 
-eeded facts,” 

14. De Smith in his book “Judicial Re- 
view of Administrative Action (Fourth Edi< 
tion)” has given certain tests for identifying 
the judicial functions. . The tests considered 
by him are :-— 

(1) Conclusiveness. 

(2) Trappings and procedure. 

(3) Interpretation and declaration, 

He has also considered the question as to 
whether proceedings are judicial or not with 
reference to absolute privilege. At p. 80, he 
stated that “the closely a statutory body re- 
sembles a Court stricto sensu, the more likely 
is it that that body will be held to act in a 
judicial capacity. But it must not be assum- 
ed that because a body closely resembles a 
Court, each and every one of its functions 
will be characterised as judicial. In short, the 
answer to the question whether a body is act- 
Ing in a judicial capacity when performing a 
particular function does not necessarily de- 
pend upon the degree in which the body’s 
general characteristics resemble those of an 
ordinary Court, although the degree of re- 
semblance may be a major factor influencing 
a decision that the function in question is 
judicial.” At p. 84, he states :— 


“Nevertheless, functions may become re- 
viewable as “judicial” because of statutory 
interpretation of a procedure bearing a super- 
ficial resemblance to a lis inter partes. 


A Minister acting as confirming authority 
must act judicially in accordance with the 
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rules of natural justice from the moment 
when objections are lodged against the local 
authority’s order, although his functions have 
been characterised as “purely administrative” 
before objections have been lodged or if he 
himself is the initiating authority.” 


At p. 85, he further states as under :— 


“(3) Interpretation and declaration— A 
typical lis inter partes culminates in a deci- 
sion by a tribunal resolving any disputed 
questions of law or fact; the legal issues are 
determined by reference to principles and 
rules already in being. A tribunal or other 
deciding body is therefore likely to be held 
to be acting in a judicial capacity when, after 
investigation and deliberation, it determines 
an issue conclusively by the application of a 
pre-existing legal rule or another objective 
legal standard to the facts found by it. That 
interpreting, declaring and applying the law 


.are characteristic hallmarks of the judicial 


function is too elementary a proposition to 


-eall for authoritative support.” 


At p., 89, he has given his conclusions and 
has stated that judicial acts may be identified 


by reference to their formal, procedural or 
substantive characteristics, or by a combina- 
tion of any of them. An act may be judi- 
cial because it declares and interprets pre- 
existing rights or because it changes those 
rights provided that the power to change them 
is not unfettered. He concluded by stating 


that terminological and conceptual problems 
may appear to be overwhelming. However, 
to an increasing extent Courts exercising 
powers of judicial review in administrative 
law are abandoning servitude to their own 
concepts and asserting mastery over them. 


15. In B. Hood Phillips’ Constitutional 
and Administrative Law (Sixth Edition), 
Chap. 30 deals with Administrative Jurisdic- 
tion. It is stated that “Administrative juris- 
diction” or “Administrative justice” isa name 
given to various ways of deciding disputes 
outside the ordinary Courts. He expressed 
that the ordinary Courts are appropriate for 
the decision of purely legal rights; but in 
many of the kinds of cases of which we are 
speaking, the question of issue is not one of 
purely legal rights but a conflict between pri- 
vate and public interests, bound up in a grea- 
ter or lesser degree with ministerial policy as 
outlined by Statute. Where Parliament does 
rot consider the ordinary Courts suitable for 
the decision of such dispute, especially at first 
instance, it prescribes one of three other 
methods of deciding them: (i) special (or ad- 
ministrative} tribunal, (ii) ministerial decision 
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after statutory inquiry, (iii) ministerial deci- 
sion, in which the Minister uses his discreticn 
without any prescribed procedure. With r> 
spect to second method, itis stated that before 
a decision is made bya Minis-er or by a pu>- 
lic authority, which affects the rights of cii- 
zen, an inquiry must be held at which those 
whose interests are concerned may stete 
their objections to the action proposed te- 
fore a final decision is made. 


16. W. A, Wynes in his Legislative, Ex- 
ecutive and Judicial Powers in Austraia 
(Third Edition) in Chapter 19 deals with the 
Judicial Power of Commonwealth and fas 
stated at p. 556 as under :— 


“ “Judicial Power”? may be broadly ‘defined 
as the power to examine questions submitted 
for determination with a view to the pro- 
nouncement of an authoritative decision as 
to rights and liabilities of one or more par- 
ties. No inclusive and exclusive definition of 
the concept has been formulated and under 
the changing conditions of modern gove-n- 
ment it is doubtful whether a complete defini- 
tion is possible.” 
and at p. 565 as under ;— 


“The truth is that no inciusive and exdu- 
sive definition of “judicial power” can be 
formulated. Each case mus: be determined 
upon its own facts and circamstances, bu- it 
is here submitted that a difference between 
judicial power and other powers and fune- 
tions of government is that the former does 
generally involve the application of pre-exist- 
ing rule, some ascertainment of rights or 
liabilities according to some standard, whe- 
ther that standard be a principle of law, an 
absolute standard, or only a standard ccm- 
monly applied by Courts of law in the per- 
formance of their ordinary functions — in 
other words, judicial power is exercised 
whenever the tribunal concerned is not en- 
titled fo exercise an absolute discretion or 
apply an absolutely subjective standard ia its 
determination.” 


17. M. P. Jain and S. N. Jain, in their 
book “Principles of Administrative Law” 
(Third Edition) at p. 135 have considered the 
nature of the function when the matter anises 
between Administrative Authority and an in- 
dividual, They stated that much depends 
upon the nature of the function and its im- 
pact on the individual concerned. If the 
authority has to base its decision on facts de- 
termined by it, and the decision of the aath- 
ority is going to affect the individual ad- 
versely, the trend of the Courts generally is 
to hold it a quasi-judicial decision. At p.149 

they state that if the authority is exercbing 
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review power, this may be an important fac- 
tor.in characterising its function as quasi-judi- 
cial by the Courts. It is further stated that 
where there are only two parties i.e. a dis- 
pute between the administration and the in- 
dividual, the power of review is likely to be 
held quasi-judicial. ` 


18. In Gullapalli Nageshwara Rao v. 
Andhra Pradesh State Road Transport Cor- 
poration, AIR 1959 SC 308 the question 
arose as to what is the nature of the act per- 
formed by the State Government under Sec- 
tion 68-D (2) of the Motor Vehicles Act. 
Under S. 68-C, the scheme to run Road 
Transport Service to the exclusion of the pri- 
vate operators is required to be proposed by 
the Transport Undertaking and any person 
affected by the scheme published under Sec- 
tion 68-C was given a right to file objections 
within 30 days from the date of publication, 
before the State Government under sub-sec- 
tion (1) of S. 68-D. In sub-sec. (2) of Sec- 
tion 68-D, the State Government was given 
the power to approve or modify the scheme 
after considering the objections and after 
giving an opportunity to the objector or his 
representative or repesentative of Transport 
Undertaking to be heard in the matter. Their 
Lordships of the Supreme Court considered 
the observations in Province of Bombay v. 
Khushaldas, AIR 1950 SC 222, Inre, Banwari- 
Jal Roy, (1944) 48 Cal WN 766; Nagendra- 
nath Bora v. Commr. of Hills Division and 
Appeals, Assam, AIR 1958 SC 398 and Ex- 
press Newspapers Ltd. v. Union of India, 
AIR 1958 SC 578 and stated that whether an 
administrative tribunal has a duty to act judi- 
cially should be gathered from the provisions 
of the particular statute and the rules made 
thereunder and they clearly expressed the 
view that if an authority is called upon to de- 


. cide respective rights of contesting parties or 


to put it in other words, if there is a lis, 
ordinarily there will be a duty on the part of 
the said authority to act judicially. Their 
Lordships of the Supreme Court considered 
S. 68-C and S. 68-D and observed that there 
is a proposal and an opposition and the third 
party, the State Government is to decide that 
lis and prima facie it must do so judicially 
and the Court held that this is an obvious 
case where the Act imposes a duty on the 
State Government to decide the act judicially 
in approving or modifying the scheme propos- 
ed by the Transport Undertaking: When an 
argument was advanced that the Government 
discharge an administrative duty in approving 
the scheme in the public interest and no 
rights of parties are involved in the process, 
their Lordships stated that there is some 
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plausibility and attraction in the argument 
but they cannot accept either the premises or 
the conclusions, In para 24 of the report, 
it was held that the order of the State Gov- 
ernment under $. 68-D is a judicial act and 
in the end of para 32. the inquiry conducted 
by the State Government was designated as 
a quasi-judicial inquiry. When the argument 
was hinted that the rules of business will not 
govern the quasi-judicial function entrusted 
to the State Government, it was observed that 
there is a fallacy in the argument. The con- 
cept of a quasi-judicial act implies that the 
Act is not wholly judicial; it describes only 
a duty cast on the executive body or auth- 
ority to conform to norms of judicial proce- 
dure in performing some acts in exercise of 
its executive power. 

19. In MHarinagar Sugar Mills Ltd. v. 
Shyam Sunder Jhunjhunwala, AIR 1961 SC 
1669, their Lordships considered the nature 
of the proceedings by way of appeal before 
the Central Government under S. 111 (3) of 
the Companies Act. Their Lordships ob- 
served as under (at p. 1676) :— 

“But the proceedings before the Central 
Government have all the trappings of a judi- 
cial tribunal. Pleadings have to be filed, evis 
dence in support of the case of each party 
- has to be furnished and the disputes have to 
be decided according -to law after consider- 
ing the representations made by the parties, 
If it be granted that the Central Government 
exercises judicial power of the State to ad- 
judicate upon rights of the parties in civil 
matiers when there is a lis between the con- 
testing parties, the conclusion is inevitable 
that it acts as a tribunal and not as an ex- 
ecutive body.” 


20. Another case, which has been relied 
by Mr. Pareekh is Parduman Singh v. State 
of Punjab, AIR 1958 Punj 63. In this case, 
the question was as to what is the nature of 
the act to be performed by the custodian, 
evacuee property in cancellation of an allot- 
ment. The learned Judges considered the re- 
quisites or essential characteristics of a judi- 
cial decision or act and what the judicial ap- 
proach postulates. I¢ was observed that sub- 
sections (1) and (2) of S. 26 provide for hear- 
ing of- the parties, concerned. The propriety 
of cancellation of an allotment has to be con- 
sidered by the Custodian under S. 26 (1) not 
according to expediency, policy, executive in- 
structions or dictates of a Minister but ac- 
cording to sub-rule (6) of R. 14. That sub- 
rule provides the circumstances under which 
an allotment may be cancelled. As regards 
the power of review under sub-sec. (2) of 
S, 26, it was observed that the term “review” 
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means a judicial re-examination of the case 
in certain specified and prescribed circum- 
stances and judicial opinion tends to the view 


_that the power of review under S. 26 (2) is 


in the nature -of judicial power. This only 
supports the view that the power of review 
under that provision must necessarily be of 
the same nature and character as the pro- 
ceeding or decision sought to be reviewed. 
The Custodian exercising the power of review 
under S, 26 (2) is a judicial or quasi-judicial 
authority. 

21. I may refer here to the case of Gur- 
charan Singh v. Prithi Singh, AIR 1974 SC 
223: In that case the question arose with 
regard to the determination of permissible and 
surplus areas of the land-owner, who failed 
to reserve or select his permissible area with- 
in time under the Punjab Security of Land 
Tenures Act, the transferee-appellants had 
notice of the proceedings and participated in 
the same, but at the stage of exercise of the 
powers by the Collector under S. 5-B, while | 
determining as to which surplus land is to 
be taken possession of, their Lordships ob- 
served thatthe Collector hasto act judicially. 


He is bound to give notice to the land-owner, 
and the transferees from him, if known. 
Thereafter, he has to hear the parties who 
appear and to take into consideration theiy 
representations and then pass such order as 
may be just. In so exercising his discretion, 
the. Collector may, subject to the adjustment 
of equities on both sides, include the trans- 
ferred area in the permissible area or the 
surplus area of the land-owner. He may con- 
sider the wishes of the Jand-owner to the 
extent they are consistent with the equities of 
the case. 


22. The learned Government Advocate 
referred to the observations made in para 5, 
in Province of Bombay’s case (AIR 1950 SC 
222) {supra} in which Kania, C. J. refrained 
from entering into discussion about the dis- 
tinction between judicial and quasi-judicial 
functions as that discussion was not useful 
in that case. However, it was observed in 
that case that the true position is that when 


the law under which the authority is making 
a decision, itself requires a judicial ap- 
ee a TR Sr er eee toot eee ea ae emer 
proach, the decision will be quasi-judicial. In 


para 47 of the report of Mahajan, J., as he 
then was in his dissenting judgment con- 
cluded that the position and the duties of the 
Government under the Bombay Land Ac- 
quisition Ordinance are such that it satisfies 
both the tests. It is a body of persons having 
lezal authority to determine questions affect- 
ing the rights of subjects and its duty is to 


1982 


act judicially. It cannot arrive at its dete=- 
mination on a mental process of its own. 


23. Das, J., in his concurring judgment 
concluded the matter as under (para 173) :— 


“What ate the principles to be deduced 
from the two lines of cases I have referred 
to? The principles, as I apprehend then, 
are: (i) that if a statute empowers an auti- 
ority, not being a Court in the ordina-y 
sense, to decide disputes arising out of a 
claim made by one party under the statute 
which claim is opposed by another party aad 
to determine the respective rights of the con- 
testing parties who are opposed to each otken 
there is a lis and prima facie, and in the ab- 
sence of anything in the statute to the country 
it is the duty of the authority to act judicialy 
and the decision of the authority is a quasi- 
judicial act; and (ii) that ifa statutory awh- 
ority has power to do any ac: which will pre- 


` judicially affect the subject, then, although 


there are not two parties apart from the awh- 
ority and the contest is beiween the auh- 
ority proposing to do the act and the subjzct 
opposing it, the final determination of «he 
authority will yet be a quasi-judicial act p-o- 
vided the authority is required by the stataie 
to act judicially.” 


24. Mr. Shishodia drew the analogy 
from the provisions of re-assessment under 
the Income-tax Act and reliance was placed 
by him, in support of his ccntention that the 
power under S. 15 of the Actis purely admin- 


istrative, on S. Narayanappsa v. Commr. of- 


Income-tax, AIR 1967 SC 523 and Snia 
Bhatia v. State of U. P., AIR 1981 SC 1274. 
In S. Narayanappa’s case (supra) it was 3b- 
served that the proceedings for assessment or 
re-assessment under S, 34 (1)'(a) of the In- 
come-tax Act start with the issue ofa notice 
and it is only after the service of the nctice 
that the assessee becomes a party to these 
proceedings. The earlier stage of the pro- 
ceeding for recording the reasons by the In- 
come-tax Officer and for obtaining the sanc- 
tion of the Commissioner sre administradive 
in character and are not quasi-judicial. In 
Sonia Bhatia’s case (AIR 1981 SC 1274) 
(supra), their Lordships of the Supreme Ceurt 
observed that moreover, the object of the In- 
come-tax Act as also the present Act (U P. 
Imposition of Ceiling on Land Holdings Act, 
1967) seems to be more or less identical, 
Whereas the object of the Income-tax Ac: in 
enacting S. 16 (3) (b) is to circumvent and 
prevent a growing tendency on the parf of 
assessees to avoid or reduce tax liability by 
means of settlements. In the instant case 
also, the avowed object of sub-sec. (6) of 
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S. 5 of the Act is to prevent the large land- 
holders from evading the ceiling law by ex- 
ecuting transfers, instrumenis or gift so as to 
reduce their surplus area. 


25, It is submitted by the learned Govern- 
ment Advocate that the provisions of S. 15 
of the Act are akin to re-assessment provi- 
sions under the Income-tax Act inasmuch as 
the ceiling limit is fixed under the Ceiling Act 
and similarly tax liability is fixed under the In-- 
come-tax Act. There is a duty cast under both 
the laws to file returns voluntarily and in cas? 
returns are not voluntarily filed, the auth- — 
orities can call for the returns under both 
the laws. When the returns are filed, the as- 
sessment of tax liability or quantification of 
surplus land is made under the respective 
laws and if the returns are not filed, best 
judgment assessment is made under the In- 
come-tax Law and after collecting necessary 
information, surplus land can be determined 
by the authorised officer, under the ceiling 
law. Under the Income-tax Law, if the In- 
come-tax Officer has reason to believe that 
income has escaped assessment, he has power 
to re-assess, if the conditions of relevant pro- 
visions -are satisfied. Similarly, if the condi- 
tions of sub-ss, (1) and (2) of S. 15 of the 
Act are satisfied, the State Government is 
conferred with the power to direct the re- 
opening of the case, so by analogy, the 
action of the State Government is administra- 
tive in nature. It may be that after opening 
of the case, the function of the authority to 
whom the direction has been given to re-open 
the case, may be a judicial or quasi-judicial 
function, till then, the power of the State 
Government is administrative as it has simply 
to satisfy as to the existence of the condi- 
tions mentioned in the provisions of S. 15 of 
the Act. 


26. At first sight, the argument appears to 
be plausible and the analogy appears to be 
appealing but in the very nature of things, 
on a little deeper probe or study, the argu- 
ment will not stand scrutiny: In the re-assess- 
ment proceedings the matter rests in the 
domain of one’s reasonable belief. The in- 
come-tax Officer before commencement of 
the re-assessment proceedings has to form a 
belief himself though rationally that the in- 
come has escaped assessment but the State 
Government while acting under S. 15, either 
sub-s, (1) or sub-s. (2) before giving direction 
has to satisfy as to the existence of the given 
conditions and this satisfaction has to be 
reached after giving show cause notice against 
the proposed action to the concerned person 
and concerned person has to be heard in the 
matter after enforcement of the Act No. 6 of 


~» 
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1978. Prior to the Act No. 6 of 1978, though 
there was no provision for issuing such a 
notice, still having regard to the principle of 


` natural justice; audi alteram partem, no such 
' direction could be given without giving an 


opportunity of hearing to the person con- 
cerned. Besides giving an opportunity of 
hearing to the person concerned, satisfaction 
has to be reached by the State Government 
objectively as to the existence of the condi- 
tions necessitating the re-opening of the case. 
To my mind, this is the basic distinction be- 
tween the nature of the two provisions 
namely: (1) re-opening provisions under the 
Ceiling Law, and (2) re-assessment provisions 
under the Income-tax Law. ‘The argument 
-has been advanced on the basis of the ob- 
servations made by Hon’ble the Supreme 
Court in Sonia Bhatia’s case (AIR 1981 SC 
1274) (supra). Their Lordships in that case 
were considering the meaning and connota- 
tion of the expression “adequate considera- 
tion” occurring under the Ceiling Law and in 
‘that connection considered the matter in the 
light of Income-tax Law wherein the mean- 
ing of this expression has been considered. 
‘In that connection, their Lordships drew 
analogy between S. 16 (3) of the Income-tax 
Act and sub-s. (6) of S. 5 of the Ceiling Act. 
In my opinion, that analogy is not of any 
heip in the present case. I shall be presently 
considering the nature of the power conferred 
er function assigned to the State Govern- 
ment under S. 15. But here, I have only 


. pointed out that no analogy can be drawn 


.come-tax Act. 
. pear to be similar and identical and the 
-object may also appear to be identical but 


from the re-assessment provisions of the In- 
Although, ex facie they ap- 


still their nature is different. 


27. Learned Government Advocate drew 
my attention to the observations made in 
peras 17, 27, 28 and 29 of the Full Bench 
decision in Banshidhar v. State, AIR 1977 
Raj 46 and submitted that under the provi- 
sions of Ceiling Law, the land-holders are 
tnder a duty to surrender their surplus land 
and the- State has acquired a corresponding 
tight to enforce that liability and the rights 
Gf the State are perfected and cannot be 
called inchoate right. Without the investiga- 
tion and_ adjudication, there could be no 
quantification. of the .ceiling area. So the 
proceedings are in the ‘nature of investiga- 
tion for the purposes of computation of the 
excess land or. surplus land of the land-hold- 
tts. Jt has been so considered on the basis 
of ‘the above F. B. decision (in para 21) in 
Sajjan. Singh v State of Rajasthan, -1979 


_-: WEN (UC):32. The argument has. been: ad- 
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vanced to show that the power or function 
is not judicial inasmuch as, there is no ad- 
judication of rights and the liabilities as the 
same has already been laid down under the- 
law and simply investigation is- made for 
quantification. | 

28. It has to be seen in the light of the 
views expressed by the Authors on Admin- 
istrative Law and in the light of the princi- 
ples enunciated in the case law dealt with 
above as to what is the nature of power con- 
ferred or function assigned to the State Gov- 
ernment under S. 15 of the Act. For deter- 
mination of the above question, it would be 
essential to scan the relevant provisions of 
the old Ceiling Law and the new Ceiling 
Law. The substantive provisions under the 
old Ceiling Law are contained in Chap. III-B 
of the Tenancy Act and the State Govern- 
ment framed the Rajasthan Tenancy (Fixa- 
tion of Land) Government Rules, 1963. The 
tules laid down the procedure for giving 
effect to the provisions under Chap. III-B. 
The Sub-Divisional Officer has been empower- 
ed to decide the ceiling matters. Declara- 
tions are required to be given by the land. 
holders and tenants under R, 9 and even 
otherwise, the Sub-Divisional Officer has the 
power to issue notice requiring the land- 
holders and tenants to furnish.a declaration. 
The declarations are required to be checked 
by the Tehsildar and the Tehsildar is requir- 
ed to make summary inquiry regarding the 
number of the members of the declarant’s 


family and regarding the accuracy in the 


entries of declarations and he is required to 
submit his report. In case of those land- 
holders and tenants from whom declaration 
have not been received, the Tehsildar is re 
quired to prepare the statement of their hold- 
ing. Under R. 14 the Sub-Divisional Off- 
cer, after receipt of the report of the Tehsil- 
dar or the statement prepared by the Tehsil- 
dar in case of those Jand-holders and tenants, 
who have not submitted their declaration, is 
required to issue notice to the land-holders 
and tenants to appear before him if they. 
wish to be heard and after giving them hear- 
ing if they appear and after making such in- 
quiry, if any, as he may deem it fit to make, 
he may proceed to determine the ceiling 
area. The order of Sub-Divisional Officer is 
appealable to the revenue appellate authority, 
thereafter the matter can be agitated before 
the Board of Revenue by way of Revision. 
It is an admitted case of the parties that the 
State Government is represented in the ceil- 

‘29..The Revenue Courts and the Board 


< 


Of Revenue have been created. and established . 
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under the . Rajasthan Land Revenue Act, 
1956. Under the Rajasthan Tenancy Act, 
S. 2 (35) defines the expressions Revenue 
Court to mean a Court or an officer having 
jurisdiction to entertain the suits or other 
proceedings relating to the agricultural 
tenancy, profits and other matters connected 
with the land or any right or any interest in 
the land, wherein, such Court or officer is re- 
quired to act judicially; it shall include the 
Board and every member thereof, a revenue 
appellate authority and a Collector and a 
Sub-Divisional Officer and an Assistant Col- 
lector and a Tehsildar or any other officer 
while so acting. 


- 30. The Raj asthan Land Revenue Act 
makes a provision for controlling powers 
under S. 23, which lays down that the control 
of all non-judicial matters connected with 
the revenue in the State other than matters 
connected with settlement is vested in the 
State Government and the control of all judi- 
cial matters and of all matters connected 
with settlement is vested in the Board. Under 
sub-s. (2) of S. 23, the expression judicial 
matter has been defined to mean a proceed- 
ing in which a revenue Ccurt or officer has 
to determine the rights and liabilities of ‘the 
parties thereto and the proceeding and orders 
as well as appeals, revisions and reference 
in the cases specified in the First Schedule 
shall be deemed to be judicial matters for 
the purposes of this Act. 


' 31. Under the Act, the authority to deter- 
mine the ceiling area has been conferred on 
the Authorised Officer. In the Act, there are 
similar provisions regarding the furnishing of 
returns by persons-holding land in excess of 
the ceiling area and further power has been 
given to the Authorised Officer under S. 1i 
to collect the information in respect of all 
persons who have not furnished the returns 
or when return furnished is incomplete or 
incorrect. Section 12 of the Act empowers 
the Authorised Officer to prepare the draft 
Statement in respect of each person holding 
land in excess of the ceiling area, after making 
such inquiry as he deems fil The draft state- 
ment is required to be served on the person 
concerned and on all interested persons and 
a notice is to be given for calling objections 
to the draft statement. Uader sub-s, (3) of 
S. 12, the Authorised Officer is required to 
consider any objection after giving the objec- 
tor a reasonable opportunity of being heard 
‘and has to decide the objections by an order 
in writing. After disposal of the objections, 
- necessary alterations have to be made ‘in the 
draft statement in the light of the orders 
passed -on ‘the objections „and. then, he, shalt 
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declare the ceiling area applicable to the per- 
son concerned and the surplus land held by 
him. He is required to prepare final state- 
ment and he shall cause a copy of the same 
served on the person concerned and shall 
cause it to be published. From the date of 
service of the final statement, the surplus 
land shall vest absolutely in the State Gov- 
ernment and the surplus land shall be deem- 
ed to have been acquired by the State Gov- 
ernment. The right of appeal is conferred 
to the State Government as well as to any 
person aggrieved by the decision or any 
order of the Authorised Officer. A right of 
second appeal has been conferred under Sec- 
tion 23. Under sub-s, (6) of S. 23, the deci- 
sion or the order of the -Authorised Officer 
has been made final subject to the decision 
in appeal and it is further provided that it 
shall not be called in question by any Civil 
or Revenue Court. Section 36 created a 
bar of jurisdiction of Civil Courts. Sec- 
tion 36 provided that no Civil or Revenue 
Court shall have jurisdiction to decide of 
deal with any question or matter which is 
by or under this Act required to be decided 
or dealt with by the authorised officer or 
any other authority. 


32. The old Ceiling Law as well as the 
Act contained penal provisions. Under sub- 
section (3) of S. 30-E of the Tenancy Act, 
intentional failure to make a report or to 
surrender the land as required by sttb-sec. (2) 
has been made punishable with a fine of 
Rs. 1,000/- and under the Act, Chapter 7 
makes the provisions for punishment, penalty 
and procedure from Ss. 24 to 29. Failure 
to furnish returns or furnishing false returns 
or making false declaration or acquisition of 
land in excess of the ceiling area or contra- 
vention of any lawful order, have been made 
penal and cognizance of the offence can be 
taken on a complaint in writing made by the 
authorised officer or any officer empowered 
by him by any special order. Sections 31 
and 32 empowered the Authorised Officer to 
obtain any information from any Court or 
any authority or from any person. 


' 33. It would appear from the narration 
of the provisions of the old Ceiling Law as 
well as of the Act that the proceedings begin 
either by submission of declaration under 
the old Ceiling Law or furnishing of returns 
under the Act. The declaration and returns 
as the case may be, are checked and verified 
and under the old Ceiling Law a summary 
inquiry can be conducted by. the .Tehsildar 


as to the accuracy or inaccuracy of the ens 


tries and‘ a8 to the number of. members of 
the family. of. the. declarant and “where decla- 
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tation is not submitted, the Tehsildar may 
prepare the statement of holdings of those 
persons, who have not submitted the de- 


claration. The Sub-Divisional Officer is re- 
quired to inform to the Jland-holders and 
tenants that the Tehsildar’s report has been 


received and an opportunity of hearing is 
given to them and if they do not avail of 
this opportunity, then the Sub-Divisional. 
Officer may determine the ceiling area on 
the basis of the Tehsildar’s report and after 
making further inquiry. It may be stated 
that till the receipt of the report of the Teh- 
sildar, the function of the Sub-Divisional 
Officer appears to be administrative and 
executive in nature. Even when the land- 
holders and the tenants do not wish to be 
heard, the Sub-Divisional Officer is free to 
determine the ceiling area on the basis of 
the Tehsildar’s report. This action too can 
be termed as administrative but when the 
notices are issued to the land-holders and 
tenants and opportunity of hearing is given 
to them and they are heard and under R. 14 
the Sub-Divisional Officer is bound to give 
them hearing, then these proceedings, in my 


Opinion, cannot be designated simply as 
administrative in character. The function is 


quasi-judicial and not strictly judicial The 
function prior to the giving of an opportu- 
nity of hearing can hardly be said to be 
judicial. Even viewed in the light of the 
definition of the expression “Revenue Court” 
under the Tenancy Act and the definition of 
expression “Judicial matter” under S. 23 of 
the Rajasthan Land Revenue Act, up to the 
receipt of the Tehsildar’s report, the matter 
cannot be said to be judicial. It is true that 
the Sub-Divisional Officer may be a Revenue 
Court but in the definition of the expression 
‘Revenue Court’, it is an essential element 
that the Court or Officer should have juris- 
diction to entertain any proceedings connect- 
ed with any right or any interest in the land 
wherein such Court or officer is required to 
act judicially. In a simple case of quantifi- 
cation in which no objections are filed and 
no questions are to be determined, the offi- 
cer is not required to act judicially. In such 
a case, he is only an administrative officer. 
It is true that under S. 23 of the Rajasthan 
Land Revenue Act, a ceiling matter can be 
considered to be a judicial matter as its con- 
trol is vested in the Board but where no 
rights or liabilities are required tot ve deter- 
mined and a case is a case of simple quanti-« 
fication, such a ceiling matter cannot be 


considered to be a judicial matter as the 
essential requirement for a proceeding to be 
a judicial matter is that the Revenue Court 
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er officer has to determine the rights and 
liabilities of the parties thereto. It may be 


stated that the ceiling matters are not speci- 
fied in the First Schedule of the Land 
Revenue Act, which enumerates the judicial 
matters. So by reference to the matters 
stated in the First Schedule, the ceiling mat- 
ter cannot be considered to be a judicial 
matter but when the land-holders and tenants 
are heard and the Sub-Divisional Officer is 
called upon to decide the objections or the 
ciaims of the land-holders and -fhe tenants, 
which may pertain to claim of exemption of 
certain land from ceiling or of recognition 
of certain transfers or of inclusion or exclu- 
Sion of certain persons as members of the 
family or question relating to construction 
and interpretation to be placed on the provi- 
sions of law or the application of law to 
the given facts, then the Sub-Divisional Offi- 
cer is required to act judicially, and the 
matter can be considered as a judicial mat- 
ter, although in the strict sense of the term, 
or in the traditional sense the function can- 
not be considered as judicial. It cannot be 
said having regard to- the nature of the 
power conferred on the Sub-Divisional Offi- 
cer that’ the Sub-Divisional Officer is 
a Court stricto sensu. While deciding 
the claims and objections of the land-holders 
and tenants, it has simply trappings of the 
Court. The rules of evidence and procedure 
as are observed by the Courts, need not be 
observed by the Sub-Divisional Officer, 
though their duty is to act judicially. While 
determining the claims and objections, in my 
opinion, the function is quasi-judicial in 
character. 


34. What is stated in respect of the pro- 
visions of the oid Ceiling Law, is true with 
Tegard to the provisions of the Act as well. 
After furnishing the returns, the returns 
have to be verified and the additional parti- 
culars can be called. The Authorised Officer 
is empowered to make.an inquiry and then 
prepare a draft statement. In case, the 
returns are not filed despite the notice, he 
is empowered to obtain necessary informa- 
tion by himself or through any other agency. 
Objections are invited after serving the draft 
statement and those objections have to be 
heard and decided and thereafter final state. 
ment is to be prepared. The powers and 
function up to the stage of service of the 
draft statement appear to be administrative 
in nature but when the objections are filed, 
for disposal of the objections the function 
ceases to be administrative and partakes the 
character of judicial function. In the wider 
and larger sense of the term, the power or 
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the function can be said to be judicial, but 
in the narrower or stricter and conventional 
sense, the authority empowered to determine 
the ceiling area not being a Court and not 
being required to discharge its function like 
a Court so their function cannot be said to 
be judicial. Considering the position as to 
how the matters originate either before the 
Sub-Divisional Officer or the Authorised 
Officer and considering the position, as to 
how, they proceed after or-gination of the 
proceedings, it cannot be said that they func- 
tion like a Court in the conventional sense 
strictly. Strictly judicial proceedings are 
confined to Courts where there is lis inter 
partes and where the settled rules of proce- 
dure and evidence are followed and where 
the rights and liabilities of 
parties are adjudicated in accordance with 
the pre-existing law, and the application of 
law to the facts found. In Express News- 
papers Ltd.’s case (AIR 1958 SC 578) (supra) 
while considering the function of the Wage 
Board, Bhagwati, J., observed that the func- 
tion performed by the Wage Board would 
be quasi-judicial in character. Under the 
_ old Ceiling Law as well as the new Ceiling 
Law, while hearing the land-holders and 
tenants, the competent authority has to act 
judicially and the function performed by it 
would be quasi-judicial in character. 


35. In G. Nageswara Rao’s case (AIR 
1959 SC 308) (supra) their Lordships of the 
Supreme Court have found the existence of 
three criteria in the function. of the State Govt. 
namely: (i) the body of. persons must 
have legal authority; (ii) the authority should 
be given to determine questions ~ affecting 
the rights of subjects and (iii) they should 
have a duty to act judicially. In that case, 
they found that there is a proposal and an 
~opposition so there is a lis and the third 
party, the Stafe Government is to decide 
that lis and prima facie it must do so judi- 
cially and the enquiry mace by the State 
Government was characterised as quasi-judi- 
cial inquiry. In the ceiling matter as well at 
the stage of hearing, the three criteria 
apply and the enquiry ‘ccnducted by the 
competent authority can be characterised as 
a quasi-judicial inquiry. There is the power 
to call for information from any person 
vested in the competent authority and the 
same can be noted upon but strictly speak- 
ing no such power is vested in the judicial 
authority and the judicial authority is re- 
quired to proceed only on legal evidence. 
Thus, from what I have discussed above the 


function of the competent authority under 
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the old Ceiling Law as’ well as the Act is 
neither administrative in character nor judi- 
cial in character but they are quasi-judicial 
in character though up to a certain stage 
they are administrative in nature. 


36. This is equally true of the provision 
contained in S. 15 of the Act. The State 
Government is clothed with the power or 
authority to reopen the decided cases, which 
had become final. This power implies that 
the final orders shall stand set aside and the 
matter would be reopened. Such an exer- 
cise of power would mean that the rights of 
the parties may be affected. Ultimately, 
after reopening, the result may or may not 
be different but still the finality of the orders 
would come to an end and this by itself 
may affect their rights. So the nature of 
power is such, which may affect the rights 
of the parties. Besides that as already stat- 
ed that power is to be exercised by the State 
Government on being satisfied of the condi- 
tions mentioned in the provision. Such a 
satisfaction has to be reached objectively 
only after hearing the person concerned, 
whose rights may be affected. No power 
can be exercised in one’s own discretion or 
application of subjective standard. € 
only be exercised if the conditions contem- 
plated in the provision are fulfilled. It may 
be pointed out here that in my opinion, the 
power under S. 15 of the Act is akin to the 
power of review with this difference ‘that the 
authority itself, under S. 15 of the Act, does 
not decide the matter but directs the matter 
to be disposed of afresh by any subordinate 
officer. The power of reopening can be 
equated to the power of review as thè 
grounds are similar to review to some extent 
as contained in O. 47, R. 1, C. P. C, There 
is the ground of discovery of new evidence. 
There is also a ground of errer apparent on 
the face of the record in the case of an 
order of the Board of Revenue and some 
times, such an error may amount to an 
action in contravention of law. -Thus, the 
power of reviewing the final and binding 
order is a judicial act, and such a power, aS 
is conferred under sub-sections (1) and (2) 
of S. 15 of the Act that may be, in force 
from time to time, cannot be . considered to 
be an administrative power. It is a quasi- 
judicial function, which is performed by the 
State Government. The power under S. 15 
is of the same nature and character as the 
proceedings before the competent authority 
under the relevant law as stated in Pardu: 
man Singh case (AIR 1958 Punj 63) (supra), 
cited by Shri Parekh, counsel for the peti- 
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tioners. I have already considered that the 
analogy of the provisions of reassessment 
‘contained in the Income-tax Law cannot be 
drawn. When. the whole setting of the pro- 
‘visions of the relevant Ceiling Law is such 
that the proceedings therein strictly speaking 
‘ate not judicial and the functions performed 
can only assume quasi-judicial character. 
In Black’s Law Dictionary, the meaning of 
quasi-judicial act is given as a judicial act 
performed by one, not a Judge. A quasi- 
judicial act may also be one where a duty is 
cast on the executive authority to conform 
to norms of judicial procedure in perform- 
ing some act in exercise of its executive 
power. 


37. The learned Government Advocate 
pressed into service the observations made 
in para 38 of the decision in Sk. Bafatulla 
Mukhtear v. State of West Bengal, AIR 1973 
Cal 148 and submitted that when the quasi- 
judicial function is vested in the executive, 
. it remains and continues to be an executive 
power of the Government. These observa- 
tior.s have been made while / examining the 
powers under the rules of business of the 
Government. As the executive power of 
the Government may spread to quasi-judicial 
functions as well, so these observations have 
been made in that light, but while determin- 
ing the nature of the function, it has to be 
found as to whether it is executive in nature, 
or judicial or quasi-judicial in nature. So, 
for determination of the nature of the func- 
tions under S. 15, the observations made in 


para 38 cannot properly be pressed into ser- 
vice. 


38. I, therefore, hold that the power con- 
ferred or function assigned to the State Gov- 
ernment under S. 15 (1) or 15 (2) of the Act 
is neither administrative as contended by the 
learned Government Advocate nor judicial 
as contended by the learned counsel for the. 
petitioners but it is quasi-judicial in char- 
acter. . 


39. Having found that the power or func- 
tion of tbe State Government under Sec- 
tion 15 (1) or under S. 15 (2) of the Act is 
quasi-judicial in character, the two conten- 
. tions advanced by Mr. Parekh do not arise 
for consideration at all. The two conten- 
tions proceeded on the premises that the 
function of the State Government under 
both the sub-sections of S. 15 is judicial. 
However, the contentions may be considered 
assuming that the function of the State Gov- 
ernment under S. 15 of the Act is judicial. 
It is urged that separation of powers 1s the 
basic feature of the Constitution and con- 
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ferment of judicial power on the State Gov- 
ernment is clear violation of the basic feature. 


According to Mr. Parekh, there are three 
organs of the Indian Republic “the execu- 
tive, the legislature and the judiciary”. Each 


of the three organs is required to function 
in its own sphere and one organ cannot 
encroach upon the other organs. Reliance 
has been placed by Mr. Parekh in support 
ot his contentions on the Division Bench 
decisions of the Patna High Court in Bankey 
Singh v. Jhingan Singh, AIR 1952 Pat 166 
and reference may be made to the decision 
in Basanta Chandra Ghose v. Emperor, AIR 
1944 FC 86 and in Smt. Indira Nehru 
Gandhi v. Raj Narain, AIR 1975 SC 2299 
and Shri Prithvi Cotton Mills Ltd. v. Broach 
Borough Municipality, AIR 1970 SC 192. 
The contention of Mr, Parekh, in my opin- 
ion, does not merit acceptance. By Sec. 15 
of the Act, the power for reopening the 
decided cases has been conferred on the 
State Government, if certain conditions are 
fulfilled. It is not such a provision whereby, 
the legislature can be said to have undone 
the final orders passed in the ceiling cases, 
In Bankeysingh’s case (AIR 1952 Pat 166) | 
(supra), S. 3 of the Barahiya Tal Lands 
(Declaration of Possession) Act, was held to 
be void and ultra vires the State Legislature. 
because by this provision, the decision of- 
the Court was reversed. It was observed in 
that case that the Constitution defines and 
de-limits the power of the Legislature and 
the executive and although the existence of. 
the judiciary is assumed and recognized 
under the Constitution and even ` establish- 
ment of additional Courts provided for, its 
powers have not been defined. But it is wel 
settled that when a department is created 
by the Constitution for the exercise of judi- 
cial authority, the Constitution contemplates 
the whole judicial power to be exercised by 
the judicial department alone with such ex- 
ceptions only as the Constitution itself may 
make. In this very case, it is considered 
that the Legislature has power to reopen 
past controversies and make laws, even re- 
trospectively or repeal a Statute or modify 
it, or even to pass a validating Act. 

49. In Shri Prithvi Cotton Mills Ltd.’s 
case (AIR 1970 SC 192) (supra), it has been 
held that mere declaration is not sufficient 
that the decision of the Court shall not bind 
for that tantamounts to reversing the decision 
in exercise of judicial power which the 
Legislature does not possess or exercise. It 
was observed that a Court’s decision must 
always bind unless the conditions on which 
it is based are so fundamentally altered that 
the decision could not have been given in 
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the altered circumstances, i.e. by law the 
basis of the decision can te changed buł the 
decision cannot be changed. 

41, In Basanta Chandra’s case (AIR 1944 
FC 86) (supra), it was heki that a direction 
under S. 10 (2) is not legislative but a judi- 
cial one and direction to the effect that such 
a proceeding is discharged is clearly a judi- 
cial act and not the enactment of law. It is 
a direct disposal of cases by the Legislature 
itself. 

42. In Smt. Indira Nehru Gandhi's case 
(AIR 1975 SC 2299) (supra), it was observed 
that neither of the three organs can take 
over the function of the other. This 5 the 
basic structure or scheme of the system of 
the Govermnent of the Republic laid Jown 
in the Constitution. Clausa (4) of Art. 329A 
as introduced by the Constitution 39th Am- 
endment Act of 1975 was held to be umcon- 
stitutional. These cases are clearly disting- 
uishable. In enacting S. 15 of the Act, 
object appears to be to reopen the decided 
cases in order to fulfill the object of Cziling 
Law to take possession of the surplus land 
and distribute the same to the landless per- 
sons and for that it may be essential fo re- 
open the cases on account of the fact that 
the computation or quartification of the 
land might not have been properly done and 
the land that should have been available to 
the Government was not made avaiable. 
Section 15 provides a remedy and forum for 
determining the question of reopening and 
there does not appear anything to be un- 
constitutional in conferment of that power 
on the State Government. 

43. In Associated Cement Companies Lid. 
v. P. N. Sharma, AIR 1965 SC 1595, the 
lappellate jurisdiction was conferred on the 
State Government under R. 6 (6) of the 





Punjab Welfare Officers Recruitment and 
Conditions of Service Rules, 1952. For 
exercising this jurisdiction, it was held that 


the State Government is a tribunal ander 
Art. 136 (1) of the Constitution. In that 
case, it was observed that judicial furction 
and judicial powers are one of the esszntial 
attributes of a sovereign State, and on con- 
sideration of policy, the State transfers its 
judicial functions and powers mainly © the 
Courts established by the Constitution; but 
that does not affect the competence cf the 
State by appropriate measures, to transfer 2 
part of its judicial power and functions to 
Tribunals by entrusting to them the task of 
adjudicating upon special matters and dis- 
putes between the parties. It is really not 
possible or even expedient to attemp: to 
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describe exhaustively the features which are 
common to the Tribunals and the Courts 
and features, which are distinct and separate. 
The basic and fundamental feature, which is 
common to both the Courts and the Tribu- 
nals is that they discharge judicial function 
and exercise judicial power, which inherently 


“rests in sovereign State. The main and the 


basic test, however, is whether the adjudicat- 
ing power which a particular authority is 
empowered to exercise, has been conferred 
on it by a Statute and can be described as 
a part of the State’s inherent power exer- 
cised in discharging its judicial function. 
‘Applying this test, there can be no doubt 
that the power which the State Government 
exercises under R. 6 (5) and R. 6 (6) isa 
part of the State’s judicial power, it has to 
be held that it is a Tribunal within the mean- 
ing of Art. 136 (1). 

44. In Harinagar Sugar Mills Ltd.’s case 
(AIR 1961 SC 1669) (supra), the appellate 
power was vested in the Central Govern. 
ment under S. 111 of the Companies Act, 
1956, which was a judicial power of ths 
State to adjudicate upon rights of the parties 
in civil matters when there is a lis between 
the contesting parties. It was observed that 
the conclusion is inevitable that it acts as a 
Tribunal and not as an executive body. 

45. In Chandra Mohan v. State of U. P., 
AIR 1966 SC 1987, it was observed that the 
Indian Constitution does not accept the 
strict doctrine of separation of powers. 


46. The question of strict or rigid separa- 
tion of power has been. examined in Asso- 
ciated Cement Companies Ltd.’s case (AIR 
1965 SC 1595) (supra). It has been observ- 
ed that there is no rigidity involved in the 
Indian Constitution, as under S. 71 as well 
as the other provisions of Chap. HI of 
Australian Constitution. It has been observ- 
ed in para 30 that such authorities or bodies 
are Tribunals because the judicial power of 
State has been statutorily transferred to 
them. In that case more appropriate ex-| - 
Pression to use would be that the powers 


which they exercise are quasi-judicial in 
Character and Tribunals appointed under 
such a scheme of rigid separation of powers 
cannot be held to discharge the same judicial 
function as the Courts. Thus, assuming that 
the power conferred on the State Govern- 
ment is a judicial power, it is within com- 
petence of the State Legislature to confer 


such a power on the State Government and 
there is no violation of any basic feature of 
the Constitution, as the Constitution does not 
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embody the theory of separation of powers 
with rigidity. 


47. The other limb of the argument may 
also be considered here. The argument pro- 
ceeds that by enacting S. 15, the decisions 
rendered in the ceiling cases have been nulli- 
fied and finality has been destroyed. While 
dealing with the earlier contention, I have 
already expressed that by enacting S. 15 of 
the Act, the provision in the nature of re- 
viewing and re-opening has been provided 
for. When the old ceiling law has been re- 
pealed, then even in the matters decided 
under the old ceiling law, a provision could 
be kept in the Act for re-opening the old 
matters decided under the repealed law. It is 
true that so far as the Act is concerned, there 
is a provision contained in Section 23 (6) 
of the Act that the decision or order 
of the authorised officer is final sub- 
ject to appeal and the same shall not be 
called in question by any civil or revenue 
Court. It may be stated that this provision 
will not override S. 15 (1): This section con- 
tained a provision for re-opening. The two 
provisions have to be harmoniously consirued 
so as to operate within their spheres in- 
dependently. The legislature was well aware 
of what is enacted in sub-s. (6} of S. 23, 
while enacting S. 15 (1), which begins with 
non obstante clause, so S. 15 overrides the 
other provisions of the Act including sub- 
sec. (6) of S. 23. So far as sub-sec, (2) of 
S. 15 is concerned, it may be stated that this 
provision is resorted to without, prejudice to 
any other remedy that may be available under 
the Rajasthan Tenancy Act. When the legis- 
lature is competent to enact such a provision, 
then the argument that finality of the orders 
will be destroyed, is untenable. There is no 
finality dehors the provisions of law. When 
the legislature is competent to legislate and 
provided for re-opening of cases, the ques- 
tion of finality does not arise. 
referred to a decision of the Board of Reve- 
nue for Rajasthan v. Rao Baldev Singh, AIR 
1968 SC 898. This decision has no applica- 
tion to the facts of the present case. That 
was a case where exclusive jurisdiction was 
conferred on the Jagir Commissioner and the 
jurisdiction of Civil Courts or Revenue 
Courts was barred under S. 46. Section 47 
made a provision that the Jagir Act shall 
have theoverriding effect. In the light of 
these provisions, the question: was examined 
as to whether the finality of the order of the 
Jagir Commissioner can be disturbed. It was 
held that exclusive jurisdiction is conferred 
upon the Jagir Commissioner to decide the 
question as to whether any property of the 
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Jagirdar is of the nature of Khudkasht and 
the decision of the Jagir Commissioner on 
this question is final and cannot be challenged 
collaterally in a civil or revenue Court. It 
wes also observed that neither the Jand-re- 
cords officer nor any other revenue - Courts 
have jurisdiction to inquire into the question 
whether the property claimed by the Jagirdar 
is khudkasht within the meaning of S. 23 of 
the Act. The position in the present case is 
absolutely different. Here in the Act itself 
a provision has been made for re-opening. 
The finality provision will have to be read 
subject to the provision for re-opening the 
decided cases under the old ceiling law as 
well as under the Act. 

48. In Nandlal v. State of Haryana, AIR 
1980 SC 2097, it was observed that the Court 
could call in aid the well known canons of 
interpretation and even where the ‘provisions 
of a statute appeared to be mutually in- 
consistent there were several well known 
Tules of interpretation to guide the Court in 
giving a proper meaning to the provisions of 
a statute, such as the rule of harmonious 
construction, the rule that special shall pre- 
vail over the general. The law should be so 
interpreted so as to give effect to the legisla- 
tive intent rather than frustrate it, Thus, in 
the enactment of S. 15 of the Act, there is ~ 
neither nullification of the decisions or the 
orders of the competent authorities nor the 
argument based on the consideration of the 
finality can be sustained. 


49, On behalf of the petitioners, it is next 
contended that the provision contained in 
Ss. 15 (1) and 15 (2) of the Act is, violative 
of Art. 14 of the Constitution. These provi- 
sions are such, which confer arbitrary power 
on the State Government to reopen the de- 
cided cases. The State Government can pick 
and choose the cases it likes and there is no 
provision for examination of all the decided 
cases and then to find out as to which cases 
can legitimately fall in the category of the 
cases, which are liable to be re-opened. The 
conferment of the power on the State Gov- 
ernment is also arbitrary on the ground that 
the State Government, which is a party in a 
ceiling matter, has been made a Judge in its 
own cause and further the provisions are 
violative of Art. 14 on the ground that vary- 
ing limitations have been prescribed for 
different periods and classification made in. 
the orders passed by the Board of Revenue 
and the orders passed by the other autho- 
tities is discriminatory inasmuch as this 
clessification has no nexus with the object 
sought to be achieved, 

50. It was pointed out by. the learned 
counsel for the petitioners as well as learned 
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interyeners that the Act No 6 of 1979 is not 
saved by the protective. umbrella of pu ting 
the Act and Act No. 8 of 1976 in the Ninth 
Schedule under Art. 31-B of the Constitu- 
tion. Act No. 6 of 1979 has not been placed 
in the Ninth Schedule, as the ‘provisions >on- 
tained in Ss. 15 (1) and 15 (2) of the Aci are 
open to challenge on the ground that the pro- 
visions are violative of Ari. 14 of the Con- 
stitution. Reliance was placed on the deci- 
sion of the Supreme Court in Prag Ice and 
Oil Mills v. Union of Incia, AIR 1978 SC 
1296. 


51. Mr. S. N. ami also ud that 
Art, 31-A is not attracted because Act Mo. 6 
of 1979 is not a law providing for accuisi- 
tion by the State of an estale or of any r.ghts 
therein or extinguishment or modification of 
any such rights. Referenca was made Ð a 
decision of this Court in S. B. Civil Writ Peti- 
tion No. 570 of 1978, Sajjensingh v. State of 
Rajasthan, decided on Jan. 20, 1979 (_979 
WLN (UC) 32). In support of the corten- 
tion that classification is unreasonable and 
arbitrary, reliance has been placed -on the 
State of West Bengal v. Anwar Ali Sarkar, 
AIR 1952 SC 75 and in re, Special Ccurts 
Bill, 1978 : AIR 1979 SC 478 (sub-par: 7 
of para 73), Ramkishana Dalmia v. Justice 
S. R. Tendolkar, AIR 1953 SC 538, Razhu- 
nandan Prasad Mohan Lal v. Income-tax Ap- 


_ pellate Tribunal, AIR 1970 All 620 (FB) and 


Thakur Madhosingh v. State of Rajasthan, 
AIR 1954 Raj 197. 


52. Learned Government ` Advocate did 
not refute the submission that the amending 
Act or Acts, which have rot been placed in 
the ninth Schedule are open to challenge on 
the ground of being violative of any funda- 
mental rights, as has been laid down in Prag 
Ice and Oil Mills’ case (AIR 1978 SC 1296) 
(supra). He, however, submitted that the 
original Act and amending Act No. 8 of 1976 
have been placed under the ninth schedule 
so those Acts or any of the provisions taere- 
of are not open to challenge on the ground 
that the Acts or the provisions thereof are 
inconsistent with or take away or abzidge 
any rights conferred by Act. 14 of the Zon- 
stitution. The provisions are immune rom 
the attack that they are ultra vires of Arti- 
cle 14 of the Constitution. The principal Act 
contained S. 15, which empowered the State 
Government to reopen the cases under the 
new ceiling Jaw as well under the old ceiling 
law. The amending Act Nd. 8 of 1976 efect- 
ed amendment in S. 15 with retrospective 
effect.. A look to the provision contained in 
S. 15 as amended by Act No. 8 of 1976 
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would reveal that the power to reopen cases 
is conferred on the State Government, if the 
conditions stated therein are satisfied and 
different time limits have been prescribed. 
Sub-section (2) of S. 15 contains a proviso 
dealing with the conditions when the order 
of the Board of Revenue can be re-opened. 
Thus, conferment of powers on the State 
Government to re-open the cases in which 
the State Government is a party and the con- 
ferment of power on the State Government 


_ to reopen cases, if the requisite conditions are 


satisfied and classification made between the 
orders of the Board and order of the other 
authorities under sub-sec, (2) of S. 15 of the 
Act are not open to attack. This three prong- 
ed attack based on Art. 14 of the Constitu- 
tion would not be available to the petitioners. 
On the basis of these three grounds, Act 


_ No. 6 of 1979 is not open to challenge as in 


that Act, provisions essentially remain the 
same. Apart from show causé notice provi- 
sion, what has been laid down by Act No. 6 
of 1979 is that time has been extended with- 
in which the State Government may re-open 
cases under S. 15 (1) or 15 (2) as may be in 
force during the relevant period. Thus, it 
may be stated that Act No. 6 of 1979 has 


not substantially altered the essential features] ` 


of the Act No. 8 of 1976, so the provisions 
of S. 15 (1) and 15 (2) under Act No. 6 of 
1979 wouid also be saved from the attack of 
Art. 14 of the Constitution on the above 
three grounds. As regards the attack on the 
ground of providing varying periods of limita- 
tion in Cis. (a) and (b) of sub-sec, (1) of S. 2 
and in Cis. (a) and (b) of sub-sec. (2) of Sec- 
tion 2 of. the Act No. 6 of 1979, it may be 
stated that it does not suffer from the vice 
of unreasonable and discriminatory classifica- 
tion. Cis. (a) and (b} of sub-sec. (1) of S. 2 
of the Act No. 6 of 1979 substitute S. 15 
with retrospective effect for two different 
periods. Cl. (a) relates to the period from 
1-1-73 to 7-4-1978 and Cl. {b} relates to the 
period from 8-4-1978 to 13-8-1978. As the 
object of the ceiling law could not be achieved 
and the cases were not available for re-open- 
ing, time was extend, Thus, during the period 
from 1-1-1973 to 8-4-1978, the cases under the 
New Ceiling Law could be re-opened within 
4 years of the date of the final order of 
within 3 years from 15-8-1975 whichever, is 
later and the cases under the old Ceiling Law 
could be re-opened within 6 years from the 
commencement of the Act and with respect 
to the period from 8-4-1978 to 13-8-1978, the 
cases under the new ceiling law as well as 


under the old Ceiling Law could be re-open- . 


ed but a time limit has been fixed within 
which notice to show cause could be issued, 
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The limitation instead of being set on the 
basis. of the date of order or commencement 
of the Act, has been set on the basis of 
issuance of notice though direction for re- 
opening can be given at any time thereafter. 
But show cause notices are required to be 
issued within the time prescribed under the 
second proviso to sub-sec. (1) or sub-sec. (2) 
of S. 15 of the Act as were inforce during 
_ the. period from 8-4-1978 to 13-8-1978 and 
under the new Ceiling Law notices could be 
issued within 4 years from the date of final 
order or within 3 years from 15-8-1975 and 
under the old Ceiling Law, the notice could 


be. issued within 6 years of the commence- . 


ment of the Act and after this period, the 
time limit in the second proviso to both sub- 
secs. (1) and (2) of S.15 of the principal Act, 
has been extended. Under the new Ceiling 
Law, notice could be issued within 5 years 
from the date of final order or up to 30-6- 
1979, whichever is later, and under the old 
Ceiling Law, the notice could be issued with- 
in 7 years from the date of final order or 
up to 30-6-1979, whichever is later. Thus, 
the limitation has been prescribed in relation 
to the different periods but in different 
periods, the limitation prescribed under the 
new Ceiling Law as well under the old Ceil- 
ing Law is uniform and in prescribing a 
different limitation during the different periods 
under the new Ceiling Law and under the 
old Ceïing Law, the object appears to be, to 
make it possible to find out cases in which 
the provision of re-opening can be attracted 
so that the goal or object of the legislation 
can be achieved by making available the sur- 
plus land to be distributed to the landless. 


53. Mere reference may be made to the 
decision of the Supreme Court in S. C. Pra- 
sher v. Vasant Sen Dwarkadas, AIR 1963 SC 
1356. In that case, an amendment was made 
in S, 34 of the Income-tax Act, 1922 by the. 
amending Act of 1959. The Parliament gave 
power to issue a notice at any time in all 
those cases, in which the period of eight years 
under the principal Act as it stood prior to 
1956 -amendment had expired. It was ob- 
served -that “the subsequent changes in the 
period of limitation do not take away an 1m- 
munity, which has been reached under the 
law: as it was previously. In this sense, sta- 
tutes of limitation have been -picturesquely 
described as “statutes of repose”. But it 1s 
somewhat inapt to describe S, 34 with its 
many amendments and validating sections as 
a “section of repose”. Under- that- section, 
there is no- repose till-the tax is paid or the 

‘fax cannot -be-collected. - What the law does 
- by prescribing certain periods of time for 
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action is to create a bar against iis own offi- 
cers administering the law. It tries to trim 
between recovery of tax and the possibility 
of harassment to an innocent person and 
fixes a duration for action from these two 
peints of views. These periods are occa- 
sionally re-adjusted to cover some cases 
which would otherwise be left out and hence 
these amendments. An assessment can be 
said to become final and conclusive if no 
action can touch it but where the language 
of the Statute clearly re-opens closed tran- 
sactions, there can be no finality. The pre- 
scribed periods cannot be raised to the level 
of those periods of limitation, which confer 
not only immunity but also give titles by the 
passage of time. © 

Under the scheme of the Income-tax Act, 
a liability to pay tax is incurred when ac- 
cording to Finance Act in force the amount 
of income, profits or gains is above the ex- 
empted limit. That liability: to the State is 
independent of any consideration of time, 
and in the absence of any provision restrict- 
ing action by a time-limit, it can be 
eniorced at any time what the law 
does is to prevent harassment of as- 
sessees to the end of time by prescribing a 
limit of time for its own officers to take 
action. This limit of time is binding upon 
the officers, but the liability under the charg- 
ing section can only be said to be un- 


enforceable after the expiry of the period 


under the law as it stands. In other words, 
though the liability to pay tax remains, it can- 
not be enforced by the officers administering 
the tax laws. If the disability is removed or 


according to a new law, a new time limit is 
created retrospectively there is no reason why 
the liability should not be treated as still 
enforceable. The law does not deal with 


concluded claims or their revival but with 
the enforcement of a liability to the State 
which though existing remained to be 
enforced,” 


34. The above principle applies on al 
fours to the provisions contained in Ss. 15 (1) 
and 15 (2) of the Act with regard to extend- 
ing the time within which the action is to be 
taken. Thus, limitation has been extended 
from time to time with a view to find out 
surplus land after considering the correct 
ceiling area of the holders of the land. Action 
of the authorities can be tested in the light 
of the law existing during.. the relevant 
period. Thus, in the application of law, .therey 
is no discrimination and in. prescribing! : 
different limitations. during different periods| 


on ‘varying basis there -does not appear to bel 


any. violation of Art. 14.of the. Constitution 


a, 
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As in providing these limitatons, there is an 
object to be achieved as stated above. Pze- 
scribing different limitations on different 
basis during the different periods with a 
particular object in view, is within the cam- 
petence of the legislature anc such provisiens 
do not in any way impinge tpon Art. 14 znd 
cannot be said to suffer fror. the vice of dis- 
crimination, In the original Act, under sab- 
ss. (1) and (2) of S. 15, the time limit was 
three years from the date cf publication of 
the final statement under He new Ceiling 
Law or from the date of commencement of 
the Act for the matters under the old Ceiling 
Law. But this: limitation continued to be ex- 
tended and w.e.f. 8-4-1973, the time Emit 
has been prescribed for issuance of nctice 
and not for issuance of direction to re-open 
the cases. 


55. Learned Government Advocate Tur- 
ther submitted that apart from Art. 31-B, the 
Ceiling Law whether the old or new, incud- 
ing S. 15, is saved by Arts. 31-A and A-C. 
In Nand Lal v. State of Haryana, AIR 980 
SC 2097, the applicability of Art. 31-A -was 
considered with respect to Haryana. Celing 
on Land Holdings Act. It was observed that 
the Principal Act with all the amendments 
made therein, which essentially is meant for 
imposition of ceiling on agricultural holcings 
and acquisition and distrikution of the sur- 
plus area to landless and weaker sectiors of 
the society, is in substanca and reality an 
enactment dealing with agrarian reform and 
squarely falls within Art. 31-A of the Zon- 
stitution and as such will enjoy the im- 
munity from the attack on the ground cf in- 
consistency with or abridgement of any of 
the fundamental rights gvaranteed by Arti- 
cles 14, 19 and 31. 


56. Reference may also be made to 
Ambika Prasad v. State of U. P., AIR 1980 
SC 1762. In that case, some of the provi- 
sions of the U. P. Imposition of Celli on 
Land Holdings Act were under chailenge on 
the ground of being violative of Arts. 14 
and 19. Krishna Iyer, J.. speaking fox the 
Court with reference to Art. 31-A observed 
that the comprehensive vocabulary of that 
purposeful provision obviously catches with- 
in its protective net the present Act and 
broadly speaking the- antiseptic effect ot that 
Article is sufficient to immunise the Act 
against invalidation to the extent stated -here- 
in, and it was also observed that the preposi- 
tion, therefore, is invulnerable that Art. 31-A 


.fepulses all invasion on ceiling legislaticn, | 
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57. Amending Act Ne. 6 of 1979 has re- 
ceived the assent of the President and so Arti- 
cle 31-A would immunise the provisions of 
that Act. The Ceiling Law has been enacted 
in order to carry out the legislative policy of 
securing that the ownership and control of 
the material resources of the community are 
so distributed as best tc subserve the com- 
mon good and that the operation of the 
economic system does not result in the con- 
centration of wealth and means of produc- 
tion to the common detriment. The Act con- 
tains a declaration in S. 41 to the effect as 
contemplated under Art. 31-C. Thus, the 
Act gets immunity from the challenge on the 
basis of Arts. 14 and 19 under Art. 31-C. It 
is true as contended by Mr. Sharma that in 
Sajjansingh’s case (1979 WLN (UC) 32) 
(supra}, it has been held that S. 15 (2) as 
amended by the Rajasthan Imposition of 
Ceiling on Agricultural Holdings Act, 1978 
is not a law providing for acquisition of pro- 
perty. The question was considered in the 
light of the amending Act independent of the 
Parent Act, but if the provisions of the am- 
ending Act if read as part of the Parent Act 
then the provisions would become the part 
of the law providing for acquisition of pro- 
perty. It may be stated that, the 1978 am- 
endment Act did not receive the assent of 
the President whereas Act No. 6 of 1979 has 
received the assent of the President so Arti- 
cles 31-A and 31-C will be attracted. Even 
if, S. 2 of Act No, 6 of 1979 is not consider- 
ed to be a law providing for acquisition of 
property still amendment in S. 15 of the Act 
or substitution of S. 15 in different periods, 
would be read in the Act and Art. 31-C of 
the Constitution read with S. 41 of the Act 
would immunise S. 15 as well. As the object 
behind S. 15 is to maximise the surplus land, 
the professed goal of the legislation is to 
maximise surplus lands for working out dis- 
tributive justice and rural development and 
S. 15 is only a remedial provision for maxi- 
mising the surplus lands. 


58. Thus, the validity of S. 15 of the Act 
as was in force from time to time aad is 
now in force, is not open to attack on the 
ground of Art. 14, in view of what I have 
considered above, in ‘the light of Arts. 31-A, 
31-B and 31-C and it is also not open to at- 
tack on the ground oï providing of varying 
periods of limitation. 

59. Although, it is not necessary to con- 
sider further the remaining three grounds of 
attack, still as elaborate arguments were ad- 
vanced so I consider it proper to deal with 
them as well. 
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60. As regards, the argument that the 
State Govt. is conferred arbitrary power 
to re-open the cases without providing any 
guidelines or machinery to scan and scruti- 
nise the decided cases, suffice it to state that 
S. 15 provides clear guidelines for the Stafe 
Government to exercise ifs power to re-open 
the decided cases. The State Government 


can exercise the power only when the condi- . 


tions set out in the provisions exist and satis- 
faction is reached about their existence. It 
is not a conferment of a power, which. may 
be exercised in any manner, the State Gov- 
ernment likes. If the State Government 
exercises its power beyond the consideration 
of the conditions, then it would be an abuse 
of power or exercise of power with extrane- 
ous consideration, then such a exercise of 
powers can be struck down in the individual 
cases. But conferment of powers cannot be 
said to be arbitrary untrammelled, unguided 
and unregulated. It is true that there is no 
provision as to how the decided cases are to 
be scrutinised but this is the matter to be 
considered by the administrative authorities 
on the administrative side. If any matter 
comes to the notice of the State Government 
either by way of report irom the subordinate 
officers or authorities under the Act or if 
comes to the notice of the State Government 
otherwise, then, the State Government is re- 
quired to exercise its powers under S. 15 after 
satisfying itself that there has been contraven- 
tion of the provision of ilaw and the order 
passed is prejudicial to the interest of the 
State Government or there are other condi-« 
tions as provided under the law requiring re- 
opening of the decided matters. Thus, the 
power conferred on the State Government 
cannot be said to be arbitrary, unbriddled 
and it is reasonable to expect from the State 
Government that it would exercise its power 
reasonably, fairly and objectively in the light 
of the provisions contained in S. 15 of the 
Act. In M/s. Pannalal Binjraj v. Union of 
India, AIR 1957 SC 397, it was observed 
that (at p. 408)}— 


“It may also be remembered that this 
power is vested not in minor officials but in 
top-ranking authorities like the Commissioner 
of Income-tax and the Cental Board of Re- 
venue who act on the information supplied 
` to them by the Income-tax Officers concern- 
ed. This power is discretionary. and not 
necessarily discriminatory and abuse of power 
cannot be easily assumed where the discretion 
is vested in such high officials. (Vide Mata- 
jog Dobey v. H. C. Bhari, 1955-2 SCR 925 
at p. 932: ((S) AIR 1956 SC 44, at p. 48) (J). 
There is moreover a presumption tbat publio 
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officials will discharge their duties honestly 
and in -accordance with the rules of law. 
(Vide People cf the State of New York v. 
John E. Van De Carr, etc., (1905) 199 US 
552:50 Law Ed 305 (K)). It has also been 
observed by this Court in A. Thangal Kunju 
Musaliar v. Venkatachalam Potti, (1955) 2 
SCR 1196; (S) AIR 1956 SC 246) (L) with 
teference to the possibility of discrimination 


_between assessees in the matter of the refer- 


ence of their cases to the Income-tax In- 
vesligation Commission that 


“It is to be presumed, unless the contrary 

were shown, that the administration of a parti- 
cular law would be done ‘not with an evil 
eye end unequal hand’ and the selection made 
by the Government of the cases of persons 
to be referred for investigation by the Com- 
mission would not be discriminatory.” ” 
In re The Kerala Education Bill, 1957, AIR 
1958 SC 956 it has been observed that it has 
bzen laid down in more decisions than one, 
namely that discretionary power is not necese 
sarily a discriminatory power and the abuse 
of power by the Government will not be 
lightly assumed. 


61. As regards the ground that the cons 
ferment of power on the State Government 
is unreasonable and unfair and so violative 
of Art. 14 of the Constitution as the State 
Government is made a judge in its own 
cause, I shall be- examining the question, 
waile dealing it with the argument of the 
learned counsel for the petitioners that the 
cenferment of such a power is violative of 


. the principles of natural justice, 


62. As regards the objection that there is 
a discriminatory classification of the orders 
of the Board of Revenue and of the other 
authorities for re-opening the cases under the 
old and the new Ceiling Law, under S. 15 of 
the Act, it may be stated, that so far as the 
re-opening of the final orders passed by the 
Board is concerned either under sub-s. (1) on 
sub-sec. (2) of S. 15 of the Act for the dif- 
ferent periods and for both the sub-sections, 
conditions are the same. However, one condi- 
tion is added in the case of final order of 
the Board, for ‘re-opening that they are liable 
to be re-opened if any mistake or error ap- 
parent on the face of record of the case is 
found. The contravention of law may at 
times amount to mistake or error apparent 
on the face of the record. In case of the 
final order of the Board of Revenue, in my 
opinion, the grounds available for re-open- 
ing are given in the relevant provisos to sub- 
s. (2) of S. 15. The Board of Revenue being 
the highest authority under the law, then its 
orders can only be re-opened when there is 
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a discovery of new matter or evidence of 
there is some mistake or error apparent on 
the face of record. The classification mede 
between orders of the Board of Revenue end 
the other authorities appears to be based on 
this criteria that the Board is the highest avh- 
ority under the Act and it dəcides the ma ter 
after hearing both the sides judicially. Un- 
less some mistake or error apparent is crept 
or some new matter or evidence has come to 
light, its order should not be re-opened. I 
am unable to agree with tae contention of 
the learned Government Advocate that vith 
these two conditions given i the proviso, the 
other conditions laid dowr for re-opering 
either in sub-s. (1) or sub-s. (2) are fur her 
required to be satisfied in the case of the 
orders of the Board. It does not stand to 
reason that some additional ground woulc be 
provided for re-opening the orders of the 
Board. If the proviso is so read, it weuld 
certainly mean that the order of the Beard 
is liable to be re-opened on the grounc of 
some mistake or error apparent on the face 
‘of the record but the order of the other auth- 
orities is not liable to be re-opened on this 
ground which will give rise to the vice. of 
diserimination, or arbitrary  classifica-ion. 
Viewed in the light as abcve, I do not find 
that the classification made between the omders 
of the Board and of the cther authorities is 
arbitrary and unreasonable. I need not deal 
with the cases cited by tke learned cotnsel 
for the petitioners on the point that the 
classification to be valid under Art. 14 oz the 
Constitution has to be  zeasonable heving 
nexus with the object sought to be achieved. 
In this regard, the principles are well scttled 
and it would all depend on the facts and pro- 
visions of law in each case. as to whethe= the 
classification made in the law is reasomable 
or arbitrary. 


63. The learned counsel appearing om be- 
half of the petitioners and the learned coun- 
- sel as interveners, with all emphasis at their 
command, urged that the State Government 
which is a party in the Ceiling matter has 
been conferred the power to re-open th2 de- 
cided cases and thus, has seen made a udge 
in its own cause and so, the action of the 
State Government under S. 15 (1) aad/or 
15 (2) of the Act violates the accepted prin- 
ciple of natural justice that no one shell be 
a judge in his own cause. Under the 2=qua- 
lity clause of Art. 14 of the Consti-ution 
also, conferment of such a power is unfair 
and unreasonable as unequal treatment is 
meted out to the parties to the lis by ce#nfer- 
ment of the power on ane of the parties. 
Strong reliance has been placed on G. Mages- 
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wara Rao’s first case (AIR 1959 SC 308) 
(supra). 

64. The learned Government Advocate on 
the other hand submitted that the rules of 
natural justice are subject to statutory pro- 
visions. When the power has been conferred 
on the State Government, tbe principles of 
natural justice are excluded and further there 
would be no breach of right to equality en- 
shrined in Art. 14 if inherent judicial or 
quasi-judicial function of the sovereign is con- 
ferred on the State Government. It was 
urged that the decision of the authority 
would not be vitiated unless the authority 
decided the matter has some personal of 
pecuniary bias and the decision would not be 
rendered void only on the basis of an off- 
cial bias. Reliance was placed on number 
of decisions of the Supreme Court and the 
Division, Bench decision of this Court in sup- 
port of the above contention and the first 
case of G. Nageswara Rao supra was dis- 
tinguished. 

65. As regards the challenge on the 
ground of breach of equality clause, it may 
be stated that I have not been referred to 
any authority laying down that the confer- 
ment of such a power on the State Govern- 
ment, which is a party to the concluded and 
decided lis is hit by Art, 14 of the Constitu- 
tion and is liable to be struck down. [ have 
already found that the nature of the func- 
tion of the State Government under S. 15 
of the Act is quasi-judicial in character and 
such a function can legitimately be assigned 
to the State Government under a statute. In 
such a provision open to attack simply on 
the ground that the State Government is a 
party to all the ceiling matters, which are re- 
quired to be re-opened? In order to execule 
the legislative policy and achieve the object 
of law, in my opinion, the provision can be 
enacted by conferring power on the State 
Government to re-open the decided cases. 
The existence of the given conditions is an 
important limitation on the power of the 
State Government. Even when the State 
Government is interested in execution of the 
legislative policy and is a party to the lis, 
still. jt is required to act within the frame- 
work of the provision and cannot act arbi- 
trarily or with extraneous considerations. 
That being so, conferment of the power on 
the State Government to reopen cases, in my 
opinion, would not be violative of Art. 14 of 
the Constitution on the ground that a party 
to lis has been conferred with such a power. 
The Act does not authorise the State Gov- 
ernment to act-in derogation of the principle 
of natural justice, Undoubtedly, it is true 
that human agency should proceed to act in 
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an impartial and unbiased manner. Although, 
the human agency being the agency of the 
Government may have an interest in carrying 
out and implementation of the declared 
policy in the form of legislation. 

66. I may take up here the first case of 
G. Nageswara Rao, (AIR 1959 SC 308) (supra) 
around which much argument has been ad- 
vanced. In that case, a scheme for nationali- 
sation of Motor Transport was published by 
the State Transport Undertaking and the 
State Government invited objections to the 
scheme. The petitioners filed their objec- 
tions, the Secretary to the Transport Depart- 
ment gave a personal hearing to the objec- 
tions and heard the representations made on 
behalf of the State Transport Undertaking. 
Thereafter the entire material was placed be- 
fore the Chief Minister, who approved the 
scheme. The constitutional validity of the 
scheme was challenged under Art. 32 of the 
Constitution and one of the objections was 
that the person who heard the objection was 
the same who had initiated the scheme. He 
was, therefore, biased in favour of the scheme. 
The Court held that the hearing given by the 
Secretary offends the principle of natural 
justice. It may be pointed out that the 
Transport Department functioned as a statu- 
tory authority under the Act and the Secre- 
tary who received the objections and heard 
the parties and recorded the entire proceed- 
ings was the Head of ‘the Department. The 
scheme was initiated by the State Transport 
Undertaking, which was defined to mean 
‘the Road Transport Department’. There- 
fore, the Road Transport Department was 
functioning as a statutory authority. As the 
Secretary was the Head of the Department, 
and for that the State Transport Under- 
taking, so it was held that the hearing given 
by the Secretary, Transport Department, 
offends the principle of natural justice, that 
the authority empowered to decide the dis- 
pute between the opposing parties must be 
one Without bias, and the proceeding and the 
hearing given in violation of that principle 
are bad. 

67. In the second case of G. Nageswara 


Rao v. State of Andhra Pradesh, AIR 1959 


SC 1376, it has been held that the Secretary 
of a department in its head i. e., he is part of 
the department. 
tinction between the functions of a Secretary 
and a Minister; the former is a part of the 
department and the latter is only primarily 
responsible for the disposal of the business 
pertaining to that department. It was ob- 
served that the Chief Minister is not part of 
the department constituted as a statutory 
undertaking under the Act. The. argument 
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that the hearing given by. the Chief Ministep 
offends the principle of natural justice was 
repelled. In the first case, what appears to 
have been laid down is that when any offi- 
cial initiates or formulates or takes leading 
part in the initiation or in the formulation 
of the policy or has identified himself with 
the department’s policy; then if the power of 
tearing is conferred on such an ‘official’ it 
will offend the principle of natural justice, 
H. M. Seervai, in its Constitutional Law of 
of India (Second Edition) Vol. II at p. 924, 
after considering both the cases of G. Nage- 
swara Rao concluded the matter stating that 
the point to note is that when quasi-judicial 
functions are imposed on the executive who 
ate free to initiate policies and implement 
them within the limits permitted by law, the 
doctrine that no one can be a judge in his 
own cause cannot apply in its full rigour. 
All that can be required is that there should 


not be pecuniary, proprietary or personal 


bias; that the person who is to judge has not 


closed his mind on the issues he has to de- 
cide, or has not been.so, deeply involved in 
the issues to be decided (e.g, by being the 
avthor of the scheme to which objections . 
are to be considered) as to lead to the con- 
clusion that he is unlikely to keep an open 
mind. 

68. The case of A. K. Kraipak v. Unton 
of India, AIR 1970 SC 150, relied upon by 
Mr. Parekh has no application. That was a 
case of personal bias and for that what was 
considered, was reasonable likelihood of bias. 
“One Nagishbund was a member of the Selec- 
tion Board and he was one of the persons 
to be considered for selection and on that 
basis it was observed that it must have had 
its own impact on the decision of the Selec- 
tion Board, particularly, when the claims of 
his rivals were considered at every stage off 
his participation in the deliberations of the 
Selection Board, there was a conflict bec- 
tween his interest and duty. 

69. The matter is to be viewed in the 
light of the subsequent decisions of ths 
Supreme Court cited by the learned Govern- 
ment Advocate. l 

70. In the Ahmedabad Municipal Cos- 
poration v, -Ramanlal Govindram, AIR 1975 
SC 1187, the provisions of S. 437-A ` (1) as 
inserted in Gujarat by Gujarat Act No. 19 
of 1964 were held not unreasonable on the 
ground that the Commissioner is a Judge in 
his own cause. It was observed in para 23 
as under :— | 

“The conclusion of the High Court that 
the provision in S. 437-A (1) is unreasonable 
because the Municipal Commissioner is in 
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substance a party to the dispute is unaccert- 
ab'e. The conferment of power on tke 
Municipal Commissioner as zn Administra- 
tive Officer to take proceedirgs for evicticn 
cannot be struck down as unreasonable en 
the ground that he is a Judge in his ovn 
cause. He is the highest officer of the Cct- 
poration. The Corporation acts through 
these officers. ‘There is no personal interest 
of the Municipal Commissioner in evicting 
these persons. The Corporation represerts 
public interest. The Municipal Comms- 
sioner acts in public duty in aid of pubic 
interest. The Municipal Commissioner will 
apply his mind to the facts and circum- 
stances of a given case as to whether there 
should be an order for eviction. If the 
Municipal Commissioner will wrongly exer- 
cise his power the action will be corrected 
in appeal.” 


71. In H. C, Narayanappa v. State of 
Mysore, AIR 1960 SC 1073, the provisicns 
of S. 68-D of the Motor Vehicles Act, 1539 
were under consideration and it was held 
that if the Government or the authority to 
whom the power is delegated acts judicially 
in approving or modifying the scheme, he 
approval or modification is not open to 
challenge on a presumption of bias. The 
Minister or the officer of the Government 
who is invested with the power to hear œb- 
jections to the scheme is acting in his offical 
capacity and unless there is reliable eviderce 
to show that he is biased, the decision vill 
not be liable to be called in question, merely 
because he is limb of the Government. 


72. In T. S.. Mudaliar v. State of Tamil 
Nadu, AIR 1973 SC 974, their Lordships 
_ followed the decision in J. Y. Kondala Fao 
' v. Andhra Pradesh State Road Transport 
Corporation, AIR 1961 SC 82 and obser-ed 
that although the Secretary to the Govern- 
‘ment, Home Department was a member of 
the Committee to prepare a scheme of read 
transport and published it in his capacity as 
Secretary for Industries, he cannot be - sid 
to be so biased as to disqualify him fom 
hearing objections under S. 68-D. 


73. A Division Bench decision of his 
Court in Chandra Bhan v, State of Raas- 
than, AIR 1961 Raj 168 followed the dz-ci« 
sion of the Supreme Court in J. Y. Koncala 
Rao’s case (AIR 1961 SC &2) (Supra} znd 
explained the first case of G. Nageswara 
Rao (AIR 1959 SC 308) and it was teld 
that the provisions of S. 68-D are not utra 
vires the Constitution in so far as the Gov- 
ernment authorises itself to hear objections 
in a matter in which the Government is in- 
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terested. It may be pointed out that inthe 
present cases, the Deputy Secretary or the 
Special Secretary, as the case may be, Kas 
issued the directions and nothing has been 
shown that they had any bias whatsoever, 
except that they are limbs of the Govern- 
ment and on that basis, it can only be said 
that they had departmental or official bias but 
nothing would turn on it, as they are requir- 
ed to act judicially, while performing the 
statutory function of the Government under 
Section 15 (1) and/or S. 15 (2) of the Act. 
Thus, the order of the Deputy Secretary or 
the Special Secretary, as the case may be, 
are not void on the ground that the State 
Government is made a Judge in its own 
cause. 


74. The learned counsel for the peti- 
tioners further contended that the power 
under S. 15 of the Act is conferred on the 
State Government; the concerned Secretaries 
are not the State Government and the power 
could not be delegated to the Secretaries, 
who have passed the orders in the present 
cases. The delegation of the power to the 
Secretaries under the Rules of Business will 
be inconsistent with S. 15 of the Act. 


75, Mr. S. N. Sharma, learned counsel 
for the petitioner Smt. Tulsi also contended 
that the Rules of Business framed uader 
Art. 166 (2) and (3) and the Standing Orders 
made thereunder in order to have statutory 
force must be published but the same have 
not been published, so they cannot have the 
force of law. He also advanced a conten- 
tion that the State Government acts as a 
Tribunal in discharging the function en- 
trusted to it under S. 15, that being so, it 
cannot be governed by Rules of Busines; 
for these Rules of Business cannot be ap- 
plied to a Tribunal. Under Art. 323-B of 
the Constitution, the law could be enacted 
by the appropriate legislature for constitu- 
tion of a Tribunal and only such law, when 
enacted would apply to the Tribunal and 
not the Rules of Business. This contention 
has no merit and is stated simply to be re- 
jected. Article 323-B confers power on the 
appropriate legislature to make law to pro- 
vide for adjudication or trial by Tribunal of 
any disputes, complaint or offence with re- 
spect to any of the matters specified in 
clause (2). The provision of Art. 323-B is 
an enabling provision and till the law as 
contemplated under that Article is enacted, 
the matters would be governed by these 
laws, which have application to the different 
matters. No law as contemplated in Arti- 
cle 323-B has been enacted with regard to 
the Land Reforms as is provided under sub- 
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clause (d) of CL (2) of Art. 323-B or the 
Ceiling on Agricultural Lands. In the 


absence of such law, ‘the reopening of the 
ceiling cases would be governed by the pro- 
visions of S. 15 of the Act and the State 
Government will function in accordance 
with the Rules of Business framed under 
Art. 166 (2) and (3) of the Constitution. 
Thus, in the last contention, there is abso- 
lutely no force. : 


= 76. The other two contentions, relating 
To the exercise of the power by the Deputy 
. Secretary or the Special Secretary, and pub- 
lication of the Rules of Business and the 
Standing Orders issued under the Rules of 
Business, are also devoid of any merit. 
Rules of Business are framed for the official 
use and the Standing Orders are issued under 
the relevant rules for the conduct of busi- 
ness of the Government. It is true that they 
have statutory force of law. For having 
statutory force of law, it is not necessary 
that they should be published in the Official 
Gazette. In Management of the Advance 
Insurance Co. Ltd. v. Gurudasmal, Supdt. 
of Police, AIR 1969 Delhi 330, in para 36, 
it was observed that “the Rules of Business 
made under Art. 166 of the Constitution 
would be statutory rules. Judicial notice 
would have been taken of the same, They 
are not a fact, which has to be proved by 
primary evidence”. In that case, on the basis 
of an affidavit, it was held that the Chief 
. Minister was authorised and Rules of Busi- 


-. ness were not produced before the stage of 


arguments and it was only subsequently that 
an offer to produce a copy of the rules was 
made. 


77. In Chandra Bhan’s case (AIR 1961 
Raj 168) (supra), a great deal of attack was 
levelled at the rule on the ground that the 
Rules of Business framed by the Governor 
being of a confidential character, the public 
will not be able to know on what authority 
the appointment of the officer has been made 
and the rules are capable of being changed 
from time to time. It was observed that it 
would have been better if in Rule 7 itself, it 
had been clearly specified that the Legal 
IRemembrancer to the Government was au- 
thorised to hear and dispose of the objec- 
tions presented under S. 68-D of the Act. 
However, it was held that the. validity of 
rules as it stands cannot be challenged on 
these grounds. It was further observed that 
“under Art. 166 (3) of the Constitution, the 
Governor is authorised to frame the Rules 
of Business and it is of course open to him 
to change the Rules at his discretion in 
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order to suit the convenience of the admin: 
istration. If the authority of any particular 
appointment made by the operation of the 
Rules of Business is challenged on the 
ground that the appointment is not in ac- 
cordance with these Rules, the Government 
may by notification satisfy the public demand 
to that effect; but normally the presumption 
is that when an appointment is made under 
the Rules, it must be in accordance with the 
Rules of Business framed by the Govern- 
ment”, 


78. An argument was advanced in that 
case that there should have been previous 
publication of the particular rule under the 
Rules of Business framed by the Governor 
under which, the appointment has been 
made as required by S. 133 (2) of the Motor 
Vehicles Act, which provides that all rules 
made under the Act should be published in 
the Official Gazette and should unless some 
later date is appointed, come into force on 
the date of such publication. This argu- 
ment was disposed of by stating that there 
is an apparent fallacy in it because Sec. 133 
applies to publication of the rules under the 
Motor Vehicles Act and it has nothing to 
do with the publication of the Rules of 
Business framed by the Governor under 
Art. 166 (3) of the Constitution, Thus, the 
publication of Rules of Business and publi- 
cation of Standing Orders issued thereunder 
in the Official Gazette is not necessary in 
order that they may have the force of law. 
They are the rules for the internal manage- 
ment of the conduct of business of the Gov- 
ernment and there would a . presumption 
regarding the due and the valid performance 
of the function by the Government unless 


the validity of the act of the Government og , 


the officer of the Government is challenged. 
In that eventuality, it will be for the Gov- 
ernment to satisfy that. it has acted under 
the Act in accordance with the Rules of 
Business. Part Il of the Rules of Business 
deals with the allocation and disposal of the 
business and Part IV deals with the depart- 
mental disposal of the business. Under 
Rule 4, it is provided that the business of 
the Government will be transacted in the 
Secretariat Departments specified in the First 
Schedule and it is classified and distributed 
in those departments as laid down ~ therein. 
Rule 7 embodies ihe doctrine of collective 
responsibility of the Council of Ministers. 


Under R. 9, it is provided that the Minister © 


in charge of a department shall be respon- 
sible for the disposal of the business pertain- 
ing to that department without prejudice te 
the provisions of R. 7. Rule 21, 


which ig . 
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most relevant, provides that the disposal of 
business relating to items ccmmon to all 
departments shall ordinarily be made in the 
manners specified in Appendix ‘B’ and for 
the disposal of the business relating to other 
items, the Minister in charge or the Minister 
of: the State in charge, as the case may be 
may by means of Standing Orders, give such 
directions as he thinks fit. This rule is sub- 
jected to other rules. The case of the State 
is that the Minister in-charge from time to 
time has issued Standing Orders conferring 
powers under the Act either on the Special 
Secretary or the Revenue Secretary or 
Deputy Secretary. The rekvant Standing 
Orders are No. F. 10 (1) Rev./Gr. IL/76dt. 
Jan. 2, 1976 and No. F. 10 (1) Rev./Gr. II/ 
76 dt. May 31, 1978 issued by the Revenue 
Minister under R. 21. By the first order, the 
Special Secretary was empowered to dispose 
of all the matters under the Act and by the 
second order, the Deputy Secretary was em- 
powered to dispose of all the matters under 
the Act. Under the first crder, cases, in 
Which no direction for reopening is given, 
are required to be brought to the notice of 
the Minister whereas in the second order, 
all matters are required to be brought to the 
notice of the Minister. In Sanwalram’s case, 
the Special Secretary passed an order on 
Sept. 14, 1977 by virtue ‘of the authority 
conferred on him by the First Standing 
Order and the Deputy Secretary, Revenue, 
passed an order dated June 6, 1979 under 
Section 15 (2) of the Act under the Second 
Standing Order. Similarly, in Smt. Tulsi’s 
case, the Deputy Secretary, Revenue passed 
an order on Oct, 25, 1979 wnder S. 15 (2) 
of the Act by virtue of the authority under 
the Second Standing Order. They have been 
conferred with the power af disposal of the 
matters arising under the Act. Bringing the 
matters to the notice of the Minister does 
not mean that the power cf disposal vested 
in the concerned Secretaries is in any way 
affected. Thus, under the Standing Orders 
the business of the State Government has 
been allocated to the concerned Secretaries 
and as such the order passed or action taken 
by them are the orders or action of the 
State Government and ther: would be no 
question of delegation of powers by the 
State Government in favour of the concerned 
Secretaries. 


79. In G. Nageswara Rao’s first case 
(AIR 1959 SC 308) (supra), it was observed 
that the State Government -neans the Gover- 
nor and the executive power of the State 
Government vests in the Governor. It is 
exercised by him directly ar by officers sub- 
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ordinate to him in accordance with the pro- 
vision of the Constitution. In that case, the 
Chief Minister in-charge of Transport Depart- 
ment, had made an order directing the Secre- 
tary to Government, Home Department to 
hear the objections filed against the propos- 
ed scheme of the State Transport Under- 
taking. I need not deal with the argument 


‘of divided hearing as was advanced in that 


case and the contention relating to the viola- 
tion of principles of natural justice as raised 
in that case has already been considered by 
me. Reference may be made here to the 
decision of the Supreme Court in A. Sanjeevi 
v. State of Madras, AIR 1970 SC 1102, it 
was observed as under (at p. 1106) :— 


“The Minister is not expected to burden 
himself with the day to day administration. 


His primary function is to lay down the 
policies and programmes of his ministry 
while the Council of Ministers settle the 


major policies and programmes of. the Gov- 
ernment. When a civil servant takes a deci- 
sion, he does not do it as delegate of his 
Minister. He does it on behalf of the Gov- 
ernment, It is always open to a Minister to 
call for any file in his ministry and pass 
orders. He may also issue directions to the 
Officers in his ministry regarding the disposal 
of Government business either generally or 
as regards any specific case. Subject to that 
overall power, the officers designated by the 
‘Rules’ or the Standing Orders, can take 
decisions on behalf of the Government. 
These officers are the limbs of the Govern- 
ment and not its delegates,” 


80. Thus, there is no room for argument 
that there has been any delegation of power 
on the concerned Secretaries. By virtue of 
Standing Orders, what has been ‘brought 
about is, allocation of business of the State 
Government to be performed by the con- 
cerned Secretaries and they, in that capacity, 
discharged the statutory function of the 
Government. I have already found that the 
function is quasi-judicial in nature. Even if 
it be taken that the function is essentially 
judicial in nature, still such a judicial func- 
tion can be conferred by a statute on _ the 
State Government and it could be discharz- 
ed by an authority to whom that function 
is allocated to be performed or discharged 
under the Standing Orders. 

81. It is next argued by Mr. Parekh, 
learned counsel for the petitioner that in 
Sanwalram’s case, the: determination of the 
ceiling area was made firstly under the old 


~- Ceiling Law and thereafter, under the Act. 


After determination under the Act, the deter- 
mination made under the old Ceiling Law 
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-could not be reopened. In connection with 
this argument reference is required to be 
made to the relevant provisions of the Act. 
‘Section 4 (1) of the Act makes provision for 
the ceiling area and second proviso to sub- 
section (1) of S, 4 lays down that if the 
ceiling area applicable to amy person Or 
family in accordance with S. 4 exceeds the 
ceiling area applicable to such person oF 
family according to the repealed law, in that 
case, the ceiling area applicable to such per- 
gon or family will be the same as was under 
‘the provisions of such law. It would appear 
from the proviso that if the ceiling. area 
under the old Ceiling Law is less, then, that 
would be considered to be the ceiling area 
of that person or family and if the ceiling 
area under the Act is less, his case would 
be governed by the provisions of the Act. 
Section 40 which has been reproduced above, 
clearly saves the second proviso to sub-sec- 
tion (1) of S. 4 and sub-section (2) of S. 15 
of the Act. In. view of this saving, the case 
decided under the old Ceiling Law can still 
be reopened under sub-section (2) of S. 15 
and there is no bar that when once cases 
have been disposed of under the Act, then 
the cases disposed of under the old Ceiling 
Law are not liable to be reopened under 
sub-section (2) of S. 15 of the Act. The 
provision contained in sub-section (1) and 
sub-section (2) of S. 15 are independent of 
each other and the cases decided under the 
old Ceiling Law or under the Act, both are 
liable to be reopened under S. 15 of the Act. 
On comparative determination of the ceiling 
areas under the old Ceiling Law and the: Act, 
it is found that the ceiling area determined 
under the old Ceiling Law is excessive, then 
the matter, if brought to the notice of the 
State Government can be reopened undef 
Section 15 (2) of the Act. Thus, the afore- 
said argument of Mr. Parekh is not tenable. 

$2. Mr. S. N. Sharma also submitted 
that the provision of S. 15 (1)-and 15 (2) as 
embodied in Cls. (a) and (b) of sub-sec. (1) 
of S. 2 of Act No. 6 of 1979 were only for 
the limited period and after the expiry of 
18th day of Aug., 1978, the provision stood 
repealed and thereafter, there remained no 
Section 15 in force, except the second pro- 
visos as substituted in sub-sections (1) and 
(2})of S. 15 of the Principal Act, by sub-sec- 
tion (2) of S. 2 of Act No. 6 of 1979, but 
the second provisos as substituted could not 
be effective. Argument appears to be fala- 
-cious and illogical. The provisions of Sec- 


tions 15 (1) and 15 (2) cannot be said to have 
been repealed after 13-8-1978 and it cannot 
. be said that they do not survive after sub- 


—_ 
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stitution by clauses (a) and (b) of sub-sec. (1) 
of S. 2 of Act No. 6 of 1979. The metho- 
dology adopted by the Legislature appears 
to be that for two periods as mentioned in 
clauses (a) and (b), the relevant provisions 
of S. 15 have been substituted. The substi- 
tution is only for a limited period. Such 
limited substitution would not mean that 
after the expiry of the period, the provisions 
of S. 15 as a whole stands effaced. The 
parent provision of S. 15 as was in force 
prior to the enforcement of Act No. 6 of 
1979 shall continue to remain in force and 
in that provision, the second provisos to sub- 
sections (1) and (2) of S. 15 shall stand sub- 
stituted w.e.f. 7-4-1979. The argument- of 
repeal, in my opinion, is misconceived. 


83. On behalf of the State, the learned 
Government Advocate raised an objection 
that the validity of S. 3 of Act No. 6 of 
1979 has not been challenged and notwith- 
standing any infirmity in any action taken, 
direction issued, and order passed in conso- 
nance with Cls. (a) and (b) of sub-sections (1) 
and (2) of §.2, then such actions, directions, 
orders shali be deemed to be valid under 
Section 3. Such actions have been validated 
by S. 3. This argument does not arise for 
consideration at all, as the petitioners have 


challenged the validity of the provisions of 


S. 15 (1) and 15 (2) of the Act as were in 
force from time to time as well. They have 
not simply challenged the actions taken, di- 
rections issued or orders passed or things 
done. To the extent, the orders of the con- 
cerned Secretaries are challenged on the 
ground of principle ‘of natural justice or on 
the ground of delegation of powers in their 
favour and if there may be any infirmity in 
them, then, it can be said that their orders 
have been validated and they are not open 
to challenge on the above grounds. But, E 
found that the orders passed by the concern- 
ed Secretaries are valid and do not suffer 
from any infirmity on the grounds of attack 
made against them. So the objection is dis- 
posed of accordingly. 


84. No other point has been pressed be- 
fore me. | 
85. In the light of my above conclusions, 
on the various submissions made on behalf 


of the petitioners, these writ petitions de- 
serve to be dismissed. 
86. Accordingly, the writ petitions are 


dismissed with no order as to costs. 
Petitions dismissed, 


_ netic RE 
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M. C. JAIN AND K. S SIDHU, JI. 
State of Rajasthan and arother, Appell:nts 
y. M/s. Chirag Enterprises and others, Re- 
spondents. 
Civil Special Appeal No. 43 of 1981, D/- 
28-4-1981.* 


Constitution of India, Arts. 14, 226, 299 
— Government inviting tenders for supply 
of hose pipes — Tenders ty several per-ons 
giving specification of their pipes — Gov- 
ernment rejecting all the tenders on the kasis 
of Experts opinion that none of the specifi- 
cations in the tenders were up to mark — 
Rejection if violative of Art. 14 — Central 
Stores Purchase Manual has no statutory 
force. AIR 1981 Raj 170 (Pt. B) Reve-sed. 


The Central Stores Purchase Manual has 
no statutory force, but is one jn the neture 
of administrative instructions for guidance 
for making purchases. (Pare 11) 


The provisions of the Manual do not give 
any right of action to the tenderers, - when 
the Government Committee has decided not 
to accept any tender. (Pare 13) 


It is not necessary for the Committee to 
record any reasons for rejecting all the ten- 
ders. (Par: 13) 
_ The decision of the Committee to seject 
the tenders was held not to be arbitrary, ir- 
rational or unprincipled or discriminatory. 
AIR 1981 Raj 170 (Pt. B), Reversed, 

l (Paras l4, 16) 


In the field of public law, the acticn of 
the State is open to challenge only whea the 
action is. arbitrary, irrational, unreasonable 
and opposed to public interest or when the 
action is discriminatory in nature or viola- 
tive of Art. 14 of the Constitution and. the 
State action is nut otherwise open to chal- 
knee. AIR 1979 SC 1623; AIR 1980 SC 
1992; AIR 1975 SC 266; AIR 1969 SC 1081; 
AIR 1959 SC 490; AIR 1971 SC 733; AIR 
1972 SC i816 aad AIR 1974 SC 651, Ref. to. 


(Para 16) 
Cases Referred: Chronological faras 
AIR 1980 SC 1992 4, 10, 4, 15 
AIR 1979 SC 621: 1979 All LJ 368 22 
AIR 1979 SC 1628 4, 9A, W, 14 
AIR 1978 SC 597 ~ 9A 
AIR 1978 SC 851 20 
-AIR 1975 SC 266 9A 
AIR 1974 SC 555: 1974 Lab IC 427 9A 
AIR 1974 SC 651 9A 


*Against judgment of G. M. Lodha, .., re- 
ported in AIR 1981 Raj 170. 
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AIR 1972 SC 1816: 1972 Tax LR 2298 on 


AIR 1971 SC 733 A 
AIR 1969 SC 1081 9A 
AIR 1959 SC 490 9A 


(1959) 359 US 535:3 Law Ed 2¢ 1012, 
. Vitarelli v. Seaton 19 


D. S. Shishodia, Govt. Advocate, for Ap- 
pellants; L. R. Mehta, for Respondents. 


JAIN, J.:—- This is an appeal under S. 18 
of the Rajasthan High Court Ordinance 
against the order of the learned single Judge 
dated Feb. 12, 1981, whereby the petitioner- 
respondent's writ petition was allowed and 
the appellants were directed to immediately 
convene a meeting of the Central Stores 
Purchase Committee (hereinafter referred to 
as “the CSPC”) and decide the matter afresh 
on the basis of the tenders received for the 
year 1980-81 within a period of three weeks 
fróm the date of the order. 


2. The facts of the case lie within a 
narrow compass. They may be recalled as 
hereunder : 


The Deputy Secretary (Administration) 
and the Stores Purchase Officer (Admin- 
istration), Secretariat, Jaipur, issued a tender 
notice No. 2/80 on behalf of the CSPO of 
the Government of Rajasthan inviting ten- 
ders for the supply inter alia of hose pipes 
(PVC and Rubber). The said tender notice 
was published in the Rajasthan Patrika. 
By this tender a rate contract for purchase 
of PVC hose pipes was to bz entered be- 
tween the supplier on the one part and the 
Stores Purchase Officer, Finance Depart- ` 
ment, Government of Rajasthan, on the 
other to supply to the Government Depart- 
ments, Local Authorities and other Organi- 
sations. The  petitioner-respondeats and 
others submitted their tenders in the pre- 
scribed tender form within time. The ten- 
ders were opened on July 21, 1980. The 
tenders were processed and were sent for 
technical opinion. The Additional Chief 
Engineer (Mech.)/Public Health Engineering 
Department, Rajasthan, Shri K. L. Goel, 
after considering the various tenders, sam- 
ples and test certiticates, submitted his tech- 
nical report. He opined as under :— 

“I had ‘earlier also brought to the notice 
of C.S.P.0. that io each size of P.V.C. Flexi- 
ble Pipes material is available in varying 
thicknesses and weights per meter length. 
Neither the CSPO specifications provide for 
any specific thickness/weight per meter nor 
most of the firms have mentioned this im- 
portant parameter in their tenders. Measure- 


: ments taken in respect of various samples 


received by- the. CSPO also indicate that the 
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thicknesses and weights per meter consid- 
erably vary from one sample to another 
sample. Statements showing these measure- 
ments for all the 4 sizes of pipes are enclos- 
ed. Therefore, unless we compare rates on 
an uniform basis in respect of weight per 
meter, it is very difficult to make selection. 
‘Since there is no ISS for this product, it is 
all the more necessary that the specifications 
are comprehensive and clear. Furthermore, 
although the condition in the schedule of 
the specifications provides that Test Certifi- 
cates may be from any Government Test 
House. I am hesitant to recommend accept- 
ance of test certificates. issued by depart- 
ment laboratories which are generally meant 
for routine testing and are not fully equipped 
to carry out all the required tests. There 
are thus, only 2 firms whose Test Certifi- 
cates are from laboratories of repute (Shri 
Ram Test House and N. T. M., Alipur) but 
even out of these 2 one firm i.e. MGR In- 
dustries, Calcutta had not submitted sam- 
ples. It is thus evident that there is little 
scope for comparison of quality and rates 
certificates as well as sample. It is recom- 
mended that the specifications should be re- 
casted after mentioning the required pipe 
thickness,. weight per meter, permissible, 
tolerance etc. The specifications should also 
clearly mention laboratories whose certificates 
would be acceptable and should also state 
the tests whose results should be included 
in the certificates.” 


The Committee considered the technical re- 
port along with the tenders and decided for 
PVC hose pipes in its meeting held on Oct. 3, 
1980, that “this year no rate contract should 
be entered for this item” and hence none of 
the tenders were accepted for the year 1980- 
81. 


3. The petitioner’s case is that out of the 
tenders received, the tender submitted by 
the petitioner was the lowest for the sizes of 
40MM and 75MM. The petitioner having 
found its tender to be the lowest, it pro- 
ceeded to make preparations for the supply 
of the material to the extent indicated in the 
pro forma tender form, as in the event of 
the failure to make the supply, the petitioner 
would have suffered penalty as per condition 
No. 18 of the conditions of the contract. 
The petitioners-firm proceeded to make 
stocks of the material and managed to keep 
stores worth over rupees one lac to meet the 
requirements of the purchase officers likely 
to purchase PVC hose pipes during the 
period ending March 31, 1981. Mr. Jitendra 
Maheshwari, partner of the. petitioners-firm 
having learnt that purchases are being made 
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directly from the different parties by the 
purchasing officers contacted Shri R, L. Jain, 
Stores Purchase Officer on Oct. 21, 1980, 
on phone and it was informed that he does 
not propose to enter into a rate contract and 


has directed the purchasing officers ` to di- 


rectly effect purchases. The petitioner chal- 
lenged the action of the appellants on the 
grounds stated in para 11 of the writ peti- 
tion, to which we shail advert, while dealing 
with the contentions advanced before. us, 
and prayed that the appellants be directed 
to enter into a rate contract with the peti- 
tioner and not io effect purchases of PVC 
hose pipes otherwise than by way of rate 
contract, and the appellants may be .furthez 
forbidden from going back after inviting 
tenders for rate contract. 


4. The writ petition was resisted by the 
appellants. A return fo the writ petition 
was filed wherein reference to the technical 
report and consequently decision taken on 
that basis by the Committee was made and 
it was stated that the petitioner has no legal 
right to enforce entering into a rate contract, 
as the petitioner had simply answered an 
invitation to offer and the offer was not ac- 
cepted by the appellants. A replication to 
the return was also filed by the petitioner 
and in turn a further rejoinder to the repli- 
cation was filed by the appellants. In view 
of some defect in verification of the affidavit 
of Shri R. S. Sharma, Senior Accounts Offi- 
cer, Finance (W. & M.) Department, Rajas- 
than, Jaipur, his fresh affidavit was filed 
and further affidavit of Shri K. L. Goel, 
Additional Chief Engineer (Mech.), PHED, 
was also placed on record after conclusion 
of the arguments. The parties were of 
course heard on the additional affidavits, 
The learned Judge, however, rejected the 
affidavit of Shri K. L. Goel and after mak- 
ing reference of some of the provisions of 
the Central Stores Purchase Manual and the 
decisions of the Supreme Court in Ramana 
Dayaram Shetty v. International Airport 
Authority of India (AIR 1979 SC 1628) and 
Kasturi Lal Lakshmi Reddy v. State of 
J. & K. (AIR 1980 SC 1992), held that it 
gives a right of action in law Court toa 
limited extent. The learned Judge held — 
“That being so it is not possible to accept 
the defence put forward by the respondent 
and justification for the order refusing to 
take tenders for rate contract for this item 
for the year 1980-81. Undoubtedly the 
order as it stand is arbitrary and the respon- 
dents have not been able to justify it by 
putting relevant material providing justifica« 
tion for it.” The learned Judge then con- 
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cluded — “Therefore, there is no escape bult 
to quash the impugned order, by whick ail 
tenders inciuding that of the petitioner Lave 
not been considered for rate contract for 
PVC Hose Pipes in Rajasthan for the vear 
1980-81. The petitioner cannot claim ac- 
ceptance of his tender from this Court ax it 
is for the Committee to reconsider it.” 
Consequently the learned Judge by accepting 
the writ petition gave the direction as stated 
above. 


5. Agerieved by the direction given by 
the learned single Judge, the State of Rijas- 
than and the Stores Purchase Officer-:um- 
Deputy Secretary Finance (C.S.F.0.) Desart- 
ment, Government, of Rajasthan, have pre- 
ferred this appeal. 


6. We have heard Shri D. S5. Shisbodia, 
learned Government Advocate, for the ap- 
pellants and Shri L. R. Mehta, learned coun- 
sel for the petitioner-respondents. 


7. Shri D. S. Shishodiz, learned consel 
for the appellants, vehemently submitted 
that the direction given by the learned Fudge 
for convening the meeting of the CSPC and 
for considering the tenders afresh witiin a 
period of three weeks, wes absolutely un- 
called for and unwarranted. The learned 
Judge seriously erred in holding that the 
decision of the Committee was arbitrary. 
The reasoning and the consideration made 
‘by the learned Judge in arriving at the 
above finding, has absolulely no basis and 
the entire reasoning is faulty. He rged 
that there is no provision in the Manual 
making it obligatory for -he Organisation to 
enter into a rate contract and not to effect 
purchases otherwise than by entering mto a 
rate contract. Reference was made by Shri 
‘Shishodia to some provisions of the Manual, 
which go to show that it is -entirely the look 
out of the Committee to decide as to whe- 
ther any article in the centralised list is to 
be purchased through a rate contract cr not 
and it is also in the discretion of the Com- 
mittee to accept or reject all tenders end to 
re-invite tenders and to accept the technical 
report and take a decision on that basi:. He 
submitted that the decision of the Conamittee 
was absolutely an administrative decision, 
which is not open to challenge in a Court of 
law. He maintained that the order cœ the 
learned Judge makes reference to unfcunded 
facis and uncalled for the incongruou: ob- 
servations. 


8. Shri L. R. Mehta, learned counsel for 
the petitioner-respondents, on the other hand, 
defended the order of -the learned Judge and 
submitted that the learned Judge has given 
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an innocuous direction for consideration of 
the tenders on merits in accordance with the 
kpecifications mentioned in the tender notice 
after holding that the decision of the Com- 
mittes was arbiirary in character. He urged 
that in the field of public ‘aw, the Govern- 
ment cannot be allowed te act arbitrarily. 
The tenderers were entitled to consideration 
of the tenders in accordance with the terms 
of the tender notice. After having called the 
tenders, the Committee could not decide that 
no rate contract should be entered for the 
item of hose pipes for the year 1980-81. The 
appellants are estopped from doing so. The 
decision of the Committee was also attacked 
on some other grounds, which we shall pre- 
sently discuss. He submitted that the con- 
clusions and the findings and consequently 
the direction given on their basis, is unassail- 
able, even when observations made by the 
learned Judge here and there in the order 
are ignored. 


9. Before dealing with the points and 
controversy raised in the present appeal and 
before adverting to the arguments and con- 
tentions advanced by both the sides, it would 
be proper to refer to some of the pronounce- 
ments of the Supreme Court dealing with the 
rule of Administrative Law inhibiting arbi- 
trary action of the Government and the rule 
flowing from Art. 14 of the Constitution. 


9.A. In Ramana Dayaram Shetty v. Inter- 
national Airport Authority of India (AIR 
1979 SC 1628) (supra), Justice P. N. Bhag- 
wati reviewed the case law and observed as 
under, in para 12 of the Report :— 


“It must, therefore, be taken to be the law 
that where the Government is dealing with 
the public, whether by way of giving jobs or 
entering into contracts or issuing quotas of 
licences or granting other forms of largess, 
the Government cannot act arbitrarily at its 
sweet will and, like a private individual, deal 
with any person it pleases, but its action 
must be in conformity with standard or norm 
which is not arbitrary, irrational or irrelevant. 
The power or direction of the Government 
in the matter of grant of: largess including 
award of jobs, contracts, quolas, licences: etc., 
must be confined and structured by rational, 
relevant and non-discriminatory standard of 
norm and if the government departs from 
such standard or norm in any particular case 
or cases, the actioni of the Government would 
be liable to be struck down, unless it can be 
shown by the Government that the departure 
was not arbitrary, but was based on some 
valid principle which in itself was not ite 
rational, unreasonable or discriminatory.” 


f 
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Apart from the rule of Administrative Law 
inhibiting arbitrary action Bhagwati, J., also 
considered the matter from the stand-point 
of doctrine of equality embodied in Art. 14. 
It was observed as under (para 21) :— 


“It ig now well settled as a result of the 
decision of this Court in E. P. Royappa vV. 
State of Tamil Nadu, (1974) 2 SCR 348 : 
(AIR 1974 SC 555) and Maneka Gandhi v. 
Union of India, (1978) 1 SCR 248 : (AIR 
1978 SC 597) that Article 14 strikes at arbi- 
trariness in State action and ensures fairness 
and equality of treatment. It requires that 
State action must not be arbitrary but must 
be based on some rational and relevant prin- 
ciple which is non-discriminatory; it must not 
be guided by any extraneous or irrelevant 
consideration, because that would be denial 
of equality. The principle of reasonableness 
and rationality which is legally as well as 
philosophically an essential element of equal- 
ity or non-arbitrariness is projected by Arti- 
cke 14 and it must characterise every State 
action, whether it be under authority of law 
or in exercise of executive power without 
making of law. The State cannot, therefore, 
act arbitrarily in entering into relationship, 
contractual or otherwise with a third party, 
but its action must conform to some standard 
or norm which is rational and non-discrimi- 
natory.” 


After referring’ to a decision in Erusian 
Equipment and Chemicals Ltd. v. State of 
West Bengal, (AIR 1975 SC 266) it was fur- 

ther observed as under (at paras 14 and 17):— 


“A citizen has a right to claim equal treat- 
ment to enter into a contract which may be 
proper, necessary and essential to his lawful 
calling — It is true that neither the petitioner 
nor the respondent has any right to enter 
into a contract but they are entitled to equal 
treatment with others who offer tender or 
quotations for the purchase of the goods.’ 


It must, therefore, follow as a necessary 
corollary from the principle of equality 
enshrined in Art. 14 that though the State is 
entitled to refuse to enter into relationship 
with any one, yet if it does so, it cannot arbi- 
trarily choose any person it likes for entering 
into such relationship and discriminate be- 
tween persons similarly circumstanced, but it 


must act in conformity with some standard 
or principle which meets the test of reason- 
ableness and non-discrimination and any de- 
parture from such standard or principle would 
‘be. invalid unless it can be supported or justi- 
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fied on some rational and non-discriminatory 
ground.” (underlined mine). 


His Lordship Bhagwati, J., then referred te 
the decisions of the Supreme Court in Rasbi- 
hari Panda v. State of Orissa, (1969) 3 SCR 
374 : (AIR 1969 SC 1081); C. K. Achutan 
v. State of Kerala, (1959) Supp (1) SCR 787: 
(AIR 1959 SC 490); Trilochan Mishra v. 
State of Orissa, (1971) 3 SCR 153 : (AIR 
1971 SC 733); State of Orissa v. Harinarayan 
Jaiswal, (1972) 2 SCC 36: (AIR 1972 SC 
1816) and P. R. Quenim v. M. K. Tandel, 
(1974) 3 SCR 64 : (AIR 1974 SC 651) and 
stated in para 26 as under :— 


\ 


“This decision merely feiterates the prin- 
ciple laid in the earlier decisions in Trilochan 
Mishra v, State of Orissa (AIR 1971 SC 733) 
(supra) and State of Orissa v. Harinarayan 
Jaiswal (AIR 1972 SC 1816} (supra) and 
points out that 2 condition that the Govern- 
ment shall be at liberty to accept or reject 
any bid without assigning any reason there- 
for is not violative of Art. 14 and that ‘in 
matters relating to contracts with the Gov- 
ernment, the latter is not bound to accept the 
tender of the person who offers the 
highest amount”. Nowhere does it say that 
such a condition permits the Government to 
aci arbitrarily in accepting a tender or that 
under the guise or pretext of such a condi- 
tion, the Government may enter into'a con- 
tract with any person it likes, arbitrarily and 
without reason. In fact the Court pointed 
ouf at the end of the judgment that the act 
of the Government was not ’shown to be 
vitiated by such arbitrariness as should call 
for interference by the Court’, recognising 
clearly that if the rejection of the tender of 
the Ist respondent were arbitrary, the Court 
would have been justified in striking it down 
as invalid.” 


10. In Kasturi Lal Lakshmi Reddy v. 
State of J. & K. (AIR 1980 SC 1992) (supra) 
after referring to the case of Ramana Daya- 
ram Shetty v. International Airport Auth- 
ority of India (AIR 1979 SC 1628) (supra) 
Bhagwati, J., observed that the discretion of 
the Government has been held to be not un- 
limited in that the Government cannot give 
largess in its arbitrary discretion or at its 
sweet will or on such terms as it chooses in 
its absolute discretion. There are two limita- 
tions imposed by law which structure and 
control the discretion of the Government in 
this behalf. The first is in regard to the 
terms on which largess may be granted and 
the other, in regard to the persons who may 
be recipients of such largess. . Bhagwati, J., 
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further observed that (at p. 2000 of AIR 
1980 SC 1992),— 


“Where any governmental ection fails fo 
satisfy the test of reasonablenzss and public 
interest discussed above and is found to be 
“ wanting in the quality of reasonableness or 
lacking in the element of public interest, it 
would be liable to be struck down as invalid. 
It must follow as a necessary corollary from 
this proposition that the. Government cannot 
act in a manner which would benefit a pri- 


vate party at the cost State; such an action 
would be both unreasonable and contrary to 
public interest.” 
(Underlined mine). 


“His Lordship Bhagwati, J., then made the 
following observations in connection with 
presumption of reasonableness and public 

_interest of the governmental action and heavy 

` burden on the party to make out a case of 
unreasonableness of action or action without 
public interest (at p. 2001 of AIR 1980 SC 
1992) :— 


“But one basic principle which must guide 
the Court in arriving at its determination on 
this question is that there is always a pre- 


sumption that the governmental action is 
reasonable and in public interest and it is for 
the party challenging its validity to show that 
it was wanting in reasonablenzss or is not in- 
formed with public interest. This burden is 
a heavy one and it has to be discharged to the 
the satisfaction of the Court by proper and 
adequate material. The Court cannot lightly 
assume that the action taken by the Govern- 
‘ ment is unreasonable or without public inter- 
est because, as we said above, there are a 
large number of policy considerations which 
must necessarily weigh with the Government 
in taking action and therefore the Court 
would not strike down governmental action 
as invalid on this ground, urless it is clearly 
satisfied that the action is amreasonabfe or 
not in public interest. But wkere it is so satis- 




















fied, it would be the plainest duty of the - 


Court under the Constitution to invalidate 
the governmental action. 
most important functions of the Court and 
„also one of the most essential for preservation 
” of the rules of law. It is imperative in a 
democracy governed by the rule of law that 
governmental action must be kept within the 
limits of the law and if there is any trans- 
gression, the Court must be ready to condemn 
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it. It is a matter of historical experience that, 
there is a tendency in every’ government to 
assume more and more powers and since it 
is not an uncommon phenomenon in some 
countries that the legislative check is getting 
diluted, it is left to the Court as the only 
other reviewing authority under the Constitu- 
tion to be increasingly vigilant to ensure ob- 
servance with the rule of law and in this task, 
the Court must not flinch or falter. It may 
be pointed out that this ground of invalidity, 
namely, that the governmental action is un- 
reasonable or lacking in the quafity of public 
interest, is different from that of mala fides 
though it may, in a given case, furnish evi- 
dence of mala fides.” 
(Underlined mine}. 


While referring to the second limitation on 
the discretion of the Government in grant of 
largess to the persons to whom such largess 
may be granted, it was observed that (at 
p. 2001 of AIR 1980 SC 1992),— 


“The Government is not free, like an 
ordinary individual, in selecting the recipients 
for its largess and it cannot choose to deal 
with any person it pleases in its absolute and 
unfettered discretion. The law is now well 
established that the Government need not 
deal with anyone, but if it does so, it must 
do so fairly without discrimination and with- 
out unfair procedure. Where the Govern- 
ment is dealing with the public whether by 
way of giving jobs or entering into contracts 
or granting other forms of largess, the Gov- 
enment cannot act arbitrarily at its sweet will 
and, like a private individual, deal with any 
person it pleases, but its action must be in 
conformity with some standard or norm which 
is not arbitrary, irrational or irrelevant. The 
governmental action must be arbitrary or 
capricious, but must be based on some princi- 
ple which meets the test of reason and rel- 
evance. This rule was enunciated by the 
Court as a rule of administrative law and it 
was also validated by the Court as an emana- 
tion flowing directly from the doctrine of 
equality embodied in Art. 14.” 

(Underlined mine) 

10. Having quoted the excerpts in extenso 
from the two decisions of the Supreme Court, 
it will be seen as to whether in the present 
case the petitioner-respondents have any right 
of action as has been found by the learned 


Judge, in the light of the law laid down by 
the Supreme Court. © 


11. The learned Judge on the basis of the 
provisions of the Manual has further found 
that there is a right of action in the petitioner 
for which it is essential to advert to the pro- 


174 Raj, 


visions of the Manual. It may be stated that 
the Manual, in our opinion, has no statutory 
force. It is in the nature. of administrative 
instructions for guidance for making pur- 
chases. In connection with the Central 
Stores purchases the Government has estab- 
lished an Organisation, namely, CSPO and to 
that Organisation has been attached a Com- 
mittee,’ namely, CSPC, consisting of the 
Financial Commissioner as Chairman, three 
officers as members and a Stores Purchase 
Officer as Member Secretary. Clause 2 of the 
Manual provides for the General functions 
of the Organisation. The general functions 
inter alia are (1) to enter into rate contract 
for the stores which are purchased in large 
quantities and are in common use in several 
departments of the Government, (2) to decide 
and determine the store articles or material, 
the purchase of which is to be made on the 
rate contracts concluded by the Organisa- 
tion, (3).to draw up standard specifications 
of various items of stores as far as prac- 
ticable, in consultations with the departments 
concerned, (4) to invite tenders for items on 
the centralised list, scrutinize the same, settle 
terms of rates, mode of delivery and terms 
of payment, convey acceptance, execute 
agreement and issue Rate Contract Orders 
for the information of the Direct Demand- 
ing Officers. Clause 3 lays down the func- 
tions of Central ‘Stores Purchase Committee. 
Inter alia the functions are, to decide and de- 
termine,— (1) Stores articles for which rate 
contracts are to be concluded; (2) specifica- 
tions, approximate quantity, duration of rate 
contract and delivery period; and (3) Condi- 
ions of tender and contract including special 
conditions, if any. ‘Clause (5) lays down the 
procedure for concluding rate contract. It 
provides that the Organisation shall review 
the period of expiry of various items. of 
Stores from time to time and with the ap- 
proval of Committee, the Stores Purchase 
Officer shall issue tender notice in news- 
papers unless the Committee decide that the 
Organisation shall negotiate with firms hold- 
ing D. G. S. and D/other State Government 
Tate contracts and the firms agree to supply 
on the same rates and on such conditions as 
may be mutually apreed. Clauses 6 to 12 
deal with details of notice, tender form fees, 
details ‘of tender form, sale of tender form, 
receipt of tender form, opening of tenders, 
and tabulation of tenders. . Clause 13 pro- 
vides for demonstration of sample/technical 
inspection. The Stores Purchase Officer shall 
take action for the practical demonstration 
of samples before such experts as the Com- 
mittee may direct and the tenderers may be 
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asked to demonstrate their samples personally 
and bring to the notice of experts important 
features of their articfes. Sub-clause (3) of 
Cl. 13 is as under :— 


(3) The Stores Purchase Officer. may ob- 
tain recommendations of experts in writing 
specifically mentioning whether they approve 
the samples and if not for what reasons. In 
such cases where experts can give general 
reasons for rejecting a particular make/type/ 
specification, detailed reason for rejecting each 
tender may not be recorded.” 


Sub-clause (4) of Clause 13 empowers the 
Committee to dispense with the necessity of 
demonstration/testing. It further provides 
that the decision of the Committee whether 


any test certificate is acceptable or not shall: 


be final. Sub-clause (6) of Cl. 13 further 
provides that the tenderer shall not be in- 
formed of reasons for rejection of articles of 
stores on the basis of experts recommenda- 
tion based on testing and decision of the 
Committee shall be final whether the Com- 
mittee agrees or disagrees with the recom- 
mendations of the experts. Reasons shall, 


however, be recorded where expert’s recom- 
et oN 
mendations are not accepted by the Commit- 





tee. Clause 14 deals with the approval of 


Committee. This clause enjoins on the Stores 
Purchase Officer to convene a meeting of the 
Committee after preparation of tabular state- 
ment and getting technical report of expert 
about demonstration/testing, if any, and at 
the meeting some or all of the experts may 
also be specially invited to attend the meet- 
ing of the Committee for explaining any 
point in the technical report. Sub-cl. (3) of 
Cl. 14 provides that other things remaining 
the same, the Committee may keeping in view 


of the production capacity approve lowest 


quotations; and sub-clause (4) of Cl. 14 lays 
down that if the Committee rejects lowest 
offers, reasons for the same may be record- 
ed suitably justifying the same. Sub-cl. (7) 
of Cl, 14 provides as under :— 


“(7) The Committee may reject all tenders, 
re-invite fresh tenders and authorise all 
Direct Demanding Officers to purchase arti- 
cle from open market during the period when 
there is no rate contract in force.” 


Clauses 15, 16 and 17 deal with acceptance 
of tenders, issue of rate contract order, and 
earnest money and security deposit. 


12. Clause (25) of the Conditions of 
Tender and Contract (Annexufe 2) is to- the 
effect that the Stores Purchase Organisation 
reserves the right to accept any tender not 
necessarily the lowest, reject any tender with- 


= 
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out assigning any reasons and accept tender 
for all or any one or more of the articles for 
which tender has been given. 


13. It may be mentioned that there is no 
- provision in the Manual nor we have been 
" referred to any such clause, which makes it 
obligatory for the Organisatior to effect pur- 
chase -of articles in the centrelised list con- 
tained in Appendix ‘A’ only through a rate 
contract. On the contrary what we find is 


that it is the function of the Organisation 
and the Committee as provided in Cls. 2 
and 3 to decide and determine the Stores 
articles for which rate contracts are to be 
concluded even when the Orzanisation and 
the Committee have decided once that a 
particular store article has to be purchased 
through rate contract. It implies that it has 
also the power to revise the earlier decision 

-and decide that rate contract-may not be con- 

' cluded for any store articles for a particular 
year. From the survey of the relevant pro- 
visions of the Manual and the relevant con- 
ditions it is to be seen as to whether they 
furnish any right of action to the petitioner, 
when the Committee has decided not to enter 
into any rate contract for the item of PVC 
hose pipes for the year 1980-81. From the 
perusal of sub-cl. (3) of Cl. 13, sub-cl. (7) of 
Cl. 14 and condition 25 of the Conditions 
of Tender and Contract, jt igs abundantly 
clear that the Committee has the power of 
rejection of tenders and where Committee 
agrees with the opinion of the expert it is 
not necessary to record any reasons for re- 
jection of each tender. Further the Organisa~ 
tion has the power to accept any tender not 
necessarily lowest and reject any tender with- 
out assigning any reasons and it may accept 

« tender for all or any one or more of the arti- 
cles for which tender has been given. We 
need not go into the question of constitu- 
tional validity of such provisions, as the same 
has not been canvassed before us. We are 
only called upon to examine the validity of 
the decision of the Committee in not enter- 
ing into a rate contract for the item of PVC 
hose pipes for the year 1980-81, 


14. It would appear fron the narration 
of the facts given above that the Committee 
took the impugned decision on the basis of 
the technical report. It appears that the 
Committee agreed with the report of Shri 
K. L. Goel, Additional Chief Engineer 

> (Mech.), PHED, Jaipur, who was of the 
opinion that the specifications were wanting 
im some respects. The given specifications 
did not provide for any specific thickness 
and weight per meter. The technical report 
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attached a comparative statement of the 
samples of the various parties relating to the 
measurements of thickness and weight pe 
meter and the expert was of the opinion that 
the thickness and weight per meter of the 
samples considerably vary. The expert also 
advised -about the test certificates to be re- 
quired from the tenderers. The expert was of 
the opinion that the specifications should be 
recast after mentioning the required pipe 
thickness, weight per meter, permissible toler- 
ance etc. and the specifications should also 
dearly mention the laboratories whose certifi- 
cates would be acceptable and should also 
state the tests whose results should be in- 
cluded in the certificates: Acting on the 
opinion of the technical expert, the Commit- 
tee resolved not to enter info any rate con- 
tract for the year 1980-81. The decision so 
reached by the Committee, in our considered 
opinion, cannot be said to be arbitrary, ir- 
rational or unprincipled. It appears that the 
learned single Judge reached to the conclu- 
sion that the decision of the Commiitee is 
arbitrary on the basis that the appellants 
kave not placed relevant, material justifying 
the decision of the Committee and it appears 
from the order of the learned single Judge 
that the learned single Judge rejected the 
affidavit of Shri K. L. Goel, firstly on the 
ground that the affidavit was filed at a late 
Stage and secondly, Shri Goel was not one of 
the members of the Committee. Both these 
basis have not been pressed into service be- 
fore us by the learned counsel for the peti- 
ttoner-respondents, as it has been conceded 
before us that Shri K. L. Goel was the mem- 
ber of the Committee and it is also conced- 
ed that the report of the technical expert was 
placed before the learned single Judge. Fur- 


. ther there was no valid ground for the rejec- 


tion of the affidavit of Shri K. L. Goel. The 
learned single Judge proceeded to record his 
finding on the basis that in the absence of 
the affidavit of Shri K. L. Goel, there is 
nothing on record to make out a valid defence 
for complete rejection of all the tenders for 
the item of PVC hose pipes for the relevant 
year. It is submitted by Shri Shishodia that 
the learned single Judge ventured to enter 
into the question as to why the specifications 
were wanting in some respecis, as stated in 
the report of the technical expert and for the 
first time the expert recommended that the 
names of the laboratories should be men- 
tioned in the specifications, whose certificates 
would be accepted and the learned single 
Judge also wrongly assumed that during the 
last year also the tenders were not accepted, 
The appellants’ case for the last year was 
that the item of PVC hose pipes was deleted 
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from the centralised list of CSPO in view 
of the estimated demand for the year 1979-80 
as per the decision of the Committee, taken 
in its meeting held on Nov. 27, 1979. Shri 
Shishodia, learned Government Advocate, 
also submitted that apart from the affidavit of 
Shri K. L. Goel there was the affidavit of 
Sbri R. S. Sharma, Officer-in-Charge. Though 
he may not have any personal knowledge 
regarding the decision of the Commitiee, still 
on the basis of the record he has sworn this 
fact that the report of the technical expert 
was considered by the Committee and the 
Committee after consideration of the report 
decided not to enter into any rate contract. 
In this connection suffice it to say that in 
view of the principle expounded in Kasturi 
Lal Lakshmi Reddy v. State of J. & K.’s case 
(AIR 1980 SC 1992) (supra) that there is 
always a presumption that the governmental 
action is reasonable and in public interest 
and it is for the party challenging its validity 
to show that it is wanting in reasonableness 
or is not informed with public interest, and 
this burden is a heavy one. In our opinion 
the petitioners have failed to discharge this 
heavy burden. On the contrary, by positive 
material evidence, the appellants have estab- 
lished that the decision taken by the Com- 
mittee was not an arbitrary one. The two 
decisions of the Supreme Court of which ex- 
cerpis have been extracted above, do not in 
any way help the petitioner. They have no 
application to the facts of the present case 
and are clearly distinguishable. In the deci- 
sion Of Ramana Dayaram Shetty v. Inter- 
national Airport Authority of India (AIR 
_ 1979 SC 1628) (supra) tenders were invited 
from Registered Second Class Hoteliers 
having at least five years’ experience for put- 
ting up and running a Second Class Restau- 
rant and two snack Bars at the Airport for 
a period of three years. This was a condi- 
tion of eligibility. The International Airport 
Authority in disregard of this eligibility con- 
dition, accepted the tender of the 4th respon- 
dents who did not have the requisite ex- 
perience as a Second Class Hostelier for the 
prescribed length of time and on the facts of 
. that case it was held that the International 
Airport Authority of India was not entitled 
to act arbitrarily in accepting the tender of 
the 4th respondents, but was bound to con- 
form to the standard or norm laid down in 
para 1 of the notice inviting tenders and it 
was further observed that the first respon- 
dent, namely, International Airport Authority 
in accepting the tender of the 4th respondents 
denied equality of opportunity to others simi- 
larly situate in the matter of tendering for 
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the contract, as they were precluded from do- 
ing so by the condition of eligibility requir- 
ing five years’ experience, so it was held that 
the action of the first respondent was clearly 
discriminatory and it was also arbitrary and 
without reason. It was held that the accept- 
ance of the tender of the 4th respondents was 
invalid as being violative of the equality 
clause of the Constitution as also of the rule 
of the administrative Jaw inhibiting arbitrary 
action. 

15. In Kasturi Lal Lakshmi Reddy v. 
State of J. & K. (supra) the State passed an 
order sanctioning 11.85 lacs blazes in in- 
accessible areas to the 2nd respondents for a 
period of 10 years on the terms and condi- 
tions set out in fhe Order. The order of the 
State Government was challenged on the 
ground that it was arbitrary, mala fide and 
not in public interest and it creates monopoly 
in favour of 2nd respondents and that the 
State has acted arbitrarily in selecting the 
2nd respondents for awarding tapping con- 
tract, without affording any opportunity to 
others to compete for obtaining such contract 
and this action of the State is not based on 
any rational or relevant principle and is, 
therefore, violative of Art. 14 of the Con- 
stitution and the rule of administrative law. 
All the three grounds, on which the order 
was challenged, were rejected and it was held 
that in pursuance of the particular policy of 
the State Govt. the order was passed by the 
State sanctioning allotment of blazes to the 
2nd respondents. 

16. It may be stated here that in the pre- 
Sent case no rate contract was entered into 
with any of the tenderers. Thus, all the 
tenderers have been treated equally and ques- 
tion of differential or discriminatory treatment, 
does not arise. 


and the State action is not otherwise open t 
challenge. It may be mentioned that the State 
is free not to deal with any person. Such a 
proposition is abundantly clear from some of 
of the excerpts quoted above. What has 
been done in the present case, is only this 
that the Committee decided not to enter into 


‘any rate contract and that too in view of the 


report of the technical expert. Such a deci- 
sion of the Committee, in our Opinion, can- 
not be said to be arbitrary, irrational or op- 
posed to public interest. We have not been 
referred to any decision, which may have 


direct bearing on the facts of the present 
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17.. It is contended by Sari Mehta that 
though the appellants are not bound to enr 
into a rate contract, but they are under an 
obligation to. take into ccnsideration tae 
tenders submitted by the tenderers. Toe 
Committee has not even considered the ten- 
ders. It may be pointed ort that factua_ly 
this submission has no basis. It has bæn 
categorically averred by th2 appellants in 
paras 1 and 2 of the additional pleas of *he 
reply to the writ petition that the tenders of 
the tenderers were considered and the sam- 
ples of the fenderers along with the peti- 
tioners’ samples were put for technical opin- 
ion and further on the receipt of the techmi- 
cali report, the technical resort along with 
the tenders etc. were put before the Commit- 
tee for taking necessary decision. Shri K L. 
Goel, in his affidavit; has mentioned the im 

which was put on Agenda. The Agenda was 
' “Consideration of tenders for PVC and rubser 
hose pipes”. Under this Agenda the contents 
of the technical report and consideration of 
the recommendations, are placed before the 
Committee. Thus, this contention has no 
factual basis that the tenders were not œn- 
sidered. 


- 18. It is next contended- by Shri Menta, 
learned counsel for the respondents, that the 
decision of not entering info any rate con- 
tract, should have preceded the act of invi:ing 
tenders and it should not have been. decHed 
after inviting the tenders. Having decidec to 
invite tenders, the tenders should have teen 
considered on the given specifications. 


sions of the relevant Manual and the rele~ant 
condition of the tender and contract.. The 
Committee could revise. its decision to eater 


“ into the rate contract for he item in ques- - 


tion on finding that the specifications g ven 
in the tender notice are wenting in material 
respects and the requirements of -test ce-tifi- 
cates aiso need to be changed. 
been canvassed before us, nor it could be 
successfully canvassed that deliberately with 
ulterior motive and design, the required 
specifications were not given in the - teader 
notice and a device is found through the ex- 


pert report for not entering into a rate zon-. 


tract. It may be stated that the Committee 
is a High Power Committee as- envisage1 in 
Cl. 3 and its personnel corsists of the uth- 
orities mentioned in sub-cl. (2) of Cl. 1. It 
> cannot be conceived that sech a High Pewer. 

Committee would deliberately conspire be:ore- 
hand to reach’ a decision already. in. -heir 
view. It appears. that when the- samples vere 
compared by the technical. expert, who: aim- 
O 1982 Raj. 12 VIM, G36.: oe. too 
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contention has no merit in view.of the povi- 
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self was the member of the Committee, it 
was found- that there is a considerable vari- 
ance in the samples in thickness and weight 
per meter and it was also considered 
what certificates would be accepted contain- 
ing what requirements. So on the basis of 
the expert report, the Committee decided not 
to enter into a rate contract. As to the re- 
quirements of specifications and test certifi- 
cates we may say that it is not for the Court 
to enter into that question, for it cannot be 
expected from the Court to pronounce its 
opinion on the- technical aspects of the 
specifications. Thus, the decision of the 
Committee is not rendered invalid on the 
ground that it was reached after inviting 
tenders. 


19. It is next argued by Shri 
learned counsel for the respondents that the 
Committee is precluded from rejecting all 
the tenders on any extraneous or irrelevant 
consideration and the Committee must be 
rigorously held to the standards by which it 
professes its actions to be judged and it 
must scrupulously observe those standards 
on pain of invalidation of an act in viola- 
tion of them. Reference was made .to the 
following rule enunciated by Mr. Justice 
Frankfurter in Vitarelli v. Seaton, (1959) 359 
US 535:3 Law Ed 2d 1012 :— 


“An executive. agency must be rigorously 
held to the standards by which it professes 
its action to be judged. ........ Accordingly, 
if dismissal from employment is based on a 
defined procedure, even though generous be- 
yond the requirements that bind such agency, 
that procedure must be scrupulously observ- 
ed. ........ This judicially evolved rule of 
administrative law is now firmly established 
and, if I may add, rightly so. He that takes 
the procedural.sword shall perish with the 
sword.” . — f 
Shri Mehta urged that the consideration of 
the tenders should have been made only in 
accordance with the standard or norm with 
regard to the specifications, as mentioned in 
the tender notice. Consideration of the. ten- 
ders on different specifications is nothing, 
but an arbitrary action on the part of the 
Committee. We are unable to accept this 
contention of Shri Mehta. It may be stated 
that if the Committee had accepted any ten- 
der with different specifications not mention- 
ed in the tender notice, then this argument 
could have been legitimately advanced. In 
the present case the Committee has not acted 
in such a manner.. Jt has rejected. all. the 
tenders and adopted the. same standard -or- 


Mehta, 


norm for all by not’ entering into any -rate 


4 
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contract for the year 1980-81 in the light of 
the expert report and it cannot be said that 
the Committee acted on any extraneous of 
irrelevant consideration. 


20. Shri Mehta, learned counsel for the 
appellants, further urged that the expert's 
report cannot be looked into inasmuch as 
the same has not been referred to in the 
decision of the Committee and the reasons, 
which led to the decision of the Committee, 
cannot be supplied. Thus, the decision of 
the Committee suffers from the vice that it 
is a non-speaking and an unreasoned one. 
Reference was made by Shri Mehta toa deci- 
sion of the Supreme Court in Mohinder 
Singh Gill v. Chief Election Commr., New 
Delhi (AIR 1978 SC 851), wherein it has 
been observed that when a statutory func- 
tionary makes an order based on certain 
grounds, its validity must be judged by the 
reasons so mentioned and cannot be suppie- 
mented by fresh reasons in the shape of 
affidavit os otherwise. Otherwise, an order 
bad in the beginning may, by the time it 
comes to Court on account of a challenge, 
get validated by additional grounds later 
brought out. In our opinion these observa- 
tions have been made while considering an 
order made by a statutory functionary 
where certain reasons have been given. In 
the present case it is not so. The Committee 
cannot be said to be a statutory functionary 
and further in the decision of the Committee 
no reasons have been given. Had any fea- 
sons been ‘given, perhaps it could be said 
that further reasons cannot be allowed to be 
supplied: The Committee is discharging its 
administrative or executive function. While 
discharging such a function it was not obli- 
gatory for the Committee to state the rea- 
sons on which its decision or resolution is 
based. The Committee could, on considera- 
tion of the report of the expert, take a deci- 
gion. Such a decision does not become in- 
valid on account of lack of reasons. 


21. It was next urged by Shri Mehta, 
learned counsel for the: respondents, that 
under R. 14 (7) the only course, which was 
open to the Committee, was to reinvite fresh 
tenders after rejection of all the tenders. 
Such: a course has not been followed in the 
present case. This submission of Shri Mehta, 
in our opinion, ignores the essential nature 
of the function of the Organisation and the 
Committee. It was entirely within the dis- 
cretion of the Organisation and the Com- 
mittee to-reinvite fresh tenders or to decline 
reinviting such tenders. By declining to re- 
invite fresh tenders, it cannot be contended 
that the public interest would suffer. Whe 
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direct demanding officers in the various 
departments are required to act in accord- 
ance with the provisions of Chap, XII deal- 


ing with Stores, of the General Finance & 


Account Rules (hereinafter referred to as 
“the GFAR”). 
is entered into, the authorities are compe- 
tent to purchase stores acting in accordance 
with the provisions of the GFAR. Rule 255 
provides that all purchases of Stores for use 
in the public service should be regulated in 
strict conformity with the Stores Rules and 
the subsidiary instructions as may be issued 
by the Government from time to time. 
Reference may be made to Appendix XVI. 
Appendix XVI makes elaborate rules for the 
purchase of stores. Rule 2 thereof provides 
that toe tenders shall be invited for the sup- 
ply of all arlicles unless the value of the 
crcer to be placed is small or sufficient rea- 
sons, to be recorded, exist which indicate 
that it is not in public interest to call for the 
tenders. Rule 3 makes a provision for'ob- 
taining tenders and provides that the tenders 
should be obtained:— (i) by advertisement 
(open tenders), (ii) by direct invitation to a 
limited number of firms (limited tender), 
(iii) by invitation to one firm only (single 
tendey of private purchase), and (iv) by ne- 
gotiations. According to R. 4 the ‘Open 
Tender’ system i.e. invitation to tender by 
public advertisement, shouid be used asa 


general rule and must be adopted subject to 


the exceptions noted in subsequent rules, in 
all the cases in which the estimated value 
of the tenders to be received is Rs. 5,000/- 
or over. The ‘single tender’ system may be 
adopted in the case of small orders, or when 
the articles required are of a proprietary 
character and competition is not considered 
necessary, as per R. 7. It is further stated 
in this rule that a ‘Small order’ shall be in- 
terpreted to mean for this purpose an order 
the total value of which does not exceed 
Rs. 500/-. Thus, there is ample safeguard 
of public interest provided under the GFAR. 


22. Shri Mehta, learned counsel for the 
respondents, urged that if the Manual as 
a whole is read, the Organisation has repre- 
sented that for the item PVC hose pipes, 
which is included in the centralised list, a 
rate contract will be entered into and no 
purchases would be effected from the open 
market. Such a representation is implicit 
whereby the tenderers were led to believe 
that a rate contract of one, who has given 
the lowest rate, will be entered into. The 
petitioners’ firm haying known that its rates 
are lowest, acting on the representation 


Even when no rate contract 
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altered’ its position and arranged for the re- 
quisite stocks for being supplied, so the 
Organisation is estopped from going back 
on the tender notice. In our opinion, there 
is no basis for this . submission. Rather, 
«what we find is that the representation which 
has been made by the Organisation is that 
it is not necessary that any rate contract 
may be entered into. The tenderers knew 
it that all the tenders may be rejected and 
consequently, no rate contract may be en- 
tered into by the Organisation. Reference 
was made to the case Molilal Padampat 
Sugar Mills Co. Ltd. v. State of U. P. (AIR 
1979 SC 621). That case cealt with the 
doctrine of promissory estoppel. In our 
opinion the principles enunciated in that case, 
have no application to the facts of the pre- 
sent case. In that case in order to provide 
incentive to new industrial units the State of 
Uttar Pradesh decided to give exemption 
from sales tax for a period 3f three years 
and a news appeared in the National Herald. 
When a letter was addressed by the appel- 
Jant, the Chief Secretary to the Government 
in his letter in reply stated categorically that 
the proposed Vanaspati factory would be 
entitled to exemplion from sales tax for a 
period of three years from the date of com- 
mencement of production at the factory and 
that this would apply to all vanaspali sold 
during this period in Uttar Pradesh itself. 
In that case it was held that the facts neces- 
sary for invoking the doctrine of promissory 
estoppel were clearly present and the Gov- 
ernment was bound to carry out the repre- 
sentation and exempt the appellant from 
sales tax in respect of sales of vanaspati 
effected by it in Uttar Pradesh for a period 
of three years from the date of commence- 
ment of the production. In our opinion no 
estoppel in any form arises in the present 
case, as it was never given out by the Orga- 
nisation or the Commitiee that a rate con- 


tract will necessarily be eniered into on the, 


specifications given in the tender notice. 


23. Shri Mehta, learned counsel for the 
appellants, also submitted that an ancilliary 
contract has arisen between the parties for 
taking a decision on the tenders. An anci- 
Hiary contract may finally culminate into a 
final contract. The Committee is at least 
bound to deal with the tenders in accord- 
ance with the terms of the proposal, as- ac- 
cepted and acted upon by the tenderers. As 
regards this argument suffice it to say that 
the Government tender notice is only an in- 
vitation to offer. No proposal has been 
made by the Government within the meaning 
of S. 2 (a) of the Contract Act. The proposal 
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has actually emanated from the tenderers. 
As such no ancillary contract can be said to 
have arisen from the facts of the present case. 

24. The petitioners tried to persuade us 
to apply the judicially evolved rule of admin- 
istrative law against arbitrary action or the 
rule of estoppel even to a case where ten- 
ders are rejected or not considered for want 
of details or of required specifications in 
the tender notice. We hardly see any ground 
for application of such rules in such a case. 
Having regard to the nature of the functions 
exercised by the Organisation and the Com- 
mittee, no interference is possible in an 
administrative discretion, as has been exer- 
cised in the present case, 

25. No other point survives for consid- 
eration, nor any other point is pressed be- 
fore us. 

24. In the light of the foregoing discus- 
sion the inevitable result is that this appeal 
succeeds. ` | 

27. Accordingly, the appeal is allowed 
and the impugned order of the learned sin- 
gle Judge is set aside and the writ petition 
is dismissed. The parties are left to bear 
their own costs throughout. 


Appeal allowed. © 


AIR 1982 RAJASTHAN 179 
S. K. MAL LODHA, J. 


Onkar, Appellant v. Jagmohan Singh, Re- 
spondent. 


Civil Second Appeal No. 207.of 1980, D/- 
5-5-1981.¥ 

Civil P. C. (5 of 1908), O. 41, R. 22 — 
Limitation for cross-objections — Notice of 
appeal served on respondent on Jan. 13, 1981 
— Cross-objection filed on Feb. 13, 1981 — 
Not barred: by limitation by virtue of Sec- 
tion 3 (35) and S. 9 of General Clauses Act 
— While reckoning one month date of re- 
ceipt of notice of appeal is io be excluded. 
(General Clauses Act (1897), Ss. 3 (35), 9). 
AIR 1935 Lah 291 and AIR 1957 Pepsu. 14, 
Rel. on. (Para 6) 


Cases Referred: Chronological Paras 
AIR 1957 Pepsu 14 5 


AIR 1935 Lah 291 5 
S. N. Sharma, for Appellant: R. Meh 
for Respondent, 
ORDER :— This order will dispose of the 
objection raised by ‘the office that the cross- 


objection filed by the respondent on Feb. 13, 
1981 is barred by one day. 


Ft tA enn 
* Against judgment and decree of Ramrajlal 
Gupta, Dist, J., Ganganagar, D/- 24-7-1980. 
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2. The appellant filed the appeal : under 
Section 100, C. P. C. against the judgment 
and decree dated July 24, 1980 passed by 
the District Judge, Sriganganagar on Apr. 5, 
1980. The appeal was admitted on Nov. 6, 
1980 and the substantial questions of law 
arising out of it were formulated and the 
summons of the appeal was served on the 
respondent on Jan. 13, 1981. On behalf of 
the respondent, cross-objection was filed on 
Feb. 13, 1981. There'is no dispute regard- 
ing the aforesaid facts. The office has re- 
ported that as the cross-objection has been 
filed after 31 days, it is barred by one day. 
On this point, I have heard Mr, S. N. 
Sharma, learned counsel for the appellant 
and Mr. R. Mehta, learned counsel for the 
respondent. 


3. It is urged by the learned counsel for 
fhe respondent that the cross-objection has 
been filed within one month from the date 
of the service of the summons of the appeal 
on him and, therefore, it is in time. 

4. Order XLI, Rule 22 (1), C. P. C. reads 
as under: 

“(1) Any respondent, though he may not 
have appealed from any part of the decree, 
may not only support the decree but may 
also state that the finding against him in the 
Court below in respect of any issue ought 
to have been in his favour; and may also 
take any cross-objection to the decree which 
he could have taken by way of appeal, pro- 
vided he has filed such objection in the Ap- 
pellate Court within one month from the 
date of service on him or his pleader of 
notice of the day fixed for hearing the ap- 
peal, or within such further time as the Ap- 
pellate Court may see fit to allow. 


Explanation — A respondent aggrieved by 
a finding of the Court in the judgment on 
which the decree appealed against is based 
may, under this rule, file cross-objection in 
respect of the decree in so far as it is based 
on that finding, notwithstanding that by rea- 
son of the decision of the Court on any 
other finding which is sufficient for the deci- 
sion of the suit, the decree is, wholly or in 
part, in favour of that ‘respondent.” 


It is clear that the respondent is required to 
file objection in the Appellate Court within 
one month from the date of the service on 
him or his pleader of notice of the date fix- 
ed for hearing the appeal or within such 
further time, which the Appellate Court may 
think fit to allow. Section 3 (35) of . the 
General Clauses Act, 1897 -defines ‘month’ 
to mean a month reckoned SECOrCIS to 
the British Calendar. - | a: a 
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5. Section 9 of the aforesaid. Act: reads 
aS under: 

“9, Commencement and termination of 
time,— (1) In any Central Act or Regulation 
made after the commencement of this Act, 
it shall be sufficient, for the purpose of ex- 
chiding the first in a series of days or any 
other period of time, to use the word “from”, 
and, for the purpose of including the last in — 
a series of days or any other period of time, 
to use the word “to”. 

(2) This section applies also to all Central 
Acts made after the third day of Jan., 1868 
and to all Regulations made on or after the 
fourteenth day of January, 1887.” — 


It is clear from §. 9 that the date, i.e., Jan. 
13, 1981, on which the notice was served, is 
to be excluded. A Division Bench of the 
Lahore High Court in Puran Chand v. Mohd. 
Din, AIR 1935 Lah 291, took the view that 
the General Clauses Act embodies a princi- 
ple of equity which should be applied to 
decree apart from Statutes and that as the 
date from which one reckons may be either 
inclusive or exclusive, the period to be re- 
ckoned should exclude the day mentioned. 
it was held in Badrinath v. State of Pepsu, 
AIR 1957 Pepsu 14, that upon the principle 
underlying S. 9 of the General Clauses Act, 
the day on which the order was made had to 
be excluded. 


6. Keeping in view the provisions of Sec- 
tion 9 and the principles laid down in the 
eforesaid two decisions, there is no escape 
from the conclusion that the date i.e. Jan. 13, 
1981, on which the notice of the appeal was 
served on the respondent, is to be excluded 
for the purpose of calculating the period of 
cne month prescribed under O. XLI, R. 22, 
C. P. C. for filing the cross-objection. After 
excluding Jan. 13, 1981, the period of one 
month has to be computed in accordance 
with S. 3 (35) of the General Clauses Act, 
which says that ‘month’ shall mean a month 
teckoned according to the British Calendar. 
Calculating the period of one month from 
Jan. 14, 1981, the cross-objection as filed on 
Feb. 13, 1981, cannot be said to be beyond 
one month. The cross-objection filed on 
Feb. 13, 1981, after the service of notice of 
the appeal on the respondent on Jan. 13, 
1981, is thus within the prescribed time men- 
tioned in O. XLI, R, 22, C. P. C. 

7. The office objection that the aoib 
jection as it was presented after 31 days and 
£0 barred by one day, is overruled. 

eee ae enn overruled. 
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(JAIPUR BENCH) 
a ' G. M. LODHA, J. 
Pyare Lal, Appellant v. Banwari Lal 
and another, Respondents. 


` Civil Second Appeal No. 295 of 1984, 
D/- 4-12-1981." 


(A) Civil P. C. (5 of 1308), S. 100 — 
New plea — Non-application of provi- 
sions of Rajasthan Premises (Control of 
Rent and Eviction) Act — Act resulting 
in discrimination — Plea raised for the 
first time in second appeal — Not maia- 
tainable. ((i) Rajasthan Premises (Co2- 
trol of Rent and Eviction) Act (17 278 
31950), Pre; (ii) Transfer of Property Act 
(1882), S. 111). 


In the second appeal in a suit for evi- 
tion, plea that though the Rajasthan Pre- 
mises (Control of Rent anc Eviction) Act, 
was made applicable to smaller cities, it 
was not made applicable t a particulr 
city which was comparatively a bigger 
one and thus Art. 14 was violated, was 
raised for the first time in second appeal. 
The controversy about the facts, which 
may become relevant for the purpose of 
deciding the question, whether Art. 14 
can be invoked were not pleaded ary- 
where before the lower Courts. Held that 
it would not be possible for High Coart 
in 2nd appeal to take judicial notice of 
all the facts which the ap>ellants wan-ed 
to plead for first time and to grant relef, 
especially when the State of Rajasthan 
was not even a party, (Paras 5. 8) 


(B) Transfer of Property Act (4 of 
1882), S. 111 — Eviction suit — Landlord 
‘mentioning specific grounds of eviction — 
Rent control legislation rot made apli- 
cable — Landlord proving relationship 
of landlord and tenant — Valid termina- 
tion of tenancy under T. P. Act — Held, 
no need to prove specific grounds — De- 
cree of eviction can be passed. 


It is well established law that betw2en 
the landlord and tenant, in the absence 
of the protection of rent control lews, 
like the Rajasthan Premises Act, the land- 
lord is entitled to evict the tenant by 
termination of tenancy unless of course, 
there is a contract to the contrary. Con-~ 
sequently, where the lanclord has proved 
the relationship of landlord ‘and  terant 


Against judgment. and, decree: Of. Narpat 
Singh Rajawat, Addl, Dist. J., Kiskan-. 
garh Bass (Camp PE D/- 25-8- 
1981. 
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. and has by a valid. notice terminated the 


tenancy, he would be entitled to a decree 
of. eviction. In such a case, it could not 
be said that ‘as the landlord had alleged 
specific grounds of eviction, he could not 
be granted decree of eviction unless 
those specific grounds had been proved. 
(Paras 12, 13) 
Cases Referred: Chronological Paras 
AIR 1954 Raj 252: 1954 Raj LW 587 A 
: 2 
H. C. Rastogi, for Appellant. 
JUDGMENT:— This is a tenants se- 
cond appeal in a suit for eviction. The 
premises are situated in the town of 
Shahjahanpur in district Alwar. Admit- 
tedly at present the provisions of Rajas- 
than Premises (Control of Rent and 
Eviction) Act, 1950 are not applicable. 
Both the lower courts have decreed the 
suit of plaintiff. 


2. In this appeal, Shri Rastogi has 
raised a twofold objection. Firstly, he 
has submitted that the Rajasthan Premi- 
ses (Control of Rent and Eviction) Act, 
1950 is a beneficial legislation enacted for 
the: purpose of providing protection to the 
tenants from the exploitation of the land- 
lords and it has been applied to much 
smaller places than the town of Shah- 
jahanpur. On these premises, Shri Ras- 
togi argued that his client has been dis- 
criminateqd under Article 14 of the Con- 
stitution and therefore, this Court should 
issue a Mandamus directing the State to 
apply the above act by extending it to the 
town in Shahjahanpur. In support of his 
contention he relied upon the judgment 
of this Court in Milap Chand v. Dwarka- 


das, 1954 Raj LW 587: (AIR 1954 Raj 
252). 
3- Secondly it was argued that the 


landlord has come on specific grounds of 
ejectment and therefore, even though the 
Rent Control Act is not applicable, the 
Court cannot grant a decree for eviction, 
unless those specific grounds of ejectment 
are proved. 


4. I have given a thoughtful consi- 
deration on the submission of Mr. Ras- 
togi, which were pressed before this 
Court with great vehemence and in that 
context, I have gone through the judg- 
ments of both the lower courts. 

5. It is true that the rent control legis- 
lations are enacted for the purpose of 
providing protection to the tenants and 
regulating the rent and eviction. It is also 
true that it is a beneficial legislation and 
this Court can in an appropriate case, 
consider whether non-application by non- 
extension of the provisions. of this- Act~in| - 
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fF particular case results in violation of 
Article 14 of the Constitution. However, 
the present one is an appeal in a civil 
suit, The controversy about the facts, 
which may become relevant for the pur- 
pose of deciding the question, whether 
Art. 14 can be invoked were not pleaded 
anywhere before the trial Court. True, 
it is, that in a given case, this Court can 
take judicial notice of certain facts which 
become too obvious and patent but that 
too requires an adjudication after both the 
parties are allowed an opportunity. To 
contest the same, a proper forum for such 
a prayer which Shri Rastogi has made, 
is filing of writ petition under Art. 226 of 
the Constitution. I am afraid it would not 
be possible for this Court in second ap- 
peal to take judicial notice of all the 
facts which Shri Rastogi now wants to 
plead and to grant relief in this jurisdic- 
tion. 

6. The decision referred to by Shri 
Rastogi of Milap Chand’s case (AIR 1954 
Raj 252), wherein this Court considered 
the question of validity of certain provi- 
sions of the Rajasthan Premises (Control 
of Rent and Eviction) Act will not pro- 
vide any help to the defendant in this 
ease. The findings which were recorded 
by this Court in this judgment are sum- 


marised in para 32, which reads as 
under:— 

"399 We are, therefore, of opinion 
that: 


(1) Sections 6, 8 and 22 (2) of the im- 
pugned Act are valid and are not hit by 
Art, 254 (1) of the Constitution. 

(2) the impugned Act is not invalidat- 
ed on the ground that it is hit by Art. 14, 
and 

(3) the impugned Act was validly ex- 
tended by the Rajpramukh in November, 
1952, under the proviso to Sec. 31.” 


7. Mr. Rastogi referred to  sub-head 
Note F. which reads as under:— 


It is desirable, where legislation of this 
kind (involving selection and classifica~ 
tion) is passed that the basis of selection 
should be put down in the Act itself or 
indicated in the preamble, so that the 
courts may easily test the Act on the 
anvil of Art. 14, and may not have to 
search far and wide for a basis of classi- 
fication. Such provision in the Act itself 
or in the preamble would do away with 
the necessity of the courts trying to con- 
ceive reasonably any state of facts which 
would sustain the legislation. It may 
happen that the courts may not be able 
reasonably to conceive of such state of 
facts as would justify the law, as that 
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depends upon the knowledge which the 
courts may have of the general conditions 
prevailing in the country. There may 
also sometimes be special conditions pre- 
vailing in particular parts which may 
justify a piece of legislation; but if these 
conditions are not put down in the Act or 
indicated in the preamble, as a basis of 
classification, it may not be possible for 
the courts to conceive of them reason- 
ably. But the mere absence of such basis 
is not enough to invalidate a law, if the 
courts can reasonably conceive of a state 
of facts which would sustain it. 

The conditions existing in Rajasthan at 
the end of 1950, when Rajasthan Pre- 
mises (Control of Rent and Eviction) Act 
came to be passed, were sufficient justi- 
fication for passing the impugned Act in 
order to control rents. The same circum- 
stances justify the selective application 
of the law to such towns as required in 
the opinion of the Government, the en- 
forcement of the impugned Act. 


The conditions, which the court can 
assume for holding that the Act is a rea- 
sonable restriction under Art. 19 (5), are 
also the conditions which are the basis 
of classification. In these circumstances, 
we must hold that the Act, which ap- 
plies to the whole of Rajasthan, is not 
a piece of arbitrary legislation, and thaf 
its selective application is controlled by 
Circumstances which are too well known. 


Once the basis of classification is as- 
sumed to exist the court must further 
assume that the state of facts, which is 
necessary for the selective application, of 
the law, is also in existence in the towns 
where it has been applied and is not in 
existence where it has not been applied. 
The basis for classification, which the 
court can reasonably conceive of in this 
case, obviously is the housing difficulty 
in various towns of Rajasthan due to non- 
erection of buildings during the period of 
the last world war, the increase in popu-« 
lation in most cities in the last ten years, 
conditions createg by the partition of 
1947, and the influx of persons from 
what is now Pakistan. These assumptions 
which are reasonable, provide basis for 
classification of towns where these con- 
therefore, in the 
feculiar circumstances of the case, we 
must hold that the law is not discrimina- 
tory and is not hit by Art. 14 of the Con=- 
stitution, l 


8. As I have already mentioned in the 
earlier part of my judgment, in a given 
case the Court can take judicial notice 
of certain facts but for that too the par~ 
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ties require specific pleading so that botn 
the parties can assist the Court. It is nct 
possible in second appeal under S. 10}, 
Civil P, C. to permit the defendant $0 
raise such a plea for the first time-spe- 
cially when the State of Rajasthan wes 
not even a party. 

9. So far as the seconj limb of the 
submission of Mr. Rastogi is concerned, 
in a civil suit, regarding eviction, between 
fandlord and tenant, in the absence vf 
the application of rent control legislaticn 
like Rajasthan Premises Act, all that is 
required to be proved by the landlord is 
that, there exists relationship of landlo-d 
‘ and tenant and further that tenancy has 
been validly terminated under the pro- 
visions of the Transfer of Property A:#. 

10. I am in agreement with the view 
of the lower courts that cnce, it is held 
and as it has been done in the instent 
case, that though the tenant has deni=d 
the title and pleaded adverse possessicn, 
yet he has failed to prove that, and on 
the contrary the landicrd has proved 
that, there was a valid tenancy according 
to which the plaintiff was landlord and 
the defendant was tenant, then the mere 
mention of some of the grounds which 
are unnecessary in law would not charge 
Ehe character of the suit. 

11. Tt is well established Iaw that be~ 
fween the Iandiord and tenant, in ithe 
absence of the protection of rent control 
aws, like the Rajasthan Premises Act, 
fhe landlord is entitled fc evict the ten- 
ant by termination of fenancy unless of 











course, there is a contract to the can~« 
trary. 
12. In the instant case, both the lower 


courts have held that the landlord was 
proved that relationship of landlord end 
tenant exists and that by a valid notce, 
tenancy has been termineted. In view of 
this, it is not possible to azcept the secand 
contention of Mr. Rastogi also, 

13. Even if the Rajasthan Premises Act 
is applied then also, as the defendant has 
denied the title, he is liable to eviction 
on that ground and the extension and 
application of that law would not make 
any difference, so far as the present 
decree of eviction is concerned. I, there- 
fore, confirm the decree of eviction. 

14. Mr. Rastogi prayed that this judg- 
ment should not act as a bar to the filing 
of writ petition. It is made clear tha in 
case Mr. Rastogi’s client moves the 
High Court for a writ under Art, 22€ of 
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the Constitution for the purpose of issue 
of Mandamus, this’ judgment in itself 
would not act as a bar, only so far as 
Article 14 is concerned, but on other 
grounds the non-petitioners’ objections, 
if any, would be considered and decided 
according to law. 


15. Mr. Rastogi lastly prayed that he 
may be allowed some time to vacate 
these premises. This request is reasonable 
end six months time is allowed for vaca- 
tion of premises from today. 


16. With the above observations, this 
appeal is hereby dismissed without any 
order as to costs, 

Appeal dismissed, 
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(JAIPUR BENCH) 
G. M. LODHA, J. 


Hari Shankar and others, Appellants 
v. Satya Prakash and another, Respon<« 
dents. 


Civil Misc. Appeal No. 92 of 1979, D/- 
4-]1-1981.* 

(A) Specific Relief Act (47 of 1963), 
Ss. 9 and 37 — Suit for possession under 
S. 9 — Court has power under O. 39, Rr. 1 
and 2, Civil P. C. read with S. 37 of the 
Act to pass orders to ensure that property 
is not alienated, altered, demolished, 
changed, removed and destroyed during 
pendency of suit. (Civil P. C. (1908), O. 39, 
Rr. 1 and 2), 


A Civil Court seized of the jurisdiction 
of a civil dispute under S. 9 has. gof 
ample powers under O. 39, Rr. 1 and 2 
Civil P. C. read with S. 37 of the Act to 
pass appropriate orders to ensure that 
the property in dispute is not alienated, 
altered, demolished, changed, removed 
and destroyed during the pendency of the 
suit. It is correct that finally with the 
relief for granting the decree, the limita» 
tion of S. 9 would apply, but that also 
implies that the Civil Court should pre- 
Serve the property in dispute, if neces- 
Sary, in the same condition, so that an 
effective decree for possession can be 
given in favour of the plaintiff. It would 
be futile exercise, if the Court is held to 
be powerless for making any arrange» 
ments or granting any injunction or di- 
rections to ensure preservation of the 
property, and then at the time of passing 
the decree when the stage of execution 


*Against order of M. B. Sharma, Dist, Je 
Jaipur City, D/- 29-4-1978. 
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. comes, it is found out- that either the 
entire property has been washed, des- 
troyed, altered, removed, dilapidated and 
alienated. This would result in making 
a futile decree. Even though under S. 9 
finaliy the court may not be competent to 
grant injunction or make any arrange- 
ments for the tenants or other purpose, 
but the court can certainly grant a tem- 
porary injunction to ensure preservation 
of status quo, and to restrain the defen- 
dants from wasting, removing, alienating, 
demolishing, altering, transferring and 
changing the same of the property in dis< 
pute. (Paras 12 and 14) 

(B) Specific Relief Act (47 of 1963), S. 9 
-—— Suit for possession under — Posses- 
sion should be determined. - 

While considering the question of 
prima facie case, the question of posses- 
Sion, which is the most important factor, 
circumstance or issue in a suit for posses~ 
sion under S. 9 has to be considered by 
the court. A Civil Court while consider- 
ing a case under S. 9 is competent to 
grant an injunction under O. 39, Rr. 1 and 
2, Civil P. C. for maintenance of status 
quo or for prohibiting alienation or trans- 
fer of the property, and- for ensuring 
that the property in the present form is 
preserved. The Civil Court in such a case 
while deciding the application for injunc- 
tion should consider the question of prima 
facie case primarily on the basis of issue 
of possession, though incidently the docu- 
ments or affidavits for proving or disprov- 
ing possession can also relate to the title. 
(Paras 16 and 18) 
Cases Referred: Chronological Paras 
ATR 1981 NOC 201 (Raj) 8 
AIR 1977 Raj 196: 1977 Raj LW 326 8 


P. D. Mathur, for Appellants; S. K. 
Keshote, for Respondents, 
JUDGMENT:— This is a Civil Misc. 


Appeal against the order of the District 
Judge, Jaipur City, dated 29-4-78, in an 
application for temporary injunction in a 
Civil Suit. 
- 2. It is common ground: between the 
parties that this is a Civil Suit u/s. 9 of 
the Specific Relief Act based on the alle- 
gation of unlawful dispossession - within 
six months from the filing of the suit. 

3. The property in dispute was of 
Kalyan Bux. Plaintiff (1) Krishna Devi is 
the daughter of Kalyan Bux and. Satya 


- . Prakash is alleged to be the adopted son 


of Kalyan Bux. Satya Prakash is the real 
son of Krishna Devi. ` 

4. The defendants. 
© Kalyan Bux and out of them Hari Shan- 
:- kee claims.to be the adopted son .of Kal- 


are relatives of 


vo yan Bux." i 
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5. Kalyan Bux ` expired on .: 28-4-73 


leaving behind his widow Gendi 
Bai, who. expired on 10-11-1976, 
According to the plaintiff, from 
10-11-1976 to 17-4-1977, the defen- 


dants took unlawful possession of the 
property of Kelyan Bux and made cer- 
tain demolitions, alterations and construcs 
tions. According to. the plaintiffs, the 
property was in possession of Krishna 
Devi and Satya Prakash either physically 
or by rent deeds, as in some portions ten- 
ants were living. 

6. An application for grant of tempo- 
rary injunction under O. 39, Rr. 1 and 2, 
Civil P. C. was also filed by the plaintiffs, 
and contested ky the . defendants. Tha 
prayer in the application was that tha 
defendants should be restrained by an ine 
junction that they should not make any 
constructions . in 
the property mentioned in para 12. of the 
application. During the pendency of tha 
suit, it: was prayed, that they should 
maintain status quo. It was also prayed 
that they should be restrained from -mort+ 
gaging or alierating the property .or 
transferring its possession or giving it on 
rent. It was further prayed that in addi- 
tion ‘to the above property, the defen- 
dants should be restrained from evicting 
the plaintiffs from the property shown in 
yellow colour in the. plaint, and they 
should further be restrained from mak- 
ing any alterations and constructions. in 
the property. - E | 

7. Mr. Mathur, learned counsel for 
the appellant has challenged the impugn- 
ed order on various grounds. Firstly, it 
was argued that the finding of prima facie 
case is based on the discussion regarding 
the title of the rarties, and there is not a 
single word about the possession. Second« 
ly, it was pointed out that in a suit for 
possession u/s. 9 of the Specific Relief 
Act, the only decree which can be given 
is for possession, and no other relief can 
be granted, Thirdly, it was pointed -out 
that the property from which there is no 
allegation of dispossession so far, and on 
which the plaintiff asserts that they are 
still in possession, have also been -made 
subject matter of the injunction ` order, 
which could not have been done. It was 
then argued that the injunction has been 
granted restraining the defendants from 
realising the reni, and the application for 
injunction contains no such prayer. Last- 
ly, it was pointed out that the order no- 
where mentions as to what would. hap- 
pen to the rent, because no _ directions 
have-been given that if the defendants 
have been, restrained from. realising tha 
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-rent, who would realise the rent or where 
it would be deposited. 

8. Mr. Keshote, the learned counsel 
for the plaintiff submitted that in 
lower Court all the arguments proceed=d 
on basis of title, and, therefore, the Court 
was justified in considering the question 
of prima facie case on the basis of title. 
He also asserted that his possession. was 
not in dispute, and, thereZore, there was 
No occasion for giving any finding of 
prima facie case on the basis of possession 
at the time of filing of tha suit. Mr. Ke- 
shote argued that it is permissible jor 
a Civil Court to grant any relief in the 
matter of a temporary injunction, even 
though the suit is u/s..9 of the Speccfic 
Relief Act. He also pointed out that in 
the grounds of appeal, no such ground 
hag been taken and general grounds can- 
not cover the above points. Mr. Keshote 
then submitted that grant or refusal of 
injunction is'a matter of equitable juris- 
diction and normally no interference 
should be made in appeal. He relied upon 
the judgment of this Couri in Smt? Vimla 
Devi v, Jang Bahadur, 1977 Raj LW. 326: 
(AIR 1977 Raj 196) and Apsara Hotels 
(P) Ltd., Delhi v. Rajputana Hotels (P.) 
Ltd., Jaipur, AIR 1981 NDC 201 (Rai:. 

9. Mr. Keshote also pointed out that 
equity is against the defendants, because 
the plaintiff (1) is the daughter of the 
deceased and’ No. 2 is the son of- the 
daughter, who is adopted son. According 
to Mr. Keshote, adoption deed produced 
by the defendants has be2n found to be 
forged, a contention which was contro- 
verted by Mr. Mathur. 


10. I have carefully considered the 
Submissions of the learnad counsel for 
the parties and have also examined the 
record of the case including the judgment 
of the District Judge. 


11. Since, both the perties agree that 
the present suit is a suit u/s. 9 of the Spe- 
cific Relief Act, based on- the groung of 
dispossession within six months, I am not 
examining the plaint allegations in order 
to adjudicate this point. The question, 
which calls for consideration is, whefher 
in a suit for possession u,s. 9 of the Spe- 
cific Relief Act, is the Court . competent 
to grant temporary injunction and wnaile 
doing so restrain the d=fendants from 
alienating the . property, taking the rent, 
ejecting the tenants,. making alterations, 
etc., as has been shown in this case.. 


12. None of the parties has been able 
‘to assist this Court by showing’ any ‘pre- 


cedents. Mr. Mathur ‘submitted someé-de-' 


‘cisions :which only go-to show that`ir wa 
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on unlawful dispossession within six 
months, and claiming possession on that 
ground, no other relief can be granted by 
the Civil Court. This proposition of law 


prima facie appears to be.correct, but 
from that it would be a long jump to 


make a deduction that a court is power- 
less and has got no jurisdiction to ensure 
that during the pendency of the suit the 
property in dispute is maintained in the 
Same condition. I am of the opinion that 
a Civil Court seized of the jurisdiction of 
a civil dispute u/s. 9 of the Specific Re- 
lief Act has got ample powers under 
O. 39, Rr. 1 and 2, Civil P. C. read with 
S. 37 of the Specific Relief Act to pass 
appropriate orders to ensure that the 
property in dispute is not alienated, al- 
tered, demolished, changed, removed and 
destroyed during the pendency of the 
suit. This is implied and no express pro- 
vision is required. If any express provi- 
sion is required, ©. 39, Rr. 1 and 2, Civil 
P. C. makes it explicit. O. 39, Rr. 1 and 
2, reads ag under:— 


“39, Rule I. Cases in which temporary 
injunction may be granted— Where in 
any suit it is proved by affidavit or other- 
wise-— : 

(a) that any property in dispute in a 
suit is in danger of being wasted, damag- 
ed or alienated by any party to the suit, 
or wrongfully sold in execution of a de- 
cree, or . 


(b) that the defendant threatens, or 
intends to remove or dispose of his pro- 
perty with a view to defrauding his cre- 
ditors, 


(c) that the defendant threatens to dis- 
possess the plaintiff or otherwise cause 
injury to the plaintiff in relation to any 
property in dispute in the suit, 
the Court may by order grant a tempo- 
rary injunction to restrain such act, or 
make such other order for the purpose of 
staying and preventing the wasting, dam- 
aging, alienation, sale, removal or dis- 
position of the property or dispossession 
of the plaintiff or otherwise causing in- 
jury to.the plaintiff in relation to any 
property in dispute in the suit as the 
Court thinks fit, until the disposal of the 
suit or until further orders. 

2. Injunction to restrain repetition or 
continuance of breach— (1) In any suit 
for restraining the defendant from com- 
mitting a breach of contract or ‘other in- 
jury of any kind, whether compensation 
is claimed in the suit or not, the plaintiff 
may, át any time -after the commence-’ 
ment: ofthe suit,-and-either before or 
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after judgment, apply to the Court for 
temporary injunction to restrain the de- 
fendant from committing the breach of 
contract or injury complained of, or any 
breach of contract or injury of a like kind 
arising out of the same contract or relat~ 
ing to the same property or right. 


(2) The court may by order grant such 
injunction, on such terms as to the dura- 
_ tion of the injunction, keeping an account, 
giving security, or otherwise, as the Court 
thinks fit.” 


13. It is not the contention of Mr. 
Mathur that O. 39, Rr. 1 and 2, Civil P. C. 
are not applicable in the present case, 
nor such a tall proposition may be made, 
more so when S. 37 of the Specific Relief 
Act expressly empowers a Civil Court ad- 
judicating the civil dispute under the 
Specific Relief Act to exercise all the 
powers regarding injunctions under the 
Civil P. C. 

14. It is correct that finally with the 
relief for granting the decree, the limita- 
tion of S. 9 of the Specific Relief Act 
would apply, but that also implies that 
the Civil Court should preserve the pro- 
perty in dispute, if necessary, in the same 
condition, so that an effective decree for 
possession can be given in favour of the 
plaintiff. It would be futile exercise, if 
the Court is held to be powerless for 
making any arrangements or granting 
any injunction or directions to ensure 
preservation of the property, and then at 
the time of passing the decree when the 
Stage of execution comes, it is found out 
that either the entire property 
has been wasted, destroyed, al- 
tered, removed, dilapidated, and 
alienated. This would result in mak- 
ing a futile decree. I am, therefore, of 
the view that even though u/s: 9 of the 
Specific Relief Act finally the court may 
not be competent to grant injunction or 
make any arrangements for the tenants 
Or other purpose, but the Court can cer- 
tainly grant a temporary injunction to 
ensure preservation of status quo and to 
restrain the defendants from wasting, re- 
moving, alienating, demolishing, altering, 
transferring and changing the same of 
the property in dispute. That being so, 
I am not inclined to accept the contention 
of Mr. Mathur that the injunction order 
granted by the District Judge was beyond 
jurisdiction, although when I come to 
deal with other points, I would consider 
whether some parts of the relief grant~ 
ing injunction can be sustained or not, 
which relate to the realisation of the ren? 
or concerning the property, which is not 
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the subject matter of the dispute in the 
suit and for which no relief of possession 
has been prayed for in the suit, 


14-A. This brings me to the next 
point raised by Mr. Mathur, that the 
Court has gone into the question of title 
ard has not considered the question of 
possession at all. Closely connected with 
this is the third point that unless a finding 
of a prima facie case is based on the con- 
sideration of question of possession, the 
injunction could not have been granted, 
A good deal of debate and discussion 
ensued between the counsel for the par- 
ties in this case before this Court on the 
ground, whether the question of posses- 
sion.of the plaintifis was admitted one or 
not, Various paras were shown to me by 
Doth the learned counsel, Mr. Keshote 
relied upon para 10 and the relevant 
paras thereafter, and their reply in order 
to assert that the defendants never plead- 
ed that they were in possession and the 
plaintiffs were not in possession on the 
crucial dates when they have been said 
to have been dispossessed. Mr. Mathur, 
on the contrary, pointed out para 1 of 
the additional extra pleas in which a 
specific allegation has been made that the 
defendants were in possession of the pro- 
perty since last four years, and the plain- 
tiffs were out of possession during the 
same period of four years. The contention 
of Mr. Keshote is that what the defen- 
dants wanted to say was that they were 
in possession by legal fiction, because of 
the alleged adoption and not in physical 
possession, This contention of Mr. Keshote 
was strongly controverted by Mr. Mathur, 
who submitted that at no point of time 
and in no part of pleadings they have ad- 
mitted possession of the plaintiffs within 
six months of the filing of the suit. 


15. Before I express my opinion on 
this part of the controversy, I would like 
to analyse the decision regarding prima 
facie case given by the District Judge. A 
bare reading of the judgment would show 
that the learned District Judge has con- 
sidered the question of prima facie case 
Solely on the basis of alleged title of the 
parties. He has discussed the allegation 
of the plaint that plaintiff No. 1 is the 
caughter and plaintiff No. 2 is the alleged 
adopted son. Then he has discussed abouf 
the Will and certain statements given by 
Ceceased Kalyan Bux and his wife before 
their death. In contrast to it, he has 
Pointed out that the defendant has nof 
given any date, place or year of the 
alleged adoption, and the allegations ara 
too vague, which can be struck off from 


1982 


the pleadings, unless better and further 
particulars are supplied. On a compre- 
hensive consideration of the allegations 
of the parties in respect of the title, he 
came to the conclusion that the plaintiffs 
have got a prima facie case in their fav- 
our. It may be that the learned counsel 
for the parties, who appeared before 
the District Judge, argued only the ques- 
tion of title, and the queszion of posses- 
sion escaped their notice, but the fact 
remains that throughout che impugned 
order nowhere there is ary finding that 
prima facie case regarding possession is 
in favour of the plaintiff either on the 
basis of admission made in the state- 
ments, as alleged by Mr. Késhote, though 
controverted by Mr. Mathur, or on ac- 
count of any other reasons based on the 
affidavits or documents in relation to 
possession and possession cnly. It may be 
that the learned District Judge who de- 
cided this injunction application was not 
made conscious of the fact that he was 
dealing with the suit u/s. 9 of the Specific 
Relief Act only, and the question of title 
was foreign to it. Whatever the reason 
may be, it is obvious that at the time of 
passing of the impugned order, neither 
the learned counsel, who appeared before 
the learned District Judge, nor the learn- 
ed District Judge at all considered that 
the question involved in the case which 
would require final adjudication would 
be, whether the plaintiffs were dispossess~ 
ed within six months of the filing of the 
suit. It is really surprising how the ques- 
tion of possession escaped the notice of 
all concerned, specially when the very 
first sentence of the order mentions that 
the present suit is u/s. 9 of the Specific 
Relief Act. 


16. I am not inclined to discuss in de- 
tails and adjudicate the cuestion of pos- 
session for the purpose af finding out 
prima facie case, because it would in- 
volve the consideration of the pleadings 
and the affidavits of the parties, which 
should be done by the trial Court. All 
that can be said is that whatever the 
reasons might have been which can be 
from ignorance .of the legal position to 
misunderstanding the law or proceeding 
on some assumed position of law, on 
which I would not like to express any 
opinion, the basic fact remains that while 
considering the question cf prima facie 
case, the question of possession, which 
is the most important factor, circum- 
stance or issue in a suit for possession 
under S. 9 of the Specific Relief Act, has 
|not at all been considered by the lower 
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court, which vitiates the judgment as a 
whole. i 

17. The submission of Mr. Mathur 
that the injunction order travels beyond 
the pleadings of the parties, inasmuch as 
relief has been granted for the property 
which is not in dispute in this case would 
also require a critical examination of the 
pleadings and, therefore, since the case is 
being remanded for the consideration of 
the entire matter afresh, I would not 


like to express any opinion on that as- 
pect of the matter. 
18. The resultant position is that 


while holding that a civil Court while 
considering a case u/s. 9 of the Specific 
Relief Act is competent’to grant an in- 
junction under O. 39, Rr. 1 and 2, Civil 
P. C. for maintenance of status quo or 
for prohibiting alienation or transfer of 
the property, and for ensuring that the 
property in the present form is preserv- 
ed, I hold that the Civil Court in such a 
case while deciding the application of in- 
junction should consider the question of 
prima facie case primarily on the - basis 
of issue of possession, though incidently 
the documents or affidavits for proving 
or disproving possesion can also relate 
to the title, so far as it proves or dis- 
proves the possession. The other objec- 
tions raised by Mr. Mathur relating to 
the legality of issuing directions for not 
realising rent and not filing the suit for 
ejectment etc., are left open and undecid- 
ed because of the remand of the case. 
19. The impugned order is, therefore, 
set aside. It would be open to the court 
below to consider all the objections and 
submissions of both the parties afresh and 
decide the question of injunction afresh. 
There would be no order as to costs. Both 
the parties would be at liberty to file 
fresh pleadings and evidence in the case, 
before the case for injunction is decided. 
For this purpose, they would appear be- 
fore the lower Court on 24-11-81. The 
appeal is accepted. 
Appeal allowed. 
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(A) Constitution of India, Arts. 14, -226 
— Reasonable classification — Test — 
Under-inclusive and over-inclusive classi- 
fication — Extent of interference by 
Court, 

Article 14 enjoins upon the State to 
make laws that operate alike on all per- 
sons under like circumstances. Art. 14, 
however, recognises that the State, in the 
exercise of its Governmental power, has 
-~ of necessity, to make laws operating dif- 
ferently on different groups or classes 
of persons within its territory to attain 
particular ends in giving effect to its poli- 
cies, In order to pass the test of a valid 
classification the two conditions which 
are required to be fulfilled are (i) that 
the classification must be founded on an 
intelligible differentia which distinguishes 
those that are grouped together from 
others, and (ii) that differentia must 
have rational relation to the object 
sought to be achieved by the legislation. 

(Para 12) 

A reasonable classification is one which 
includes all persons who were similarly 
situated with respect to the purpose of 
the law and the purpose of a law may be 
either the elimination of a public mis- 
chief or the achievement or some positive 
public good. A classification may suffer 
from the defect of being under-inclusive 
or being over-exclusive. A classification 
is said to be under-inclusive when the 


State benefits or burdens persons 
in a manner that further a legi- 
timate purpose but does not confer 


the same benefit on others who are simi- 
larly situated. A classification is said to 
be over-inclusive when it includes not 
only those who are similarly situated 
with respect to the purpose but others 
who are not so situated as well. While 
examining the validity of legislation on 
the touchstone of Art. 14 the Courts have 
drawn a distinction between a classifica~ 
tion which is over-inclusive and a classi- 
fication which is under-inclusive. In cases 
where the classification is found to be 
over-inclusive the courts have interfered 
by striking down the offending part so 
as to exclude persons of groups who 
ought not to have been included in it. 
But the Courts have shown more tole- 
rance towards laws which are challenged 
on the ground that the classification is 
under-inclusive for the reason that the 
legislature is free to recognise the de- 
grees of harm and it may confine the 
benefits or burdens to those classes or 
tases where the need seems to be clear- 
est. A distinction has to be drawn be- 
‘tween the role of Legislature which “has 


Shankar Birmiwal v. Union of India (FB) 


ALR ` 


the affirmative responsibility” “and the ` 
role of the Courts which “have only the 
power to destroy, not to reconstruct.” It 
is also well settled that unless the classi- 
fication is unjust on the face of it the 
Onus lies upon the party attacking the 
classification to show by placing the ne- 
cessary material before the Court that 
the said classification igs unreasonable 
and violative of Art. 14 of the Constitu- 
tion. AIR 1979 SC 478 and AIR 1974 SC 
1200, Rel. on. (Para 12) 

(B) Indian Telegraph Rules (1951), 
Rr, 413, 414 — Telephone Allotment Rules 
are in the nature of administrative in- 
structions — They supplement Telegraph 
Rules by defining persons belonging to 
special category — They are not incon- 
sistent with Telegraph Rules. (Admin- 
istrative Law — Statutory Instructions — 
Competency to supplement by issuing ad- 
ministrative instructions, Telegraph Act 
(1385), S. 7). 

It is well settled that if the statutory 
rules are silent on a particular matter it 
is open to the executive to issue admin- 
‘strative instructions with a view to sup- 
plement the statutory rules provided the 
said administrative instructions are not 
Inconsistent with the statutory rules al- 
Teady framed. It is open to the telephone 
authorities to issue administrative instruc- 
tions viz. Telephone Allotment Rules to 
supplement the Indian Telegraph Rules 
(1951), The administrative instructions 
lie, Telephone Allotment Rules) whereby 
the classes of applicants who are entitled 
to be registered in the special category 
have been defined, are thus instructions 
which supplement the 1951 Rules and 
they cannot be said to be inconsistent 
wi-h the 1951 Rules. (Para 15) 

(C) Constitution of India, Art. 14 — 
Telephone connections — Preferential al- 
lotment to persons of special category like 
medical profession, newspapers, small 
sczle industries ete. — Object! is to ad- 
vance interest of general public — Clas- 
sification not arbitrary or irrational. 
(Telegraph Act (1885), S. 7; Indian Tele- 
graph Rules (1951), Rr. 413, 414, 434; 
Telegraph Allotment Rules, Preamble). 

Indian Telegraph Rules (1951) contem- 
plete that in the matter of allotment of 
telephone connections the demands of 
certain categories of applicants should he 
met on a preferential basis. The appli- 
canis for allotment of telephone connec- 
tions have been divided into three broad 
categories : 

(i) O.Y.T. Scheme. 

(ii) Special category, and 

fiii} General category, - 
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. Telephone. Allotment Rules which are in 
nature of administrative instructions and 
are issued by the Depariment defines 
special category as persons belonging to 
medical profession, newspapers, educa- 
tional institutions, small seale industries, 
trade unions, co-operative societies cer- 
tain agricultural farms, prominent social 
workers and public men. The classifica- 
tion under the Telephone Allotment 
Rules, of the applicants who are’ entitled 
to be registered under the special cate- 
gory appears to be based on the follow- 
ing two criteria -—— (i) the said applicants 
have to be in greater contact with the 
members of the public in connection with 
their activities, and (ii) the said appli- 
cants cannot be expected to spare the 
necessary funds which are required for 
obtaining a telephone connection on prio- 
rity basis under the O.Y.T. Scheme. The 
aforesaid criteria are not arbitrary and 
unreasonable. Nor can it ke said that the 
Said’ criteria have no rational connection 
with the object sought to be achieved in 
the matter of allotment of telephone con- 


nections on a priority basis to certain 
category of applicants, namely, to sub- 
serve the good of general public. The 


classification of the applicants who are 


entitled to be registered under the special. 


category is therefore, not arbitrary and 

irrational so as to be violative of the pro- 

visions of Art. 14 of the Constitution. 
(Peras 13 and 16) 


(D) Constitution of India, Arts, 14, 226 
— Telephone connections — Allotment of 
— Preferential treatment to doctors, jour- 
nalists, social workers etc, — Lawyers 
excluded from special category — Clas- 
sification suffers at most from defect of 
under-inclusion —- Not liable to be struck 
down — Direction for inclusion of law- 
yers in special category cannot be issued 
by Court. (Telegraph Act (1885), S. 7; 
Telephone Allotment Rules, Preamble; 
Telegraph Rules (1951), Rr. 413, 414, 434). 

Telephone Allotment Rules issued by 
the department provide fcr preferential 
treatment to the applicants belonging to 
the medical profession, newspapers, social 
workers etc. in the matter of allotment of 
telephone connections. But lawyers are 
excluded from the special category under 
the Rules. 


Held all that can be said is that the 
classification which has b@en made for 
the purpose of registration of applicants 
in the special category suffers from the 
defect of under-inclusion. However such 
defect of under-inclusion of the members 
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-of the legal profession would not’ justify 


striking down the classification altogether. 
Case law discussed. (Paras 17, 18, 19) 


It will not be proper for the ° High 
Court to rectify the defect of under-in- 
clusion by issuing a direction to the de- 
partment to include the members of legal 
profession amongst the classes of appli- 
cants who are entitled to be registered in 
the special category. Even though the 
Telephone Allotment Rules made by the 
Telephone Authorities whereby certain 
Classes of applicants have been given pre- 
ference in the matter of allotment of 
telephones, are adminstrative instruc- 
tions only, but they are legislative in cha- 
racter inasmuch as by the said Rules 
certain principles of general application 
have been enunciated for the guidance of 
the telephone authorities in the matter 
of allotment of telephones. To give a di- 
rection to include the members of legal 
profession amongst the classes of appli- 
cants who are entitled to be registered 
in special category, would involve re- 
writing of those rules by the Court which 
is impermissible. Case law discussed. 

(Paras 22, 28) 

(E) Telephone Allotment Rules, Pre- 
amble — Telephone connection under 
special category — Applicant claiming to 
be social worker and public man — Ne- 
céssary certificates attached — Competent 
Authority is not bound to register the 
application under Special Category — He 
is entitled to scrutinize enclosed certifi- 
cates. (Telegraph Act (1885), S. 7; Tele- 
phone Rules (1951), Rr. 413, 414, 434). 

(Para 30) 

(F) Indian Telephone Rules (1951), R. 
416 — Telephone connections — Allot- 
ment of — Refusal to treat applicant as 
falling under special category — Does not 
amount to rejection of application — Nor 
involves civil consequences — No neces- 
sity to afford opportunity of hearing — 
Allotment of telephone connection on pre- 
ferential basis is not integral part of right 
io personal liberty — Refusal to treat ap- 
plicant under special category — Not vio- 
lative of Art. 21. (Constitution of India, 
Arts. 21, 226, 14; Telephone ANotment 
Rules, Preamble). (Paras 33, 34, 35) 


(G) Constitution of India, Arts, 227, 14 
— Natural justice — Principle of — Ap- 
plicability in exercise of administrative 
powers, {Administrative law — Natural 
justice). l 


During the last two decades the con- 
cept of natural justice has made great 
strides in the realm of administrative law. 
The reason is that in a modern -social 
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welfare State like ours the jurisdiction 
of the administrative bodies is increasing 
at a rapid rate and since the orders pass- 
ed by the administrative authorities 
affect the rights of the citizens, the law 
has taken note of this increasing inter- 
ference by the administrative authorities 
with the rights of citizens and the tradi- 
tional distinction between administrative 
power and exercise of judicial or quasi- 
judicial power is no longer enforced with 
that strictness and even in the matter of 
exercise of administrative powers, the 
Courts insist that the power must be ex- 
ercised justly and fairly and not arbitra- 
rily and capriciously. Case law discussed. 
(Para 34) 

(H) Telephone Allotment Rules, Pre- 
ambie — Telephone connections — Refu- 
sal by Telephone Advisory Committee fo 
treat applicant as falling under special 
category — Purely administrative action 
— Order need not be speaking one. (Con- 
stitution of India, Arts. 226, 14 — Indian 
Telephone Rules (1951), R. 434, Telegraph 


Act (1885), S. 7). (Para 36) 
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A.I. R. 
AGRAWAL, J..— The petitioners in 
both these writ petitions are Advocates 


who had applied for grant of telephone 
connections They wanted their applica- 
tions to be registered in special category 
on the ground that they are public wor- 
kers. The said applications have however, 
been registered by the District Manager, 
Telephones, Jaipur under the general 
categcry. Being aggrieved by the afore- 
said order, the petitioners have filed these 
petitions 
were heard by a learned single Judge .of 
this Gourt, who by his order dated 
May 8, 1981, has referred the same to a 
larger Bench, preferably by three Judges 
of this Court, for deciding the important 
Constitutional questions which arise for 
determination in these writ petitions, In 
view of the aforesaid order passed by 
the learned single Judge the writ peti- 
tions have been heard by this Bench, 
Since both the writ petitions raise come 
mon questions for determination they are 
being disposed of by this common order. 

2- Under S. 4 of the Indian Telegraph 
Act, 1885 (hereinafter referred to as “The 
Act’), the exclusive privilege of estab- 
lishing, maintaining and working tele- 
graphs has been conferred on the ‘Cen= 
tral Government and the Central Gov- 
ernment empowered to permit, subject to 
Such restrictions and conditions as it 
thinks fit, the establishment, mainten- 
ance and working of telegraphs, other 
than wireless telegraphs within any part 
of India. The term “telegraph” is defined 
in suk-sec. (i) of S. 3 of the Act to mean 
“any appliance, instrument, material or 
apparatus used or capable of use for 
transmission or reception of signs, signal, 
writing, images and sounds or intelli- 
gence of any nature by wire, visual or 
other electromagnetic emissions, radio 
waves or Hertzian waves, galvanic, elec- 
tric or magnetic means.” The expression 
“telegraph line” is defined in sub-sec- 
tion (4) of S. 3 of the Act to mean “a 
Wire or wires used for the purpose of a 
telegraph, with any casing, coating, tube 
or pipe enclosing the same and any ap- 
pliances and appparatus connected there- 
with Zor the purpose of fixing or insul- 
ating the same”. Section 7 of the Act 
confers on the Central Government the 
power to make rules making provision 
for the matters referred to in cls. (a) to 
(k) of sub-sec (2). Section 7 (2) (e) en- 
ables the Central Government to frame 
rules prescribing the conditions and re- 
strictions subject to which any telegraph 
line, appliance or apparatus for tele- 
graphic communication shall be estab- 
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lished, .maintained, worked, repaired, 
transferred, shifted, withdrawn or dis- 
connected, Section 7 (2) (f) enables the 
Central Government to make rules. pre- 
scribing the charges in respect of the 
establishment, maintenance. working, re- 
pair, transfer or shifting of any telegraph 
line, appliance or apparatus. Section 7 
(4) (b) lays down that nothing in Sec. 7 
or in any rules made under S. 7 shall be 
construed as subjecting the Central Gov- 
ernment to any obligation io provide any 
telegraph line, appliance or apparatus for 
the purpose of afferding means of tele- 
graphic communication. Since a tele- 
phone is an instrument used for trans- 
mission and réception of sound by wire, 
it is “telegraph” as defined in S. 3 (1) 
of the Act and a telephon= connection is 
a “telegraph line” as defired in S. 3 (4) 
of the Act The provision of a telephone 
connection is, therefore, governed by the 
provisions of the Act and the rules 
framed thereunder. 


3. In pursuance of the rule making 


power conferred on if by S. 7 of the Act 
the Central Government. has made ` the 
Indian Telegraph Rules, 1951 (herein~ 
after referred: to as “the Rules’). The 
rules relating to telephones are contained 
in Part V of the Rules, ie, Rr. 411 to 
459. Rule 413 lays down that all tele- 
phone connections and other similar ser- 
vices provided or authorised by the de- 
partment shall,. unless geverned by a 
separate contract, be subject to the con- 
ditions set forth in the Rules. Sub-r. (1) 
of R. 414 lays down that applications for 
provision of telephone and other similar 
service or for alteration to any existing 
service shall be made in writing and in 
such form and manner as may from time 
to time be prescribed by the telegraph 
Authority. Sub-r. (2) of R. 414 prescribes 
the charges for the application form for 
providing a new telephone connection. 
Sub-r- (I) of R. 416 empowers the Telex 
graph Authority (as defined in S. 3 (6) 
of the Act) to reject any application for 
the connection of a new telephone or for 
providing any similar service or for the 
alteration of am existing service. Sub- 
r. (2) however, lays down that before re- 
fecting any application under sub-r. (Lý 
the Telegraph Authority shall have due 
regard fo. the factors mentioned in 
cls. (a), (by, (c} and (d): of sub-r. (2) and 
it further lays down that no action re- 
fecting any application shall be taken. by 
the Telegraph Authority unless notice of 
not less thar seven days has been given 
in writing to fhe person concerned and 
the Telegraph Authority has considered 
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the representation, if any, made by such 
person in the matter. Rule 434 prescribes 
the amounts which have to be deposited 
along with the applications for telephone 
connections and prescribes different 
amounts for applications for connections 
under the ‘Own Your Telephone’ (0.Y.T.) 
scheme and applications falling in the 
general or special categories. Thus ac- 
cording to the Rules the applications for 
telephone conections fall in three cate- 
gories, namely (1) ‘O.Y.T. applications, 
(2) Special Category applications and (3) 
General category applications. The allot- 
ment of telephone connections to the ap- 
plicants falling in the O.Y.T. Special and 
General categories is governed by the 
instructions for allotment of telephones 
issued by the Post and Telegraph Board, 
known as Telephone Allotment Rules, 
Under the said instructions, which were 
in force on the date-of submission of the 
applications by the petitioners, non 
O.Y.T. applicants belonging to (1) Medi- 
cal Profession — Doctors, qualified Nur- 
ses and registered Midwives; (2) Press — 
Newspapers, Journals and Magzines reg- 
istered with the Registrar of the News- 
papers, registered news-agencies, credit- 
ed press correspondents and press photo- 
graphers; (3) Public Institutions — recog- 
nised Schools and Colleges, registered 
Trade Unions, registered (Co-operative 
Societies etc. ete., (4) Agricultural Farms 
~~ Agricultural Farms having area of not 
less than 3 acres, but excluding gardens, 
orchards or large cultivations of tea, jute 
ete; (5) Registered Small Scale Indus- 
tries; and (6) Public men i.e. prominenf 
social workers and public men who arë 
actively engaged in such work and are 
supported by two registered socialf 
charitable institutions and two eminent 
public men, were entitled to be register« 
ed under the special category. In so far 
as applications submitted by the persons 
claiming to be registered in the special 
category on the ground that they ara 
public men, it was further provided that 
the registration was subject to ratifica~ 
tion by the Telephone Advisory Commit- 
tee in stations where such Committees 
are functioning. 


4. Shri S. Birmiwal (the petitioner in 
writ. petition No. 270 of 1979) submitted 
his application for grant of a telephone 
connection on April 13, 1978. The said 
application was submitted by the said 
petitioner for being registered in tha 
special category of public men i.e. pubs 
lic and social workers, In column 10 of 
the application the said petitioner gava 
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the particulars of his public ‘and ‘social 
activities and the public and social offices 
held by him. Along with the application 
aforesaid the petitioner submitted two 
certificates obtained from two M. L. As. 
and certificates obtained from some social 
public organisations. The application of 
the said petitioner was placed before the 
Telephone Advisory’ Committee at its 
meeting held on Jan. 29, 1979, but since 
the Telephone Advisory Committee was 
of the view that the said petitioner 
should not be registered in the special 
category of public men, his application 
was registered in the general category 
and he was informed by the District 
Manager of Telephones, by letter dated 
September 27, 1978, that the application 
of the said petitioner was not found suit- 
able for being registered in the special 
category and, therefore, it had been reg- 
istered in the general category. Being 
aggrieved by the aforesaid action of the 
District Manager in not registering the 
application of the said petitioner in the 
special category and registering it in the 
general category, the said petitioner has 
filed this writ petition, wherein he has 
prayed that an appropriate writ, order or 
direction may be issued directing the re- 


spondents to release telephone connec- 
tion to him. i 
5. Shri Lakhpat B. Mehta (the peti- 


tioner in writ petition No. 330 of 1980) 
submitted his application for allotment 
of a telephone connection on Sept. 3, 
1979. In the said application the said 
petitioner wanted his application to be 
registered in the special category of pub- 
lic men and in column 10 of the said ap- 
plication he gave particulars of his pub- 
lic and social activities as well as the 
particulars of the offices held. by him in 
the public/social organisations. In his ap- 
plication the said petitioner also mention- 
ed the fact that he is.an advocate and he 
should be considered on out of turn basis 
in the matter of providing telephone 
connection. Along with the. application 
aforesaid the said petitioner submitted a 
number of certificates in support of ‘his 
claim that he was a’ social worker. The 
application of the said petitioner was 
placed before the Telephone Advisory 
Committee at its meeting held on Nov. 9, 
1979, but the Telephone Advisory Com- 
mittee did not approve the registration 
of the application of the said petitioner 
in the special category. - Thereupon the 
District. Manager Telephones, by. his let- 
ter’ dated November, 17, 1979 informed 
the said petitioner - that his application 


for ‘being registered in the ‘special cate- : 
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gory on the ground of his being a pub- 
lic and. social worker, had been placed 
before the Telephone Advisory Commit- 
tee and the said petitioner was not found 
suitable for being registered in the spe- 
cial category and, therefore, his applica- 
tion had been registered in the general 
category. Being aggrieved by the afore- 
said non-registration of his application in 
the special category and it being register- 
ed in the general category, the said peti- 
tioner has filed this writ petition, where- 
in he has prayed that an appropriate 
writ, order or direction may be issued 
directing the respondents to release 
a telephone connection to the said peti- 
tioner in the special category. In the wrif 
petition the said petitioner has also 
prayed that the respondents be directed 
to treat the profession of an Advocate, 
Vakeel or Lawyer, by whatever name 
they may be called, similar to that of 
medical profession and that in 
the alternative the instructions of -the 
rules making classification of the various 
applicants. be declared ultra vires the 
Constitution of India. 


6. In both these writ pefitions the case 
of the petitioners is that Advocates also 
serve the public at large and an advo- 
cate cannot be treated differently from 
doctors, public workers, small scale in- 
dustries and press etc. in the matter of 
allotment of telephone connections and 
“hat denial of preference to Advocates in ` 
the matter of registration in the special 
category for the purpose of allotment of 
telephone was arbitrary. In the writ peti- 
fions the petitioners have also asserted 
that the petitioners ought to have been 
given a reasonable opportunity of being 
heard before an order refusing to treat 
their applications as falling within .the 
special category, could be passed and that 
no such opportunity was given to the 
petitioners. In the writ petitions it has 
also been claimed that since the peti- 
tioners had fully complied with the re- 
quirements prescribed by the telephone 
department with regard to the applica- 
tions to be submitted for registration in 
the ‘special category as public. men -the 
authorities . were bound to register the 
said applications in the special category 
and that in not registering the said ap- 
plications in special category but in reg- 
istering them. in general category the - 
authorities have acted arbitrarily. ; 
-7 The writ petitions have been con- 
tested on behalf of the. respondents and 
inthe replies to the ‘writ petitions filed 
on’ behalf, of: the respondents it has been - 
stated:that although -.it., is.. always: the. 
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anxiety of the telephone department >to 
make efforts to provide connections, to 
every applicant as early as possible but 
still it is never possible to provide tele- 
phones as per demand immediately be- 
cause there is long list of persons on 
waiting list which varies from locality to 
locality and the exchange planning is 
projected on the existence of the waiting 
list. In the said reply it has also been 
Stated that to safeguard the interest of 
the public utility service the telegraph 
authority has framed rules which are 
being revised and changed from time to 
time whereby uniform policy has been 
laid down for whole of the country. Ac- 
cording to the said rules certain classes 
of applicants have been included in spe- 
cial category and that the said classifica- 
tion has been made after looking into the 
functions of the applicanis. According to 
the said reply a lawyer cannot be com- 
pared with a doctor because the services 
of a doctor are of great utility and in 
matters of emergency a telephone call 
has to be made for savirg life of a per- 
son and, therefore, .med:cal men have 
been included in the special category. 
With regard to the rejection of the ap- 
plications of the petitioners for being 
registered in special category it has been 
stated in the said replizs that the said 
rejection was made on the advice of the 
Telephone Advisory Ccmmittee which 
consists of several prominent citizens re- 
presenting the various interests viz, 
trade, commerce and industries, press, 
medical profession and public workers. 
In the said reply .it has been asserted 
that the petitioners were not entitled to 
a personal hearing by the Telephone Ad- 
visory Committee at the time when their 
applications were considered by the said 
Committee and that the action of the re- 
spondents in not registering the applica- 
tions of the petitioners in special cate- 
gory and registering the same in general 
category, could not be said to be arbi- 
trary. 


. $. At the outset it may be observed 
. that even though in both the writ peti- 
tions the petitioners have prayed that an 
appropriate writ, order or direction may 
be issued directing the respondents to 
release telephone conneccions to the peti- 
tioners in special category, the learned 
counsel for the petitioners in both the 
writ petitions have conceded, during the 
course of arguments, that the petitioners 
cannot ask for the-said relief and that 
the petitioner can only ask for their ap- 
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plications being registered in special cate-. 
gory and the petitioners being allotted 
telephone connections out of the alloca- 
tion that is made for the applicants reg- 
istered in the special category, 


9, The submissions of the learned 
counsel for the petitioners can be broad- . 
ly divided under two heads. Under the 
first head fall the contentions with regard 
to the Constitutional validity of the 
classification of the applicants who are 
entitled to be registered in the special 
category and the right of the members 
of the legal profession to be included 
amongst the applicants who are entitled 
to be registered in the special category, 
Under the second head fall the conten- 
tions with regard to the right of the peti- 
tioners to be registered in the special 
category on the basis that they are pub- 
lic and social workers and the validity of 
the orders passed by the respondents re- 
fusing to register the applications of the 
petitioners in the special category of 
public men but registering the said ap- 
plications in the general category, It may 
be observed that taking note of the im- 
portance of the aforesaid question with 
regard to the validity of the classifica- 
tion of the applicants who are entitled ta 
be registered in the special category to 
the members of the legal profession tha 
learned single Judge had issued notices 
to the Bar Council of Rajasthan and the 
local Bar Associations. In response to the 
Said notices the Bar Council of Rajasthan 
as well as the Rajasthan High Court Ad- 
vocates Association have entered appear- 
ance and Shri M. Mridul and Shri M. R. 
Calla addressed the Court on behalf of 
the Bar Council of Rajasthan and Shri 
L. L. Sharma addressed the Court on be- 
half of the Rajasthan High Court Advo- 
cates Association on the questions with 
regard to the Constitutional validity of 
the classification of the applicants who 
are entitled to be registered in the spe- 
cial category and the right of the mem- 
bers of the legal profession to be includ- 
ed amongst the applicants who are en- 
titled to be registered in the special cate- 
gory. We will first deal with the conten- 
tions that have been urged by the learn- 
ed counsel for the petitioners as well as 
the learned counsel representing the Bar 
Council of Rajasthan and the Rajasthan 
High Court Advocates Association on the 
aforesaid questions covered by the first 
head. a 


10. The learned. counsel for the peti- 
tioners as well as. the learned counsel re- 
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‘nd the Kajasthan High Couri 
Advocates Association have submit- 
ted that registration of an ap- 


plicant in the special category re- 
. sults in allotment of a telephone connec- 
tion to him on a priority basis and that 
in the matter of allotment of telephona 
connection on priority basis no distinc- 
tion can be made between the members 
of the legal profession and the various 
categories of applicants who are entitled 
to be registered under the special cate- 
gory, viz., members of the Medical pro- 
fession, press, public institutions, agri- 
cultural farms, Small Scale Industries and 
` public men. The learned counsel have 
laid strong emphasis on the role of the 
lawyer in a democratic State, specially 
in the matter of protection of the life, 
liberty and property of the citizen and 
have submitted that the considerations 
which apply to the members of the medi- 
cal profession and other classes of appii- 
cants who are entitled to be registered 
under the special category apply with 
much greater force to the members of 
the legal profession and that there is no 
rational basis for excluding the members 
of the legal profession from the classes 
of persons who are entitled to be regis- 
tered in special category. According to 
the learned counsel the non-~inclusion of 
the members of the legal profession 
amongst the class of persons who are en- 
titled fo be registered in special category 
is clearly arbitrary and that as a result 
of the non-inclusion of the members of 
the legal profession even though they are 
persons similarly situate with those who 
have been included amongst the appli- 
cants who are entitled to be registered in 
special category, the classification of the 
various classes of applicants who are en- 
titled to be registered in the special cate- 
gory must be held to be arbitrary and 
unreasonable and violative of the right 
to equality guaranteed under Art 14 of 
the Constitution. Thelearned counsel have 
further submitted that: the Court can is- 
Sue an appropriate direction for inclusion 


of the members of the legal profession 


amongst the classes of applicants who are 
entitled to ba registered in the special 
category.. In the alternative the learned 
counsel have submitted that if the Court 
is of the view that such a direction for 
inclusion of the members of the legal 
' profession amongst the classes of appli- 
cants who are entitled to be registered in 
the spécial category cannot be given, the 
rules relating to allotment of telephone 
which provide tor classification of cer- 
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tain applicants who are entitled to be 
registered in special category should be 
struck down on, the ground that the 
same are violative of the provisions of 
Art, 14 of the Constitution. 

Ii. Shri R. K. Anand, the learned 
counsei for the respondents, has, on the 
cther hand, submitted that the members 
cf the legal profession cannot be said to 
te persons similarly situate with the 
classes of applicants who are entitled to 
te registered in the special category and 
that there is no infirmity in the classifi- 
cation made under the Rules for allot- 
ment of telephonés in that regard. Shri 
Anand has also submitted that even if it 
be held that members of the legal Dro- 
fession should have been included 
amongst the classes of applicants who 
are entitled to be registered in the special 
category, the rules cannot be struck 
down for the reason that the members 
of the legal profession have not been so 
included and that the Court cannot also 
give a direction for including the mem- 
bers of the legal profession amongst the 
classes of applicants who are entitled to 
ba registered in the special category. 

12. With regard to the right to equal- 
ity guaranteed under Art- 14 of the Con« 
stitution, the law is well settled that 
Art. 14 enjoins upon the State to make 
laws that operate alike on all persons 
under like circumstances. Art. 14, how- 
ever, recognises that the State, in the 
xercise of its Governmental power, has 
of necessity to make laws operating dif- 
ferently on different groups or classes of 
persons within its territory to attain 
particular ends in giving effect to its poli« 


cigs. In. other words the State 
is not prohibited from classify~ 
ing persons : into groups or classes, 


but while thus classifying persons into 
groups or classes it must be ensured that 
the classification is not arbitrary -but is 
rational, that is to say, it must not only 
be based on some qualities or character 
istics which are to be found in all tha 
persons grouped together and not in 
others who are left out but 
those qualities or characteristics 
must have a reasonable relation 
to the object of the legislation, 
In order to pass the test of a valid classi- 
fication the two conditions which are re- 
quired to be fulfilled are {iJ that the 
classification must be founded on an m- 
telligible differentia which distinguishes 
those that are grouped together from 
others, and (Gi) that ‘differentia. must hava 
rational relation to the object sought tos 
be achieved by the legislation. In short, 
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while Article 14 forbids class: cis 
crimination by conferring privileges 
or imposing liabilities upon per- 
sons arbitrarily selected out of 
large number of other persons simi- 
larly situated in relaticn to the pr-vi- 
leges sought fo be conferred or the liebi- 
lities proposed to be imposed, it does 
not forbid classification for the purpose 
of legislation provided such classification 
is not arbitrary in the sense abovemen- 
tioned. (See : Chandrachud, C. J. In re 
Special Courts Bill, 1978, AIR 1979 $C 
478 at pages 508-510). A reasoneble 
[classification is one which includes all 
persons who were similarly situated vith 
irespect to the purpose of the law and the 
lpurpose of a law may be either the =li- 
mination of a public mischief or the 
‘achievement of some positive puzlic 
good, A classification may suffer from the 
defect of being under inclusive or being 
over inclusive. A classification is saic to 
be under inclusive when the State bene~ 
fits or burdens persons in a manner “hat 
furthers a legitimate purpose but does 
not confer the same benefit on others 
who are similarly situated. A classifica~ 
tion is said to be over inclusive when it 
includes not only those who are simdar~ 
ly situated with respect to the pur dosé 
but others who are not so situated as 
well. While examining the validitr of 
legislation on the touchstone of Art 14 
the Courts have drawn a distinction be- 
tween a classification which is over in« 
clusive and a classification which is un< 
der inclusive. In cases where the classi- 
fication is found to be over inclusive the 
courts have interfered ty striking wn 
the offending part so as to exclude per- 
sons of groups: who ought not to have 
been included in it. But the Courts nave 
shown more tolerance towards ‘aws 
which are challenged on the ground that 
the classification is under inclusive for 
the reason that the legislature is fre= to 
recognise the degrees of harm and it may 
confine the benefits or burdens to those 
classes of cases where the need seers to 
be clearest. A distinction has to be drawn 
between the role of Legislature which 
“has the affirmative responsibility” -and 
the role of fhe Courts which have only 
the power to destroy, not fo reconstract.” 
(See : State of Gujarat v. Shri Ambica 
Mills Ltd., AIR 1974 SC 1300 at pages 
1313-1314). It is also well settled that un- 
less the classification is unjust.on the 
face of it the onus lies upon the party at- 
tacking the classification to show by 


placing the necessary material before the 
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Court that the said classification is un- 
reasonable and violative of Art, 14 of, 
the Constn. l 

13. In the matter of allotment of tele- 
phone connections it cannot be disputed 
that with the growth of trade and busi- 
ness and rapid increase in the pace of life 
a telephone connection facilitates the dis- 
charge of the normal functions of the 
citizens and this is more so in the urban 
areas. But in view of the Limited econo- 
mic resources that are available, if is not 
possible to provide a telephone connec= 
tion to’ every person who applies for it 
and in spite of all the efforts towards ex- 
pansion the demand for telephone con- 
the supply. The 
result is that a person has to wait for 
some period before he secures a tele- 
phone connection. It cannot however, be 
ignored that the need of certain appli- 
cants for a telephone connection may be 
greater than that of others and in the 
allotment of a telephone connection to a 
particular applicant In certain cases may 
be beneficial to the general public and a 
long waiting period in such cases may not 
be conducive to the interest of the gene- 
ral public. To deal with such situations 
it is necessary that the demands of ceri - 
tain categories of applicants should be) 
met on a preferential basis. This has been 
envisaged by the rule-making authority 
in framing the rules because from a peru- 
sal of the Rules (especially Rule 434) it 
appears that the applicants for allotment 
of telephone connections have been divid- 
ed into three broad categories: 

(i) O.¥.T. Scheme. 

(ii) Special category, and 

(iii) General category. 
Applicants under the O.Y.T. scheme are 
required to deposit a particular sum of 
money, which varies according fo the 
Capacity of the telephone exchange, and 
Such applicants are entitled to certain 
preference in the matter of allotment of 
telephone connection inasmuch as certain 
percentage of available telephone connec- 
tions are earmarked for the applicants 
under the O.Y-T. scheme. The reasons 
for giving preferential treatment to the 
applicants under the O.Y.T. scheme ap- 
pears to be to collect financial resources 
which are necessary for the expansion of 
the telephone facilities in . the country. 
The other category of applicants who are 
entitled to preferential treatment in the 
matter of allotment of telephone connec- 
tions are those falling in the special cate- 
gory. Applicants not covered by the O.Y.-T, 
scheme or the special category fall in the 
general category and their applications 
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for grant of telephone connections are to 
be dealt with in the normal course, 


14. The aforesaid categorisation of 
the applicants for telephone connections 
in the three categories mentioned viz., 
O.Y.T., special and general has not been 
challenged before us. The learned coun- 
sel for the petitioners: as well as the 
learned counsel appearing for the Bar 
Council of Rajasthan and the Advocates 
Association do not dispute the need for 
giving preferential treatment to certain 
classes of applicants. The arguments of 
the learned counsel are confined to the 
validity of the classification of the appli- 
cants who are entitled to be registered 
under the special category, 


15. The Rules are, however, silent 
with regard to the persons who can be 
treated as falling within the special cate- 
gory. With a view to supplement the 
Rules the telephone authorities, viz, the 
Post and Telegraph Board, have been 
issuing from time to time instructions 
containing the guidelines with regard to 
allotment of telephones whereby they 
have been allocating the percentage of 
telephone connections which should be 
made available for the different categories 
of applicants and have also been pre- 
scribing the classes of applicants who are 
regarded as falling within the special 
category so as to be entitled to preferen- 
tial treatment in the matter of allotment 
of telephone connections by being allot~ 
ted the telephone within the quota set 
apart for the applicants belonging to the 
special category. It is well settled that if 
the statutory rules are silent on a parti- 
cular matter it is open to the executive 
to issue administrative instructions with 
a view to supplement the statutory rules 
provided the said administrative instruc- 
tions are not inconsistent with the statu- 
tory rules already framed. It cannot, 
therefore, be disputed that it was open to 
the telephone authorities to issue admin- 
istrative instructions to supplement the 
Rules. The administrative instructions 
whereby the classes of applicants who 
are entitled to be registered in the spe- 
cial category have been defined, are thus 
instructions which supplement the Rules 
and they cannot be said to be inconsistent 
with. the Rules. 


16. As noticed earlier, the applicants 
who are entitled to be registered in spe~ 
cial category under the - administrative 
instructions which were in operation at 
the time when the petitioners had sub- 
mitted their applications were those be- 
longing to (i) Medical profession, i.e., doce 
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tors, qualified nurses and registered mid- 
wives; (ii) Press— Newspapers, Journals 
and Magazines registered with the Regis- 
trar, Newspapers, registered newspaper 
agencies accredited press correspondents 
and press photographers; (iii) Public In- 
stitutions—- recognised schools and Colle- 
Ges, registered trade unions, registered 
co-operative societies etc. ete; (iv) Agri- 
cultural Farms having area of not less 
than 3 acres but excluding gardens, or- 
chards or large cultivations of tea, jute 
etc; (v) Registered Small Seale Indus- 
tries; and (vi) Prominent social workers 
and public men who are actively engaged 
in such work. It has been stated at the 
bar that agricultural farms having an 
area of not less than 3 acres have not been 
deleted from the classes of applicants 
who are entitled to be registered under 
the special category. While examining 
the validity of the aforesaid classification 
of the applicants who are entitled to be 
registered in the special category it has 
to be borne in mind that the object of the 
Rules in giving preference in the matter 
of allotment of telephone connections to 
certain applicants can only be to advanse 
the interest of the general public. The 
applicants who are in greater contact 
with the members of‘ the pub- 
Hie by virtue of their activities 
can legitimately ask for a preferential 
treatment in the matter of allotment of 
telephone connection because this will 
help the persons who wish to contact 
them to get in touch with them and the 
telephone connection would thus advance 
the interest of general public. Similarly 
preferential allotment of a telephone con- 
nection may be conducive to the interest 
of the general public in cases where the 
telephone connection is required for a 
place which is visited by the members of 
the public because a telephone connec- 
tion would enable those persons being 
contacted from outside and would enable 
the persons visiting that place to make 
contact with persons outside. We have 
carefully considered the classes of appli- 
cants referred to above, who are entitled 


‘to be registered in the special category in 


the light of the aforesaid criteria and we 
are of the opinion that they satisfy the 
aforesaid criteria. The persons belong- 
ing to medical profession, namely, 
doctors, qualified nurses and registered 
midwives are persons who are neces- 
sarily to be contacted by the members of 
the public in cases of emergency and the 
allotment of telephone connection on 
preferential basis to such applicants will 


facilitate such persons being: called at a 
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short notice in the event of an emergency 
and the allotment of telephone connections 
to such persons will thus ‘subserve the 
need of the general public. As regards 
the second class relating to the press, i. €. 
Newspapers and Press correspondents 
etc., it may be observed that persons con- 
nected with the press serve the genera. 
public by publishing news which are ož 
interest to the people and a telephone 
facility which enables the correspondent= 
and the newspapers and journala 
to receive information and dis- 
seminate it to general public br 
punishing it cannot be said tes 
be not conducive to the interest of the 
general public. As regards the third 
class, viz. public institutiors, recognised 
schools and colleges, registered trade 
unions and registered co-operative socie- 
ties etc. it may be observed that a tele- 
phone connection is necessary for suck 
institutions for the reason that large num- 
ber of persons have to deal with these 
institutions and a large number of peopl: 
visit the premises of these institutions, 
Same can be said with regard to prominené 
social workers and public men who ars 
actively engaged in such work inasmuca 
as during the course of their work the7 
have to contact a number of persons and 
a number of persons have to contact 
them. As regards small scale industries 
an argument had been advanced thet 
telephone connection is required by suca 
‘applicants for the furtherance of them 
_Own business and that giving preferential 
“ treatment to them in the matter of allot- 
ment of telephone does not subserve tha 
public good. We are unable to agree witi 
the aforesaid contention. It is true thet 
allotment of a telephone connection wil 
help in the furtherance of the business cf 
the owners of the industries but it car 
not be ignored that small scale indus- 
tries are required to compeze with larger 
industries and that it is the Policy of the 
State to encourage the smal scale indus 
tries so as to restrict the growth of monc« 
polies and other restrictive trade prac 
tices. It can, therefore, be said that puk- 
‘lic interest is subserved in the growth 
of such smal] scale industries. Moreover 
a number of workmen are employed in 
such industries and a telephone connec- 
tion would facilitate persons from ou™ 
“ side. getting in touch with the persors 
employed in the industry and would also 
Enable the persons employed in the indus- 
try to get in touch with persons outside. 
It may also be observed that the various 
classes of applicants who zre entitled t 


be registered in the specia: category awe 
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those for whom it will not be easy to ob- 
tain a telephone connection under the 
O.Y.T. Scheme inasmuch as under the 
O.Y.T. Scheme an applicant is required to 
deposit a substantial amount of money, 
and the applicants who are entitled to be 
registered in the special category cannot 
be said to be such who can easily spare 


the said amount inasmuch as they are 
either persons engaged in profession, 
namely, medical profession, journalists 


and public workers or public institutions. 
Same can be said with regard to small 
scale industries set up with the aid of 
loans advanced by the State or State con- 
trolled financial institutions and they can- 
not be expected to spare the amount 
which is required to be deposited for ob- 
taining a telephone connection under the 
O.Y.T. Scheme. In our opinion, therefore, 
the classification of the applicants who 
are entitled to be registered under the 
special category appears to be based on 
the following two criteria— (i) the said 
applicants have to be in greater contact 
with the members of the public in con- 
nection with their activities, and (ii) the 
said applicants cannot be expected to 
Spare the necessary funds which are re- 
quired for obtaining a telephone connec- 
tion on priority basis under the O.Y.T. 
Scheme, It cannot be said that the afore- 
said criteria are arbitrary and unreason- 
able. Nor can it be said that the said cri- 
teria have no rational connection with the 
object sought to be achieved in the mat- 
ter of allotment of telephone connections 
on a priority basis to certain category of 
applicants, namely, to subserve the good 
of general public. We are, therefore, un- 
able to hold that the classification of the 
applicants who are entitled to be regis- 
tered under the special category is arbi-|. 
trary and irrational so as to be violative 
of the provisions of Art. 14 of the Con- 
stitution. 

17. It has however, been submitted 
that even if the classification of the appli- 
cants who are entitled to be registered in 
the special category as contained in the 
administrative instructions, is held to be 
reasonable, the said classification cannot 
be upheld for the reason that it arbitra- 
rily excludes the members of the legal 
profession, even though they are persons 
similarly situate inasmuch as there is no 
distinction between the members of the 
legal profession and the various classes of 
applicants who are entitled to be regis- 
tered in the special category. It is sub- 
mitted that the criteria which justify the 
classification of various types of appli- 
cants for being registered in the special 
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category are equally applicable to the 
members of the legal professiom because 
during the course of their profession the 
members of the legal profession also have 
to come into cantact with members of the 
Public and since they also belong to a 
profession most of them cannot be ex- 
pected to arrange the necessary funds 
which are required to be deposited for 
obtaining a telephone connection under 
the O.Y.T. scheme. It has been submitted 
that the position of the members of the 
legal profession is, in no way, different 
from that of the persons belonging to the 
medical profession, inasmuch as while the 
persons belonging to medical profession 
are required to take care of the physical 
well being of the people, the persons þe- 
longing to legal profession also discharge 
very important function, namely, to safe- 
guard the life, liberty and property of 
the citizens. In this context it has been 
pointed out that the legal profession has 
played a very significant role in uphold- 
ing the values which are very essential 
for the growth of a free and democratic 
society and that the Constitutiom also re- 
cognises the important role that is play- 
ed by the legal profession. Reference has 
been made to cl. (1) of Art- 22 ‘of the 
Constitution which ensures that every 
person who is arrested and detained in 
custody should be afforded the right te 
choose and to be defended by a legal 
practitioner of his choice as well as. to 
Article 39A of the Constitution, which is 
one of the Directive Principles of State 
policy and. directs that the State shall 
secure that the operation of the legal 
system promotes jusfice on a basis of 
equal liberty and. shall in particular pro- 
vide free legal aid, by suitable legislation 
Or schemes im any other way, to ensure 
that opportunities of securing justice are 
not denied to eny citizens by reason of 
economic or other disabilities. Reliance 
has also been placed on the decision of 
the Supreme Court in Madhav Hayawa- 
danrao Hoskot v. State of Maharashtra, 
(1978) 3 SCC 544: (AIR 1978 SC 1548) 
wherein the Supreme Court has observed 
(Paras 14 & 17 of AIR):— 


“Our judicature, moulded by Anglo- 
American models and our judicial pro~ 
cess, engineered by kindred legal techno- 
logy, compel the collaboration of lawyer- 
power for steering the wheels of equal 
justice under the law,” 


“Lawyer participation is ordinarily an 
assurance that deprivation of liberty will 
not be in violation of procedure estab- 


lished. by law.” 
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Reliance has. also been placed on the fol- 
lowing observations of the Supreme Court 
in Special Reference No. 1 of 1964 under 
Article 143 of the Constitution of India, ` 
ATR 1965 SC 745. (at pp. 787 & 788):-— 
“If a citizer has the right to move the 
Sigh Court or the Supreme Court against 
the invasion of his fundamental rights, 
the statutory right of the advocate to as- 
Sist the citizen steps In and helps the 
enforcement of the fundamental rights of 
the citizen. It is hardly necessary to em- 
phasise that in the enforcement of funda- 
mental rights guaranteed to the citizens 
the legal profession plays a very import- 
ant and vital role, and so, just as the 
right of the judicature to deal with mat- 


. ters brought before them under Art. 226 


or Article 32 cannot be subjected to the 
powers and privileges of the House un- 
der Article 194 (3), so the rights of the 
citizens to move the judicature and tha 
rights of the Advocates to assist that pro- 
cess must remain uncontrolled by Arti- 
cle 194 (3).” 

On the basis of the aforesaid submissionsj 
all that can be said is that the classifica- 
tion which has been made for the pur- 
pose of registration of applicants in the 
special category suffers from the defect’ 
of under-inclusion. 

18. What is the effect of such defecf 
in the classification? We are of the opin- 
ion that the aforesaid defect of under- 
inclusion of the members of the legal pro- 
fassion would not justify our striking 
down the classification altogether. We 
may in this context refer to the decision 
of the Supreme Court in Sakhawant Ali 
v. State of Orissa, ATR 1955 SC 166. In 
the said case the validity of cl. (ix) of 
sub-sec. (1) of S. 16 of the Orissa Muni~« 
cipal Act, 1950, which provided that 4 
person who was employed as a paid legal 
practitioner on behalf of the Muni< 
cipality or as a legal practis 
tioner against the Municipality was 
not qualified for election to a 
seat in the Municipality had been chal- 
lenged on the ground that it was violative 
of the provisions of Art. 14 of the Consti- 
tution. The aforesaid disqualification was 
justified on the ground that there was 
possibility of a conflict between interest 
and duty if a Municipal Councillor was 
employed as a paid legal practitioner on 
behalz of the Municipality or against the 
Municipality. An argument was advanced 
on behalf of the appellant before the 
Supreme Court that besides the category 
of legal practitioners there were other 
categories also where there would be pos~ 
sibility of a conflict between interest and 
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duty and that in so far as they were not 
covered by the qualifications prescribed 
by S. 16 (1) of the Orissa Municipal Act, 
the provisions disqualifying the category 
~ to which the appellant befcre the Sup- 
Teme Court belonged was discrimina- 
tory. It was particularly pointed out that 
a client who had litigation against the 
Municipality was not prevented from 
standing as a candidate for election; 
whereas the legal practitioner who held 
a brief against the Municipality was dis- 
gualified though the ban against both 
these categories should be justified on 
account of avoidance of conflict between 
interest and duty. The afor2said conten- 
tion was rejected by the Supreme Court 
with the following observations (at page 
170 of ATR): 

“The simple answer to this contention 
is that legislation enacted far the achieve- 
ment of a particular object or purpose 
need not be all embracing. It is for the 
Legislature to determine what categories 
it would embrace within the scope of 
legislation and merely bezause certain 
categories which would stand on the 
same footing as those which are covered 
by the legislation are left sut would not 
render legislation which has been enacted 
in any manner discriminatory and viola- 
tive of the fundamental right guaranteed 
by Article 14 of the Constitution.” 

19. We are, therefore, unable to ac= 
cept the contention urged on behalf of 
the petitioners that the classification of 
the various applicants whc are entitled 
* ito be registered in the special category 
should be struck down as being violative 
of the provisions of Art. 14 of the Consti= 
tution for the reason that it does 
not include the members of the legal 
-profession. 

26. The learned counsel for the peti- 
tioners as well as the learned counsel re- 
presenting the Advocates Association and 
Bar Council of Rajasthan have next sub- 
mitted that the defect of under-inclusion 
in the classification can b2 rectified by 
the. Court by giving a direction to ‘the 
respondent to include the members of 
legal profession amongst the classes of 
applicants who are entitled to be register- 
ed in the special category. In support of 
the aforesaid submission, the learned 
counsel have placed reliance on the deci- 


> gions of the Supreme Court in Purshot- 


tamlal v. Union of India, (1973).1 SCC 
651: (AIR 1973 SC 1088); Lalji Dubey v, 
Union of India, AIR 1974 SC 252 and 
Vishnulal Hindulal v. Stat2 of Madhya 
Pradesh, (1981) 2 SCC 410; (ATR 1981 SC 
1636) where the executive action ‘was 
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State of Kerala v. T. P. Roshana, 
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held to be violative of the provisions of 
Art, 14 of the Constitution and appropri- 
ate directions were given by the Court to 
give relief to the petitioners or appellants 
before the Supreme Court. The learned 
counsel have also placed reliance on the 
recent decisions of the Supreme Court in 
ATR 
1979 SC 765 and Municipal Council, Rat- 
lam v. Vardhichand, (1980) 4 SCC 162: 
(ATR 1980 SC 1622) ‘wherein ‘the Supreme 
Court has laid emphasis on the affirma- 
five role of the Courts while giving the 
relief. 

21. We have carefully considered the 
decisions of the Supreme Cour, referred 
to above, but we are of the opinion that 
we would not be justified in giving a po- 
sitive direction to the respondents to im- 
clade the members of the legal profession 
amongst the classes of applicants who 
are entitled to be registered in the spe- 
cial category, It is true (as observed by 
Mathew J. in Kesavananda v. State of 
Kerala, AIR 1973 SC 1461 at p. 1950) that 
jedicial function involves both creation 
and application of law and to a certain 
extent the judicial function partakes the 
legislative function also and that Judges 
not only find the law but also make the 
law. But still there is a well defined dis- 
tinction between the Judicial and the 
legislative functions which cannot be 
ignored and as pointed out by the Sup- 
reme Court in Rajendar Singh v. Santa 
Singh, AIR 1973 SC 2537 at p. 2543. 
“Courts of justice cannot legislate or re- 
construct law contained in statute or 
introduce exceptions when statutory law 
debars them from doing so”. In Diamond 
Sugar Mills Ltd. v. State of Uttar Pra- 
desh, AIR 1961 SC 652, the Supreme 
Court had observed that “We cannot re- 
write the law for the purpose of saving 
a portion of it.” . 

22. Even though the Telephone Allot~ 
ment Rules made by the Telephone Au- 
thorities whereby certain classes of appli- 
cants have been given preference in the 
matter of allotment of telephones, are 
administrative instructions only, but they 
are legislative in character inasmuch as 
by the said Rules certain principles of 
general application have been enunciated 
for the guidance of the telephone auth- 
orities in the matter of allotment of tele- 
phones. To give a direction to include the 
members of legal profession amongst the 
classes of applicants who are entitled to} 
be registered in special category, would 
involve re-writing of the said rules byl. 
this Court which, in our opinion, would] 
be impermissible, 
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23. In Purshottam Lal v. Union of 
India (AIR 1973 SC 1088) (supra) the 
Supreme Court was dealing with a case 
where in the matter of implementation of 
the recommendations of the Second Pay 
Commission, a particular category of Gov~ 
ernment employees, viz., Research Assis- 
tants employed with the Forest Research 
Institute and Colleges at Dehradun, were 
denied that revised pay scales introduced 
on the basis of recommendation of Second 
Pay Commission fora particular period 
ie. from July 1, 1959 to July 21, 1962, 
and the Supreme Court observed that 
since the recommendation of the Second 
Pay Commission had been accepted by the 
Government of India, it was bound to 
implement the said recommendations in 
respect of all its employees and if it did 
_ not implement the said report regarding 
some employees only it committed a 
breach of Arts. 14 and 16 of the Consti- 
tution in so far as these employees were 
concerned. In these circumstances the 
Supreme Court issued a direction that the 
revised pay scales of the petitioners be- 
fore the Supreme ‘Court would have 
effect from July 1, 1959, in accordance 
with the recommendations of the Pay 
Commission i.e. from the date the other 
employees of the Government of India 
had been given the said revised pay 
‘ scales, 


24. In Lalji Dube v. Union of India 
: (ATR 1974 SC 252) (supra) the Supreme 
Court was dealing with the appeal aris- 
ing out of a civil suit. The appellants be- 
fore the Supreme Court had been 
denied the benefits of the recommenda- 
tions of a Committee called “Kalyan-wala 
Committee” constituted by the Central 
Government which had recommended 
that persons doing clerical work should 
be designated as Lower Division Clerks. 
Although the said ' recommendations of 
Kalyanwala Committee had been accept- 
ed by the Government of India, the ap- 
pellants before the Supreme Court were 
not classified as Lower Division Clerks, 
even though they satisfied the tests held 
down by the said Committee. The Sup- 
reme Court held that the appellants had 
been arbitrarily discriminated in the mat- 
ter of implementation of the recommen- 
dations of the Kalyan-wala Committee in- 
asmuch as they were also entitled to be 
designated as ‘Lower Division Clerks, 


 . 25. In Vishnudas Hindumal v. State 

M. P. (AIR 1981 SC 1636) (supra) the 
Supreme Court found that in the matter 
of implementation of a scheme for na- 
tionalisation of motor transport, the peti~ 


Shankar Birmiwal v. Union of India (FB) 


A.L BR. 


tioners before -the Supreme - Court. had 
been discriminated inasmuch as their 
permits were curtailed so as to prohibit 
them from operating their stage carri- 
ages on tha: portion of the route for 
which they had permit which was over- 
lapping with the notified route whereas 
other operators, who though similarly 
situated, were favourably treated by nej- 
ther curtailing nor cancelling their per- 
mits and were permitted to ply their 
Stage carriage on the routes for which 
they had permits passing over the portion 
of the notified route without any let or 
hinderance. The Supreme Court found 
that the aforesaid discrimination had 
been caused on account of inadvertence 
or oversight on the part of a governmen- 
tal agency and instead of rejecting the 
whola scheme, the Supreme Court sought 
to rectify the same by directing that the 
order/conditions in permits curtailing the 
permits of the petitioners before the 
Supreme Court prohibiting them from 
passing over the overlapping parts of 
their route with the notified route be 
quashed and declared to be of no conse- 
quence till all the operators including 
those excluded and similarly situated 
were similarly treated. 


26. In State of - Kerala v. T. P. Ro- 
Shane (AIR 1979 SC 765) (supra) the Sup-« 
reme Court was dealing with a case relat- 
ing to admissions in the various Medical 
Colleges in the State of Kerala. The Sup- 
reme Court found that students belonging 
to Calicut University were entitled to 166 
seats in accordance with the formula that 
was prescribed by the State Government, 
But in fact only 136 seats had been allot- 
ted to students of Calicut University and 
that students of Calicut University were 
entitled to 30 extra seats. But instead of 
quashing the admissions of the students 
of the other Universities who had been 
wrongly admitted to 30 seats which 
should have been allotted to the students 


of Calicut University, the Supreme Court, . 


taking into consideration the special. facts 
and circumstances of the .case, gave a 
direction that 30 more seats should be 
added and that those 30 seats should bea 
made available for students from. tha 
colleges affiliated to the Calicut Univer- 
sity and that for the purpose of making 
selections for admission to those 30 addi- 


- tional seats the selection should be mada 


on the basis of academic excellence stricta 


ly according tc merit measured by marks 


secured, In the said- case the learned 
Judges have laid stress on “the dynamics 
of.the. writ jurisdiction and the potential 


# 


al 
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for affirmative Court action as part of 
remedial jurisprudence.” 

27. In Municipal Council, Ratlam v. 
Vardhichand (AIR 1980 SZ 1622) (supra) 
the Supreme Court was dealing with a 
Case arising under S. 133, Cr. P. C. which 
empowers a District Magistrate or a Sub- 
Divisional Magistrate or any other Execu- 
tive Magistrate specially empowered in 
that behalf by the State Government to 
make conditional order requiring the per- 
son causing any unlawful obstruction or 
nuisance on any public place or from any 
way, river or channel which is or may be 
wrongly used by the public to remove 
such obstruction or nuisance within a 
time to be fixed in the order. In that case 
the Sub-divisional Magistrate, Ratlam 
had passed an order against the Munici- 


pal Counci}, Ratlam, which had been up-- 


held by the High Court. The Supreme 
Court, while affirming the said order, 
gave certain supplementary directions to 
the Municipal Council as well as the State 
Government. The aforesaid case does not 
involve any question as to the breach of 
provision of Articles 14 and 16 of the 
Constitution or the jurisdiction of the 
High Court under Article 226 of the Con- 
stitution and is, therefore, of not much 
relevance to the present case. 

28- It is to be noted that in the cases, 
referred to above, viz. Purshottamlal v. 
Union of India (AIR 1973 SC 1088) 
(supra), Lalji Dubey v. Jnion of India 
(AIR 1974 SC 252) (supra), Vishnudas 
Hindumal v. State of M. P. (AIR 1981 SC 
1636) (supra) and State af Kerala v. T. P. 


Roshana AIR 1979 SC 765 ~ (supra), 
the Supreme Court was dealing 
with the validity of executive ac- 


tion which was found to be violative of 
the provisions of Articles 14 and 16 of 
the Constitution of India inasmuch as the 
executive authorities had failed to apply 
the standard laid down by them to a par- 
ticular person or classes of persons who 
were similarly situate and who were en- 
titled to the said benefits under the orders 
issued by the Executive authorities and 
the Supreme Court gave: directions ex- 
tending the said -benefits | to the persons 
who had been denied the same. The-pre- 


sent cases - however, stand on a different — 


footing. Here the petitioners are not seek- 
ing. the benefits to which they are entitl- 
ed under the Executive instructions issu- 
ed by the Telephone Atthorities because 
the said instructions, namely, the Tele- 
phone Allotment Rules, as they stand to- 
day, do not extend the said benefits to 
them. The petitioners are actually seek- 
ing a modification of those instructions so 
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that the said benefits which are at present 
not available to them may be extended 


` to them. In our view that is not permis- 


sible and the decisions of the Supreme 
Court in Purshottam Lal v. Union of 
India (supra), Lalji Dubey v. Union of 
India (supra), Vishnu Das Hindumal v- 
State of M. P. (supra) and State of Kerala 
v. T. P. Roshana (supra) cannot lend 
support to the submissions of the learned 
counsel for the petitioners that such a 
direction can be issued by this Court so 
as to modify and amend the Telephone 
Allotment Rules framed by the Telephone 
Authorities. We are, therefore, unable 
to accept the contention of the learned 
counsel for the petitioners as well as the 
learned counsel for- the Advocates Asso- 
ciation and the Bar Council of Rajasthan 
that this Court should give direction to 
the Telephone Authorities to include the; ` 
members of the legal profession amongst 
the classes of applicants who are entitled 
to be registered in the special category. 
29. Having dealt with the contentions 
urged by the learned counsel for the peti- 
tioners as. well as the learned 
counsel appearing for Advocates Associa- 
tion and Bar Council of Rajasthan with 
regard to the validity of the classification 
in the matter of applicants 
who are entitled to be registered in the 
special category and the inclusion of 
members of legal profession in the spe- 
cial category, we may now deal with the 
other contentions of the learned counsel 
for the petitioners made on the assump- 
tion that classification is valid viz. that 
even under existing classification the pe- 
titioners are entitled to be registered in 
the special category and the orders pass- 
ed by the District Manager of Telephones 
registering their applications in the gene- 
ral category are liable to be quashed. 
30. The first contention that was urg- 
ed by the learned counsel for the peti- 
tioners in this regard was that the peti- 
tioners having fulfilled the requirements 
that were laid down by the Telephone 
Authorities with regard to applications 
for allotment of telephone connections to 
be made under the public men category, 
the petitioners were entitled to be regis~ 
tered in the special category and it was 
not open to the telephone authorities to 
go behind the said applications for the 
purpose of determining as to whether the 
petitioners were entitled to be registered 
in the public men category or not. We 
are unable to accept the aforesaid conten- 
tion. In the instructions that have been- 
issued for the allotment of telephones it 
has been prescribed that applications for 
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prominent social workers and public men 
who are actively engaged in such work 
and are supported by two registered spe- 
cial public charitable institutions and two 
€minent public men can be registered in 
the public men category at the discretion 
of Head of Circle/District and such regis- 
tration will be subject to ratification by 
Telephone Advisory Committee in sta- 
tions where such committees are func- 
tioning. This shows that in order that an 
application may be registered under the 
public men category the head of Circle 
or District Administration of the tele- 
phones has to be satisfied that the appli- 
cant is a prominent social worker or pub- 
lic men and is actively engaged in such 
work and for that purpose he can scruti- 
nise the certificates issued by the social 
or charitable institutions or public men 
that are filed by the applicant along with 
his application in support of his claim 
that he is a prominent social worker or 
public man who is actively engaged in 
such work. The mere filing of the 
certificate by registered social/charitable 
institutions and two eminent public men 
would not by itself entitle the applicant 
to be registered under the public men 
category, inasmuch as on the basis of the 
aforesaid certificates the head of Circle 
or District of the telephone administra- 
tion has to be satisfied with regard to 
genuineness of the claim of the applicant 
for being registered in the public men 
category, 


31. Another contention that was urg- 
ed by the learned counsel for the peti- 
tioners in this connection was that al- 
though under the instructions for the 
allotment of telephones the head of Cir- 
cle or District of telephone administra~ 
tion is required to register the applica- 
tions under the public men category on 
his discretion and the said registration is 
only to be ratified by the Telephone Ad- 
visory Committee, in the present cases 
the District Manager Telephones, instead 
of applying his own mind and exercising 
his own discretion in the matter of regis- 
tration of the applications of the appli- 
cants placed the said applications before 
the Telephone Advisory Committee and 
the District Manager of Telephones mere- 
ly acted on the basis of recommendations 
of the Telephone Advisory Committee 
without applying his independent mind 
to the documents that were submitted by 
the petitioners along with their applica- 
tions in support of their claim that they 
are prominent social workers actively 
engaged in such work. It is true that 
under the instructions for allotment of 
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telephone connections the applications 
in the public men category are 
to be registered at the discretion 
ef head of Circle or District of the tele- 
Phone administration and the said reg- 
istration is subject to ratification by the 
Telephone Adviscry Committee and thera 
has been a departure from the aforesaid 
procedure in the present cases inasmuch 
as before exercising his discretion in the 
matter of registering the applications of 
the petitioners the District Manager of 
Telephones placed the said application 
before the Telephone Advisory Commit- 
tee and passed the necessary orders on 
the basis of the recommendations of the 
Telephone Advisory Committee. The 
aforesaid departure from the destructions 
with regard to allotment of telephones 
cannot, however, be said to have result~ 
ed in any prejudice to the petitioners be~ 
cause if that procedure had been follow- 
ed the applications would not have been 
piaced before the Telephone Advisory 
Committee if the District Manager of 
Telephones had taken the view that the 
petitioners were not entitled to be reg- 
istered in the special category and even 
if he had registered the said applications 
in the spécial category the said decision 
could have been reversed by the Tele- 
phone Advisory Committee. By the pro~ 
cedure that has been followed in the pre- 
sent cases the possibility of the applica- 
tions not being placed before the Tele- 
phone Advisory Committee has been ex- 
cluded and the petitioners have had the 
benefit of their applications being consid- 
ered by the Telephone Advisory Com- 
mittee, which is a representative body, 
This may not have been possible if the 
Districet Manager of Telephones had 
himself arrived at the conclusion that 
the petitioners were not entitled to he 
registered in the public men category, 
32- A further contention that was 
urged by the learned counsel for the 
petitioners in this regard was that the 
requirement about notification by the 
Telephone Advisory Committee has been 
prescribed only with regard to applica- 
tions which are to be registered in the 
public men category and no such require- 
ment of ratification by the Telephone Ad» 
visory Committee has been prescribed 
with regard to other applications which 
can be registered in the special category, 
It does appear anomalous that the re« 
quirement with regard to ratification by. 


. Telephone Advisory Committee has been 


confined to application to be registered 
under the public men category. The obs 
ject of ratification by the Telephone Ad- 
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visory Committee is ta ensure proper 
scrutiny of the applicants by a Commit- 
tee on which the various sections of pub- 
lic are represented and who are in a bet- 
ter position to assess the merits of the 
claim of the applicants for being register- 
ed in the special categorv. The aforesaid 
considerations justifying scrutiny of the 
applicants cannot be confined to registra- 
tion of applications in the public men 
category and they are ecually applicable 
to other applicants falling in other 
classes who wish to have their applica- 
tions registered in the special category. 
We are, therefore, umatle to appreciate 
why similar provision fcr ratification of 
the applications by the Telephone Advi- 
„sory Committee has not been made with 
regard to applications cther than those 
falling in the public men cotegory. But 
the absence of such a provision with re- 
gard to scrutiny of the applications for 
registration in other classes of the 
special category would not, however, in- 
validate the requirement contained in the 
instructions for allotment of telephones 
with regard to ratification of the reg- 
istration of applications in public men 
category by the Telephone Advisory 
Committee. We do hope that the tele- 
phone administration would reconsider 
the instructions that have been issued and 
make appropriate provision providing for 
consideration of all applications by the 
Telephone Advisory Committee before 
they can be registered in the special cate- 
gory. 
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33. The second contention that was 
urged by the learned counsel for the 
petitioners was that the non-registration 
of the applications of tke petitioners in 
the special category amounts to rejection 
of the applications of the petitioners and 
that in view of the provisions contained 
in sub-r. (3) of R. 416 of the Rules it was 
incumbent upon the Authorities to have 
given notice to the petitioners and to 
have afforded them an opportunity to 
make their representations against the 
‘ proposed action and that the impugned 
orders passed by the District Manager of 
Telephones holding that the applications 
of the petitioners could not be registered 
in the special category were passed in 
violation of mandatory provisions of 
sub-r, (3) of R. 416 of the Rules. In our 
opinion there is no force in the aforesaid 
contention. Sub-r. (3) of R. 416 of the 
Rules which provides for issuing of 
notice to the applicant is applicable only 
in those cases where the telegraph 


authority rejects an application for the 
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connection of a new telephone or for 
providing any similar service or for the 
alteration of an existing service under 
sub-r. (1). In the present cases the appli- 
cations that were submitted by the peti- 
tioners have not been rejected under the 
impugned orders. All that the District 
Manager of Telephones has done under . 
the impugned orders is to inform the 
petitioners that instead of being register- 
€d in the special category, their applica- 
tions had been registered in the general 
category. It is not possible to accept the 
contention urged by the learned counsel 
for the petitioners that the applications _ 
that were submitted by the petitioners 

were only for being registered in the 
Special category and since the said appli- 
cations were not registered in the special 
category the same should be deemed tu 
have been rejected. The applications that 
were submitted by the petitioners were 
in the nature of composite applications 
for grant of telephone connections and in 
the said applications the petitioners 
wanted allotment of telephone connec= 
tions on preferential basis unter the spe- 
cial category on the ground that they 


. were social workers. The non-registration 


of the said applications in the special 
category only means that the petitioners 
will not be able to get a telephone con- 
nection on a preferential basis under the 
special category. This does not, however, 
mean that the applications of the peti- 
fioners for grant of a telephone connec- 
tion should be deemed to have been re- 
jected, 

34- The learned counsel for the peti- 
tioners have next contended that even 
if the provisions of sub-r. (3) of R. 416 
of the Rules are held to be not applicable 
the petitioners were entitled to be afford- 
ed an opportunity of being heard before 
an order rejecting their claims for being 
registered in the special category, could 
be passed. In support of their aforesaid 
contention the learned counsel for the 
petitioners have placed reliance on the 
decisions of the Supreme Court in A. K. 
Kraipak v. Union of India, AIR 1970 SC 
150, Smt. Maneka Gandhi v. Union of 
India, AIR 1978 SC 597; Mohinder Singh 
Gill v. Chief Election Commr., New 
Delhi, AIR 1978 SC 851; S. L. Kapoor v. 
Jagmohan, AIR 1981 SC 136 and Swa- 
deshi Cotton Mills v. Union of India, 
(1981) 1 SCC 664: (AIR 1981 SC 818). 
We find ourselves unable to accept the 
Said connection. It cannot be disputed 
that during the last two decades the con- 
cept of natural justice has made great 
strides in the realm of administrative 
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law. The reason is that in a modern social 
welfare State like ours the jurisdiction 
of the administrative bodies is increasing 
at a rapid rate and since the orders pass- 
ed by the administrative authorities affect 
the rights of the citizens, the law has 
taken note of this increasing interference 
by the administrative authorities with 
the rights of citizens and the traditional 
distinction between administrative power 
and exercise of judicial or quasi-judicial 
power is no longer enforced with that 
strictness and even in the matter of exer- 
cise of administrative powers, the Courts 
‘insist that the power must be exercised 
Justly and fairly and not arbitrarily and 
capriciously. The principle that is now 
followed by the Courts is as laid down 
by the Supreme Court in Maneka Gandhi 
v. Union of India (supra), that ‘even in 
an administration proceeding which in- 
volves civil consequenecs, the doctrine of 
natural justice must be held to be appli- 
cable.” In Mohinder Singh Gill v. Union 
of India (supra) the Supreme Court has 
reiterated that “a civil right being ad- 
versely affected is a sine qua non for the 
invocation of the audi alteram partem 
rule’. In the said case the Supreme 
Court has also observed that “civil con- 
sequences undoubtedly cover infraction 
of not merely property or personal rights 
but of civil liberties, material depriva- 
tions and non-pecuniary damages” and 
that ‘in its comprehensive connotation 
everything that affects a citizen in his 
civil life inflicts a civil consequence.” In 
the said case however, the Supreme 
Court have expressed their agreement 
with their earlier decision in Union of 
India v. J. N. Sinha, AIR 1971 SC 40 
(supra) wherein the Supreme Court had 
rejected the contention that the compul- 
sory requirement of a government serv- 
ant involves civil consequences, The 
Supreme Court held that such a retire- 
ment does not take away any of the 
rights that have accrued to the govern~ 
ment servant because of his past service. 
In Mohinder Singh Gill’s case (supra) the 
Supreme Court have also reaffirmed the 


law laid down in Ram Gopal Chaturvedi: 


v. State of M. P., AIR 1970 SC 158 
wherein it was held that a temporary 
government servant was not entitled to 
challenge an order of termination on the 
ground that was passed without affording 
to him an opportunity of being heard. In 
view of the aforesaid decisions in Union 
of India v. J. N. Sinha (supra) and Ram 
Gopal Chaturvedi v. State of M. P. 
(supra) which have been reaffirmed in 


Mohinder Singh v., Chief Election Com- 
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missioner (supra), it is not possible to 
hold that the rejection of the claim of 
the petitioners to be registered in the 
special category involves civil consequ- 
ences and that before such an order 
could be passed the petitioners were en- 
titled to be given an oppotrunity of þe- 


‘Ing heard. 


35. The next contention that was 
urged by the learned counsel for the peti- 
tioners was that a telephone connection 
is essential for the growth of human per- 
Sonality inasmuch as it enables a person 
to xeep in touch with various sections of 
the people and it constitutes a part of the 
right to personal liberty guaranteed un- 
der Art. 21 of the. Constitution and that 
the right of the petitioners to obtain tele- 
phone connection can be restricted only 
by procedure established by law and that 
procedure must be reasonoble and not 
arbitrary. The submission of the learned. 
counsel for the petitioners was that the 
Rules in so far as they do not make pro- 
vision for an opportunity being given to 
an applicant before a decision is taken 
on the question as to whether his appli-. 
cation should be registered in the special 
category or in the general category, can- 
not be said to be laying down a proce- 
dure which is reasonable and not arbi- 
trary. In support of the aforesaid sub- 
mission the learned counsel have placed 
reliance on the decision of the Supreme 
Court in Maneka Gandhi v., Union of 
India {AIR 1978 SC 597) (supra) and 
Francis, Coralie Mullin v. Administrator, 
Union Territory of Delhi (1981) 1 SCC 
608 : (AIR 1981 SC 746). For the purpose 
of the present cases we do not propose to 
go into the question as to whether the 
allotment of a telephone connection is so 
necessary for the development of human 
personality as to form part of the right 
to personal liberty guaranteed under 
Art. 21 of the Constitution because even 
if it is assumed that a telephone facility 
is necessary for the development of the 
human personality and provision of the 
facility of a telephone is a part of right], 
te personal liberty, we are unable to 
agree with the contention of the learned 
counsel for the petitioners that the Rules 
are violative of the provisions of Art. 2] 
of the Constitution, because in R. 416 of 
the Rules a provision has been made for 
notice being given to the applicant be- 
fore his application for a telephone con- 
nection is rejected. In other words the 
Rules provide for an opportunity being 
given to the applicant before his applica- 
tion for allotment of a telephone connec- 
tion is.rejected. It is true that. the Rules 
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do not make provision for an opportunity 
being given to the applicant before his 
claim for being allotted a ‘:elephone con- 
nection on a preferential basis in the 
special category is rejected. But allot- 
ment of a telephone connection on pre- 
ferentiol basis cannot, in our opinion, be 
regarded as an integral part of the right 
to personal liberty. The omission of any 
provision in the Rules providing for an 
opportunity being given to the applicant 
before his claim for being registered in 
the special category is rejected, cannot, 
therefore, be held to be an infirmity 
which would render the procedure laid 
down in the Rules as unreasonable or 
arbitrary. We are, therefore, unable to 
accept the contention urgec by the learn- 
ed counsel for the petitioners that the 
procedure laid down in the Rules is vio- 
lative of the provisions of Art. 21 of the 
Constitution. ' 

36. Lastly it was urged by the learned 
counsel for the petitioners. that if was in- 
cumbent upon the Telephone Advisory 
Committee 
for not accepting the certificates that 
were submitted by the petitioners along 
with their applications and for arriving 
at the conclusion that the petitioners 
were not entitled to be registered in the 
category of public men. It has been sub- 
mitted that in the absence of such rea- 
sons having been recordec by the Tele- 
phone Advisory Committee, the decision, 
of the Telephone Advisory Committee 
must be held to be arbitrary. In our 
opinion there is no merit in the aforesaid 
contention, As laid down ky the Supremé@ 
Court in Travancore Rayons Ltd. v, 
Union of India, AIR 1971 SC 862 the 
rationale behind the requirement to give 
sufficient reasons which disclose proper 
appreciation of the problem to be solved, 
_and the mental process by which a con= 
clusion is reached in cases where non- 
Judicial authority exercises judicial func- 
tions is that “when judicis] power is ex= 
ercised by an authority normally perform- 
ing executive or administrative functions 
the Court would require to be satisfied 
that the decision has beer. reached after 
due consideration of the merits of the 
dispute uninfluenced by extraneous con= 
siderations of policy or expediency.” In 
: the present cases the Telephone Advisory 
Committee, while considering’ the suit- 
ability of the petitioners for being reg- 
istered in the special category of the pub= 
lic men in the matter of allotment of 
telephone connections on preferential 
basis, was not exercising any judicial or 
quasi-judicial function but was. purely 
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takıng an executive or administrative ac- 
tion, viz., registering the applications of 
the petitioners for allotment of a tele- 
phone connection. In our opinion it was 
not necessary for the Telephone Advisory 
Committee to have recorded their reasons 
for arriving at the conclusion that the 
petitioners were not suitable for being ` 
registered in the special category of pub- — 
lic men. The record relating to the pro- 
ceedings of the Telephone Advisory Com- 
mittee in which the applications of the 
petitioners were considered, have been 
placed by the respondents before us and 
on a perusal of the same we-find that the 
various certificates that had been ap- 
pended along with the applications which 
had been submitted by the various appli- 
cants, including the petitioners for being 
registered in the special category of pub- 
lic men, were brought to the notice of 
the Telephone Advisory Committee and 
out of the said applicants the Telephone 
Advisory Committee preferred certain 
applicants but did not consider the peti- 
tioners suitable for such registration. O 

the basis of the material on record it is 
not possible to hold that the aforesaid 
conclusion that was arrived at by the 
Telephone Advisory Committee was arbi 
trary or is based on extraneous consid~ 
erations, E 


37. Thus none of the contentions urged 
by the learned counsel for the petitioners 
can be accepted. The writ petitions are, 
therefore, dismissed. But in the circums 
stances of the case the parties are left to 
bear their own costs in these writ peti- 
tions, 

Petitions dismissed. 
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M/s, Praja Sahkari Udyog Bharatpur 
Ltd., Petitioner v, Joint Registrar, Co- 
operative Societies, Bharatpur and others, 
Respondents, l 

Civil Writ Petn, No. 462 of 1980, D/- 
29-7-1981, 


(A) Multi Unit Co-operative Societies 
Act (6 of 1942), S. 5B — Notification of 
G. O.I. No. L-11011/2/70-L. & M. dt. 30-1- 
76 (published in G. O.I. Gazette dt. 21-2- 
1976 Part II Sec. 3 (ii) P. 1014) — In- 
dustrial Co-operative Society — Recogni- 
tion as National Level Organisation — 
Notification issued by Government of 


India recognising some societies — `No 
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other society not included in the Notifi- 
cation can he treated as National Level 
Organisation. (Para 9) 
(B) Rajasthan Co-operative Societies 
Act (13 of 1965), S. 150 — Co-operative 
society registered under the Act — 
Transfer of its place of business outside 
State of Rajasthan — Not permissible, 
(Para 16) 
(C) Multi Unit Co-operative Societies 
’ Act (6 of 1942), S. 5B — Notification of 
Government of India No. L-~11011/2/70- 
A, & M. dt, 20-4-77 — Multi-purpose Co- 
operative Society — Supersession of — 
Jt. Registrar, Co-operative Societies, 
Bharatput (Rajasthan) is competent. 
(Rajasthan Co-operative Societies Act (13 
of 1965), S. 36). (Para 10) 


(D) Rajasthan Co-operative Societies 
Act (13 of 1965), Sections 36, 123 (6) — 
Supersession of Co-operative Society — 
Remedy of appeal under Section 123 (6) 
not availed of — Petition under Art. 226 
challenging supersession is not mainten- 
able. (Constitution of India, Art. 226). 

(Para 11) 
Cases Referred : Chronological Paras 
(1979) Criminal Revn. No, 252 of 1979, 

D/- 1-8-1979 (Raj) 3 
{1979) Civil Mise. Contemp? Appin. No. 

82 of 1979, D/~ 4-4-1979 (Raj) 6, 10 
. (1974) Special Appeal No, 67 of 1974 

(Raj) 3, 4 
8974 WLN (US) 112 3, 4, 10 

H. © Kumar present in person: K, K- 
Sharma, Assistant Govt. Advocate, for 
Respondents; V, S, Dave, for Union of 
India. 

ORDER :— According to the dilepatione 
made in the writ petition, the petitioner 
M/s. Praja Sahkari Udyog Bharatpur Ltd. 
(hereinafter referred to as the Society) is 
a Multi-Unit Co-operative Society which 
is governed under the Multi-Unit Co- 
operative Societies Act, 1942 (hereinafter 
referred to as the Central Act). It was 
originally registered under the Rajasthan 
Co-operative Societies Act, 1965 (herein~ 
after referred to as the Rajasthan Act) 


on 3-11-1971 vide. registration No. 2079 


and later on sought an amendment vide 
resolutions passed in the general body 
meeting held on 29-11~1971, notice of 
which was served upon the Registrar of 
Co-operative Societies, Rajasthan. vide 
registry receipt. receipt No, 678, dated 
7-12-1971 for seeking amendment for the 
adoption of Uttar Pradesh Co-operative 
Societies Act, 1965 and rules made there« 
under’ on the ground that the proposed 
principal place of business of the peti- 
tioner stands shifted from Bharatpur to 


Jt, Registrar, Co-op, Societies 


A. I. R, 


Launi (U, P.) An order dated 3-5-1972 
was issued for making an inquiry and 
thereafter liquidation order was issued 
on 6-6-1972, The petitioner filed a writ 
petition, which was decided in favour of 
the petitioner and whereby both tha 
aforesaid orders were quashed and 
charge of the society was taken over by 
the then Chairmen of the Society from 
the so-called liquidator, According to the 
petitioner the so-called liquidator Shri 
K. S. Mathur, Inspector, Co-operative 
Department falsified the accounts and 
realised certain amount unlawfully and 
complaints to this effect were filed by 
the petitioner and in result thereof Shri 
K., S. Mathur was arrested by the police 
and due to this reason the officers of the 
Co-operative Department were bent upon 
to take over the said falsified and forged 
accounts from the elected members of 
the Board of Management of the society 
in order to correct the wrongs. The re~ 
spondent No. 7 Punjab National Bank, 
branch Bharatpur also embezzled a sum 
of Rs. 551.30 out of the current account 
of the society in June, 1972 by making 
false entries and a complaint to this ef- 
fect was also filed by the society, due to 
which the said respondent No, 7 also 


tried to avoid payments to the society . 


for one reason or the other and did nof 
obey the lawful instructions of the peti= 
tioner society for the transfer of its ac 
count from Bharatpur Branch to Delhi 
Branch, The society also filed civil suits 
for damages amounting to Rs. 6.80 crores 
in the Civil Court at Jaipur as the work- 
ing of the society was unlawfully stop- 
ped by the State of Rajasthan through 
its police and Co-operative Department 
and in spite of decision of the writ peti- 
tion in favour of the society, by the High 
Court on 25-1-1974. The $S.H.O, Police 
Station Kotwali, Bharatpur arranged onc® 
again to.stop working of the society by 
order dated 1-2-1974 in the name of re- 
spondent No. 7 and directing the bankers 
of the society not to release money out 
of its own accounts. On account of such 
illegal action of the State of Rajasthan 
through its police department, the peti- 
tioner society has been put in such an 
embarrassing position that jE 
could not-pay the salary to its employees 
and also could not refund the money to 
the members, The society as such filed 
another suit for damages amounting to 
Rs. 10 crores against the State of Rajas- 
than and the respondent No. 7 in the 
Civil Court at Jaipur. The society also 
moved a petition under S. 482, Cr. P. G 
against the orders of the S.H.O., Kotwali, 
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_ Bharatpur, dated 1-2-74 and this Hon’ble 
Court quashed the orders of the S.H.O, 
on 10-1-79. 

2. On 9-1-1979, the State of Rajasthan 
through Joint Registrar, Co-operative 
Societies, Bharatpur Zone, Bharatpur 
issued an illegal order purported to have 
been passed by the said Joint Registrar 
under the powers of the Tentral Regis- 
trar, Co-operative Societies, New Delhi 
conferred upon him under the Central 
Act and the same was harded over to 
Shri H. C. Kumar, the moment he came 
out of the court room on 10-1-1979. By 
this order dated 9th January, 1979 the 
Joint Registrar by virtue of powers vest- 
ed in him under Multi Unit Co-operative 
Societies Act, 1942 read with S. 36 of the 
Rajasthan Co-operative Societies Act has 
removed the Board of Management of 
the society and appointed the Assistant 
Registrar, Co-opertive Societies, Bharat- 
pur as its administrator. The Joint Regis- 
trar later passed an order on 11-9-1979 
appointing Technical Assistant to Joint 
Registrar, Co-operative Societies, Bharat- 
pur Zone, Bharatpur as administrator of 
the society in place of the Assistant Re- 
gistrar. The petitioner society by this 
writ petition has challenged the aforesaid 


orders dated 9-1-1979 snd 11-9-1979 
passed by the Joint Registrar, Co-opera~ 
tive Societies, Bharatpur Zone, Bharat- 


pur. The main grounds of challenge are: 
that no prior notice was given to the 
Society or its duly elected members of the 
Board of Management befcre passing the 
< aforesaid orders as required under S. 36 
of the Rajasthan Act. No consultation was 


ever made to the financing bank of the 
society as required under 5. 36 of the 
Rajasthan Act. The petitioner society 


being an International level Multi-Unit 
Co-operative Society and tp which Uttar 
Pradesh Co-operative Societies Act, 1965 
ls applicable along with tha Central Act, 
no order under S. 36 of the Rajasthan Act 
could be passed in respect of the peti-« 
tioner society. The impugned order dated 
9-1-79 relates to some Praja Sahkari 
Udyog Bharatpur Ltd., Bharatpur. and 
_ not Praja Sahkari Udoyg Ltd., Delhi and 
thus the order is bad in law. The ear- 
lier orders issued under the Rajasthan 
Act were quashed by the High Court in 
the earlier writ petition on 25-1-1974 and 
¿orders of the S. H. O., police station, 
Kotwali, Bharatpur dated 1-2-1974 were 
quashed by the High Cour: on 10-1-1979 
and in spite of that the impugned order 
dated 9-1-1979 has been issued, which 
is in violation of the atoresaid order of 
the High Court dated 25-!-74, 
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3. Respondent Nos. 1, 4, 5 and 6 sub=- 
mitted reply to the writ petition. Accord- 
ing to the stand taken by the aforesaid 
respondents, though learned single Judge 
of this Court in S. B. Civil Writ Petition 
No. 1080/72 decided on 25th January, . 
1974.* held that the society was a Multi- 
Unit Co-operative Society but this fact 
is under challenge in Special Appeal 
No. 67/74 pending against the decision of 
the learned single. Judge. The society 
was registered as an Industrial Society 
under the Rajasthan Co-operative Soci- 
eties Act, 1965 and it was registered sub= 
ject to the conditions laid down in the 
bye-laws as registered with the certificate 
of registration. The bye-laws registered 
with registration certificate were never 
amended nor any certificate for the 
amendment of bye-laws were ever issued, 
The amendments sought by the peti- 
tioner society were not registered by the 
statutory authority under the Rajasthan 
Act for which a detailed procedure is 
contained under S. 13 of the Rajasthan 
Act. The action for the adoption of ths 
Uttar Pradesh Co-operative Societies Act, 
1965 and the rules made thereunder and 
shifting of its principal place of business 
from Bharatpur to Launi (U. P.) is in con- 
travention of the Act and Rules and is 
denied. The proposed amendment as 
averred by the petitioner in para No. 2 of 
the writ petition was received by 
the Registrar, Co-operative Societies, 
Rajasthan and the same were sent for 
comments to Assistant Registrar, Co- 
operative Societies, Bharatpur, and as the 
Assistant Registrar, Bharatpur returned 
the papers by hand to Shri H. C. Kumar 
who never produced the same to the Re- 
gistrar, Co-operative Societies, Rajasthan, 
no further action could be taken for the 
amendment of the bye-laws. It has been 
further averred that a case under Ss. 420 
and 468, LP.C. was registered against Shri 
H. C. Kumar in which he was challaned. 
The charges have been framed in that 
case and trial is pending against Shri H. C, 
Kumar in a criminal court at Bharatpur. 
Shri H. C. Kumar filed a Criminal Revi- 
sion No. 252/79, against the order dated 
1-8-79 passed by the learned Additional 
Munsiff and Judicial Magistrate No. 1, 
Bharatpur, but the same was rejected by 
the High Court on 5-11-79 vide Amex- 
ure R/2, 


4. It is admitted by the respondents 
that an inguiry under S. 70 if the Rajas- 
than Act and liquidation Order dt. 6-6-72 
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was issued by the Assistant Regis- 
trar and the society filed a writ petition 
against the aforesaid orders in the High 
Court. The learned single Judge in S. B. 
Civil Writ No. 1080/72 by order dated 
25-1-1974 accepted the writ partially on 
technical grounds and held that the so- 
called society was a Multi-Unit Co-opera- 
tive Society and as such the action taken 


by the Assistant Registrar was without 
jurisdiction. The said judgment of the 
learned single Judge is under challenge 


in appeal before the Division Bench in 
D. B. Special Appeal No. 67/74. It is ad- 
mitted that certain complaints were filed 
against Shri K. S. Mathur, Inspector, 
Co-operative Department, but no challan 
was filed against him. The filing of the 
suits in Civil Court at Jaipur are admit- 
ted but it is alleged that Shri H. C. Kumar 
is not persuing the cases and is playing 
the delaying tactics. It is further averred 
that vide order dated 25-1-1974 passed 
by the learned single Judge, Shri H. C. 
Kumar was required to furnish fidelity 
guarantee to respondent No. 7. It is not 
known as to how the bank did not allow 
Shri Kumar to withdraw funds and op< 
erate the accounts. In the past Shri 
Kumar had designed means to withdraw 
the amount of Rs. 2,19,767 by obtaining 
decrees and awards from various courts 
in collusion with his associates on the 
grounds of salary, honorarium, T. A. & 
D. A. etc. The details of such decrees and 
awards have been given in para No. 7 of 
the reply. The order dated 9-1-1979 was 
issued and was served on Shri H. C. 
Kumar on 10-1-1979 at Jaipur, because 
he was avoiding service of the notices and 
other orders in a routine course, which 
is evident from the report on the file of 
_D. B. Special Appeal No. 67/74. The 
photostat copy of application dated 22-11- 
75 from the Government Advocate, Jodh- 
pur has been annexed as R/3. 

5. It is also averred that under the 
registered bye-laws the office of the so- 
ciety is deemed to be situated at Bharat- 
pur. The office of the society at Delhi or 
Launi (U. P.) was never got registered nor 
the offices are situated at these places. 
The power to supersede the management 
of a co-operative society vests with the 
respondent No. 1. Joint: Registrar, Co- 
operative Societies, Bharatpur in persu- 

(contd. on col. 2) 


Officers 


(ii) Jt. Registrar ‘of Cooperate: 
. Societies, Bharatpur. 
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A.L R. 


ance of the Government of India’s noti- 
fication dated 20th April, 1977, reproduc- 
ed as below: 


“No. L-11011/2/70-A &M. In exercise 


of the powers conferred by S. 58 of the 


Multi-Unit Co-op. Societies Act, 1942 (5 
of 1942) the Central Govt. hereby makes 
the following amendments in the notifica- 
tion of the Government of India in late 
Ministry of Industry and Civil Supplies 
(Department of Civil Supplies and Co- 
operation) No. 5 S.O. 775 dated the 30th 
Jan., 1976 namely: 

6. In the table appended to the said 
notification serial No. 3 and the entries 
relating thereto shall be renumbered as 
entry (i) and after serial No. and entry 
so renumbered the following shall be 
inserted namely: 


(See table below) 
It is also submitted that this Hon’ble 
Court vide its order dated April 4, 1979 
in S. B. Civil Mise. Contempt Application 
No. 32/79 has already disposed of, the 
contention of the petitioner - relating to 
Order dated 9-1-1979 which he had chal- 
lenged by moving the contempt applica- 
tion. The copy of the Judgment dated 
April 4, 1979 has been annexed as An- 
nexure R/4. The petitioner-society cannot 


claim having international objects and so ~ 


it cannot be termed as National Level 
Organisation. The Government of India 
vide their Notification No. L. '11011/2/70- 
L & M dated 30-1-76 have recognised 
only 14 Co-operative Societies and in this 
notification the name of the petitioner- 
society is not included. Since the petition= 
er society is not a National level Society 
under the Provisions of the Co-operative 
Laws, the Joint Registrar is competent to 
supersede or liquidate the petitioner-so< 
ciety in exercise of the powers vested in 
him under the provisions of the Rajasthan 
Co-operative Societies Act, 1965 read 
with Multi-Unit Co-operative Societies 
Act, 1942. The petitioner-society had nof 
challenged .the aforesaid Notification 
dated 30-1-1976 prior to this writ peti- 
tion. It has been further averred that tha 
order dated 9-1-1979 is self-explanatory 
to show that action under S. 36 of tha 
Rajasthan Act was necessary. Para No. 7 
of the order dated 9-1-1979 which is self- 
explanatory is reproduced as under:— 
“Whereas the undersigned has been 


w 


delegated the powers of the Central Ree ` 


' Multi-Unit Co-operative Societies, 
All Multi-Unit Co-operative Societies 
which actually are or are deemed to be 
Bharatpur: and. 
Sawai-Madhopur Districts of Ral asthan, 


= 
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gistrar - under Multi Unit Co-operat.ve 
Societies Act, 1942 in order to protect he 
interest of the pubilc anc. the depositors 
of the society, consider it desirable to act 
in the matter. The Society is not fuac- 
tioning according to its bye-laws, Thare 
have been no election, General Bcdy 
meetings since the registration of zhe 
Society. There have been no _ inspection, 
audit because the Society has been avcid- 
ing the same and has removed its record 
from Bharatpur District which is its area 
of operation. The society does not acc2pt 
and avoid letters, notices, communications 
from the undersigned department. In 
fact the society has  legally/factuelly 
stopped to exist and no proceedings are 
possible under the law against him. Shri 
H. C. Kumar has been styling himself as 
the Managing Director of the Society and 
its Chairman without any legal authority 
and it has come to notice that he is about 
to squander the funds of. the 
likely to cause, damage to the depositors 
and public. There is no option left with 
the respondent but to take action under 
Section 36 of the Act.” 


7. The respondents have further szat- 
ed in their reply that the  petiticner 
never presented the record of the soc‘ety 
for its audit, inspection or inquiry to the 
Officer/Officers appointed for the purpose 
of audit, inspection or inquiry. The peti- 
tioner-society at its own motion managed 
to get accounts audited by the Chartered 
Accountant and has thus violated S. 10 
of the Rajasthan Act. Documents Arne- 
xures 5, 5A, 5B, 5C, 5D, B/6 and R/7 rave 
been filed in support of the aforesaid con- 
tention. The society has rot furnished the 
membership register ahd informa-ion 
about the membership right from the be- 
ginning even to the Chartered Accoun:zant 
of the petitioner-Society which is an im- 
portant document to verify the genwine 
membership of a co-operative society. 
The audit report speaks about the present 
address of the society ie. 322, Old Sabzi 
Mandi, Delhi-110032, whereas the society 
in para 2 of the writ petition has stated 
that the proposed principal place of kusi- 
ness of the petitioner society standg skift- 
ed from Bharatpur to Launi (U. P.). This 
shows that the petitioner is misguiding 


the authorities and ‘this Hon’ble Court 
too by giving two separate addresses, 


Further the petitioner: hes not menticned 
complete address of its office at Launi 
(U. P.) and in support of this fact Amne- 
xure R/8. has been enclosed which preves 
that the address for Launi-wag false, The 
1982. Raj./i4 IX G—41 


M/s.: P. S. U. Bharatpur Ltd, v. Jt. Registrar, Co-op, Societies 


society, . 


Raj. 209 
Deputy Director, Government -of India, 
Ministry of Agriculture & Co-operation, 
New Delhi vide their letter No. 11011/12/ 
74 L&M dated 27 Nov., 1979 (Annexure 
R/9) haye intimated that they have not- 
been able to contact the officers of the 
society and it appears that the address of 
the society is a fraud and forged: one. The 
Registrar Co-operative Societies, New 
Delhi vide his office letter dated 4-12-79 
(Annexure R-10) has confirmed the non- 
existence and non-registration of the peti- 
fioner-Society in State of Delhi. On im- 
quiry made by the Administrator, the 
Delhi Municipal Corporation Authorities 
Vide their letter No. 1723 have intimated 
that there is no separate house No. 322 
allotted to any house as per records of 
the Corporation. In fact house at 320-22 
number is in the name of Shri Sahir-ur- 
Rehman C/o the Custodian, New Delhi. 
The photostat copies of the letter of Delhi 
Municipal Corporation have been enclos- 
ed as Annexures R-11 and 11! (A). It is 
further averred that letters addressed to 
Shri H. C. Kumar at 322, Old Subzi 
Mandi, Delhi have been returned unserv- 
ed as undelivered. Thus i; is clear -that 
at 322, Old Subzi Mandi, Delhi 110032, 
the office of the petitioner society does 
not exist and Shri H. C. Kumar has given 
wrong registered address of the petitioner 
society to misguide the authorities and 
this Hon’ble Court. It has been further 
submitted that the depositors/members of 
the petilioner society have also complain- 
ed about the faise and forged address of 
the petitioner society, It has also been 
mentioned that in the registration appli- 
cation Shri Kumar has mentioned his 


name as H, GC. Kumar S/o late 
A. Chandra, resident of Bharat- 
pur, while in the first Writ 
Petition No. 1080/72 he had men- 


tioned his name as H. C. Kumar S/o 
Late Shri J. Ram, C/o. registered office 
situated opposite Municipal Board, Bha- 
ratpur and Central Office 2/19-2 Jangpura 
‘A’ New Dethi-14 and when the address 
of the petitioner was disputed, then 
amendment was moved on the grounds of 
Slips which was allowed by the Court. 
Again in this writ pétition he has men- 
tioned his -particulars in the affidavit at- 
tached with the writ petition as H. C 
Kumar Son of late Shri J. Ram residing 
at Raja Park, Jaipur and this cannot be 
a slip for the second time. The true fact 
is that the Rajasthan police investigated 
the case against Shri H..C. Kumar in 
F.LR. No..64 under Ss. 420/468,-LP.C., - 

Police: Station, Kotwali, Bharatpur -and ` 
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they found that the correct particulars of 
Shri H. C. Kumar were as follows:— 
“During the course of investigation it 
was found that Shri H. C. Kumar is in 
‘habit of changing his name. He was also 
wanted in case FIR. No. 344/69 under 
Ss. 409/420/468, LP-C., P:S. Manak Chowk 
Jaipur where he was named as S. K. 
Bhardwaj and also in case FI.R. No. 230 
dated 3-7-69 under Ss. 419/170, I.P.C. P.S. 
Manak Chowk, Jaipur. His real name is 


M. C. Bahal as is proved from the letter . 


received from Sr. Divisional Manager, 
Ajmer Life Insurance Corporation of 
India where he has served as a Typist in 
LIC from 4-7-62 to 23-11-65 and he was 
dismissed. from service for alleged fraud 
of T. A. bills. It is also found that he is 
in habit of changing his father’s name 
according to his convenience. In a case 
registered at Jaipur «he had given his 
father’s name as J. Ram. In an affidavit 
in. Writ Petition No. 1176/67 pending be- 
fore Delhi High Court, he has given his 
father’s name as B. B. Bahal. In another 
affidavit in ‘Writ Petition No, 1080 before 
the Rajasthan High Court,: Jodhpur he 
has given his father’s name as J. Ram 
while in the application form submitted 
hefore Asstt. Registrar. Co-operative So- 
cieties, Bharatpur he has _ given his 
father’s name as A.. Chandra. ‘According 
to the letter received from Sr. Divisional 
Manager, LIC of India, his real name and 
parentage is Harish Chandra Bahal son 
of Anup Chandra Bahal resident of 353 
Subzi Mandi, Shahdara, Delhi. The copy 
of the factual report given is enclosed 
herewith as Annexure R-14.” 

It has been further averred that Shri 
H. C. Kumar in collusion with the in- 
terested persons had obtained decree 
fraudulently against the interest of the 
petitioner-society from Delhi High Court 


and is still trying to devour the funds of 


the’ society by way of salaries, T. A. & 
D. A. honorarium and interest and has 
manipulated the records to meet his self- 
interests at the cost.of the petitioner so- 
ciety. Besides this other associates also 
obtained decrees from various courts of 
_whose-details have been given in para 16 

(c) of the reply. Further it is submitted 
that a sum of Rs. 2,19,767 have been òb- 
tained by self-interested persons in satis- 
faction of a decree passed by the Hon’ble 
Delhi High Court in Civil Suit No. 226-A/ 
1976. Shri H. C. Kumar is involved in 
the aforesaid suits directly or indirectly 
against the interest of petitioner society. 
Even balance-sheet ending on 30th June, 
1979 audited by M/s. Kuldeep & Co. 
Chartered Accountants, Draya Ganj, New 
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Delhi speaks about the following current 
liabilities (as salaries etc.) against the peti- 
tioner society:— 


Shri Mehtab Shankar Rs. 42,115.60 
Shri Sudarshan Rs. 39,995.60 
Shri Praveen Kumar Rs. 19,117.40 
Shri Subhash l Rs: 23,153.60 
Shri P. M. Sharma Rs. 19,605.06 
Shri Jagdish Chandra Rs. 69,949.00 


Shri H. C. Kumar Rs. 6,16,818.72 


Total Rs. 8,43,509-39 


(or 8,30,754.989 

At present Shri H. c Kumar has styled 
himself as General Manager drawing 
consolidated salary @ Rs. 5000 per month 
since 1971. The above facts clearly show 
that Shri H. C. Kumar who has filed the 
present writ petition has not come with 
clean hands and is trying to devour the 
entire funds of the society. The Admin- 
istrator and the Co-operative department 
of the Government of India and also the 
Government of Rajasthan have received 
number of applications/complaints for the 
refund of tne: deposits, A charge under 
S. 420, LP.C. has already been framed 
against Shri H. C. Kumar and others, 
which is pending in the court of Addi=« 
tional Munsiff and Judicial Magistrate 
No. 1, Bharatpur. Under those circum- 
stances, the Joint Registrar, Co-operative 
Societies has rightly issued the directions 
vide his order dated 9-1-1979 and action 
taken by him is perfectly in accordance 
with law and is in the interest of the 
Society and its members and depositors, 
It has been further averred that the im- 
pugned order dt. 9-1-1979 is an appeal- 
able order and ag a suliable alternative 
remedy of appeal has not been availed of, 
no relief can be granted under Art. 226 
oi the Constitution of India. It has been 
further mentioned that if the petitioner 
society is allowed to play in the hands of 
Shri H. C. Kumar and his associates, 
members/depositors’ money would be 
totally washed away and the confidence 
of the general public in co-operative 
movement and the Government shall be 
shattered. 

8. The petitioner then submitted re- 
joinder to the aforesaid reply submitted 
by the respondents explaining the 
charges levelled’ against him and the re- 
spondents thereafter filed reply to the 
rejoinder. 

9. I would first deal with the legal 
contentions raised by Shri H. C. Kumar 
who argued the petition himself. The peti- 
tioner society cannot be termed as Na- 
tional Level Organisation. The Governe 


1982 


ment of India is entitled to treat an in- 
dutry as a National Level Organisation 
by issuing a notification in this regard. In 
accordance with.the notification dt. 30th 
Jan., 1976 issued by the Govt, of India 
it has recognised only 14 to-operative so- 
cieties in this category and in this notifi- 
cation the name of the petitioner society 
is not included, Thus I see no force in 
the contention of Shri Kumar that the 
petitioner society should be treated as a 
National level organisation having inter- 
national objects. 


10. The petitioner society was admit- 
tedly registered as an Industrial Society 
under the Rajasthan Co-cperative Socie- 
ties Act, 1965 and it was registered sub- 
ject to the condition laid down in the 
bye-laws as registered with the certifi- 
cate of registration. Under S. 13 of the 
Rajasthan Act no amerdment of any 
bye-law of a Co-operative Society shall 
be valid unless such amendment has been 
registered or is deemed to be registered 
under this act and conditions under sub- 
section (2) are complied with. Sub-sec- 
tion (2) of S. 13 provides as under:— 


“The Registrar shall forward to the so- 
ciety a copy of the registered amendment 
together with a certificate signed by him 
and such certificate shall be conclusive 
evidence that the amendment has been 
duly registered.” | 


Under sub-section (3) of S. 13 where the 
Registrar refuses to register an amend- 
ment of the bye-laws. of a co-operative 
society he shall communicate the order 
of refusal, together with the reasons 
therefor, to the society. Under sub-sec- 
tion (5)— If the Registrar is unable to 
register the proposed amendment within 
the period of three months from the date 
of making the, application for 
tion under S. 6, he shai forward the 
papers to the State “Government along 
with his report: stating the reasons there- 
for and for seeking -extension, and he 
shall thereafter act in accordance with 
such directions as may be issued to him 
by the State Government within two 
months. Though the petitioner in this re- 
gard has made an averment that it sought 
an amendment vide résolution passed in 
the general body meeting held on 29-1I- 
1971, notice of which was served upon the 
Registrar of - ‘Co-operative Societies for 
the State of Rajasthan far seeking amend- 
ment. for, adoption of Uztar Pradesh Co- 
operative Societies Act, 1965 and Rules 
made thereunder on the ground that, the 
proposed -principal place of business of 
the petitioner stands shifted from Bharat- 
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pur to Launi (U. P.) but this fact is denied 
in toto by the respondents. According to 
them the. bye-laws registered with regis- 
tration certificate were neither amended 
nor any certificate for the amendment 
of bye-laws were ever issued. Though .. it 
is admitted that the proposed amendment 
was received by the. Registrar, Co-opera- 
tive Societies, Rajasthan and -the same 
were sent for comments to Assistant Re- 
gistrar, Co-operative Societies, Bharat- 
pur and as the Assistant Registrar return- 
ed the papers by hand to Shri H.C 
Kumar who never produced the same to - 
the Registrar, as such no further action 
could be- taken for the amendment of the 
bye-laws..In the rejoinder the petitioner 
stated that “it was not at all admitted 
that the original papers were .handed over 
to Shri H. C. Kumar by the office of the 
Socie- 
ties, Bharatpur. In fact a copy of the let- 
ter along with which the documents were 
sent to the Registrar, Co-operative So- 
cieties, Rajasthan, Jaipur (Deputy Regis- 
trar, Industries, Co-op: Societies Rajas- 
than, Jaipur), a copy of which is enclosed 
herewith and marked Annexure P/2, 
was handed over to Shri H. C. Kumar, 
which was in the name-of the petitioner 
society as is evident from the enclosed 
Annexure P/2. A receipt for the same was 
obtained by the clerk concerned’, In 
reply to the rejoinder submitted on be- 
half of respondents Nos: 1, 4, 5 and 6 il 
Was again asserted that the contents of 
sub-para (2) of the rejoinder were deni- 
ed, The answering respondents had given 
detailed reply -in the writ petition: How- 
ever it was again asserted that the 
papers were handed over to Shri H. C. 
Kumar. Thus it remains a matter of con- 
troversy whether the papers of proposed 
amendment remained. with ‘Shri H. C. 
Kumar or with the Registrar, Co-opera- 
tive Societies, Rajasthan. Be that as it 
may the fact remains that the amend- 
ment in the bye-laws was not registered 
nor a certificate in this regard signed by 
the Registrar was ever forwarded to the 
society as required under sub-section (3) 
of Section 13 of the Rajasthan Act. Ad- 
mittedly the petitioner has not produced 
such certificate of registered amendment 
signed or issued by the Registrar and in 
the absence of such certificate it cannot 
be believed. that any amendment in the 
bye-laws was allowed. Thus . the peti- 
tioner-society being registered under. the 
Rajasthan Co-operative Societies ‘ Act 
will ‘be governed by the Rajas? 
than -Co-operative Societies Act only. 
It may be..further pointed: out that under 
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Section 150 of the Rajasthan Act no 
society can open a branch or a place of 
business outside the State of Rajasthan. 
The question thus of transferring the 
place of business of the society from 
Bharatpur to Launi (U. P.) is totally out 
-of question. That apart the petitioner. has 
not placed a single iota of material on 
record to show that the society had in 
fact started its business at Launi (U. P.), 
but on the other hand for its: registered 
office even it has taken the stand that 
it had changed its office from Bharatpur 
to Delhi. On the other hand there is mate- 
rial on record to show that even letters 
which were sent to the society at Launi 
(U. P.} were returned undelivered, Thus 
I am in agreement with the contention ‘of 
the respondents that the society never 
changed its place of business in fact as 
well as in law from Bharatpur to Launi 
(U. P.) and its mere ingenuity and device 
of Shri H. C. Kumar to escape from the 
hold of Joint Registrar, Co-operative Sô- 
cieties, Bharatpur who is the only com- 
petent authority under the Rajasthan 
Co-operative Societies Act to take action 
against the petitioner society. While de- 
ciding the contempt application No. - 32/79 
filed by the petitioner-society, I have al- 
ready decided that vide notification dated 
20th April, 1977 the Central Government 
in exercise of the powers- conferred by 
S. 5-B of the Multi-Unit Co-operative 
Societies Act, 1942 had made an amend- 
‘ment in S. O. No. 775, dated 30th Jan., 
1976 whereby the Joint Registrar of - the 
Co-operative Societies, Bharatpur Divi- 
sion, Bharatpur has been empowered 
under’ the Multi-Unit Co-operative So- 


cieties Act. From the above notification 


it is clear that the Joint Registrar, Co- 
operative Societies, Bharatpur Division. 
Bharatpur has an authority to take action 
under S. 38 of the Rajasthan Act,. The 
Joint Registrar has given detailed rea- 
sons for taking an action under S. 36 in 
his order dated 9-1-1979. I see no reason 
to hold that such order is without juris 
diction as contended by the petitioner or 
suffers from any illegality. Thus I find 
no force in any of the. contentions raised 
by the petitioner. In the earlier Writ 
Petn. No. -1080/72 decided on 25-1-1974 a 
view was taken that: the petitioner ` so- 


ciety was a Multi-Unit . Co-operative So- ` 


clety and as such the impugned orders 
' challenged in that writ petition could not 
have been isstied under the Rajasthan 
‘Act. That infirmity has been subsequent- 
-ly removed by issuance-of a notification 
dated 20th. April,-1977 by. the -Central 
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Government and the order dated 9-1-1979 

now challenged can have no. infirmity. 
11. I. also. find force in the contention 

of the learned counsel for 








of the Rajasthan Act, within 60-days from 
the date of such decision or order. Th 
petitioner society did not avail of such 
remedy and thus it has no right to chal- 
lenge the order dated 9th Jan., 1979, 
passed under Section 36 on merits by 
invoking an extraordinary jurisdiction of 
this Court under Art. 226 of the Consti- 
tution. 

12. It may also be observed in the al- 
ternative, that Shri H. C. Kumar who has 
filed this‘ writ petition styling himself as 
promotor member and. presently General 
Manager as. well as duly elected Director 
ož the Board of Management of M/s. 
Praja Sahkari Udyog Bharatpur Ltd., 
against whom cases of Ss. 420 and 468 
I. P. C. are pending with relation to his 
conduct with the management and af- 
feirs of the petitioner society itself, can- 
not be considered a person competent to 
invoke extraordinary’ jurisdiction. of this 
Court. I do not want to make any com- 
ments on his conduct as it may prejudice 
his case under Ss. 420 and 468 I. P. C. for 
which he is facing trial, but I am fully 
convinced that he is not at all a fit person, 
in the facts and circumstances of this 
case, to take cudgels on: behalf of the peti- 
tioner society and to invoke extraordinary 
jurisdiction of this Court. 

13. In the result this writ petition is 
dismissed with costs. ae 
`- Petition dismissed. 
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~. G. M. LODHA; J. x. j 
Ram Chandra, Appellant v. Prabbu 
Lal, Respondent. Ta i 
Civil Second Appeal~No, 218 of 1981, 
D- 18-12-1981. >` i 
Rajasthan Money Lenders Act- (1 of 
1964), S. 26 (b) (as amended in 1976) — 

S. 26.(b) applies to pending cases also. 


- By the amending Act two sections 


were amended, and they are Ji {and 26. 

Whereas, in S.. 41 the legislation .express- 

“Against order of Addl. Dist. J., “Alwar, 
in Civil First Appeal No. 48 of 1980, 
D/-. 5-3-1981. ae 
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ly’ provided ‘an exception of its applica- 
tion to’ those cases pending, but no such 
exception was carved out in S.- 26 (b). 


When the legislature acts at a particular’ 
point of time in legislating two provisions - 


In the same Act, and in one retrospective 
effect is avoided by making an exception 
and in the other drastic consequences 
are contemplated by not enacting such 
an explanation, or exception, High Court 
while interpreting the law has got no op- 
tion but to respect the wishes of the leg- 
‘islature, though seemingly it may create 
hardship to those money lenders’ who 
have already filed their suits and wera 
not aware of the drastic sonsequences of 
non-compliance of the sections of the 
Act. Such an intention of the legislature 
cannot be challenged unless it lacks any 
legislative authority or becomes violative 
of any of the provisions of the Constitu« 
tion, Obviously, when mone of the two 


contingencies contemplaced exist,. as 


there is no challenge to plenary auth- 
ority, nor there is any violation of the 


constitutional provisions, it could be said ` 


to apply to pending cas2s. Further, the 
statute may be treated prospective and 
not retrospective, and this is more so 
when the provisions are penal in nature, 
however, it all depends upon the scheme 
of the Act, intention to enact a particular 
statute and merely on the basis of gen- 
eralisation when expressiy by providing 
contra~language in S, 11 in contrast to 
S.-26 (bj, the legislature expresses its in- 
tention, High Court cannot infer to the 
contrary. (Paras 6, 7) 


In: the first appellate Court certain 
documents were ‘sought to be produced 
‘under O. 41, R. 27, C. P. C. The first ap- 
pellate court had considered the impli- 
-cations of those documen zs, and then held 
that these documents could not save the 
plaintiff from the drastic consequence of 
dismissal inasmuch as. they related to 
-the .years 1974, 1975. and 1976. It was 
then held that in the documents of 1975 
and 1976, the rate of interest had not 
been shown, nor any payments had heen 
adjusted. It was- further’ pointed out 
that it had not’ been showing compliance 
of Ss. 22 and’ 23, that any. statemen:: of 
accounts ‘was sent to the latter. On these 
‘findings the first appellate court after 
‘examining the -documen: submitted .. by 
‘the : plaintiff has held that Ss. 22 and o 
have not been complied with. : 


= Held, that the finding - about non-com- 
planc of Ss..22. and 2% did not call for 
any interference, it is true. that the pre- 
sent. case- iS a case ii - which it had, been 
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proved that ‘money was advanced and 
the documents were executed and even 
then suit has been dismissed. However, 
the remedy for this lies by an appeal to 
the legislature and not in High Court. 
(Paras 9, 10) ` 
Chronological Paras 
1980 WLN 580 (Raj) 
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Cases: Referred : 
AIR 1981 NOC 72: 


1980 Raj LW 301 2, 5 
AIR 1978 Raj 9: 1977 Raj LW 77 4 


AIR 1961 SC 1596 - 5 
H. C. Rastogi, for Appellant. : 
JUDGMENT:— This is a second appeal 

in a ciyil suit which has been dismissed 

by both the courts below on the precise 
ground of non-compliance of the Raja- 

sthan Money Lenders Act, 1988. 

2, Mr. Rastogi, learned counsel for the 
appellant has submitted that S. 26 (b) of 
the Money Lenders Act as amended in 
1976 cannot be applied to the case; which 
was already pending. According to him, 
this will be giving retrospective opera-¥ 


tion which cannot be given, because it 
would result in divesting ‘him’ of 
the vested rights in a decree 
in a civil suit. Mr. ‘Rastogi’s 


contention is that the rights of the par- 
ties should be decided in accordance with 
law on the date of filing of the civil suit 
and not according to law which comes 
into force later on. This point has pre- 
cisely been considered by this court ‘in 
Kanhiyalal v. Srilal .(1980 Raj LW 301), 
in which the learned Judge of this Court 
observed as under :— 

‘Rajasthan Money Lenders At — As 
introduced by amending Act, S. 26 (b)— 
Whether retrospective suit, in. amended 
S. 26 (b) of-the Act, embraces within its 
ambit even the pending suits.: It can, 
therefore, be said, that keeping in. view 
the ‘purpose or object’ or the ‘reasons. 


and spirit’? of the Act, the provisions of 
S. 26 (b) of. the Act as they stand after 


the amendment by the amending Act ‘of 
1976, will apply to pending suits also and 
if Ss. 22 and 23 have not been complied 
ia then ne oo has to dismiss te 
suit.”’. 

3. ‘Again, dalher Judge of this Court 
took the. same view. in Banchordas . -v. 
(1980: WLN: 580): (AIR 
1981 NOC 72). The learned Judge observ- 
ed as under :— : 


“The intention of the legislature has 


been clearly and. undoubtedly | expressed 


that the amended §.. 26 (b) is to. apply to 
the pending suits. It is enjoined that the 
Court shall ‘dismiss . -the : whole ‘suit - where 
it finds that the provisions, of Ss..22 and 
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23 of the Act have not been complied 
with by the Money-lender, in respect of 
the whole claim.” 

4. While doing so in Ranchordas’s case, 
the learned Judge extracted the state- 
ment of objects and reasons of the 
amendment. Reliance was placed on an- 
other judgment of this Court in Kishan 
Pyari v. Smt. Shanti Devi, (1977 Raj LW 
77): (ATR 1978 Raj 9) in Ranchordas’s 
case. The learned Judge was of the view 
that the law is well settled and it is not 
necessary to quote any authority on this 
point. 

5- In Kanahiyalal’s case (1980 Rai LW 
301) (supra) the learned. Judge consid- 
ered the decision of S. B. K. Oil Mills, 
(ATR 1961 SC 1596) and after taking 
guidance from the principles, examined 
the amending Act by which S. 26 (b) was 
substituted. 

6. An express reference was made 
that by this amendment two sections 
“were amended, and they are 11 and 26. 
Whereas- in S. 11 the legislature express- 
ly provided an exception of its applica- 
tion to those cases pending, but no such 
exception was carved out in S. 26 (b) 
When the legislature acts at_a particular 
point of time in legislation two provi- 
sions in the same Act, and in one retro- 
spective effect is avoided by making an 
exception and in the other drastic conse- 
quences are contemplated by not enact- 
ing such an explanation, or exception, 
this court while interpreting the law has 
got no option but to respect the wishes 
of the legislature, though seemingly it 
may create hardship to those money- 
lenders who have already filed their suits 
and were not aware of the drastic conse- 
‘quences of non-compliance of the sec- 
tions of the Act. Such an intention of 
the legislature cannot be challenged un- 
less it lacks any legislative authority ‘or 
becomes violative of any of the provi- 
.sions of the Constitution. Obviously, 
none of the two contingencies, contem- 
plated have been shown to exist. as there 
is no challenge to plenary authority, nor 
here is- any violation of the constitu- 
tional provisions. That being so, I have 


‘got no hesitation in ' holding that the 
view taken by this Court in the two cases 
above requires no reconsideration for re- 
view. 

7; ‘Mr. Rastogi pointed out that. the 
‘general pririciples of the statute is ' that 
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the statute should be treated prospective 
and not retrospective, and this is more so 
when the provisions are penal in nature. 
There cannot bə any dispute about this 


: principle of law which is well settled. 


However, as discussed above, it all de- 
rends upon the scheme of the Act, inten- 
tion to enact a particular statute and 
merely on the basis: of generalisation 
when expressiy by. providing contra- 
language in S. 11 in contrast to S, 26 (b), 
tne legislature expresses its intention, 
this Court cannot infer to the contrary. 
In this view of the matter, it is not 
necessary to discuss the various author- 
ities submitted by Mr. Rastogi on the 
general principle of statutes. 


8. The second limb of submission of 
Mr. Rastogi is that the original debt was 
of 1967, but the accounts were taken and 
a new document was executed in 1973, 
and the suit is based on this new docu- 
ment, Mr. Rastogi pointed out that even 
if it is assumed that the provisions of 
S. 26 (b) apply and on account of that 
other provisions of the Money-lenders 
Act will have their effect, then also. he 
has not committed any violation of any 
other provisions of the Money Lenders 
Act. 


9. A perusal of the ending of the trial 
Court shows that Issué No.-4 was decid 
ed against the plaintiff. Issue No. 4 reads 
as under :— 


“aur afe a at ® ara À agar 
sfafaan ay areal & Tate aaqg-aaT TT. 
qfar ar fare sega fea g| afa adi 
at saar are ae sar Tate gta. 


In the first appellate Court certain. docu- 
ments were sought to be produced under 
©: 41, R. 27, C, P. C. The first appellate 
Court has considered the implications of 
those documents, and then held that 
these documents cannot save the plaintiff 
from the drastic consequence of dismissal 
inasmuch as they relate to the years 
1974, 1975 and 1976. It was then held 
that in the documents of 1975 and 1976, 
the rate. of interest has not been shown, 
Nor any payments have been adjusted. It 
was further pointed out that it has not 
been showing compliance of Ss. 22 and 
2a, that any statement of accounts was 
sent to the latter. On. these findings the 
first appellate court after examining the 
document submitted by the plaintiff has 
that Ss. 22 and 23 have not been 
complied with. I am in- agreement: with 
the view taken by the first -appellate 
Court- and hold that the finding- about 
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non-compliance of Ss. 
call for any interference, and the appeal 
deserves to be dismissed. 


10. It is true that the present case iS 
a case in which it has: been proved that 
money was advanced and the documents 
were executed and even then suit has 
been dismissed. However, the remedy for 
this lies by an appeal to the legislature 
and not in this Court. 


The appeal is, therefore, dismissed 
without any order as to zosts. In view 
of the special features of this case, 3/4th 
of the court-fees shall be refunded un- 
der the provisions of the Rajasthan 
Court-fees and Suits Veluation Act to 
Mr. Rastogi. 





- Appeal dismissed, 
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N. M. KASLIWAL AND 

MAHINDRA BHUSHAN SHARMA, JJ. 

M/s, Mewar Textiles Mills Ltd., Bhil- 
wara, Appellant v. M/s. Sita Ram Basanti 
Lal Jain, Respondent, — 

Civil Special Appeal No. 303 of 1971, 
D/- 5-1-1982.* 

Sale of Goods Act (3 ol 1930), S. 45 — 
Contract Act (9 of 1872), 5. 221 — Col- 
liery Control Order (1945), Ss. 6, 12-A, 


12-B — Coal allotted to textile mills — 


B acting as middle-man despatching coal 
by paying its price on behalf of mills — 
Delivery of coal not taken by mills — 
Coal appropriated by Eailway towards 
wharfage and demurrage -—- Suit by B 
for recovery of price of coal — Whether 
could be dismissed on ground that B was 
“seller” and suit for damages only could 
be filed. 


The wagons of coal which were allot- . 


ted to certain textile mills, were dis- 
patched by B through the collieries, by 
making the payment thereof on behalf 
of mills. The mills dii not take the 
delivery of goods by taking railway 
teceipts from the bank after making the 
payments, As the delivery of the goods 
was not taken the railway authorities 
appropriated the goods towards amount 
of  wharfage and demurrage. B 
brought a suit for recovery of the 
price of the coal on the ground that he 
had paid the price to the collieries on 
behalf of the textile mils. (Para 2) 


*Against judgment of C. B. Bhargava, J., 
reported in 1971 Raj LW 379, 
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| M/s; Mewar Textiles Mills v. M/s. Sita Ram Basanti Lal Jain 
22 & 23 does not . 


` only could be filed. 
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Held that, the suit was maintainable. 
It could not be said that B was a. ‘seller’ 
within the meaning of S. 45 of Sale of 
Goods Act and hence, a suit for damages 
(Paras 9 to 11) 


Under the provisions of the Colliery 
Control Order, 1945 the coal was allotted 
to the defendant Textile Mills. The plain- 
tiff B in his own right could not pur- 
chase the coal. The defendant being a 
consumer could have purchased coal 
through a middle-man, who acts as del 
credere agent and under. sub-sec. (2) of 
S, 6 of the Colliery Control Order such 
del credere agent was entitled to receive 
commission from the consumer over the 
price fixed under the above provisions. 
The defendant Textile Mills also could 
not use, divert or transfer any coal al- 
lotted to it except under the written 
authority from the Central Government. 
The plaintiff of course paid the money 
to the collieries and purchased the coal 
but it was done on behalf of the Textile 
Mills, and they despatched the coal 
wagons in favour of the Tex- 
tile Mills. Admittedly, the con- 
signor were the collieries and the 
consignee was the Textile Mills. There 
was only one transaction of sale i.e.. by 
the collieries to the defendant Textile 
Mills through the plaintiff who was act- 
ing as a middle-man. There is no further 
question of making another sale by the 
plaintiff in favour of the defendant. and, 
therefore, the question that there was 
any sale by the plaintiff in favour of the 
defendant or there was an agreement to 
sell does not arise. B the plaintiff, acted 
merely as an agent of the defendant Tex- 
tile Mills. (Para 10) 


The term “seller” as defined in S, 45 
(2) of the Sale of Goods Act has been 
made applicable for the Chapter V alone. 
That means a consignor or agent, who 
himself has paid, can also exercise the 
rights of unpaid seller against the goods. 
This is an additional right conferred on 
a consignor agent, who has himself paid,- 
to exercise the right of unpaid seller’s 
lien. However, it does not mean that an 
agent, who has himself paid, will become 
a “seller” for all purposes, even though 
the nature of the transaction clearly 
shows that there. was no sale by the 
agent to the principal. An Agent, who 
has himself. paid, may or may not exer- 
cise the unpaid seller’s lien, but there is 
no bar under any law that he cannot file 
a suit for the recovery of the amount 
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paid by him on behalf of the principal 
when such agent -is authorised by the 
principal to buy or purchase on behalf 
of the. principal. This agent’s lien apart 
from the provisions of the Sale of Goods 
Act has also been recognised under Sec- 
tion 221 of the Contract Act. The plain- 
tiff being an agent had a lien on the 
goods for the price paid by him as well 
as the commission. AIR 1950 Pat 481 and 
AIR 1964 Andh Pra '17, Rel. on. (Para 11) 


Cases Referred : Chronological Paras 


AIR 1964 Andh Pra 17 - 11 
AIR 1963 Andh Pra 135 9 
ATR 1953 SC 235 ' 8 
AIR 1952 Assam 178 l 9 
. ATR 1950 Pat 481 11 
AIR 1936 Oudh 308 | 9 
AIR 1932 Bom 533 9 
AIR 1924 Lah 289 9 
AIR 1923 Bom 125 > 9 
AIR 1923 Bom 260 9 

S. N. Deedwania and B. R. Arora, for 
Appellant. 

KASLIWAL, J.:— This special appeal 
under S. 18 of the Rajasthan High Court 
Ordinance is directed against the judg- 
ment of learned single Judge dated 14th 
April, 1971, affirming the judgment and 
decree of learned District Judge, Bhil- 
wara, dated 5th Oct, 1966. 

2. Brief facts giving rise to this ap- 
peal are that the defendant-appellant 
M/s. Mewar Textile Mills Ltd., Bhilwara 
(hereinafter referred to as ‘the Textile 
Mills’) was allotted wagons of coal for 
its use -by the Deputy Coal Controller, 
Government of India. The Textile Mills 
used to send permits of coal to the 
plaintiff-respondent and the plaintiff 
then used to obtain priority sanctions in 
the name of the Textile Mills. After ob- 
taining such sanctions the plaintiff then 
used to approach the collieries, pay the 
money for the coal, and get the coal 
loaded in Railway wagons, The railway 
receipts were got prepared by the col- 
lieries as consignors in the name of the 
Textile Mills as consignee. The case of 
the plaintiff was that between 15th Oct. 
to 6th Dec. 1959, 25 wagons of coal were 
{despatched to the Textile Mills and .a 
sum of Rs. 11,936-70 paise remained due 
to the plaintiff from the Textile Mills. 
The coal wagons reached their destina- 
tion, but the Textile Mills did not take 
delivery of the goods by taking the rail- 
way receipts from the Bank after mak- 
- ng the payments. As the Textile Mills 
‘did not take the delivery of the coal 


M/s. ‘Mewar Textiles Mills v. M/s. 


Sita Ram: Basanti Lal Jain A.FR: 


wagons the amount of wharfage arid de- 


murrage swelled to the extent of Ru- 
pees 46,800/-. As this- amount was not. 
paid, the railway authorities appropriat- 
ed the coal. The plaintiff's case was that 
it had paid the price of the coal to thai 
collieries on behalf of the Textile Mills}, 


and as such it was entitled to recover thal 


amount from the Textile Mills. Tha 
plaintiffs claimed Rs. 11,936-70 paise as 
the principal amount plus interest @ 9% 
per annum in all Rs. 18,200/-. 

3. The case set up by the defendant 
Textile Mills inter alia was that the 
plaintiff had acted in violation of the 
egreement in the course of ‘the dealings 
inasmuch as instead of sending the rail- 
way receipts direct to the defendant, it 
sent them through the bank knowing 
fully well that the defendant was short 
of funds with the result that the railway 
receipt could not be taken and the con- 
signment remained undelivered and 
wharfage and demurrage rose up to the 
tune of Rs. 46,800/-. It was further 
pleaded that after having come to know 
that the delivery of the coal wagons had 
not been taken by the defendant and the 
amount of demurrage and wharfage had 
risen to Rs. 46,800/-, the plaintiff took 
the responsibility of recovering the 
prices of the coal from the railway and 
also requested the railway to forgo the 
amount of demurrage and wharfage as a 
special case. The plaintiff had also given 
a notice to the railway for the recovery 
of the price of the coal and to institute 
a suit against the raitway. On a request 
made by the plaintiff the power of at- 
torney was also given by the Textile 
Mils to the plaintiff, but the plaintiff did 
not file any suit against the railway and 
returned the railway receipt to the Tex- 
tile Mills after the limitation had expired 
against the railway. Under these circum- 
stances the Textile Mills was not liable 
to pay any amount to the plaintiff. Some 
other objections were also taken in the 
written statement. On the aforesaid 
pleadings of the parties the trial Court 
framed the following issues :— 

1. Is the plaintiffs firm duly register- 
ed? 

2. (a) Whether there was an agreement 
and practice between the parties that the 
plaintiff would send the railway receipts 
in respect of the coal direct to the de- 


_fendant and not through bank and’ the 


plaintiff went against that agreement in 
sending. the railway receipt through the 
bank? - 
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suit? 
- 3. Is the plaintiffs suit time barred? 
.4. Is the defendant nct liable to pay 
any amount to the plaintiff for reasons 
mentioned in paras 11 to.14 of the writ- 
ten statement? 


5. Is the plaintiff firm entitled to a sum 
of Rs. 11,936-70 p. as cost of the coal and 
Rs. 6,263-30 p. as interest upon it? 

6. Does the plaint nct disclose any 
cause of action and therefore, is liable 
to be rejected? 


7. Is the defendant enzitled to special 
costs? 

8. What relief? 

4. Apart from the documentary evi- 
dence filed by both the parties the plain- 
tiff examined Basanti Lal PW 1 and Gu- 
man Mal Doshi in support of its case. 
The Textile Mills examined Bhanwar Lal 
DW 1 and Damodar Lal DW 2 in sup- 
port of its case. The learned District 
Judge after thorough perusal of the oral 
and documentary evidence held that the 
plaintiff had not violated any agreement 
between the parties in sending the rail- 
way receipt through the bank and not 
‘directly to the Textile Mills. The suit 
was within limitation. The plaintiff was 
a registered firm. The plaintiff having 
paid the price of coal to the collieries on 
behalf of the defendant, was entitled to 
recover it back along with interest @ 9% 
per annum. The learned District Judge 
as such decreed the suit for Rs. 18,200/- 
in favour of the plaintiff and against the 
defendant. The plaintiff -vas also allow- 
ed pendente lite and future interest upon 
Rs. 11,936.70 p. @ 6% per annum from 
the date of the suit i.e. 4ch Feb. 1966 till 
realisation. 

5. The Textile Mills - aggrieved against 
the judgment and decree of the learned 
District Judge filed an appeal which came 
up for consideration before the learned 
Single Judge. Before the learned single 
Judge two contentions were raised on be- 
half of Textile Mills; (1) that the jural 
relationship between the parties in re- 
gard to the transaction in dispute was 
that of a seller and purehaser; and (2) 
since the plaintiff had purchased the coal 
- from the collieries in its own name. and 
bills for the same had also been issued 
in its name, it is not. entitled to recover 
the price from the Textile Mills because 
the property. in the case vested in the 
plaintiff and did.not pass to the Company 
until the price for the goods was paid, 


If so what is its affect upon the 
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The learned single Judge referred to cer- 
tain provisions of the Colliery Control 
Order, 1945, and held that under the pro- 
visions of Ss. 12A, 12B & S. 6 of the Col- 
liery Control Order, the Coal was allot- 
ted to the Textile Mills by the Deputy 
Coal Controller (Distribution) Calcutta, 
and it was to be purchased through the 
plaintiff, a middle-man, who was to act 
as del credere agent and was entitled to 
receive commission over the price fixed 
at the rate mentioned in cl. 6 (2) of the 
Order. The plaintiff in its own right 
could not purchase the coal from.the col- 
lieries nor was the Textile Mills entitled 
to use, divert or transfer any coal allot- 
ted to it except under the written auth- 
ority from the Central Government. The 
learned single Judge, therefore, held that 
the relationship between the parties 
could not be of a vendor and a vendee, 
The. plaintiff only worked as a middle- 
man to purchase coal on behalf of the 
Textile Mills, it did not buy and indeed 
it could not buy coal for itself. As re- 
gards the second contention the learned 
single Judge held that the question as to 
when property in goods passes, depends 
upon the intention of the parties having 
regard to the terms of the contract, their 
conduct, and the circumstances of the 
case. Simply for the fact that the agent 
had paid the price of goods on behalf of 
its principal, it cannot be held that the 
property in the goods vests in it until 
the price is paid by.the principal. The 
learned single Judge held that the plain- 
tiff occupied a dual capacity; (1) as agent 
for purchasing coal on behalf of the de- 
fendant; and (2) as a lender of money 
to the defendant for the purchase of coal. 
As agent the plaintiff had lien over the 
goods for the money. during the course 
of transit or before the actual delivery 
of the goods, but it had no property in 
the goods. The property in the goods 
was never intended to vest in the plain- 
tiff. The learned single Judge thus finally 
held that the property in the goods never 
vested in the plaintiff and it was entitled 
as agent to recover the price of goods 
along with the amount of its commission 
from the defendant, In the result the 
appeal was dismissed with costs. 


6. Aggrieved against the judgment 
and decree of the learned single Judge 
the defendant Textile Huis has filed this 
special appeal. — l 


7. Mr. Deedwania, learned counsel for 
the. Textile Mills did not seriously chal- . 
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lenge the finding of the courts below on 
issue No, 2 (a). In our opinion, issue 
No. 2 (a) raised a dispute over a ques- 
tion of fact whether there was an agree- 
ment and practice between the parties 
that the plaintiff would send the railway 
receipts in respect of coal direct to the 
Gefendant and not through the bank and 
the plaintiff went against that agreement 
in sending the railway receipts through 
the bank. The learned trial Court after 
thorough discussion of the oral and docu- 
mentary evidence found that the defen- 
dent had been accepting the delivery of 
the railway receipts through Bank since 
last part of the year 1957, whole of the 
year 1958 and up to September 1959. The 
defendant had also admitted that all the 
railway receipts in the year 1959 were 
sent by the plaintiff through the bank 
and not directly to the defendant. The 
defendant had not produced a single inti- 
mation pertaining to year 1958 which 
might prove that any railway receipt 
was sent directly to the defendant and 
not through the bank. The learned trial 
court in this regard took into considera- 
tion Exs. 7, Il, 12 and 16 which also 
went in favour of the plaintiff in decid- 
ing issue No, 2 {a). Thus, the finding of 
fact decided under issue No. 2 (a) suf- 
fers from no error and is binding in 
second appeal. 


$. Mr. Deedwania, however, contend~ ` 


ed that in the facts and circumstances of 
the case, there was only an agreement 
to sell on behalf of the plaintiff and it 
Was not a completed sale. It is contend- 
ed that unless the payment was made by 
the defendant to the bank and got the 
delivery of the railway receipt, it was 
not a completed sale and the plaintiff in 
these circumstances had no right to 
bring a suit for the recovery of price, 
but the remedy was to file a suit for 
specific performance of the contract or 
to claim damages. It was also argued 
that the plaintiff is bound by the plead- 
ings of his own case and it is well sets 
tled as laid down in Trojan & Co. 


v RM. N. N. Nagappa Chettiar, 
AIR 1953 SC 235 that no case 
can be made out beyond the 
pleadings. In this regard it is pointed 


out that in the plaint the, plaintiff had 
come forward with a clear case that the 
plaintiff had paid the price of 25 wagons 
of coal and the same was consigned to 
the defendant and as such the plaintiff 
was entitled to the price of the coal. It 
is argued that the plaintiff had come for- 
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ward with a clear case of purchasing the 
coal by paying the money to the colli~ 
€ries and thereafter selling it to the de- 
fendant and now the plaintiff is not en- 
titled to make out a case of agent. We 
find no force in the contention. When 
the plaint is read as a whole it is clear 
that the plaintiff had come forward with 
a case that the defendant Textile Mills 
was allotted for the own use wagons of 
coal by Deputy Coal Controller, The de- 
fendant had appointed the plaintiff as a 
supplier for sending the coal to the de- 
fandant, The plaintiff then sent 25 wa- 
gons of coal on different dates in the 
year 1959 and sent the railway receipts 
through Bank, but the defendant did not 
take the delivery of the coal in time on 
account of which it incurred heavy de- 
murrage, The defendant wrote to the 
railway authorities to reduce the demur- 
rage but the railway authorities did not 
agree and the charges of demurrage it- 
self became higher than the price of the 
coal itself. The defendant did not take 
the delivery of the coal and the railway 
thus appropriated the coal towards the 
demurrage charges. Thus, when we see 
the entire allegations it leaves no man- 
ner of doubt that the plaintiff had come 
forward with a case of agency in the 
plaint. 


9. Mr. Deedwania, next contended that 
even if the plaintiff was acting in the 
capacity of an agent, still he could be 
considered as a seller under the Sale of 
Goods Act. Reliance was placed on the 
provisions of Ss. 4, 19, 23, 45 and 46 of 
the Sale of Goods Act, 1930. It was con- 
tended that under sub-sec. (3) of Sec. 4 
where in a contract of sale, the property 
of the goods is transferred from the sel- 
ler to the buyer, the contract is called, 
a sale, but where the transfer of the pro- 
perty in the goods is to take place at a 
future time or subject to some condition 
thereafter to be fulfilled, the contract is 
called as an agreement to sell. Under 
S. 19 for the purpose of ascertaining the 
intention of the parties regard shall he 
had to the terms of the contract, the 
conduct of the parties and the circum- 
stances of the case. Under sub-sec. (2) of 
S. 28, where in pursuance of the contract, 
the seller delivers the goods to the buyer 
or to a carrier or other bailee for the 
purpose of transmission to the buyer, 


‘and does not reserve the right of dis- 


posal, he is deemed to have uncondition- 
ally appropriated the goods to the con= 
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tract. Section 25 deals with reservation 
of right of disposal by tne seller. It is 
provided that the seller may by the 
terms of the contract or appropriation 
reserve the right of disposal of the goods 
until certain conditions are fulfilled. - In 
such a case ‘notwithstanding the delivery 
of the goods to a buyer or to a carrier 
or other bailee for the purpose of trans- 
mission to the buyer, the property in 
the case does not pass to the buyer until 
the conditions imposed by the seller are 


fulfilled. Sub-sec, (2) of 3. 25 lays down 
that where goods are shipped 
or delivered to a Railway Admin- 
istration for carriage by railway 
and’ by the bill -əf lading or 


railway receipt, as the case may be, the 
goods are deliverable to the order of the 
seller or his agent, the seller is prima 
facie deemed to reserve the right of dis- 
posal. Section 45 defines ‘unpaid seller’. 
Under sub-sec. (2) of S. 45 it is mention- 
ed that the term “seller” includes any 
person -who is in the position of a seller 
as for instance, an agent of the seller to 
whom the bill of ‘lading is endorsed or 
consignor or agent who has himself paid, 
or is directly responsibl2 for, the price. 
Section 46 then provides for the unpaid 
seller’s right.: On the basis of the afore- 
said provisions it was strenuously con- 
tended by Mr. Deedwania that the plain- 
tiff, even if, it was an agent of the de- 
fendant Textile Mills, yet having paid 


the - price of the coal himself, 
' came within the term ‘seller’ under 
the Sale of Goods Act and- was 


entitled to exercise the right of 
unpaid sellers lien and when the 
railway receipt could not be releas- 


ed, as the amount was not paid by the 
defendant, it was'a clear case where the 
property in the coal: remained vested in 
the plaintiff and did not pass to the de- 
fendant. Reliance in this regard is plac- 
ed on Bhagubai Tukaram Jogdunde v. 
Appaji Sitaram Charathe, AIR 1923 Bom 
260, Babasa Bakale v. Hombanna Ray- 
appa, AIR 1932 Bom 593; L. Jagram Das 
Vv. Banarsi Das, AIR 1926 Oudh 308; and 
A. Ramaswami v. KO Y enkamma, AIR 
1963 Andh Pra 135; On the ‘proposition 
that in case of agreemert to sell the only 
remedy , -of the plaintiff was to bring a 


suit for damages on aécount of breach of 


a contract, reliance is placed | on the fol- 
lowing: authorities : : 

Ford Automobile (India) ` ia v. Delhi 
Motor arid Engineering -Co., AIR 1923 
Bom 125; Gulab Rai Sagar Mal - v. ‘Nirble 
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Ram Nagar Mal, AIR 1924 Lahore 239, 
and Ram Niwas Satyanarayana v, Com- 
missioner of Taxes, Assam, AIR 1952 As- 
sam 178. 

-10. . In order to deal with the conten- 
tion raised by Mr. Deedwania: we may 
point out the real nature of transaction 
between the parties in the present case. 
Under the provisions of the Colliery Con- 
trol Order, 1945, the coal was allotted to 
the defendant Textile Mills by the 
Deputy Coal Controller (Distribution), 
Calcutta. The plaintiff, in his own right 
could not purchase the coal. The defen- 
dent being a consumer could have pur- 
chased coal through a middleman, who 
acts as del credere agent and under sub- 
sec. (2) of Sec: 6 of the Colliery Control 
Order such del credere agent was entitled 
to receive commission from the consumer 
over the price fixed under the above pro- 
visions, The defendant Textile Mills also 
could not use, divert or transfer any 
coal allotted to it except under the writ- 
ten authority from the Central Govern- 
ment, The plaintiff of course paid the 
money to the collieries and purchased] . 
the coal but it was done on behalf of 
the Textile Mills, and they despatched 
the coal wagons in favour of the Textile 
Mills) Admittedly, the consignor were 
the collieries and the consignee was the 
Textile Mills. There was only one trans- 
action of sale ie. by the collieries to the 
defendant Textile Mills through the 
plaintiff who was acting as a middleman.: 
There is no further question oft making 
another sale by the plaintiff in favour of 
the defendant and therefore, the gues- 
tion that there was any sale ‘by the 
plaintiff in favour of the defendant or 
there: was an aprecment to sell only 
does not arise. 

11. It:‘is no doubt pte that -under 
sub-section (2) of S, 45 of the Sale of 
Goods Act, a consigner or agent, who 
has himself paid, or is directly respon- 
sible for the price is also included in the 
term “sellor”. However, we fail to 
defini~ 
tion can render any help to the defen- 
dant-appellant in this case. The above 
definition of the term “seller” has been 
made applicable under sub-sec. ' (2) of 
S. 45 of this chapter i.e. for Chapter V 
alone. That means a consignor or agent, 
who himself has paid; can also exercise 


‘the rights of- unpaid seller against the} 
goods: This is an‘ additional right con- 


ferred on a consignor agent,’ who has 


‘himself :paid, to exercise the right of un- 
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paid sellers lien. However, it does not 
ean that an agent, who has himself 
paid, will become a seller for all pur- 
poses, even though the nature of the 
transaction clearly shows that there was 
no sale by the agent to the principal, An 
agent, who has himself paid, may or may 
ot exercise the unpaid seller’s lien, but 
there is no bar under any law that he 
cannot file a suit for the recovery of the 
amount paid by him on behalf of the 
principal when such agent is authorised 
` iby the principal to buy or purchase on 
behalf of the principal. S. 221 of the 
Contract Act clearly lays down that in 
absence of any contract: to the contrary 
an agent is entitled to retain goods, 
papers and other property, whether 
ovable or immovable, of the principal 
received by him, until the amount due 
o himself for commission, disbursements 
and services in respect of the same has 
een paid or accounted for to him. Thus, 
this agent’s lien apart from the provi- 
sions of the Sale of Goods Act has also 
been recognised under S. 221 of the Con- 
tract Act. We are clearly of the opinion 
that under this provision of S. 221 of 
the Contract Act, the plaintiff being an 
agent had a lien on the goods for. the 
price paid by him as well as the com- 
mission. The authorities relied upon — by 
Mr, Deedwania regarding the point that 
agent can be considered a seller and in 
case of agreement to sell, the remedy is 
only to file a suit for damages, are 
wholly irrelevant and besides the con- 
troversy raised in the case before us. 
The sole question raised before us is 
whether in the transaction of the pre- 
sent kind, the plaintiff in the capacity 
of an agent having paid the entire money 
for his principal ie. the defendant Tex- 
tile- Mills, was entitled to bring a suit 
ifor the money paid by him and the com- 
mission charges. On the facts - already 
found proved by the two lower courts, 
there was no fault committed by the 
plaintiff as an agent and it was the de- 
fendant Textile Mills, who committed a 
breach of contract in not taking the 
delivery of the coal by getting the rail- 
way receipt released from the bank and 
as such the plaintiff was certainly entitl- 
ed to file a suit for the recovery of the 
money paid by him on behalf of the de- 
fendant and for the commission charges. 
The unpaid seller's lien. or-an agent’s 
lien to stop goods in-transit is entirely 
different from passing of a title in the 


property, The agent holds‘ the lien. but 
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the principal owns the. title. The plain 
tiff as an agent may not -exercise hig 
right of lien and may opt to recover the 
money paid by him on behalf of the 
principal, We find support in our above 
cor:clusion in Kishun Das v. Ganesh Ram 
AIR 1950 Pat 481, and K. Muneyya and 
Co. v. K. Varadarajulu AIR 1964. Andh 
Pra 17. In Kishundas’s case (supra) it 
was held as under:-—~ ` 

“The lien of an agent is as a general 
rule, lost by his parting with the pos- 
session. If possession is given to a bailee 
for safe custody or for some other pur- 
pose consistent with the continuance of 
the lien, and the circumstances are such 
as to show that the agent intends to re- 
tain his rights, his lien will not be pre~- 
judiced by his parting with the posses- 
sion, But if the goods themselves are 
lost the agent loses his lien, and the 
proprietor or pwner loses the goods. The 
loss of the goods must fall on the owner, 
or the person in whom the property in 
the goods is vested. Such a loss cannot 
fall on the agent. If the agent had paid 
for the price as a money-lender, he can- 
not lose his lien as also the money which 
he had paid for his principal. There is a 
well understood distinction in law þe- 
tween a lien on property and a title to 
property. The agent holds the lien, but 
the principal owns the title When the 
goods are lost, the agent loses the lien 
and the principal loses the goods.” 

12. In the result, we do not find any 
force in this appeal and the case is dis- 
missed with no costs as nobody has ap- 
peared on behalf of the respondent. 

Appeal dismissed, 
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Sarla Sikrodia, Appellant v. Dr. Kris 
shan Chandra Sikrodia, Respondent. 


Civil .Misc. Appeal No. 125 of 1978, 
D/- 14-12-1981.* 

Hindu Marriage Act (25 of 1955), S. 13 
(1) (i-b) — Desertion — Petitioner hus- 
band persistently accusing his wife of 
unchastity and of loose moral char acter 
~~ Wife living separate on that ground 


- — Held,.such separation cannot be treat- 


ed as deser tion, 


wm e tet 
"n rt — 


*A gainst st judgment and decree- of Dist, 
J., Kota, D/- 23-9- 71978. a se 


CZ/BZ/B27/82/MBR. - 


1982. ° c - Sarla v. 


‘It is true that desertion,-in its essence, 

is the separation of one spouse from the 
other with an intention on the part of 
the deserting ‘spouse of bringing coha- 
bitation permanently to an end, -but 
the- Explanation to S. 13 (1) makes it 
clear that if the deserting spouse has a 
“reasonable cause” to. desert, such des- 
ertion will not be “desertion” in the eye 
of law. (Para 14) 

In the present case, the petitioner hus- 
band after having himself sent his wife 
to another town for medical treatment 
kept accusing her of unckastity and of 
loose moral character. He had written 
a letter to her elder tErother making 
serious accusations to the effect that she 
had been leading a sexually immoral life 
before marriage. He did not relent even 
after she had separated from him and 
kept making accusations against her 
moral character in some of his subse- 
quent letters to her. He persisted with 
such conduct till he filed the petition 
for restitution of conjugal rights and 
during the pendency of that petition fil- 
ed the present petition for divorce ` on 
ground of cruelty and desertion. 

Held that the accusations made by the 
husband against his wife certainly pro- 
vided the wife just and reasonable cause 
for separation from her husband. Such 
separation cannot by any means be 
treated as “desertion” as defined in the 
ExpIn. to 5. 13 (1). The husband was 
guilty of expulsive conduct over a long 
period of time compelling the wife to 
separate from him, AIR 1964 SC 40 Foll, 

i (Pares 12, 14, 15, 22) 
Cases Referred: | Chronological Paras 
AIR 1964 SC 40 14 


P. C. Jain, N..L, Jain and Prem Ashopa 
for Appellant: N. L. Tikrawal and Jag- 
deep Dhankar, for Respondent. 

JUDGMENT:— This is a wife’s appeal 
from a decree of divorce made by the 
District Judge, Kota, dissolving her mar- 
riage on the ground of desertion as pro- 
vided for in S. 13 (1) (i-b), Hindu Marri- 
age Act, 1955. ` 


2. The facts which: are matena for 
the decision of this appecl may be short- 
ly stated here. The marriage between 
Dr. Krishan Chandra Sikrodia and Sarla 
Sikrodia was ‘solemnized according to 
Hindu rites at New Delhi on “June ‘11, 
1973. Before and at the time of the mar- 
riage, the husband was. amployed as ‘a 
médical officer in the . railway ‘hospital, 
Kota. The wife ig a teacher by- profes- 
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sion, She. was teaching at that time in 
Lady Irwin School (Junior Section), De- 
fence Colony, New Delhi, The parties 
last resided together at Kota till May 17, 
1974. No issue was born in this wedlock. 
The wife left the matrimonial home with ° 
consent of the husband on May 17, 
and went to Delhi for medical examina- 
tion and treatment of suspected fibroid 
uterine tumour. She did not thereafter 


return te the matrimonial home and re- 


sume cohabitation with the husband in 
spite of request by him. The husband 
filed a petition for restitution of conju- 
gal rights in the district court at Kota 
on Oct. 3, 1974. He filed the present peti- 
tion for divorce on grounds of cruelty 
and desertion in the same court on Dec. 
21, 1976, when his petition for restitu- 
tion: of conjugal rights aforementioned, 
was still pending in that ` court, The 
petition for restitution of conjugal rights 
Was dismissed as withdrawn oon April 
30, 1977, 


3. The particulars of cruelty anc de- 
s€rtion as- given by the husband in 
paragraphs 4 to 8 of his petition may be 
recapitulated here. The wife was suffer- 
ing from fibroid uterine tumour even 
prior to the marriage, but this fact was 
concealed by her and by her parents 
from him. He discovered this fact after 
the marriage, Her brothers came to Kota 
to take her from there to her parents 
house at Delhi. He allowed her to go on 
her representation that she would like 
to spend a few days at her parents 
house and utilize the opportunity for 
consultations with medical specialists 
regarding fibroid uterine tumour. She 
went to Delhi on May 17,. 1974. He wrote 
her many. letters thereafter requesting 
her to come back to him. He informed 
her well in advance about an . operation 
on him-for hernia on August 18, 1974. 
He sent telegrams requesting her to be 
by his bedside at that time. She ignored 
all his requests and continued. to stay 
on in Delhi. His father died on March 
13, 1975. His mother died subsequently 
on December 14, 1975. She did not come 
and join him even in his days of. grief. 
Efforts were made by the matrimonial | 
court during the trial of the previous. 
petition for reconciliation. She refused 
fo return to the matrimonial home with 
the result that the said efforts failed. He 
complained that she- had throughout 
been adamant because she. is determined 
to ruin. the marriage bliss, -_. , 
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4. The wife contested the ` petition 
and filed a written statement in answer 
to it, She denied the allegations of 
cruelty and desertion made against her. 
She denied that she and her parents had 
any knowledge before her marriage that 
she had been suffering from fibroid ute- 
rine tumour. She averred in this con- 
. nection that it was only after the marri- 
age that the petitioner who is an experi- 
enced medical practitioner discovered 
that she was suffering from this growth 
and that it needed treatment and sur- 
gery. According to the wife, the peti- 
tioner himself sent her to Delhi for 
treatment, giving her two letters 
addressed to the , Medical Superinten- 
dent. All India Institute of Medical Sci- 
ences, New Delhi, requesting him to 
arrange to have 2 thorough medical 
check-up of the respondent and give her 
necessary treatment including surgery, 
if necessary. She complained that after 
the discovery of this growth in her ute- 
rus, the husband began to mistreat her 
and that his subsequent eonduct reveal- 
ed to her in retrospect that he had been 
acting in a pre-planned and = calculated 
manner to get rid of her and to create 
fake grounds for getting the marriage 
dissolved. She averred in this context 
that when the medical investigation at 
Dethi indicated the need for her of sur- 
gery, he suddenly brought up the ques- 
ticn of his own operation for hernia at 
Kota and wrote to her asking her to re- 


turn te him at Kote immediately, She 
complained that, while he was asking 
her to return to Kota without waiting 


for her operation at Delhi, he simulta- 
neously kept accusing her of unchastity 
and loose moral character. He also filed 
a petition for restitution of conjugal 
rights agaist her on Oet. 3, 1974. She 
was operated for removal of the tumour 
from her uterus on March 13, 1975. 
She admitted that she had come to know 
about the death on March 13, 1975, of 
his father. She also {learnt about the 
death of his mother on Dee. 14, 1975. 
She however explained that taking inte 
consideration the facts that he had been 
making false allegations against her 
moral character, that he had already 
filed a petition for restitution of conju- 
gal rights against her and that she had 
been advised surgery for removal of her 
uterine tumour, she could ‘not possibly 
retum: to Kota for his operation for 
kermia amd for condolameces on the sad 
demise of his parents. She- repeated that 
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after having himself sent her to Delhi 
ror treatment and removed of the fibroid 
uterine tumour and thereafter making 
false accusations against her moral cha- 
racter, he could not reasonably expect 
her to return to Kota to be present at 
the time of his operation for hernia and 
subsequently at the obsequies on the 
death of his parents. She denied that she 
had withdrawn from his society without 
reasonable excuse. She also denied that 
she had deserted him for two years be- 
fore the presentation of the petition. 
She complained that he had himself 
created the situation which had compel- 
led her to stay away from him during 
that period. She accused him of having 
ereated the said situation with a view to 
obtaining a decree of divorce against 
her. She pleaded that the petition for 
divorce is not maintainable during the 
pendency of the petition for restitution 
of conjugal rights. i 


5 The parties were taken to 
on the following issues: 


(1) Whether the petitioner is entitled 
to a decree of divorce on the grounds 
(of cruelty and desertion) mentioned in 
raragraphs 4 to 8 of the petition? 

(2) Whether the wife took away the 
entire jewellery, and if so, whether the 
petitioner is entitled to recover it from 
her? 

(3) Whether the petition for divorce 
is not maintainable during the pendency 
of the petition for restitution of conjugal 
rights? 

(4) Relief? 

6. The learned trial Judge recorded 
his findings on these issues as under: 

(i) It is established on record that the 
wife’s brothers, namely Girdhar Gopal 
and Krishan Gopal and her sister, Meera, 
took her away from Kota to Delhi on 
May 17, 1974. Tnough she left the matri- 
moniai home and went to Delhi that day, 
ostensibly with.the consent of the hus- 
band who agreed so.that she could get 
the necessary treatment from the All 
India Institute cf Medical Sciences, New 
Deihi for the growth in ‘her uterus, the 
reai reason why she separated from him 
that day was a letter which he had sent 
to her. brother Girchar Gopal earlier on 
May 17, 1974, making accusations against 
her chastity and moral character. The 
matrimonial offence of desertion thus 
commenced on May 17, 1974. 


(ii) Even assuming that she’ left the 
matrimonial home on May 17, 1974, with 


trial 


wt 


i 


- 
á 
, 


Pa 


è 
i 


1982 


the consent of the husbend and that 
therefore desertion did not commence- on 
the even date, it is. proved on evidence 
that since the medical investigations by 
the All India Institute of Medical Sci- 
ences, New Delhi were completed by 
August, 1974, and the surgery was to 
take place much later in’ March, 1975, 
the wife could have easily and conveni- 
ently come back to the matrimonial 
home at Kota and resume cohabitation 
with the husband, which she did not re- 
sume in spite of repeated: and urgent 
requests by the husband through letters 
and telegram sent to her from Kota to 
Delhi. Desertion therefore commenced 
latest by August, 1974. . 

(iii) The, husband did make accusations 
against the chastity and moral character 
of the wife, but those accusations do not 
amount to such conduct on the part of 
the husband as could legally terminate 
the matrimonial offence of desertion 
committed by the wife. The said accusas 
tions were the outpourings of an angry 
and grieved husband whe was despe- 
rately trying to persuade the wife to 
come back to him. These accusations did 
not have much impact on the wife, She 
herself did not attach much significance 
to those accusations for she had later 
agreed to go back to him during the 
course of hearing of the present petition. 

(iv) The allegation cf mistreatment 
and marpit levelled by the wife against 
the husband is not proved, 

-(v) The charge of mental cruelty level- 
led by the husband against. the wife is 
not proved. — l 

(vi) Desertion of the husband by the 
wife without reasonable cause and with- 


out his consent for a continuous period 


of not less than two years immediately 
preceding the presentation of the peti- 
tion, ie. from August, 1974, to Decem= 
ber, 1976 is proved. Eo 

(vii No finding was considered neces- 
sary on issue No. 2 regerding jewellery 
and therefore none was given, 

(viii) The pendency of the. husband's 
petition for restitution of conjugal rights 
was no bar to the main-ainability of a 
petition by him for divorce on the 
grounds of desertion and cruelty. — 

7. It was on the basis of these fmd- 
see that the leaned District Judge de- 
mgs - yelief of divorce in favour of 
creed the 4 ani thus cissolved the mar- 
the. husban ihe parties in accordance 
riage petween ¿sions of S, 13 (D (ib), 
Act, 1956 
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8. As already - stated, aggrieved . by 
the aforesaid decree, the wife has ap- 


pealed. 


9. The main argument raised on þe- 
half of the wife in: this appeal is that the 
learned trial Judge is in error in holding 
that the busband’s accusation of unchas- 
tity and loose moral character against 
her did not have any impact on her and 
that, if the evidence is read as a whole 
and properly appraised, it leaves . no 
manner of doubt that she was compelled 


. to separate from the husband on May 


17, 1974, due to the latiers’ constant 
nagging and a persistent inquisition, as 
it were, regarding her alleged tunchas- 
tity and sexual immorality prior to the 
marriage. It is further submitted that 
even after she had separated from him 
on May 17, he kept repeating the said 
accusation in his apmmunications to her 
and he persisted with this charge in his 
deposition before the court in the trial 
of the petition for restitution of conjugal 
rights, It will be presently seen that 
these arguments are fully supported on 
evidence of an irrefutable nature: 

10. The first and foremost piece of 
evidence is a letter, dated, May 7, 1974, 
which the husband had written to the 
wife’s elder brother, namely Girdhar 
Gopal, since deceased, making serious 
accusations to the effect that she had 
been leading a sexually immoral life be- 
fore the marriage, This letter had been 
produced in evidence in the previous 
petition for restitution of conjugal 
rights, The wife was desirous of proving 
the said letter in support of her case in 
the present petition, but discovered to 
her dismay that it had disappeared 
from the previous file. She applied to 
the trial Court and obtained permission 
to produce secondary evidence of the 
contents of that letter. Girdhar Gopal 
to whom that letter was addressed had 
already expired before he could be call- 
ed and examined as a witness in this 
case, It was therefore left to P.W. Narin- 
der Gopal and P.W. Dr. Meera Mathur, 
brother and sister, respectively, of Gir- 
dhar Gopal deceased and the appellant- 
wife to prove the contents of that letter. 
Both of them deposed that they had read 
it and recalled that the respondent-hus- 
band had made filthy allegations therein 
to the effect that the appellant had had 
sexual relations with one C. P. Mathur 
before the marriage’ Narinder Gopal 
who was able to reproduce from memory 
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a portion of the said letter testified that 
it made a very painful reading. He re- 
called a portion of the contents of the 
letter as under: . 


"T am writing an -unexpected letter 
on an unexpected theme. This tells an 
untold story stretching over a period 
of fourteen years...... This is a story of 
your shame and now my shame. This 
is the story of Sarla your sister, and 
now my wife, It is a story of Sarla’s 
pre-marital adventures with a person of 
her own choice and her seduction by one 
Shri C. P..Mathur, a person who is well 
known and respected in your family. 
Sarla and Shri Mathur developed phy- 
sical attraction for each other and they 
had physical love for months, if not for 
years, This happened under your very 
nose and your roof which provided all 
the protection. Mathur was making jin- 
decent overtures towards Sarla even two 
or three days before her marriage. When 
Sarla left in June, 1973, for Delhi, I 
had guessed she was having affair with 
some body, but it took me nine months 
of coaxing and persuasion to extract a 
full confession from her on May 1, 
1974.” 


11. The appellant-wife came on the wit- 
ness box stand and testified that she had 
herself read that letter and that her hus- 
band had accused her therein that she 
had had sexual relations with C. P. 
Mathur before the marriage and haunt- 
ing her and her brother that he would 
get the marriage declared null and void 
and thus pave the way for her marriage 
with the said Mathur. She further de- 
posed that it was on receipt of that letter 
that her sister, Dr. Meera Mathur, bro- 
thers Girdhar Gopal and Krishan Gopal 
and Krishan Gopal’s wife immediately 
rushed from Delhi to Kota and took her 
away to Delhi with the consent of her 
husband. It is in this context that she 
deposed that her husband had given her 
two letters, Ex. A-3 and Ex, A-4, ad- 
dressed to the All India Institute of 
Medical Sciences, New Dethi requesting 
that he would have no objection to any 
investigation or operative procedure for 
her treatment. l 

12. The respondent-husband, who 
Seems to have been aware too well that 

had written a 
ri May 7, 1974, making accusations that 
he appellant had been leading a sexual- 
immoral life before the marriage and 
. “Mat therefore he did not want to. keep 
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her as his wife at frst made a brazen 
denial that he had written any such let- 
ter, and instead asserted that he had not 
suspected her moral character at all. On 
being confronted with a copy, Ex. A-1, 
of his previous statement recorded in the 
trial of the petition for restitution of 
conjugal rights, wherein he had admit- 
ted that he had written such a letter to 
Girdhar Gopal on May 7, 1974, making 
allegations against the moral character 
of his wife, he tried to’ prevaricate about 
it stating that he had no idea if he had 
made any such statement. The - cross- 
examiner persisted with his questions and 
drew the respondent’s pointed atten- 
tion to that portion of Ex, A-1 wherein 
he had stated that: 

AN I had written letter to Delhi 
regarding the character of my wife. It 
was on receipt of that letter that those 
people (i.e. Girdhar Gopal, Krishan. 
Gopal, Dr. Meera Mathur and Krishan 
Gopal’s wife) came to Kota to discuss 
the matter with me. They discussed the 
matter with me, but were unable to 
satisfy me, I still stand by what I had 
written in that letter about the moral 
character of my wife.” 

It wag only on this confrontation with 
the above material that the respondent- 
husband could be brought round to ad- 
mit. that he had made the saiq statement, 
He had also to admit that he had depos- 
ed in Ex. A-1 that his wife had made an 
incomplete disclosure to him in June, 
1973, and that she had made the full dis- 
closure only on April 28, 1974 and May 
1, 1974. Pressed further by the cross- 
examiner to explain what the disclo- 
sures were about, the respondent evad- 
ed reply saying that he had forgotten it 
due to lapse of time, and that therefore, 
he would not be able to explain it, It is 
quite obvious that the respondent was 
being deliberately selective in his. me- 
mory and that he is not a reliable wit- 
ness. I am fully satisfied that he started 
his inquisition about the Character of 


afte 
marriage and kept hammering i lars 


Od of nine} 
co-habitatio; | 
cording to him, he ‘ation 


ob:aining a completa 
her, 

13, The learneg trial Jy 
in holding that the mite ao 
s€rious grievance about the 
of her husband against ‘her. -¢ 
her : 


as in error 
Make az. 
accusati 
hastity ay 
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15. A careful’ consideration of the. ap- 
pellant-wife’s deposition in the. trial 
would also reveal that the main impedi- 
ment. to- her return to the. matrimonial 
home was. the husband's conduct in mak- 
ing’ and repeating accusations against her. 
chastity and sexual character. It will be 
seen that in the course of efforts for re- 
conciliation in the petition for restitution 
of conjugal rights, she did.-not agree to 
go back to the matrimonial home | and 
told the Judge concerned (see copy of 
the. proceedings, Ex. 13). that she would 
not go back to the matrimonial. home at 
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declines the wife’s request to come’ to 
her at her parents house ‘and bring her 
from ` there -.to the matrimonial home, 
then in.a situation as the present one, 
the wife would not be far wrong in as- 
sessing that there is no ‘genuine: change 
of attitude on the husband’s side, After 


‘all, this.is the minimum that a husband 


may be expected. to do to assuage the in- 


‘jured feelings of the wife and to rein- 


state her in the matrimonial home with 


, dignity and: honour which are so essen- 


i 


Kota straight from the Judge’s court at | 
Kota as desired by. the husband and.that, ; 


instead, she would like. the husband to” 


come to ‘her . at her. parents house af. 
Delhi and bring her from there: to:.Kota. 
The husband refused to- go .to “Delhi. and 
bring her from there with the result that. 
the efforts for reconciliation failed. Deal- 
ing with her alleged : adamant conduct 
during the reconciliation proceedings in 
the trial of the previous petition, she- de- 
posed and-explained in the trial of the 
- present petition that she did not ‘reject 
the advice for return to the matrimonial 
home and that what she really desired 
was that ‘before she returned to him, he 
must give proper assurances -that he 
would let her live there in peace and ‘de~- 
sist from making false accusations: ‘against: 
her chastity, It is somewhat surprising 
that after having heard all this from her 
in the witness box, the learned trial 
Judge came to the conclusion that the ac- 
cusation of unchastity by. the. husband 
against her did not have any impact on 
her mind and that the desertion. commit- 
ted by her was therefore without reason- 
able cause, A. little reflection and delib- 
eration on the explanation rendered by 
the wife of the stand taken by her in 
reconciliation proceedings.-in the previous 
petition - would reveal that she had ad- 
‘opted a very reasonable attitude. . Any 
‘Hindu. wife in her., position possessing a 
‘modicum of self-respect and common 
sense, against. whom repeated allegations 
‘of unchastity and loose sexual character 
thad been made by. the husband petition- 


ing for restitution of conjugal. rights and — 


‘who had been called to appear in the. . 
- Court located in the home-town . of the- 
'husband,” as in the instant case,. would 


‘not accompany the husband to his house 
straight from the court without being as- 
isured of the change of attitude:.on ‘his 


pait. ‘Mere verbal: assurances in such a 


situation are not enough, If the husband 


tial for the mutual benefit and Happiness 
of the two’ ‘spouses. ~~” 


‘16. This takes' me to the finding of the 
learned District ‘Judge to the effect that 
the wife could have easily and ` conveni- 
ently returned: to the matrimonial ‘home. 
at- Kota. after the completion of her 
medical “check-up at Delhi by” August, 
1974, especially so when surgery was not 
to take place’ before March, 1975, and 
that since she did not return in spite of 
repeated requests by the husband, - her 
separation from the husband on May 17, 
1974, assuming that she had no animus 
deserendi at that time acquired the char- 
acter of legal ` “desertion” “in” August, 
1974, by her unreasonable refusal “to re- 
turn tọ the matrimonial home, which re- 
fusal, according to the learned Judge, 
clearly’ betrays the requisite animus de- 
serendi. A perusal of the various commu- 
nications in the form of letters and tele- 
grams, sent by the husband, from Kota 
to the wife at Delhi from June 287 1974, 
onwards, asking her to return to Kota 
would reveal that, far from being persu- 
asive, those communications, by their 
tone and contents, were bound’ to prove 
counter-productive in the back-drop_ of 
the accusations made in the letter, dated, 
May 7, 1974, discussed above, It appears 
that after having given consent for the 
wife’s treatment and operation at New 
Delhi, the- husband had had second 
thoughts about it and wrote to’ her in 
the last week of June, 1974, asking her 
to return to Kota and get the treatment 
there. His telegram, Ex. 8, dated June 


- 28, 1974, addressed to the wife’s brother 


is abrupt and rude.in tone. Let. it ‘speak 
for itself, It ‘reads : 


Suspend investigations. Send. Sarla im- 
mediately. Reply telegraphically. l 
The next telegram (Ex. 9), dated June 
30, 1974, could also not have been. in- 
tended to be persuasive. It reads : 

Delhi treatment not desired: ` Seni 
Sarla seventh positively. a 


ne 
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ment, . she. made. this grievance at-:three. 


or four- different places. She. even ‘men~ 


‘tioned this grievance in the context of 


the uncongenial scenario, allegedly creat- 
ed against herby the husband ^in the 
matrimonial home prior to her depar- 
ture from it on May 17, .1974..It is true 
that she also made in this context alle- 


gations of -mistreatment and mar- 
peet and that those -allegations 
have not .been . substantiated. The 


mere -fact that in her written statement 


-she laid~more stress on allegations of 


unsubstantiated -.cruelty,,. mistreatment 
and marpeet than on her proven... com- 
plaint of having been subjected to accu- 
sations of urichastity is not a good 
ground for ignoring the fact. that such 
accusations were made against her be- 
fore May 17, 1974,. with--such vehe- 
mence and virulance which compelled 
her to leave the matrimonial home on 
the even date. Even then,.she took care 
to take his consent for leaving the matri- 
monial home, assuring him that the 
visit to Delhi was essential for medical 


treatment. She clearly had in the _back, 


of her mind the possibility of her hus- 
band’s. misunderstanding regarding her 
character being removed in course of 
time and her eventual reinstatement in 
the matrimonial home with honour and 
dignity, This was however not 
As will be discussed in a later part of 
this judgment, the. husband did not 
relent even after she had separated 
from him on May 17, 1974. He kept mak- 
ing accusations against her moral charac- 
ter in some of his subsequent letters to 
her. The tone and tenor. of his letters 
and telegrams to her was such as could 
not be reasonably. expected to afford any 
assurance to her of a change of attitude 
on.his part. — 


14. Before parting. with the discus- 
sion about the husband’s letter, dated, 
May 7, 1974, to Girdhar Gopal deceased, 
it must be mentioned, here that the 
learned trial Judge also noticed this let- 
ter in his. judgment and indeed constru- 
ed it as being the flash-point resulting in 
the wife’s decision to quit the matrimo-. 
nial home on May 17, 1974. The learned 


. Judge seemg to have correctly sized up 


the situation when. he observed that 
though :she had obtained the consent of 


-~r husband -on May 17,- for. going to 


-lhi - for treatment and. the. . like,- the 
. al ‘reason. why. she. separated from -him 
1982. Bait I IX G42: > 





to. -~ be. 
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consent of the other spouse by obtaining 
such consent on a false-. pretext, 
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on the éven date was this letter which 
contained serious accusation ‘against. dag 
to: the effect that she had had pre-mari 

tal sex relations with ona C.’ P. Mathur 
and that he would himsel£ get the marri- 
age annulled to pave. the way for her 
marriage to Mathur. That is why, per- 
haps, the learned Judge recorded a find- 
ing that desertion by the wife had in fact 
commenced on May 17, 1974. The learn-| 
ed Judge seems to think that if a spouse 
leaves the matrimonial home with the 














such 
conduct on the part of the separatin 
spouse must automatically amount to de- 
sertion regardless of the fact that the 
real motivating force which led to the 
separation: was reasonable or not. Now, 
this is a view which is not legally ten- 
able. “Desertion” is defined ‘in the Ex- 
planation appended - to sub-sec. (1) o 
S. 13, H. M. Act, 1955, -2s follows: 


Explanation.— In this sub-section, the 
expression “desertion” means the deser- 
ae of the petitioner by the other party 

to the marriage without reasonable 
cause and without the consent or against. 
the wish of such party, and includes- the 
wilful. neglect of the petitioner by ' the 
other party to the marriage, and its 


grammatical variations and cognate ex- 
pressions shall be construed- accord- 
ingly.” we 


It is true that desertion, in its essence, 
is the separation of one spouse from the 
other with an intention: on the part o 
the deserting spouse of bringing cohabi- 
tation permanently to an end, but the 
Explanation reproduced: above makes it 
clear that if the deserving spouse has a 
“reasonable cause” to desert, such dese: 
tion will not be “desertion” in the eye of 
law. The Supreme Court has explained 
in Lachman v. Meena, AIR 1964 SC 40, 
that one of the essential elements of de- 
sertion, which must be proved by ‘the 
spouse praying relief on the ground of 
desertion, is that such ‘desertion was 
without reasonable cause. The letter dis- 
cussed above hardly needs any further 
comments and it may therefore, straight- 
way be held that it certainly provided 
the appellant-wife just and reasonable 
cause for separation from the respon- 
dent, Such separation cannot by. any 
means be treated as “desertion” as de- 
fined in the Explanation to sub-sec, aj 
of S, 13, S fags ae 1985, 


t te 
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the Chief Election Officer, .Rajasthan (An- 
nexure 3), the Collector, Bhilwara; ‘issued a 
public notice dated 25-11-2981 (Annexure 4) 
under Rule 14. read with Rule 48 of the 
Rajasthan Panchayat Nyaya Up-Samiti Elec- 
tion Rules;..1960, wherzby the Collector pub- 
lished the programme of the elections to the 
Gram Panchayat, Gulabpura. According. to 
the programme, December 13, 1981, was fixed 
for filing nomination papers followed by the 
scrutiny and withdrawal on the same day 
and-the poll. was to take place on 14-12-1981. 
The State Government issued a notification 
Section 6 (1) of the Rajasthan Municipalities 
Act, 1959,- whereby it proposed to constitute 
Gulabpura as a municipality in view of the. 
fact that the population of the village Gulab- 
pura is- 11,586,and objections were invited 


from the public witkin a period of two - 


months. . The Collector (Ekctions), Bhilwara, 
issuéd another: public not:ce dated Decem- 
ber 3, 1981, whereby it was informed that in 
view of the directive of the Election Depart- 
ment, elections of the Gram Panchayat, 
Gulabpura, will not bə held on 14-12-1981. 
Annexure 6 refers to the wireless message 
of the Director of Elections, Rajasthan, Jai-_ 
pur, dated November 30, 1981, which states’ 
that in view of Local Self Government De- 
partment. Notification No. F.1 (B) (2) LSG/ 
$1 4155 dated: 9-11-1981. converting Gram 
Panchayat, Gulabpura into’ -municipility, it 
has been decided not to hold election of 
Gram Panchayat, Gulabpura, In view of 
the orders of the Election Department, the 
Collector withdrew the public notice dated 
25-11-1981 (Annexure 4) for holding elec- 
tions of the Panchayat. The petitioner by 
this writ petition challenges the said public 
notice Annexure 6 of the Collector. The 
ground of challenge is that the Collector 
having issued the public notice dated 25-11- 
1981 could nof withdraw Annexure 4 under 
orders of the Government and the Govern- 
ment had no authority ta take a decision 
not to hold the elections cf the Gram Pan- 
chayat, Gulabpura. In view of the fact that 
the term of the Panchayat was going to ex- 
pire on -December 31, 1981, on the direction 
of the Court the Deputy Government Advo- 
cate took notice and put in appearance. 
Looking to the urgency of the matter the writ 
petition was finally heard at the admission 
stage. ; 

2. A-return'to the writ petition has been 
ed on behalf'of the respondents. The res- 
pondents’ case is that the crder issued by the 
State Government was simply meant to bring 
to the notice of the Collector that in. view 


‘v. State 
of. the fact that Gram Panchayat, Bhilwara, 


À. I. R. 


is proposed: to be converted into Municipa- 
lity, and since the municipal elections are 
also due to be held very shortly, it was ad- 
visable nót to hold the Panchayat elections 
at present. The unnecessary holding of duel 
elections within a very short period may be 
avoided in public interest. It was averred 
that the term of Panchayats in Rajasthan 
has been reduced to three years and this case 
of the petitioner is denied that the petitioner 
is entitled to remain in office beyond 31-12- 
1981 or till the day immediately preceding 
the date of the first meeting of the Panchayat 
as a result of the next periodical general 
elections. It was also alleged that the Col- 
lector issued the public notice Annexure 6 in 
bona fide discharge of public duty in publi¢ 
interest. poe 


3. -It may be mentioned here that the peti- ` 


tioner in his writ petition has sought various 
reliefs, but at the hearing, he has confined 
his case to the validity of the public notice 
Annexure 6 issused by the Collector, so it is 
not necessary to state the facts, either alleged 
in the writ petition, or in the return, which 
may have any relevance with the other 
prayers, which the petitioner has made in the 
relief clause. 


4. I have heard Shri M. M. ‘Singhvi, 
learned counsel for the petitioner, and Shri 


D. S.. Shishodia,. learned Government Advo- 


cate, for the’ respondents, 


4-A. Mr. D. S. Shishodia, learned Gov- 
ernment Advocate, submitted that in view of 
the provisions contained in Section 2 of the 
Ordinance No. 11 of 1981, it will not be 
necessary for this Court to examine the vali- 
dity of public notice. Annexure 6 issued by 
the Collector, whereby the earlier notice for 
holding elections Annexure 4 has been with: 
drawn. He urged that the term of the Pan- 
chayat in Rajasthan is extended up to 3lst 
December, 1981 or till the day immediately 
preceding the date of the-first meeting of the 
Panchayat as a result of the periodical elec- 
tion, whichever is earlier. Even if the elec- 
tions of Gram Panchayat, Gulabpura, are 
not held, still its term would not extend 
beyond December 31, 1981. The petitioner 
will cease to be the Sarpanch after Deceme 
ber 31, 1981, as Gram Panchayat, Gulabpura 
will cease to exist after that date. 


5. Mr. M. M. Singhvi, learned counsel - 


for the petitioner, submitted that the peti- 
tioner shall continue to hold office of Sar- 
panch even after December 31, 1981, in view 
of ‘the provisions contained in Section 7-A 
of the Act. The Sarpanch as well as the 


te 
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present one. In the facts of the present case, 
the delivery of possession to Govind Lal it 
self was held to ilegal by the trial Court in- 
asmuch asa stay order against the decree for- 
eviction had already been issued by the ap- 
pellate Court. The question of the plaintiff 
petitioner being, in such circumstances, to be 
a bona fide transferee, is out of question. A 
revision was already pending before this 
Court and during the pendency of that revi- 
sion, Govind Lal inducted plaintiff as a 
tenant on 24-5-1980. In any view of the 
matter, it cannot be said that the Courts 
below have committed any error of jurisdic- 
tion or material irregularity in the exercise 
of their jurisdiction. Even if the lower 
Courts may have committed an error of law, 
i? cannot be a ground for interference under 
Section 115, C. P. C. In my view the lower 
Courts have not committed any error of law 
much less any error of jurisdiction. 
6. In the result, I find no force in this 

revision and the same is hereby dismissed. 
Revision dismissed. 


AIR 1982 RAJASTHAN 271 
M. C. JAIN. J. 
Ram Prasad, Petitioner v. The State of 
Rajasthan and another, Respondents. 
Civil Writ Petition No. 1978 of 1981, Dj- 
23-12-1981. 
Rajasthan Panchayat Act (21 of 1953), Sec- 
tions 7 ard 7-A — Rajasthan Panchayat (Ex- 


tension of Term) Ordinance 1981 (Ordinance 


Ne. 11 of 1981), Section 2 — Election of 
Gram Panchayat — Term of Panchayat — 
Term of Gram Panchayat Gulabpura would 
come to. an end on December 31, 1981 — 
Non obstante clause of S. 2 of Ordinance — 
Effect of. (Interpretation of Statutes — Use 
of non obstante clause). ! 

The marginal note of Section 7-A no doubt 
uses the expression “continuance in office 
until new election”. In essence continuance 
in office until new election is nothing but ex- 
tension of the term until new election. If 
the provision of Section 7-A is considered in 
this light, then Section 7'as well as Sec. 7-A 
are nothing, but provisions relating to term 
of Panchayat. What Section 7-A envisages 
is the extension of the ferm of the existing 
Panchayats till the day immediately preced- 


- ing the date of first meeting of the Pancha- 


yats as a result of the periodical general 
election provided steps have been taken for 
holding such elections. When the non 
obstante clause io S. 2 of the Ordinance is 
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"for whole of the Act, then all those provi- 


sions, which, in essence, are the provisions 
relating to term of Panchayat, would bs 
affected. The predominant intention behind 
the provision of Seclion 2 of Ordinance 11 
appears to be that the term of the existing 
Panchayats shall either expire on the day im- 
mediately preceding the date of the first meet- 
ing of the Panchayat as a result of the 
periodical general election or December 31, 
1981. In no case the term would go beyond 
any of the earlier of the two dates. In case 
the periodical general election is not held, 
then the last day of the term of the existing 
panchayais would be December 31, 1981. 
The general use of the non obstante clause 
for whole of the Act, gives the mind and the 
intention of the Legislature. Irrespective of 
what is contained anywhere in the Act, the 
term of the panchayat shali be as what is 
provided in Section 2. The intention behind 
Section 2 further is that periodical general 
election in any case will be held’ before 
December 31, 1981. In no case Section 2 
can be considered in a manner, so as to 
allow the Sarpanch and Panchas to continus 
to hold the office after that date. Thus, in 
view of the interpretation and construction 
placed, on Section 2 of Ordinance 11, the 
term of the Gram Panchayat, Gulabpura 
would come to an end on December 31, 
1981, and it cannot function beyond that 
date. (Para 10) 


M. M. Singhvi, for Petitioner; D.. S. 
Shishodia, “Govt. Advocate, for Respondents. 

ORDER :— The petitioner was re-elected 
to the office of Sarpanch, Gram Panchayat, 
Gulabpura on February 9, 1978. The term 
of the Gram Panchayat under Section 7 of 
the Rajasthan Panchayat Act, 1953 (for short 
as “the Act”} was for five years. By the 
Rajasthan Panchayat Laws (Amendment) 
Ordinance, 1981 (Ordinance No. 10 of 1981). 
Section 7 of the Act was amended whereby 
the term of the Panchayat was reduced from 
five years to three years. By the Rajasthan. 
Penchayat (Extension of Term) Ordinance, 
1981 (Ordinance No. 11 of 1981) the term 
of Panchayats in Rajasthan was extended 
up to 31st of December, 1981 or till the day 
immediately preceding the date of the first 
meeting of the Panchayat as a result of the 
periodical ‘general election whichever is ear- 
lier. By a communication dated September 
10/11, 1981, the State Government decided 
to hold elections of the Panchayats in March 
1982 and in the said communication it is alse 
stated that the elections are proposed to be 
held before January 31. 1982 (vide An- 
nexure 3). In view of the communication of 
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ORDER :— This is a plaintiffs revision 
against the order of the Additional District 
Judge No. 5, Jaipur City, Jaipur, dated 
13-10-1981 upholding the order of the learn- 
ed Munsiff, Jaipur East, Jaipur dated .22-9- 
1981 dismissing the pleintiff’s application 
under O. 39, Rr. 1 and 2, C. P. C. 





2. One Govind Lal ottained an ex parte 
decree for eviction against Kailash Chand 
defendant non-petitioner. Kailash Chand 
defendant non-petitioner filed an appeal 


against the decree for eviction and obtained © 


a stay order from the appellate Court on 
7-9-78, which was communicated to the trial 
Court on 16-9-78. In spite of the above 
stay order, it appears that Govind Lal ob- 
tained possession over the suit shop in exe- 
cution of the decree on 16-1-1979. Kailash 
Chand filed an application for restitution of 
possession but the same was disallowed by 
the executing Court. Kailash Chand there- 
after, filed a revision in this Court and the 
revision was contested by Govind Lal. This 
Court, however, on 6-5-1981 allowed the re- 
vision taking the view that after the com- 
munication of the stay order passed by the 
appellate Court, the trial Court had no juris- 
diction to allow possession to Govind Lal 
in execution of the decree. It was further 
observed that the petitioner Kailasb Chand 
was entitled to restoration of possession 
ajs. 151, C. P. C. as it wes a mistake of the 
Court in giving possession to Govind Lal. 
In the meantime during the pendency of 
the revision, Govind Lal let out the suit shop 
to the plaintiff-petitioner on 24-5-78. Kai- 
lash Chand defendant no2-petitioner wanted 
‘to take possession in pursuance to the order 
of the High Court dated 6-5-81, the peti- 
tioner Mangi Lal filed the present suit for 
injunction restraining the defendant Kailash 
Chand from taking over fhe possession: of 
the suit shop and an application under 
O. 39, Rr. 1 and 2, C. P. Z. Both the lower 
Courts .dismissed the application for tempo- 
rary injunction filed by the petitioner. In 
these circumstances, the plaintiff Mangi Lal 
has filed this revision. — 


3. It is contended by Mr. Patodiya, learn- 
ed counsel for the petitioner that the peti- 
tioner Mangi Lal was a tona fide transferee 
‘in possession over°the suit property. He 
had no knowledge about any litigation - be- 
tween Govind Lal and Kailash Chand and 
it was not proper for the Courts below to 
‘have refused injunction without making any 
enquiry in the suit. Reliance in this regard 
is placed on Sham Lal v. Jaswant Kaur, (AIR 
' 1980 Delhi 171), in which it was held: 


Mangi. Lal v. Kailash Chand 


. Court. 


- À FLR. 


“Where on eviction of a tenant in execu- 
tion of an ex parte decree for eviction, an- 
other tenant who was unaware of the litiga- 
tion was inducted ane the earlier decree for 
eviction subsequently reversed, the evicted 
tenant could not be presented possession 
when the tenant subsequently inducted op- 
posed it. He would be entitled to protection 
of Section 14. To such a case, Section 144, 
C. P. C. was not applicable”. 20 


It is also argued that though the defendant 


non-petitioner had not filed any reply, the 
lower Courts took into consideration the 
facts which were not supported by any docu- 
ment placed on record. i 


4. Mr. Purohit, learned counsel for the 
defendant non-petitioner on the other hand 
contended that it was not a case of restitu- 
tion under Section 144, C. P. C. but was a 
case where Kailash Chand was given posses- 
sion under Section 151, C. P. C. as Govind 
Lal had obtained possession by mistake of the 
It is also contended that ‘there is no 
dispute about the facts and all these facts 
mentioned by the Court below are contain- 
ed in the judgment of the High Court, dated 
6-5-1981. 


5. I have given my careful consideration 
to the arguments advanced by learned coun- 
sel for both the parties. In this case, an ex 
parte decree was obtained by Govind Lal 
against the defendant non-petitioner Kailash 
Chand. Before this decree could be execut- 
ed, he had gone in appeal and the appellate 
Court had granted stay of the decree for 
eviction on 7-9-1978. That stay order pass- 
ed by the appellate Court was communicat- 
ed to the trial Court on 16-9-1978. Even, 
thereafter the trial Court gave possession to 
Govind .Lal on 16-1-1979. Kailash: Chand 
first filed an application before the trial 
Court on 18-1-1979 for restoration of pos- 
session but the same was dismissed by the 
trial Court. Kailash Chand then filed a revi 
sion in this Court, which was allowed on 
6-5-1981. The High Court took the view 
that it was a mistake committed by the Court 
in granting possession to Govind Lal. .The 
stay order granted by the appellate Court 


was communicated to the trial Court on) 


16-9-1978 and thereafter, there was no ques- 
tion of giving possession to Govind Lal on 
16-1-1979. In these circumstances, the High 
Court allowed the restitution of possession 
to Kailash Chand under Section 151, C. P. C. 
and not under Section 144, C. P. C. The 
case Sham Lal v. Jaswant Kaur, (AIR 1980 
Delhi 171) (supra) relied upon by the learned 
counsel for the petitioner was a case of Sec- 
tion 144, C. P. C. and not a case like the 


bi 
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respective of the application of the Hindu 
Women’s Rights to Property Act, 1937. 
11. I am, therefore, in agreement with 
the view expressed in Para 12.in Gaumati’s 
case (AIR 1974 Raj 147) (supra) that even 
though there is no direct evidence that 
the property in dispute was given to her 
in liey of maintenance, it will not be un- 
reasonable to presume that she has ac- 
quired the property in lieu of mainten- 
ance. In the present case, the lower Court 
has held that the property was given for 
residence, In this view of the matter, as 
held in Gaumati’s case (supra), S. 14 (1) 
of Hindy Succession Act would apply. 


12. Reliance has been placed in 
Gaumati’s case (AIR 1974 Raj 147) (supra) 
on the judgment reported in Smt. Rani 
Bai v. Yadunandan Ram AIR 1969 SC 
1118. I am, therefore, convinceg that 
Narangi Bai who was in possession of this 
property, which was given to her for re- 
sidence, was also holding it for maintain- 
ance, and S. 14 applies in her case. She 
was, therefore, entitled to alienate the 
property to the present appellant and the 
alienation wag valid. Mr. Bhandari point- 


ed out that before the passing of slay 
order in this case, the possession was 
taken by the plaintiff-respondents, and 


they have constructed g house over it in 
which they are living for the last 10 
years, and it would be too harsh to dis- 
possess them now after a period of more 
than 10 years. From the record, I find 
that the stay application was dismissed 
by this Court in 1970, and an order was 
passed that if the appellant is successful 
in the executing court in her objections, 
then she may apply for stay again in this 
Court. Admittedly, ng such application 
although more than a 
decade has passed ever since then. 

13. Confronted with the above 
situation, where the respondent 
has made constructions over 
this property after taking posses- 
sion, I inquired from the 
learned counsel for the parties, if it was 
possible to enter into a compromise to 
take price of the land, so that the defen- 
dant would be able to get the fruits of 
the litigation, and at the same time the 
plaintifis who took possession and who 
are in possession since last ten years and 
have made constructions would not be 
put to any serious hardship. Though, on 
principle, both the parties are not con- 
testing the suggestion of the Court, bul 
in the absence of instructions from their 
clients the learned counsel submitted 
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that it would not be possible for them to 
enter into a compromise, and the Court 
may pass an appropriate order. Mr. P. N. 
Agrawal submitted that the better course 
would be to leave it to the executing 
court to determine the amount, which 
should be paid ag expenses of improve- 
ments to the plaintiffs at the time of ex- 
ecution or restitution as the case may be. 


This suggestion of Mr. Agrawal appears 
to be reasonable ang is accepted. 
14. The result is that this appeal] is 


accepted, the judgment of the first appel- 
late Court is reversed and that of the 
trial Court is restored, but with the modi- 
fication that the possession of the pro- 
perty in dispute would be handed over 
back to the apPellant-defendant Mool 
Kanwar only after the executing Court 
has determined the amount to be paid 
of the improvements in the form of con- 
structions etc. made by the plaintiff-re- 
spondents Jiwala] and IJInderchand, and 
after that determination that amount is 
paid to them. In the circumstances of the 
case, the parties would bear their own 
costs in al] the three courts. 

Appeal allowed. 
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(JAIPUR BENCH) 
N. M. KASLIWAL, J. 

Mangi Lal, Petitioner v. Kailash Chand 
Sharma, Non-petitioner. 

Civil Revn. No. 684 of 1982, DJ- 
1982.+ 

Transfer of Property Act (4 of 1882), Sec- 
tion 41 — Bona fide tramsferee — Evictien 
of tenant ex parte Landlord obtaining 
possession by mistake of Court — Restilu- 
tion of possession to tenamt u/s. 151, C.P.C. 
by High Court in revision During pen- 
dency of revision new tenant inducted — 
Application by new tenant for injunction 
under O. 39, Re. 1 and 2, C. P, C. — Held, 
since delivery of possession to lamdlord was 
illegal, question of new tenant being kena 


15-1- 


eatin 


fide transferee was out of question. AIR 
1$86 Delhi 171, Disting. (Para 5) 
Cases Referred: Chroazoclogical Paras 
AIR 1980 Delhi 171 3, 5 


O. D. Patodiya, for Petitioner: R. S. Puro- 
hit, for non-petitioner. 


E , 
* Against order of Mohamad Yamin, Addl. 
_ Dist. J. No. 5, Jaipur City, D/- 13-10-1981. 


FZ/HZ/C744/82/MBR . 
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6. I have heard the learned counsel 
for the parties, and I am of the opinion 
that this finding of the lower Court can- 
not be sustained. It has been held in Vad- 
deboying Tulasamma v. Vaddeboyina 
Sesha Reddi AIR 1977 SC 1944, that a 
Hindu female has got q right of maimten- 
ance from her husband and this right 
was in existence under the basic tenets 
and Shastric Hindu Law. 

7. Hindu concept of marriage is not 
contractual, but it is treated as a sacra- 
ment, a religious ceremony whick re- 
sults in a sacred and g holy union of man 
and woman by virtue of which the wife 
is completely transplanted in the hcuse- 
hold of her husband and takes a new 
birth as a partner of her husband becom- 
ing a part and parcel] of the 
body of the husband. A well krown 
Hindi Maxim “Ardhangni Nar Ki Nari 
Hai” is baseq on the concept that the wife 
shares not only life and love with the 
husband, but sorrows and troubles and 
tribulations and becomes an integra] part 
of her husband’s life and activities. 


8. Their Lordships of the Supreme 
Court in para 14 have referred to D:gest 
of Hindu Law (Vol. II) by Colebrcoke, 
where on page 158 the wife is described 
as half of the body of the husband. 

9. In-paras 14, 15, 16 and 17, the Hom’ble 
Supreme Court has discussed the H-ndu 
Text of Mahabharat and intentions of 
Manu. Para 16 reads as under:— 

' “Colebrooke in his ‘Digest of H-ndu 
Law‘, Vol. II, quotes the Mahabharet at 
p. 121 thus: 

Where females are honoured, there the 
deities are pleased; but where they are 
unhonoured, there all religious acts be- 
come fruitless. 


This clearly illustrates the high posi- 
tion which is bestowed on Hindu wamen 
by the Shastric Law. Again Colebrooke 
in his book Vol. II at p. 123, while de- 
scribing the circumstances under which 
the maintenance is to be given to the 
wife, quotes Manu thus. 

MANU:— Should a man have biases 
abroad, let him assure a fit maintenance 
to his wife, and then reside for a time in 

a foreign country; since a wife, #ven 
though virtuous, may be tempted to act 
amiss, if she be ‘distressed by wart of 
subsistence. 

While her husband, having settelec her 
maintenance, resides abroad, let her 
continue firm in religious austerities; but 
if he leaves no support, let her subsist by 
spinning and other blameless arts. 


~ Mool Karwar v. Jeewalal 
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This extract clearly shows that there is 
a legal obligation on the part of the hus- 
band to make arrangements for his wife’s 
due maintenance even if he goes abroad 


, for business purposes. Colebrooke again 


quotes Yajnyawalkya at p. 243 of his book 
Vol. IJ thus: 

When the father makes an equal parti- 
tion among his sons, his wives must have 
equal Shares with them, if. they have re- 
ceived no wealth either from their lord 
or from his father. 

If he makes an equal partition among 
his sons by his own choice, he must give 
equal shares tọ such of his wives also as 
have no male issue. 

This shows that when a partition is 
effected, the Hindu Law enjoins that the 
wife must get an equa] share with his 
sons. Thus reinforcing the important 
character of the right of maintenance 
which a Hindy wife or widow possesses 
under the Hindu Law.” 

This Court in Mst. Gaumati v. Shanker 
Lal AIR 1974 Raj 147 at p. 150 observed 
as under:— 

“As already stateg above, it is not dis- 
puted that Smt. Kalawati was in. actual 
possession of the property in dispute and 


was entitled to maintenance out of the 
joint family property. There is nothing 
on the record to show that any separate 


arrangement was made for her mainten- 
ance nor it iş the plaintiff’s case that she 
had any other source of maintenance. It 
is further crystal cleay that she resided 
in the property in dispute and had ex- 
clusive contro] over it for a period of 50 
years since the death of her husband. 
Under these circumstances even if there 
is no direct evidence that the property 
in dispute was given fo her for residence 
and in liey of maintenance, it wil] not- be 
unreasonable to ‘presume that she had 
acquired this property in lieu of main- 
tenance. The words used in the Explana- 
tion to S. 14 (1) are wide enough So as to 
include acquisition in anv other manner 
whatsoever. In the facts and circum- 
stances ofthis case I am of opinion that 
Smt. Kalawati was in. possession of the 
property in dispute and had acquired the 
same in liey of maintenance and conse- 


quently she became full owner thereof 
on coming into force of the Act.” 
10. In the instant case, it has been| . 


helq that possession was given to Narangi 
Bai and she used to reside in the disputed 
property. It has also been held that the 
property was ancestral property. Narangi 
was a widow and she was entitled to 
maintenance under the.. Hindu. Law ir- 
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In case where the owner of the hotel 
or restaurant or the eating house char- 
ges separate amount by way of service 
charge for the service rendered by him 
besides the cost of the food-stuff sup- 
plied to the customer, then it would 
obviously appear that the transaction of 
sale of foodstuffs and service rendered 
by the hotelier or the owner of the re- 
staurant have -been separately charged. 
Moreover, it would also be a question of 
fact as to whether the ‘customer has a 
right to take away the foodstuffs and 
in that case the assessing authority will 
have to decide as to whether the trans- 
action would amount to sale or not. If 
the dominant object is the sale of eat- 
ables and drinks anq rendering of ser- 
vice is merely incidental then the trans- 
action may amount to sale. But if, on 
the other hand, there is a transaction in 
which service is coupled with supply of 
foodstuffs and supply: of foodstuffs is 
part of and incidental ' to. the service, 


then the transaction may not amount to 


Sale. 


6. We are, therefore, of the view that 
it will be for the assessing authority -to 
ascertain the facts in each case and then 
to determine upon such facts whether 
a Sale of foodstufis oy drinks was in- 
tended and decide the matter in the 
light of the aforesaid decisions of their 
Lordships of the Supreme Court. 

7. As only a notice to show cause. has 
been served upon the petitioners and 
an enquiry to ascertain the facts is yet 
to be made on the basis of which alone 
the nature of the transactions could be 
determined, we are unable to entertain 
the writ petitions. at this stage, 

8. In the result, all the writ petitions 
are dismissed subject to the observations 
made above, 

Writ petitions dismissed, 
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(JAIPUR BENCH) 
G. M. LODHA, J. 
Moo] Kanwar, Appellant v. Jeewalal 
and another, Respondents, 
Civi] Second Appeal No. 168 of 1970, 
D/- 13-11-1981.* 
Hindu Succession ,Act (30 of 1956), 
Section 14 (1) — Applicability — Hindu 


* Against judgment and decree of M.L. 
Jain, District J. Jaipur., D/- 12-2-1970. 


FZ/GZ/C737/82/HR/RSK. 





Mool Kanwar v, Jeewalal 


Raj. 267 


widow in possession of property given to 
her by husband for residence — Held, 
pr esumption arose that she had acquired 
property in lieu of maintenance, being 
entitled to maintenance under Hindu Law 
irrespective of application of Hindu 
Women’s Rights to Property Act, 1937 — 
Hence, Section 14 (1), was attracted and 
she was entitled to alienate property as 
full owner, (Evidence Act (1872), S. 114). 
AIR 1977 SC 1944, AIR 1974 Raj 147 and 
AIR 1969 SC 1118, Relied. on. 

| (Paras 10, 11, 12) 
Cases Referred: Chronological Paras 
AIR 1977 SC 1944 6 
AIR 1974 Raj 147 9, 11, 12 
AIR 1969 SC 1118: 1969 All LJ 988 12 


P. N. Agrawal, for Appellant; Arun 
Bhandari, for Respondents. 

JUDGMENT :— This is a defendant’s 
second appeal.in a suit which was dis- 
missed by the trial Court, but decreed 
by. the first appellate Court. 


2. Sualal died in 1962 leaving behind 
two sons Gujarma] and Jiwanlal. Gujar- 
mal died in Samvat-Year 1974 leaving 
behind widow Mst. Narangi. 


3. Mst. Narangi has sold this property 
to Mool Kanwar for a consideration of 
Rs. 600/-. 


4. This sale was challenged by Jiwalal 
and his son Inderchand on the ground 
that Narangi had no right of ownership 
in the property end she could not have 
sold the property to Mool Kanwar, So 
fay as other pleas are concerneg regard- 
ing the plaintiff’s having a will from de- 
ceased Gujarmal and challenge to con- 
sideration or allegation that the sale deed 
was executed when Narangi was para-. 
lytic and was not having proper senses, 
both the Courts have given concurrent 
finding against the plaintiffs, and, there- 
fore, it is not necessary to deal with 
those ‘points as rone of them hag been 
challenged before this Court. i 

5: The sole point on which the plain- 
tiffs suit has been decreed is that 
Narangi widow'of Gujarma] could not 
take advantage of S. 14 of the Hindu 
Succession Act, because it has not been 
proved that she got this property in 
maintenance. Jt was held that Hindu 
Women’s Rights to Property Act was notin 
force in Jaipur State. The first appellate 
Court was of the view that it has not 
been alleged or proved that Narangi was 
holding the property in lieu of mainten- 
ance, and, therefore, she had any right to 
alienate. the property. 
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AIR 1978 SC 1591: 1978 Tax LR 2313 4,5 
AIR 1972 SC 1131: 1972 Tax LR 1937 3 


H. M. Parekh with S. S. Purohit for 
Petitioners; S. C. Bhandari, for Respon- 
. denis, 


DWARKA PRASAD Actg. |C. J.:— 
These six writ petitions have been filed 
by owners of hotels and restaurants who 
have been served with notices for assess- 
ment to sales tax. 


2. The case of the petitioners is that 
they have been serving eatable, and 
drinks to their customers and the same 
does not constitute sale and as such they 
are not liable to assessment or payment 
of sales tax. On the other hand, i has 
been contended by Mr. Sumer Chand 
Bhandari, learned. counse] appearing for 
the Department, that it would be a 
question of fact.in each case as to whe- 
ther the transactions entéreg into by the 
petitioners would amount to ‘sale’ within 


the meaning of Section 2 (0) of the Raj-. 


asthan Sales Tax Act, hereinafter re- 
ferred to as “the Act”. It has been 
stated by the learned counse] appearing 
for the Department that the petitioners 
are making sales across the counter and 
are supplying eatables ang drinks out- 
side the hotels or restaurants also a: the 
same rate and an. enquiry by the assess- 
ing authority is necessary in the matter. 


3. The question as to whether a 
transaction of supply of meals by hoteli- 
ers tọ resident guests in the hotels 
amounted to sale was considered by their 
Lordships of the Supreme Court in State 
of H.P. v. Associated Hotels of India 
AIR 1972 SC 1131 and it was held that 
there was essentially a contract of ser- 
vice between the parties and the supply 
of foodstuffs was part of the amenities 
incidental to service and as such, the 
transaction dig not amount to sale. Their 
Lordships emphasised that the dominant 
consideration was that there should be 
an intention to sell and purchase and 
that where there is a transaction of ser- 
vice, the supply of foodstuffs is part oi 
or incidenta] to the ‘service by the 
hotelier and the transaction could nət be 
split up into two parts. ji 

4. Later, in the case of Northern 
India Caterers v. Lt. Governor of Delhi 
AIR 1978 SC 1591, the question arose as 
lo whether service of eatables to casual 
visitors in restaurants located in a kotel, 
in which lodging and meals were provi- 
ded, was taxable as a sale, Their Lord- 
ships of the Supreme Court held that 
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the principle enunciated in Associated 
Hotels’ casa (supra) was also equally 
applicable to the service of food to cus- 
tomers in eating houses ang restaurants, 
as the owner of the restaurant or the 
eating house provides many amenities in 


addition to the supply of food, like fur-~ 


niture and furnishings, linen, crockery 
ang cutlery, and in- the eating places of 
today he may add music and may spe- 
cially provide area for floor dancing and 
in some cases a floor show. It was again 
emphasised in the Northern [ndia Cate- 
rers’ case (supra) that if the essence of 
the transaction is that of rendering ser- 
vice to the customers, which may in- 
clude supply of foog stuffs then the 
transaction may not amount to a sale, 
because the dominant object in-such a 
transaction is not the sale or purchase of 
food stuffs. 


5. In the Northern Indig Caterers’ 
case (supra) a review petition was filed 
and their Lordships of the Supreme 
Court in Northern Indig Caterers v. LL 
Governor, Delhi AIR 1980 SC 674, while 
rejecting the review petition, clarified 
their earlier decision in the aforesaid 
case by making the following observa- 
tions (at p. 679):— 

“Where food is supplied in an eating- 
house or restaurant, and it is established 
upon the facts that the substance of the 
transaction, evidenced by its dominant 
object, is a sale of food and the render- 
ing of services is merely incidental, the 
transaction would undoubtedly be eligi- 
ble to sales tax. In every case it will 
be for the taxing authority to ascertain 
the facts when making an assessment 
under the relevant sales tax law and to 
determine upon those facts whether a 
sale of the food supplied is intended.” 


Thus, the position of law even after 
the decision of the review petition in 
the Northern India Caterers’ case re- 
mains almost the same and what is to 
whe- 
ther the dominant intention in a given 
transaction was of sale and purchase of 
eatables or drinks. In cases of sales of 
foodstuffs or eatables made across the 
counter, they are obviously transactions 
of sale, even though some service may 
be rendered in packing the food~-stuffs, 
yet it may be so insignificant or inciden- 
tal that the transaction would essential- 
ly be one of sale. Similarly, if food 
stuffs or drinks are supplied to custo- 
mers outside the hotel or restaurant, then 
also the transactions may amount to sale, 
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tion 6 of the Act. If the interpreta- 
tion, which -has been placed on 
clause (ii) of sub-section (1) of Section 6 
of the Act is taken to be correct, it would 
mean that al] owners of house properties, 


which are situated in a blind 
lane, would claim a right of pre- 
emption on the basis that they 


have a common right of way or common 
entrance. On that basis Dhuraji, de- 
fendant No. 3, can also claim right of 
pre-emption and the trustees of the tem- 
ples can also claim the right of pre- 
emption. As a matter of fact, there is 
nothing common to the properties of the 
different owners situated in this lane 
and the properties transferred. Al] the 
house owners of the properties have un- 
doubtedly a right of way through _ the 
lane, which is an open one towards the 
south. Thus, in my opinion, the plain- 
tiffs’ cases are not covered under 
clause (ii) of sub-section (1) of Section 6 
of the Act, so they cannot claim any 
right of pre-emption. The two suits ap- 
pear to be misconceived claiming the right 
of pre-emption under clause (ii) of sub- 
section (1) of Section 6ofthe Act. In this 
view of the matter, both the appeals 
deserve to be allowed and the plaintiffs 
have to be non-suited and their suits 
are liable to be dismissed. 


8. Another argument advanced by 
Shri Bhandari, learned counsel for the 
appellants, is baseg on the provision 
contained in Section 5 (1) (c) of the Act 


x and it was urged by him that the plain- 


tiffs have no right of pre-emption in 
view of the fact that the appellants too 
have a right of pre-emption, as they have 
got some easementary right over the pro- 
perties transferred in favour of them. 
This argument is devoid of merit. Ac- 
cording to the provision contained in 


Section 5 (1) (c) of the Act, the right of 


pre-emption shall not accrue to any per- 
son who has an equal or inferior right 
of pre-emption. It does not say that 
even if one has got a superior right, still 
right of pre-emption wil] not accrue to 
him. If the plaintiffs’ case would have 
fallen under clause (ii) of sub-section (1) 
of Section 6 of the-Act, then the plain- 
tiffs would have excluded the transferees, 
as they would have fallen in the third 
class of persons, as stated under clause (iii) 
of sub-section (1) of Section 6 of the Act 
and the plaintiffs would have superior 
right of pre-emption as against the 
transferee-appellants. So this argument 
is not available to the appellants. How- 
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. ever, I have already held that. the plain- 


tiffs’ cases do not fall in the second class. 
of persons or their claim is not covered 
under clause (ii) of sub-section (1) of 
Section 6 of the Act, so no right of pre- 
emption shall acerue to them, 

9. No other point has been pressed 
before me in these appeals. 

10. In the result, both the appeals are 
allowed, the judgment and the decree of 
the first appellate court in both the ap- 
peals are set aside and the plaintiffs’ 
suiis for pre-emption are dismissed. How- 
ever, in the circumstances of the case, 
the parties of both the appeals shall 
bear their own costs throughout. 

Appeals allowed, 


AIR 1982 RAJASTHAN 265 


DWARKA PRASAD Actg. C. J. AND 
M. B. SHARMA J. 


Govind Ram and others Petitioners v. 
The State of Rajasthan and others, Re- 
spendents. 


Civil Writ Petns. Nos. 577; 229; 575; 
1755; 1763 and 1756 of 1981, D/- 11-1- 
1982, 

Rajasthan Sales Tax Act (29 of 1954), 
Section 2.(0) — Sale — Serving estables 
by owners of hotels and restaurants to 
their customers; if ‘sales’ of the said 
articles, 


What is to be adjudged in each case 
in order to determine whether supply of 
eatables and drinks by hoteliers is sales 
is as to whether the dominant in- 
tention in a transaction owas of 
salə and purchase of eatables or drinks. 
If the dominant object is the sale of 


eatables and drinks and rendering of 
service is merely incidental then the 
transaction may amount to sale. But if, 


on the other hand, there is a transaction 
in which service is coupled with supply 
of foodstuffs and supply of foodstuffs is 
part of and incidental] to the service, then 
the transaction may not amount to sale. 
(Para 5) 

It will be for the assessing authority to 
ascertain the facts in each cases and 
then to determine upon such facts whe- 
ther a sale of foodstuffs or drinks was 
intended and decide the matter. AIR 
1979 SC 1131, AIR 1978 SC 1591 = and 
AIR 1980 SC 674, Ref. to, (Para 6) 


Cases Referred: Chronological! Paras 
AIR 1980 SC 674: 1980 Tax LR 1657 5 
EZ/GZ/C274/82/KNA/SNV : 
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- “Section 6.— Persons-o whom right of 
pre-emption accrues. (1) Subject to 
the other provisions of this Act, the right 
of pre-emption in respect of any im- 
movable property transferred shal] ac- 
crue to, and vest in, following classes of 
persons, namely:— 


(i) co-sharerg of or partnersin the pro- 
perty transferred, 


(ii) owners of other immovable pro- 
perty with a staircase o- an entrance or 
other right or amenity zommon to such 
other property and the property trans- 
ferred, and 


(iii) owners of property servient or 
dominant to the property transferred. 


6. Before considering whether Cl (ii) 
of sub-section (1) of Section § of the Act 
is at all attracted or not, it would be 
proper to refer to the admitted faztual 
situation of the properties of the perties 
in these cases. There is a lane known 
as ‘Devare-ki-Gali’. which opens on 
Sadar road Salampure towards south. 
While entering in the lane, towards the 
west, there is a house property of the 
plaintiff Ambalal and Heeralal and 
in front of their house, there is a temple 
of ‘Suthars’. Adjoininz the temple of 
‘Suthars’, there is a house of Dhuraji, de- 
fendant No. 3. Thereafter towards the 
east of the lane, there is a temple of 
‘Bhoruji and on the eastern and the 
northern side of the Bhoruji temple, 
there is the property of dečen- 
dant No. 1 Dadamchand On the wes-ern 
side of the lane, beyond the house of 
the plaintiffs, there is a ‘Deora’ of 
Deonarain. Beyond the ‘Deora’ of Deo- 
narain, there is an open piece of Jand 
belonging to Dadamchand and on the 
western side of this open land, there is 
a ‘Chabutara’ of Dadamchand. This cpen 
land and the ‘Chabutara’ described as 
Otla by the plaintiffs in the plaint, have 
been sold to Akbar Ali and Dadamctand 
has sold one room and one ‘Ori’ and 
‘Padsal’ to Mulla Abbas Bhai. As per 
the statement of the plaintif himself, 
people of ‘Suthar, ‘Hewasi’ and od-cher 
communities visit the t2mpleg situated in 
this lane. Thus, it would appear that at 
the opening of the lane, the plaintiffs 
property is situated on the western side 
and Dadamchand’s property, which he 
has retained and which he has sold. is 
situated at the end of the lane, both on 
the eastern side as well as on the west- 
ern side and the platform or ‘Chabutara’ 
is situated at the end cf the lane. The 
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Properties of ‘the plaintiffs as well as 
of the defendant Dadamhand have ac- 
cess through this common lane and the 
‘Chowk’ and the inhabitants of these 
properties have egress and ingress 
through the lane. i 


7. The question which arises for con- 
sideration is as to whether in such a 
situation, clause (ii) of sub-section (1) of 
Section 6 of the Act is at all attracted or 
as to whether the plaintiffs’ case is cover- 
ed under clause (ii) of sub-section (1) of 
section 6? A perusal cf sub-section (1) 
of Section 6 of the Act would make it 
clear that the right of cre-emption shall 
accrue to owners of other immovable 
property with a staircase or an entrance 
Or other right or amenity common to 
such other property and the property 
transferred, that is, the two properties 
either have a common staircase or a 
common entrance or some other common 
right or common amenity. If the two 
properties do not have any such common 
Staircase, common entrance or some other 
common right or amenity, then the 
owners of other immovable properties 
will have no right of pre-emption. In 
these cases, the plaintiffs have tried to 
cover their case under c_ause (ii) of sub- 
section (1) of Section 6 of the Act by 
pleading that their property and the 
property transferred have a common en- 
trance and a common right of way and 
on that basis they have got a right of 
pre-emption. It may be mentioned that 
that there is no common entrance. The 
lane opens on the Sadar roaq Salampura. 
Not only the property of the plaintiffs and 
that of the defendant No. 1 Dadamchand 
has access through this lane, but the 
visitors of the three temples as wel] as 
the other residents of this lane namely 
Dhuraji, defendant No. 3, has also an 
access through this lane. Thus, it ap- 
pears that there is a public lane open to 
ali and sundry and to such a public lane, 
it cannot be said that the house owners 
have got a common right of way, as en- 
visageqd under clause (ii). It appears 
that clause (ii) of sub-section (1) of Sec- 
tion 6 of the Act ean be attracted only 
when the two properties have the things 
in common, ag stated under clause (ii) of 
sub-section (1) of Section 6 of the Act. 
If the lane serves a common right ofp 
way and entrance to the plaintiffs’ house 
as well as the properties sold, in my 
opinion, it cannot be made the basis for 
claiming any right of pre-emption under 
Clause (ii) of sub-section (1) of. Sec- 
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such I find no force in this ground rais- 
ed by the petitioners, 
GROUND NO. 5: 

14. Merely because the proceedings 
were dropped in the year 1971, it can- 
not be held that there is no publie 
purpose now. The land in question is 
needed- for the public purpose for the 
need of Rajasthan Industrial Investment 
Corporation Ltd., Jaipur and which in 
my opinion was a public purpose and 
there cannot be any ground to hold that 
the land could not be acquired for such 
public purpose in 1981. Thus, I fing no 
force in the arguments raised by the 
petitioners under this ground. 

15. In view of my above findings on 
ground No. 3 in favour of the petitioners, 
all these writ petitions are allowed. 
Notification issued on lith March, 1981, 
under Section 4 of the Act is held to 
be valid, but the notification issued under 
Section 17 (4) and under Section 6 of the 
Act Dt. 7th August, 1981, published in the 
Gazette dated 13th August, 1981, and all 
further proceedings taken in consequ- 
ence of such notification are quashed. It 
would be open to the respondents to 
take fresh proceedings by following the 
procedure prescribed under Section 5A 
of the Act. It is also made clear that in 
case, any extraordinary exceptional 
situation of urgency arises in 'future, the 
respondents would be at liberty to in- 
voke the powers under Section 17 (4) of 
= the Act also. Parties are left to bear 
- their own costs, 


~_ 


Petitions allowed, 
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M. C. JAIN, J. 

Akbar Ali and another Appellants v. 
Ambalal and others, Respondents, 

Second Appeals Nos. 351 and 352 of 
1972, D/- 4-2-1982. 

(A) Rajasthan Pre-emption Act (1 of 
1966), Section 6 (1) (i) — Blind lane 
serving common right of way and en- 
france to the properties of different 
owners — Right of pre-emption cannot be 
claimed. (Para 7) 

(B) Rajasthan Pre-emption Act (1 of 
1866), Section 5 (1) (c) — Right of pre- 
emption can accrue to person who has 

igot superior right of pre-emption, 
(Para 8) 


*Against judgment and decree of B. K. 
Jain Dist J., Pratapgarh, D/--10-2-1972. 


EZ/GZ/C289/82/SND/RSK 
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M. C. Bhandari, for Appellant; M. L. 


Panwar for Respondents. 

JUDGMENT :— The above two ap- 
peels raise common questions of law, so 
they are being disposed of by thts corm- 
mon judgment. 

2. Both these appeals have been filed 
by the defendant-transferees of proper- 
ties in suits for pre-emption, being un- 
successful in both the courts below, as 
the suits for pre-emption have been de- 
creed by both the courts. The plaintiffs 
Ambala] and Heeralal instituted suits for 
pre-emption in respect of two immovable 


properties described in paras 2 of the 
plaints. In Civi] Appeal No. 351/72, the 
property transferreq consists of one 


‘Talie and one ‘Otla’. These immovable 
prcperties were sold by defendant No. 1 
Dadamchand to the appellant Akbar Ali 
On 4-12-1967 for a sum of Rs. 1,000/- and 
in appeal No. 352/72 Dadamchand sold 
one house property for a sum of Rs. 500/- 
on 18-12-1967 to Mulla Abbas Bhai. The 
ground of pre-emption, as alleged by the 
plaintiffs in both the suits, is that the 
properties of the parties situate in one 
‘Gall’ and a common ‘Chowk’ and they 
have common right of way and a com- 
mon entrance. Defendant No. 3 Dhu- 
raji also owns a house property in the 
same lane.. The lane in which the pro- 
perties of the parties and the three tem- 
ples are situated, is a closed or blind 
lane towards north The defendants 
denied the plaintiffs’ right of pre-emp- 
tion. The defendants also claimed ease- 
mentary right over the transferred pro- 
perties, so they claimed a preferential 
right of pre-emption. 

3. Necessary issues were framed and 
after trial, the learned Civi} Judge, Pra- 
tapgarh, decreed both the suits on Au- 
gust 10, 1971. The transferee-defendants 
preferred an appeal against the judg- 
ment and decrees of the trial court, but 
they were unsuccessful, Hence they 
preferred these second appeals. 


4. I have heard Shri M. C. Bhandari, 
learned counsel for the defendant-appel- 
lants and Shri M.L. Panwar, learned 
counsel for the plaintiff-respondents in 
both the appeals. 

5. The only controversy, which arises 
in these appeals, is as tọ whether Cl. (ii) 
of sub-section (1) of Section 6 of the 
Rajasthan Pre-emption Act, 1966 (herein- 
after referred to ag “the Act”) can be 
made applicable to the facts of the pre- 
sent cases? Sub-section (1) of Sec. 6 of 
the Act reads as under ;— 
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a case in which the recital was at least 
defective. The burden, therefore, rest- 
ed upon the State to remove the cefect, 
if possible, by evidenca to show that 
some, excephional circumstances which 
necessitated the elimiration of © in- 
quiry under Sec. 5A of the Act and that 
the mind of the commissioner was ap- 


plied to this essential -yuestion. In these. 


circumstances, their Lordships held thai 
the correct way of putting it would have 
been io say that the failure of the State 
to produce evidence of facts especially 
within the knowledge of its officials, 
which rested upon it under Section 106 
of the Evidence Act, taken togethe> with 
the attending facts and circumstanc2s in- 
cluding contents of recitals had er.abled 
the petitioners to disckarge their burden 
under Sections 101 anq 102 of the Evi- 
dence Act. Applying the above princi- 
ple in the cases before me I find that 
the stand taken by th2 State Gcvern- 
ment in clause (b) of para 10 of the 
. reply to the writ petit:on submitted in 
S.B. Civil Writ Petition No. 1381/81 


Sita Ram v. State of Rajasthan is as 


under: 


"The land was urgently needej by 
RIICO for extension of ‘the industrial 
area Alwar as such th2 RIICO mace re- 
quest to the State: Government to take 
immediately action for the acquisition of 
the land. The matter was referred to 
the Collector along- with his repor: to 
the State Government. The matte- was 
dealt with at the various level of the State 
Government and ultimately the file 
went to the highest level and it wes de- 
cided that the matter was urgently need- 
ed and the recourse tc Section 17 (4) of 
the Rajasthan Land Acquisition Act may 
be taken. The State also decided that 
the matter was arable in nature.” 

The reply is supportec by an  afadavit 
by Narendra Kumar Agarwal, Assistant 
Collector and Executive Magistrate, H. 
R. Alwar, who has deposed that he was 
officer-in-charge ofthe case and the con- 
tenis of reply of pares Nos, 1 to 19 (a) 
to (e) were true to his knowledge based 
on official] record. ‘I am constrained to 
observe that the Assistant Collector could 
not have any personal knowledge m the 
matter to state that such urgency existed 
in the matter which prevented eyen to 
take recourse to Section 5A of the Act. 
Even in the reply filel by the State 
Government it has not been stated as to 
what was such urgency on accourt of 
which even the inviting of objections 
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was necessary to b= dispensed with. The 
only reason given is that the land was 
urgently needed by RIICO for extension 
of industrial area, Alwar. This in my 
opinion totally lacks the furnishing of 
requirement that the urgency was of 
Such a nature that even the summary 
proceedings under Section 5A of the Act 
wás required to be eliminated. It has 
already been observed in Narayan v. 
State of Maharashtra’s case (AIR 1977 SC 
183 at p. 195) (supza) that: 


“All schemes relating to development 
of industrial and residential areas must 
be urgent in the context ofthe country’s 
need for increased production and more 
residentia] accommodation. Yet the very 
nature of such schemes of development 
does. not appear to demand such emer- 
gent action as to eliminate summary en- 
quiries under Sec. 5A of the Act. There 
is no indication whatsoever in the affi- 
davit filed on behalf of the State that the 
mind of the Commissioner was applied 
at al] to the question whether it was a 
case necessitating the elimination of the 
enquiry under Section 5A of the Act.” 
In the cases in hand also no affidavit has 
been filed that the mind of Secretary 
concerned oy the Minister concerned or 
the Chief Minister was applieq at all to 
the question whether it was a case 
necessitating the elimination of the in- 
quiry under Section 5A of the Act. The 
“recital used in the notification also does 
not show that mind was applied to the | 
question whether the urgency was of : 
Such a nature as to require elimination 
of the inquiry under Section 5A of the 
Act. Nọ- such case has been made out 
even in the reply submitted by the 
Government much less it finds support 
from any documents placed on ° record. 
The original record was no doubt shown 
to the.Court but from a perusal of that 
record also it was not revealed that mind 
was applied tọ the question that there 
was an urgency of such a nature which 
necessitated even the elimination of the 
inquiry under Section 5A of the Act. 
The case of Narayan v. State of Maha- 
rashtra (supra) thus applies on al] fours 
to the facts and circumstances of these 
cases and it is held that the partof the 
impugned notificaticn dispensing with the 
provisions of Section 5A of the Act is? 
invalid. 

GROUND NO. 4:° 

13. I have already taken the view 
that the nature of land being arable is 
an admitted case of the petitioners as 


a, 
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(39 fama) seat BT saa wf aata È 
fafa aat sa HV gg gagau fada 
adt g 1 = 

ax gaa afafaaa at ara 17 a sear’ 
(1) # aaz aqai à qsa atar aft 
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sara ẹ 15 feag ai aafia at qaaa fa 
ar gaar è Sa pr faga sat z I 
—afa at RaR avateara aaar ufa aafia 
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The language thug used in the aforesaid 
notification clearly mentions that it was 
necessary to acquire the land urgently. 
Thus, the defects existing in the notifi- 
cation which came up for 
in Dora Phalauli’s case (AIR 1979 
1594) (supra) before their Lordships. of 
the Supreme Court are not existing in 
the notification in question in the cases 
before me. Learned counse] for the 
petitioners placed reliance on the follow- 
ing observations of the Supreme Court in 
State of Punjab v. Gurdial Singh: AIR 
1980 SC 319 (at p. 323): 


“The fourth point about the use of 
emergency power is wel] taken. With- 
out referring to supportive case law, itis 


SC 


r fundamental that compulsory taking ofa 


man’s property is a serious matter and 
the smaller the man the more serious 
the matter. Hearing him before de- 


priving him is both reasonable and pre- 
emptive of arbitrariness, and denial of 
this administrative fairness is constitu- 
tional anathema except for good reasons, 
Save in real urgency where public inter- 
est does not brook even the minimum 
time needed to give a hearing land ac- 
quisition authorities should not, having 
regard to Articles 14, and 19, burke an 
enquiry under Section 17 of the Act. 
Here a slumbering process, pending for 
years and suddenly exciting itself into 
immediate forcible taking, makes a 
travesty of emergency power.” 


11. It was also argued by the learned 
counse] for the petitioners that the mind 
of the officer or authority concerned has 
to be applied to the question whether 
there was an urgency of Such a nature 
that even the summary proceedings under 
Section 5A of the Act should be eli- 
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minated. It ig not just the existence of 
an urgency but the need to dispense with 
an inquiry under Section 5A which has 
to be considered. Reliance in this re- 
gard is placed on Motiyan v. State of 
Rajasthan (AIR 1981 Raj 284) (supra) de- 
cided by C. M. Lodha J. It is contended 
that in the aforesaid case a notification 
of the present kind was struck down. 


12, There can.be no manner of doubt 
that in cases in which the power is ex- 
ercised In such an obviously arbitrary or 
perverse fashion without regard to the 
actua] and undeniable facts or in other 
words, so unreasonable as to leave. no 
doubt whatsoever in the ming of a court 
that there has been excess of power, the 
action has to be struck down. There! 
may also be cases where the mind of the 
authority concerned’ has not been applied 
at all, due to misunderstanding of the 
law or some other reason, to what was 
legally imperative for it to consider, the 
court should interfere. But once the 
Court comes to the conclusion that the 
authority concerned was acting within 
the scope of its powers and had some 
material, however meagre, on which it 
could reasonably base its opinion, the 
court, should not and will not interfere. 
I find support in the above view from 
the observations made by their Lord- 
Ships of the Supreme Court in para 10 
of Narayan v. State of Maharashtra; 
AIR 1977 SC 188. There is a well-known 
presumption based on the maxim “omnia 
praesumunteur rife essee acta”, which 
means that all acts are presumed to have 
been rightly and regularly done. Their 
Lordships of the Supreme Court also 
considered in detail the applicability of 
the above presumption and the dischar- 
ging of special burden, imposed by Sec- 
tion 106 of the Evidence Act. In Narayan 
v. State of Maharashtra case (supra) their 
Lordships held that in the above case 
there. was no indication whatsoever im 
the affidavit filed on behalf of the State 
that the mind of the Commissioner was 
applied at al] to the question whether it 
was a case necessitating the elimina- 
tion of the inquiry under Section 5A of 
the Act. The recitals in the notification 
on the other hand, indicated that eli- 
mination of the inquiry under Sec. 5A 
of the Act was treated as an automatic 
consequence of the opinion formed on 
other matters. The recital did not say 
at all that any opinion was formed on the 
need to dispense with the inquiry under 
Section 5A of the Act. It was certainly 
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fication issued. by the Government 
Rajasthan in that case. 


8. I have given my careful considera- 
tion to the arguments advanced by the 
learned counsel for the ‘parties in re- 
gard to this ground. There can be no 
manner of doubt that in case the im- 
pugned notification issued umder Sec 17 
(4) of the Act is held to be valid which 
dispenses with the inquiry under S. 5A 
of the Act, in that case the necessity of 
giving a notice under sub-section (5) of 
Section 4 and the service of the public 
notice in the manner provideg in Sec. 45 
automatically goes away. The notice to 
a person interesteg in the land under 
clause (i) of sub-section (5) of Section 4 
and a public notice under clause (iù of 
the same sub-section is given so that a 
person interested in the land may file 
objections to the notice issued under 
Section 4 of the Act. Such objeczions 
are heard under Section 5A of the Act. 
Section 17 empowers the Government to 
act in cases of urgency and under sub- 
section (4) of Section 17, the Govern- 
ment may direct that provisions of Sec- 
tion 5A shall not apply and, if it does 
so direct, a declaration may be made 
under. Section 6 in respect of the land 
at any time after the publication of the 
order under sub-sec. (1) of Section 4 of 
the Act. Thus, under sub-section (4) of 
Section 17 if an order is validly issued, 
the provisions of Section 5A wil} not 
apply and automatically the question’ of 
serving a notice to the interested per- 
sons or service of public notice in the 
manner provided in Section 45 does not 
arise. Thus, the main question to be 
determined is whether the notification 
issued by the Government under sub- 
section (4) of Section 17 on 7th Aueust, 
1981, is valid or not. Learned counsel 
for the petitioners placed much reliance 
on Dora Phalauli’s case (supra). In that 
case the language used in the notification 
was as under: 


“Further in exercise of the powers 
under the said Act, the Governor of 
Punjab is pleaseq to direct that action 
under Section 17 shal] be taken in this 
case on the grounds of urgency and pro- 
visions of Section 5-A will not apply in 
regard to this acquisition.” 


9. With regard to such notification 
it was observed by their Lordships that: 
“In the portion of the notification which 
we have extracted above, it is neither 
mentioned that the jand is waste orar- 
able nor has.it been stated that in the 
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opinion of the Government, there ~ 
any urgency to take recourse to the 
provisiong of Section 17 of the Act. A 
direction to the Collector has been given 
to take action under Section 17 on the 
ground of urgency but this is not a legal 
and complete fulfilment of the require- 
ment of the law. It is to be remember- 
ed that the right of a person having any 
interest in the property to file an ob- 
jection under Section 5-A of the Act 
should not be interfereg with in such a 
casual or cavalier manner as has been 
done in this case.’ In these circumstan- 
ces the writ petition was allowed and the 
portion of the notification issued on 23rd 
August, 1967 was struck down.” 

10. In the cases in. consideration be- 
fore me it is an admitted case of the 
petitioners themselves that the lang in 
question was agricultural] land and was 


was 


used for cultivation. The petitioners 
have even mentioned that their crops 
were standing over the lands. Arable 


land is that land which is ploughed or 
fit for ploughing of crops, Thus, the 
nature of the land being arable remains 
undisputed in these cases. So far as the 
language being used in the notification is 
concerned it reads ag under: 


Sat 3q-fTaTT 
afagaat 
waqz, amea 7, 1982 
geat ad. 6(23) sata 1/80 : — df ws 


hans 


~~ 


> 


aan ggs g r AA afa afa aian , 


Saa gaia aaea wer MAs fastir 
Gay fafadtaa fara fe. sagt $ fog weg 
AUHTT grar aara fear ar adaa F | 

afr aaea afa aara afaa 1953 
a are 4 è aai aa arty wx fan 
Tat Zt 

ate dfs sra ufa a wares fear war 
afgaan 2, aaga aea qfy aaria 
afafaaa 1953 uaea affan d.,24 aa 
1953) a are 17 a gq are 4 aru aaa 
aferat ar a HII gt USA ARTT Tag 
aru fada adt g te gaa afafaaa at arer 
5o e aaa gaiaa yf RF fer sm ae. 
aa Arı saa afaa ay aw 6 è aRar 
TART T TAT aren aye Heat gfe qatar 
gfs saa arifa sae aaan 3 aie 
ved afafa at are 6 (4) 4 1) è atag 


fact, 


1982 


mitted that the mere fact that the land 
was required for establishment of indus- 
tries and extension of industrial area 
could not have formed the basis for im- 
voking the powers under Section 17 (4) 
of the Act. Neither the need to estab- 
lish industries nor the need to expand 
the existing industria] ‘area can come 
into existence over night. By the very 
nature of things, the requirement for 
the same, if any, must have gradually 
emerged and there was no reason as to 
why the Government did not initiate the 
acquisition proceedings well in advance. 
The urgency should be of such a nature 
as tọ avoigd even the minimum require- 
mènt of hearing and could only be the 
result of some unexpected extraordinary 
situation e. g. floods etc. or of a nature 
where the scheme was a time bound one 
and by lapse oftime the object of such 
scheme would become nugatory and in- 
fructuous. Strong reliance is placed on 
the following observations in Motiyan v. 
State of Rajasthan AIR 1981 Raj 284, 
where it was observed as under © (at 
pp. 297-98): 


“In view of this, with due respect to 
the view taken by the Division Bench of 
this Court in the above case, I have got 
no hesitation in holding that the ques- 
tion regarding the urgency under S. 17 
(14) (sic) of the Act, is not immune 
from judicial review and onceitis chal- 
lenged properly, this Court has ample 
jurisdiction to make limited probe . into 
the matter as per limits set up by the 
Supreme Court in the above case. In 
in the present bunch of cases, no 
probe even is required because the only 
requirement of acquisition is industrial 
development and that too for providing 
land first to the corporation (R. I. M. D. C.), 
which itself in terms would allot the 
land, later on, to industrialist as and 
when the same is required to be done. 
Such a nature. of requirement simpliciter 
without anything more live like time 
bound programme, can never be treated 
as enough for dispensing with and de- 
priving a citizen of his lega] right of a 
Summary inquiry under Section 5-A of 
the Act. This is a sort of right of hear- 
ing, which has been put-at the highest 
pedestal on the principles of natura! 


` justice, in the various cases of the Sup- 


reme Court in Ramana Dayaram Shetty 
v. International Airport, Authority of 
India, AIR 1979 SC 1628 and Maneka 
Gandhi v. Union of India, AIR 1978 .SC 
597. I have got no hesitation in holding 
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that invoking of urgency clause under 
Section 17 (4) of the Act was wholly 
misconceived and cannot be sustained.” 
Reliance is also placed on Dora Phalauti 
v. State of Punjab, AIR 1979 SC 1594, 
Stete of Punjab v. Gurdial Singh, AIR 
Swadeshi Cotton Mills v. 
Union of India, AIR 1981 SC 818,. Nat- 
war La] Jerambhai Patel v. State of 
Gujarat, AIR 1971 Gui 264, and Yesho 
Nathu Mahajan v. State of Maharashtra 
ATR 1980 Bom 221. : 


~~ On the other hand, it was con- 
tended by Mr. Lodha, learned counsel 
for RIICO, that it was clear from the 
notification that the Government was 
satisfied that the land in question was 
urgently needed and dispensed with the 
inquiry under Section 5A of the Act 
The land in dispute along with other 
land was urgently needed for establish- 
ment of industry as wel] as extension of 
industria] area already in existence near 
the disputed land. Because of the press- 
ing demands of the entrepreneurs even 
the delay of few days was coming in 
the way of industrial development and 
expansion of Sataya industria] area, Al- 
war and complete facts and circumstan- 
ces were considered by the Government 
right up to the Chief Minister ang it was 
ultimately decided to invoke the powers 
under Section 17 (4) of the Act. It is 
further contended that the petitioners 
themselves in rejoinder have placed cor- 
respondence which shows that the Gov- 
ernment had applied its ming to the 
urgency ofthe matter and this Court can- 
not go into the question of sufficiency of 
such material. This Court should not 
strike down the notification for acquisi- 
tion of land on grounds based on hyper- 
technicality. The petitioners have not 
bean able to show as to what possible 
objections they could have raised if op- 
portunity was given to them under See- 
tion 5A of the Act and in the absence of 
any prejudice this, Court should not iñ- 
terfere in the subjective satisfaction of 
the government in such matters. It was 
contended that the case of Dora Phalauli 
(ATR 1979 SC 1594) (supra) was consid- 
ered by this Court in Ram Nath v. 
State of Rajasthan Civil Writ Petm 
No, 1070/1981 decided on July 3, 1981 and 
the aforesaid case was found ta be dis- 
tinguishable on the ground that the 
language used in the notification in the 
Supreme Court case was entirely differ- 
ent from the language used in the noti- 
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puted questions of fact and as suea the 
writ petitions deserve to be dismissed on 
this ground alone. It was also peaded 
that in answer to the notice unde- Sec- 
tion 9 of the Act, the petitioners have 


claimed compensation for acquisi- 
tion of land, construction, stand- 
ing crop ete, and ‘as such they 


were estopped from challenging tke ac- 
quisition proceedings now. 

4. I shalt deal with the grounds taken 
by the petitioners ad seriatum. 


GROUND NO. 1: 

Under this ground it is, contendej by 
the learned counsel for the petit_oners 
that it was categorically stated in the 
writ petitions that no notice was served 
under Section 4 (1) of the Act read with 


Sec. 45 and that there had been no pub-— 


lication of the notice as required by the 


provisions of Section 45 of the Act H 
was also pleaded specifically that no 
notice under Section 4 (5) had been 


issued nor received by the petitioners. 
The respondents in reply to these aver- 
ments have clearly stated that notice 
under Section 4 (1) was published «nd in 
support of this a copy of the daily diary 
of the patwari has been placed on re- 
cord as Annexure R/2, Prima facie 
there is no reason to disbelieve the stand 
taken by the respondents that solice 
under Section 4 (1) was publisheq which 
finds support from Annexure R/2. That 
apart, it has already been decided by a 
Division Bench of this court in Civil 
Special Appeal No. 149/1975 Moti Chand 
v. State of Rajasthan, decided on Jan- 
uary 12, 1981, that so far as the pub- 
lication of an order under sub-section (1) 
of Section 4is concerned, it is only for 
. the benefit of an officer to enter upon or 

into any land in such locality for sur- 
vey, to dig or bore into sub-soil +t set 
out boundaries, to mark levels etc. and 
to do other acts necessary to ascertain 
whether the land was suitable for such 
public purpose. This provision cannot 
be said to be mandatory. The Sceneme 


of Section 4 under the Rajasthan Land. 


Acquisition Act after the substitution 
of Section 2 of Rajasthan Act No. XXH 
of 1966 was entirely different. The pro- 
cedure contained up to sub-sec. (4, of 
Section 4 of the Rajasthan Act was con- 
cerned, if was entirely for the benefit of 
the officers subordinate to the Govern- 
ment. The provision under clause (g) 
of sub-section (1) of Seclion 4 was 


alco fo» tho purpose oF inquiry tn <srer- 


hardas rrj * ¥ var ees Oe ee a 


tain the number of the persons interested 
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in such land. The stage of filing ob- 
jections under Section 5A of the per- 
sons interested only arrives when a 
notice has been given under sub-see. (5) 
of Section. 4 of the Act. Section 5A itself 
makes a mention that any person inter- 
ested in any land in respect of which 
a notice has been given under sub-sec- 
tion (5) of Section 4 is being proposed to 
be acquired for a public purpose or for 
a company may, within 30 days, after 
the service of the public notice, in the 
manner provided under Section 45 ob- 
ject to the acquisition of the land or of 
any land in the locality as the case may 
be. Thus, if there was any non-com-~ 
pliance of the order issued under sub- 
sec. (1) of Sec. 4 in the matter of pub- 
lication in accordance with the provision 
of sub-section (4) of Section 45 it was 
merely directory and not mandatory. The 
aforesaid view also finds support from 
a bench decision of this Court in Raj- 
asthan Udyog Limited v. State of Raj- 
asthan AIR 1978 Raj 31. The peti- 
tioner as such can have no grievance for 
any non-compliance of the notification 
under Section 4 (1) if the same for argu- 
ments sake has not been published 
strictly in compliance- with Section 4 
(5) and Section 45 of the Act. The pur- 
pose of issuing this notification 
is merely to give a notice to 
the owner of the land that the auth- 
oriseg officer along with his servants and 
workmen shall enter his premises for 
performing the functions of survey ete. 
mentioned in sub-section (1) of Sec. 4, 
of the Act. The State Government in 
case of large chunk of land may be 
satisfied about its suitability for acquisi- 
tion without any survey of the land. 
Thus, I find no substance at all in the 
ground raised by the petitioners. 


GROUND NO. 2: 


5. This ground is already covered by 
my decision given for ground No. i. 


GROUND No. 3: 


6. This is the main ground on which 
a serious controversy has been raised by 
the petitioners. It is contended that in 
the instant case the State Government 
hag not been able to disclose the cir- 
cumstances which necessitated elimina- 
tion Or an inquiry under Section 5A of 
the Act. The respondents have neither 
disclosed the nature of the industries, nor 


the circumstances which have ren- 
dered if sa imperative tg take imme- 


diate possession of the land. It is sub- 
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G. S. Singhvi, Paras Kuhed and A. K. 
Bhandari, for Petitioners; Mr. Lodha, for 
Respondent-RIICO; G. G. Sharma, Addl. 
Govt, Advocate, for Respondents. 

ORDER :— As identica] questions of 
law are involved in these cases it would 
be convenient to dispose of these cases 
by one common order. 

2. According to the petitioners, they 
are residents of village Moongaska in 
the vicinity of City of Alwar. Acquisition 
proceedings of 189 Bighas 10 Biswas of 
land was taken by the respondents and 
in pursuance thereof a notification under 
Section 4 of the Rajasthan Land Acquisi- 
tion Act (hereinafter referred to as 
‘the Act’) was issued on 11th March, 1981. 
A notification dated 7th August, 1981, 
published in Rajasthan Gazette Part I 
(Kha) dated August 13, 1981, was issued 
under Sections 6 and 17 (4) of the Act. 
According to the petitioners they were 
- served with individual notices under 
' Section 9 of the Act when they came to 
know about the land acquisition proceed- 
ings. The acquisition proceedings are 
challenged mainly on tha ground that: 

(i) Notification under Section 4 (1) 
was not published in accordance with 
requirement of Section 45 of the Act nor 
was it served on the petitioners. 

(ii) No notice under Section 4 (5) was 
issueq and put by the competent author- 


ity nor such notice was served on the 
petitioners; 
(iii) The State Government did not 


apply its mind on the question of urgency 
and dispense with the provisions of Sec- 
tion 5-A without any basis; 

(iv) The State Government dig not 
zapply its mind to the question - whether 
“the land was waste or arable; 

(v) The acquisition proceedings were 
started in the year 1971 also for the pur- 
pose of Rajasthan Small Scale Industries 
Corporation, but after objections were 
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raised by aggrieved persons, the same 
were dropped on 31st August, 1971 and 


therefore, there was no publie purpose 


involved in the matter, 


3. The State Government as well as 
the Rajasthan Industrial Investment and 
Development Corporation (RIICO) for 


whose need the lands are acquired, filed 
replies and took an identica} stang that 
the land was needed for extension of in- 
dustrial area at Alwar and RIICO made 
request for immediate action of acquir- 
ing the land and handing over the same 
to it. The State Government, therefore, 
issued a notification dated 7th August, 
1981 after applying its mind to the 
urgency of the matter and the arable na- 
ture of the land. The notification under 
Section 4 (1) was issued on 11th March, 
1981 and a public notice was also given 
in accordance with Section 4 (5) of the 
Act. A copy of the proceedings as re- 
corced in the daily diary of the Patwari 
has been submitted to prove the compli- 
ance of public notice in accordance with 
Section 4 (5) of the Act. The land was 
admitted to be agricultural land and used 
for cultivation by the petitioners them- 
selves as such the arable nature of the 
land was undisputed. It was also pleaded 
that the land in dispute had already 
vested in the State of Rajasthan and the 
State had thereafter handed over the 
possession of the lang in dispute to RIICO 
On 2nd September, 1981 and since then 
RIICO was in possession of the land in 
question, The petitioners had no right 
to make any constructions over the agri- 
cultura] land and as such constructions, 
if any, raised over the agricultural land 
being unauthorised, the petitioners could 
not derive any advantage of such un- 
authorised constructicrs. It was also plea- 
ded that the petitioners had not come with 
clean hands and obtained interim stay 
orders by mis-stating the facts. The peti- 
tioners did. not correctly reproduce the 
impugned notification under Section 17 


(4) and Section 6 of the Act. A very 
material portion with regarq to clear 
mention of dispensing with the inquiry 


under Section 5A in the notification had 
been omitted by the petitioners, The peti- 
tioners also misstated and misrepresent- 
ed about the factum of possession. Even 
they were dispossessed on 2nd Sept., 1981, 
but still they mentioned that they were 
in possession of the lands in question. It 
was also pleaded that various questions. 
raised in these writ petitions were dis- 
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the Northern :Railway- Administration or 


lis servants were negligent. in the per- - 


formance of their duties. 


8. According to the Bijak, produced. 


by the plaintiff as Ex. 12, the goods were 
purchased. for a sum of, Rs. 2289.5€ in- 
cluding expenses. The Railway Adminis- 
tration has realized a sum of Rs. 1871.00 
by auction sale of the goods. The defen- 
dants own witness D. W. 1 Brahma 
Swaroop Saxena admitted that 5% of the 
goods consigned with the Railway was 
broken while thé condition of 10% had 
deteriorated as it haq turned black. Thus 
deterioration and loss to the extent of 
15% of the goods was. admitted by 
D. W. 1, Shri Saxena and the Northern 
' Railway was liable to compensate the 
plaintiff for the loss suffered by him. On 
account of a part of the goods bing 
broken or the condition thereof having 
deteriorated, it was held in Union of 
India v. Hukam Chand, AIR 1970 Madh 
Pra 55 that the plaintiff is entitled to 
recover the Bijak price in such circum- 
stances. The suit has, therefore, been 


rightly decreed by both the courts below . 


for a sum of Rs. 2292/-. 

9, In the result, the appeal fails and 
is dismissed. The parties are, however, 
left to bear their own costs. 

l Appeal dismissed. 
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Sita Ram and etc. etc, Petitioners v. 
State of Rajasthan and others, Respon- 
dents. 


Civil Writ Petns. Nos. 1381, 1383, 1384, 
1426, 1443 to 1455, 1482, 1514 to 1518, 
1527 to 1531 and 1632 and 1633 of 1981, 
D/- 22-3-1982.. . . | 

(A) Rajasthan Land Acquisition Act 
(24 of 1953), S. 4 (1) — Publication of 
notification under — Publication not 
strictly in compliance with S. 4 (5) — No 
grievance can be made -by persons 
affected, a; . 

The purpose of issuing notification under 
© §. 4(1) is merely tọ give a notice tc the 
owner of the land that the authorised 
officer along with his servants and work- 
man shall enter his premises .for per- 
forming the functions - of survey etc., 
mentioned in' sub-sec, (1) of S. 4 of the 
Act. The State Government in case of 
large chunk of land may be satisfied 
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about. its suitability for acquisition with- 
oul any survey of the land. If there is 
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any irregularity in publication of ` such - 


notification no grievance can be made by 
persons affected as the provisions of. Sec- 
tion 4.(1) are not mandatory. AIR 1978 
Raj 31, Foll. (Para 4) 


- (B) Rajasthan Land Acquisition Act . 


(24 of 1953), 


urgency to acquire land for public 
pose ts not 


Ss. 17 (4) and 5-A — Mere’ 
pur- ` 
enough to exercise power ` 
under S. 17 (4) —- Application of mind: 


by authority to question as to whether 5 
urgency is of type which should elimi- | 


nate enquiry under S, 5-A must exist. 
There can be no manner of doubt that 
in cases in which the power is exercised 
in such an obviously arbitrary or per- 
verse fashion without regard to the ac- 
tua] and undeniable . facts or in other 
words, So unreasonable as to leave no 


doubt whatsoever in the mind of a court- 


that there has been excess of power, the 


action has to be struck down. There may | 


also be cases where the mind of the 
authority concerned ‘has not been applied 
at all, due to misunderstanding of the 
law or some other reason, to what was 
legally imperative for it to consider, the 
court should interfere. But once the 


Court comes to the conclusion that the | 


authority concerned was acting within’. 
the scope of its powers and had some ” 
material, however, meagre, on which it ` 


could reasonably base its opinion, 
court should not and will not interfere.’ 


While exercising powers under S. 17 (4)? 
it is necessary that the mind of the off-`' 


cer or authority concerned hag to be ap- . 


plied to the question whether there was ' 


an urgency of such a nature that even’, 


the summary proceedings under S. 5-A’ 
should be eliminated. “It is. 
not just the existence of an urgency but.. 
inquiry ' 


of the Act 


the neeq ‘to dispense with an 


under S. 5-A which has to be considered. | 


AIR 1977 SC 183, Foll. (Paras 11, 12) 


the. 


In the land acquisition proceedings the 


' only reason given: is that the land was 
State Industrial’. 
Corporation for extension : 


urgently needed by 
Development 


of industrial area. This totally lacks the ` 


furnishing of requirement that the 


urgency was of such a nature that even 
the summary proceedings under S. 5-A- 
of the Act was required to be eliminated. - 


The notification under S. 6 is therefore 
invalid. (Para 12) 
Cases Referred: -Chronological Paras | 
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on the part of the Railway Administra- 
tion or its servants, ‘S: 76 is not control- 
led by S. 74 (3). Therefore, in cases of 
delay in delivery or detention in carriage, 
the burden to prove that deterioration 
was not caused due to misconduct-or 
negligence of its servants, was on the 
Railway Administration and failure to 
prove the same relieved the consignee of 
burden under S. 74 (3). However, it was 
for the consignee to prove that damage 


or deterioration in the condition of goods ç 


was caused due to delay'or detention 
during carriage of goods. Because of the 
existence of these provisions, their Lord- 
ships. of the Supreme Court in. Jetmull 
Bhojraj’s case held that 
signor received his consignment in a 
damaged: condition from the delivering 
railway, the burden would shift to the 
delivering railway to show that the dam- 
age had not occurred on its railway and 
that can be done if itis shown that the 
consignment was already damaged before 
it was received by that Railway. 


5. In the present case, 11 bags of 
‘Khopra’ (Coconut) were booked at Tip- 
tur Railway Station in Karnataka on 
March 1, 1967. The -goods should have 
ordinarily - reached ` its destination, 
Sujangarh within a month or so, but they 
actually reached there on July 26,, 1967 
as admitted by the defendant Railway 
Administration in its written statement. 
Thus there was, no doubt, detention in 
the carriage of goodg ‘causing delay in 


-delivery thereof and it was for the North- 


ern Railway Administration to show that 
they received the goods in the same con- 
dition or the goods were damaged al- 
ready before they were received by it or 
that the goods were carried promptly io 
their destination after they were handed 
over to the Northern Railway by the 
Western Railway. In that event the plain- 
tiffs suit against the Northern Railway 
would have been dismissed on the ground 
that the other Railway Administrations 
viz, Southern Railway and Western 
Railway have not been made parties, to 
the suit. But as. the Northern Railway 
has not produced any evidence to show 
that the consignment was already delay- 
ed or detained for a long time or that it 
was already damaged or deteriorated be- 
fore it was received by. that Railway and 
as such the presumption referred to by 
their. Lordships of the Supreme Court in 
the aforesaid case that deterioration or 
damage has been caused by non-delivery 
or detention, in carriage arises in the 
\ 
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where a con- 
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present case, making the Northern Rail- 
way liable for the loss suffered by the 
plaintiff. 3 


6. In Shri Mahesh Metal Works v. 
Union of India, AIR 1974 Raj 33 it was 
observed by this Court that if negligence 
or. misconduct cannot fairly be inferred 
from the evidence of the Railway, .. then 
the burden of proving. the negligence or 
misconduct shifts to the consignor. In that. 
case definite evidence was leg by the 
Railway to show that the goods were 
sent by the Western Railway in a proper 
condition and so no .case of misconduct 
or negligence on the part of the Western 
Railway could be made oul. Jt was, 
therefore, held that the plaintiff coulg not 
obtain a decree against the Western Rail- 


‘way, in.the absence of any material to 


Show as to within whose jurisdiction the 
loss to the consignment by pilferage was. 
caused. It was observed in that case that 
where a consignor received the consign- 
ment in a damaged condition from the 
delivering railway the burden would 
shift to that Railway to show that the 
damage has not occurred on its Railway. 
As not an iota of evidence has been led 
on behalf of the Northern Railway that 
the delay or detention has been caused, 
or the condition of the goods had de- 
teriorated, before the consignment reach- 
ed the Northern Railway, the delivering 
railway cannot be absolved of its liability 
in this respect. Thus the suit cannot be 
held to be not maintainable against the 
Northern Railway because the non-join- 
der of the other Railway Administrations, 
whose presence would ‘have been neces- 
sary, if the Northern Railway Admin- 
istration would have shown thatthe delay 
or detention had occurred prior to the 


receipt of goods by the. Northern Rail- 


way. 


. 7. There is another aspect of the 
matter. D. W. 2 Tej Raj stated that the 
goods were received at Sujangarh Rail- 
way Station on April 29, 1967. If that 
was so, no explanation is forthcoming as 
to why the delivery of the goods was not 
offered- to the plaintiff before July 26, 
1957 and where the goods remained from 
Aprij 29, 1967 to July 25, 1967. Jg the 
statement of Tej Raj D.W.2is accepted, - 
then the liability for delay in making 
the delivery and the consequent deterio- 
ration in, the condition of the goods, 
squarely falls.upon the . Northern Rail- 
way. In such circumstances it was not 
necessary for the plaintiff to show that 
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—- Burden to prove that deterioration 
was not caused due to misconduct . or 
negligence of its servants is on Railway 
administration and failure to prove it 
relieves consignee of burden u/s. 72 (3). 
(Evidence Act (1872), Ss. 101-104). 
Section 76 is not controlled by S. 74 (3), 
Therefore, in cases of delay in delivery 
or detention in carriage, the burden to 
prove that deterioration was not caused 
due to misconduct or negligence of its 
servants, is on the Railway Administra- 
tion and failure to prove the same re- 
lieves the consignee of burden wunder 
S. 74 (3). However, it is for the con- 
signee to prove that damage or deteriora- 
tion in the condition of goods was caused 
due to delay or detention during carriage 
of. goods. (Paras 4, 5) 
Held that the suit cannot be held to be 
not maintainable against the deferdant 
Northern Railway because the non- 
joinder of the other Railway Administra- 
tions, whose presence would have’ been 
necessary, if the defendant would jave 
shown that the ‘delay or -detention had 
occurred prior to the receipt of goods by 
the defendant. AIR 1962 SC 1879 and 
AIR 1974 Raj 33, Foll. (Para 6) 
Cases Referred: Chronological Faras 


AIR 1974 Raj 33 : 
AIR 1970 Madh Pra 55 2, 
AIR 1968 Patna 35 
AIR 1967 Patna 32 | 
AIR 1967 Patna 412- 
AIR 1962 SC 1879 

A. K. Mathur, for 
Jangid, for Respondent: 


JUDGMENT :— In this second appeal 
by the Union of India two questions have 
been raised by learned counsel for the 
` appellant. . 


2. The first argument made by the 
learned counsel is that the Railway Ad- 
ministration was not bound to give open 
delivery at the instance of the plaintiff. 
According to learned counsel, seeking 
open delivery was , unjustified anc as 
such the Railway -Administration was 
within its rights to sell the goods by pub- 
tic auction. The argument of the learned 
counse] appears to be well founded. 
There is no provision in the Railways 
Act or the Rules authorising the zon- 
signee to claim open: delivery or assess- 
ment of damages before delivering the 
goods. In Union of India v. Gyani Ram 
AIR 1967 Patna 32, Manbhardayal & Co. 
v. Union of India AIR 1967 Patna 412, 
Union of India v. Jutha Ram AIR 1968 


NO DO ho OO Om 


3, 4 


Appellant: E. L; 
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Patna. 35 and Union of India v. Hukam 
Chand (AIR 1970 Madh Pra 55) it has 
been held that the consignor/consignee 
cannot claim open delivery Or assessment 
of damage before delivery, as of right. If 
the consignee does not take delivery of 
goods alleged to have been damaged in 
transit or before delivery is given, he 
does so at his own tisk and the Railway 
Administration would be. justified in dis- 
posing of the goods by public auction, 
after due notice to the consignee, in ac- 
cordance with the provisions of S. 56 (1) 
of the Railways Act. 

3. The other contention raised by 
learned counsel for. the Railway Admin- 
istration was that all the intervening Rail- 
ways should have been made parties to 
the suit and the suit should have been 
dismissed because the Southern Railway 
and the Western Railway were not made 
parties to the suit. In Jetmul] Bhojraj V. 
D. H. Railway, AIR 1962 SC 1879 (at 
p. 1885) their Lordships of the Supreme 
Court observed as under:— 

“Under S. 80 of the Railways Act it is 
for the consignor to establish, if he wants 
to sue a Railway Administration other 
than the one which booked the con- 
signment, that the damage had occurred 
on its system. The contention seems to 
us to be correct. But where a consignor 
receives his consignment in a damaged 


condition from the delivering railway, 


the burden would shift-to the delivering 


railway to show that the damage had not 
occurred on its railway. The burden 
could be discharged by showing that the 
consignment was already damaged before 


it was received by that railway. Here no 
evidence having been given on behalf of 
the D. H. Rly. on the point we hold that 
the presumption has not been rebutted.” 
(emphasis added) 

4. No doubt that under sub-section (3) 
of S. 74 burden lies on the plaintiff to 
prove that the particular Railway Ad- 
ministration was responsible for any loss, 
destruction, damage, deterioration or 
non-delivery in transit of goods due to 
negligence or misconduct on the part of 
the Railway Administration or - its ser- 
vants, but S. 76 makes the Railway Ad- 
ministration responsible for the loss, de- 
struction, damage or deterioration of 
goods proved by the owner to have been 
caused by delay or detention in their, 


carriage, unless the Railway Administra-. 


tion proves that the delay or detention 
arose without negligence or misconduct 


If 
é 
t 


tate for 


‘trator has clearly -decided . that the © 
_tractor.-was not- entitled to „any. interest. 

Issue No..-§..was-framed: by. the “Arbitrator i 
‘with ‘regard - 
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from one of the parties, then it will 
amount to misconduct ang the court will, 


set aside the award under S. 30 (a) of the 
Act. 


11. We have. already given the rel- 
evant facts with regard to the payment 
of fees to the Arbitrator by the parties. 
In the instant case, it will appear that 
the claim of the contractor was for a 
Sum of Rs. 9,57,708.97 p. and there was 
also a counter-claim of the Railway. On 
remission of the award, the Arbitrator 
was required ‘to decide all the issues 
afresh and more particularly as to what 
rate was applicable to the job done by 
the contractor, the doing of which was 
not disputed. The Arbitrator demanded 
an equal sum of fees from both the par- 
ties and both the parties, on the very 
first day of hearing, paid the fees to the 
Arbitrator, without any objection. No 
objection was raised throughout the pro- 
ceedings. Thus in the instant  case,. it 
cannot be said that looking to the nature 
of the claim, the remuneration demand- 
ed by the Arbitrator and the amount 
demanded for clerkage etc. was exarol: 
tant: or excessive, 


12. The last contention of Mr. Mathur, 
learned counsel for the appellant that 
counter-claim of the Railway has not 
been decided and, therefore, the Arbitra- 
tor has left some of the issues undecided 
and the award is not complete, is not well 
founded. We have already reproduced, 
in the earlier part of our judgment, the 
ten issues framed by the Arbitrator. It 
appears that a joint statement Ex. A5 
was filed by the parties wherein the 
claim. and counter-claim of both of them 
were contained, That is the basis of . the 
decision of the Arbitrator. We have 
been taken through Ex. A5 and: we are 
unable to agree with the léarned advo- 
the Union of’ India that the 
Arbitrator has left undecided the coun- 
ter-claim. of the Railway Administration. 
Under. issue No. 5, which relates to the 


-counter-claim of the Railway Adminis- 
tration; the Arbitrator has clearly men- 


tioned that the claim of the Railway -Ad- 
ministration is shown in para 3 (ce) of the 
award and is not under dispute. Thus; ‘the 


‘Arbitrator has decided the counter-claim 


of the Railway. 


13. Taking the cross- ab edion of 
contractor, we may state that the Arbi- 
‘¢on- 


to` interest ° and ~ there -is’'a 


Union of Iridia 


- contractor is not entitled to any ` 


AIR 1970 Madh Pra 55, Rel. on. 


‘the 
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clear decision of the Arbitrator . that.the 
interest 
and no interest was granted to the con- 
tractor. 


14, Before parting with the appeal, it 


yv. Ram Prasad 


is. necessary to make a reference to office ~ 


objection dated Aug. 7, 1971 that the 
cross-objection has not been properly 
stamped and it is deficit by a court-fee of 
Rs. 98/-. The Arbitrator, Shri S. P. Lal, 
gave his award on July 4, 1968. The 
Rajasthan Court-fees and Suits Valua- 
tion Act, 1961 (for short, ‘the Act of 1961’ 
hereinafter) was in force when the Arbi- 
trator filed his award in the court of Di- 
strict Judge, Bikaner. Under Schedule 
II of the Act of 1961, Art. 4, on a memo- 
randum of appeal under S. 39 of the 
Arbitration Act, 1940, where the valuation 
for jurisdiction exceeds Rs. 5,000/-, the 
proper fee ig Rs. 100/-. The valuation of 
the cross-objection exceedeg Rs. 5,000/- 
and as such, the proper fee would be 
Rs. 100/-. The cross-objections have been 
filed only onacourt-fee of Rs. 2/-. Thus, 
the office objection is sustained and the 
respondent M/s. J. P. Sharma and-Sons is 
directed to pay Rs. 98/- deficit court-fee 
within a period of two months. 


15. In the result, we hereby dismiss 
the appeal as well as the cross-objection 
but we leave the parties to bear their own 
costs. The respondent firm M/s. J. P. 
Sharrna. & Sons. shall make good the de- 
ficit court-fee of Rs.. 98/- -within two 
months, 

Appeal dismissed. 
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_ Union of India, Appellant v. Ram Pra- 
sad Prahladrai, Respondent. 


D/- . 


Second Appeal No. 630 of 1971, 
23-3-1982.* _ | | 
(A) Railways Act (9 of 1890), S. 56 —. 


Responsibility of railway as- carrier — 
Consignee cannot claim, as of right, open 
delivery or assessment of damages. before 
delivering goods. AIR 1967 Patna 32, AIR 
1967 Patna 412, AIR 1968 Patna 35 and 


| (Para 2) 
(B) Railways Act (9 of 1890), Ss. 76, 74 


:—: Burden of proof — Delay in delivery 


* Against judgment ‘and: decree ` of S. R: 


` Singhi, Addl. Dist. J., Charu, DI- 20- 5- = 
1971. l l 
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in respect of the arbitration and award 
and the costs and charges of the same, 
at the request of any of the parties to 
the arbitration agreemént, the arbitrator 
has to file the award in the court. ‘The 
dispute as to the arbitrators remunera- 
tion or costs are to be decided by the 
court under Sec. 38 on an  applicetion 
of any of the parties. No applicetion 
was filed on behalf of the Union of India 


either under Sec. 38 (1) of the Act 
before the District Judge nor it was 
prayed even in the objections that the 


court should fix reasonable remuneretion 
of the arbitrator. The law is setled 
that in case the arbitrator demands and 
charges fees which are excessive and ex- 
orbitant, then. it will amount to mis- 
conduct on his behalf and the Couri in 
a fit case, may set aside the award on 
that count. In ‘Russel on Arbitrat.on’, 
19th Edition, p. 465, under the cation 
“Overcharge”, the author has observel,— 


“It would seem that the fixing by an 
umpire or arbitrator in his award of ex- 
cessive charges for his own services or 
- Gin the case of an umpire) for the arbi- 


trator’s services may amount to miscon- 


duct.” - 

Such conduct may be technical leading 
to the remission or it may be more seri- 
ous in which. case, the award would he 
set. aside. Receipt of the fees in ad- 
vance by the arbitrator does not amcimt 
to misconduct unless, of course, the de- 
ymand is extravagant. If the arbitretor, 
with the consent of the parties, accepts 
remuneration for the work done by him, 
the award cannot be rendered ileal. 
The matter will be different if -the acbi- 
trator takes money from one of the 
parties or anything else before making 


his award and in that.casé, the court 
will set aside the award, but if he re- 
ceives: -the fee from both the parties, 


by mutua] agreement: between them, he’ 
any’ misconduct. In- 


does not commit 
Shambhu Dayal-v. Basdeo 
All 525) (FB) it has been 


(AIR. 1970 


demanding -an amount. in excess of what 
has been fixed nor is the court, precluded 


from ordering’ payment of a`fee in excess | 


of what has been fixed even though tkere 
may be nothing to expressly indicate that 
the fixation was only of a tentative na- 


ture., It has alsq been observed- thaf in- 
determining what would be ‘the _.réasor-. 
able fee of the arbitrator. the court will. 
take into- acecount.what fee, if any, ` has - 


: Union. of India v. M/s. J. P. Sharma - 


. cessiye and they are made 


observed ° 
that the arbitrator is not precluded from. 


A. I. R: 


power to order payment of such: higher - 


fee as it considers reasonable. It has fur- 


ther been observed that generally, there _ 


should be written agreement fòr the pay- 
ment of a particular fee to the arbitrator 
and if, after the fixation of the fee by the 
court the parties choose to proceed with 
the arbitration and the arbitrator enters 
upon it, the agreement between the par- 
ties and the arbitrator ig implied in their 
conduct, In Ardeshay Irani’ v. State of 
M. P. (AIR 1974 Madh Pra 199), in a case 
where the arbitrator was a Government 


servant (Superintending Engineer) who, 


under the rules, could have only accept- 
ed such fees as have been fixed by the 
court but not only fixed in one case his 
remuneration to the extent of Rs. 10,000/- 
but also accepted from one party in a 
case where the award ultimately was 
less than Rs. one lac, it was held that the 
arbitrator charged exorbitant fee and 
as such, misconducted himself. In Jeevan 
Industries v. H. B. Madhusudan -(AIR 
1975 Delhi 215), after considering several 
authorities, it was observed (at p. 219) — 


“As a result of the analysis of the pro- 
visions of law and the relevant authori- 
ties, Our conclusion ig that there is noth- 
ing illegal or improper in the- demand 
made before the award by the arbitrator 
Or umpire of fees and expenses from the 
parties provided they are’ fair and rea- 
sonable and are not extravagant or ex- 
on both the 
parties equitably within the knowledge 
of both the parties. It would not be illegal 
and improper if on the failure of one of 
the parties to make the payment, he 
either stays the 
the other party to pay thé whole amount 
pending the decision of the dispute by 
arbitration.” i o 
It was also observed that the provisions 
of the Act do not -militate against the 
voluntary. payments made by the parties 
so’ long as they are reasonable and have 


not caused any bias in favour or against. 


any party. 


. 10. We are, therefore, of the opinion 
that though generally, it will be better.if 


there is an agreement in writing for the - 


payment of the fees of the arbitrator but 
the parties cam voluntarily agree-to make 
payment to the arbitrator and ifthe fees 
of thé arbitrator are not excessive -and 


exorbitant and they are taken from -both_ 


the parties, then there is nothing ` illegal 


init But. ifthe fees aré ‘exorbitant and... 
“been previously. fixed: :but: it has; the’. excessive. or the- arbitrator: takes -only,. . .. 


fies ee et 


proceedings or’ directs . 
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ready stated earlier, there was no dis- 
pute between the parties so far as the 
_ job done by the contractor is concerned 
and the parties filed a joint statement 
Ex. A5. The only dispute was with re- 
gard to the correct rates applicable. The 
rates are given in schedules A and B to 
the agreement. Thus, we do not find 
any merit in the submission of the learn- 
ed counsel for the appellant that the 
arbitrator did not grant an opportunity of 
leading evidence to the Union of India 
and, therefore has committed legal mis- 
conduct and the award should be set 
aside. 


9. The next contention of Mr. Mathur, 
learned counsel for the Union of India 
is that the fees charged by the arbitrator 
are excessive and exorbitant and there- 


fore, the arbitrator has mis- 
conducted and the award should 
be set aside. The material facts. 
so far as this submission is concerned, 


are that after the giving of his award on 
February 12, 1963 and when the matter 
was earlier pending in this appeal, Shri 
5. P. Lal, the arbitrator had retired from 
service. When the District Judge, Bika- 
ner, under the order of this Court, re- 
mitted the award to the arbitrator for 
reconsideration, Shri S. P. Lal, the arbi- 
trator, was no longer in service. On re- 
ceiving an intimation from the District 
Judge that the award is being remitted 
to him, the arbitrator under his letter 
dated February 21, 1968 while calling 
upon the parties to submit their claims 
and documents and to appear before him 
on March 7, 1968, called upon each of 
the parties to deposit a sum of Ru- 
pees 2,000/- (Rupees two thousand) as 
interim fee for the arbitration and an- 
other sum of Rs. 200/- (Rupees two hun- 
dred) for clerkage and miscellaneous ex- 
penses as well_as of typing charges. They 
were called upon to deposit the amount 
on or before March 7, 1968. It appears 
that on March 7, 1968, the Northern Rail- 
way gave a cheque No. 003470/1737464 
dated March 4, 1968 for a sum of Ru- 
pees 2,200/- and the contractor gave in 
cash a sum of Rs. 2,200/- in compliance 
to the demand of’the arbitrator in his 
letter dated February 21, 1968. No ob- 
jection was taken either by the Union 
of India or the Contractor that the 
amount of remuneration or the fees or 
other charges demanded by the arbi- 
trator were ‘excessive. Throughout the 
proceedings before the arbitrator also no 
such objection was raised that the 


Union of India 
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amount of fees demanded þy the arbi- 
trator is excessive Or exorbitant. It was 
for the first time in the objections under 
Section 30 of the Act that an objection 
to this effect was taken. The learned 
District Judge has not considered any of 
the objection and has only observed that 
so far aS the misconduct of the arbitrator 
is concerned, this point hag been decided 
by the judgment of this Court dated 
March 12, 1967. After the award isre- 
mitted, if. thereafter the umpire has mis- 
conducted himself or the proceedings, an 
objection can be raised under Section 30 
(a) of the Act, and it will he necessary 
for the court to see as to whether the 
arbitrator has misconducted himself or 
the proceedings. But in the instant case, 
we shail presently show the amount of 
fees claimed by “he arbitrator does not 
appear to be excessive or exorbitant. 
Apart from the fact that the Union of 
India, on demand by the arbitrator, not 
only paid the sum of Rs. 2,000/- towards 
the fee of the arbitrator and Rs. 2,00/- 
towards the costs of the clerkage ete, 
but also did not raise any objection 
throughout the arbitration proceedings 
before the arbitrator that the amount 
asked and deposited by it before the arbi- 
trator was excessive or exorbitant. The 
relevant law with regard to the remun- 
eration or the fee of the arbitrator is 
contained in the First Schedule Clause 8 
of the Act as well as in Sec. 14 (2) of 
the aforesaid Act. Under Clause 8 of 
the First Schedule, the cost of the re- 
ference in award shali be in the dis- 
cretion of the arbitrator who may direct 
to, and by whom, and in what manner, 
such costs or anv part thereof shall be 
paid, and may tax or settle the amount 
of costs to be 50 paid or any part there- 
of and may award costs to be paid as 
between legal practitioner and client. 
Thus, the costs of the reference and award 
which also includes the remuneration or 
fee of the arbitrator is within the dis- 
cretion of the arbitrator and like al] dis 
cretions, the fees of the arbitrator and 
costs have to be reasonable and cannot} 
be exorbitant or excessive. Under sub- 
section (1) of Section 14 of the Act, 
after the arbitrator has made an award, 
he has to sign it and give notice in 
writing to the parties of the making and 
Signing thereof and of the amount of 
fees and charges payable in respect of 
the arbitration and award. Under sub- 
section (2) of Section 14 of the Act, up- 
on payment of the fee and charges due 
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(i) the issues left undecided. arbitrator was not satisfied about the 

im hat “amount will bé ay- genuineness of the pleas taken by the 
ae Ne ome party to the other. oe Union of India. In the alternative, the 
. s _ Union ofIndia prayed for proof by aff- 

10. On perusal of the above if aS davits as substitution for evidence if the 
mutually agreed that the representaive arbitrator chose to disapprove with re- 


of the contractor shall give brief writen 
arguments on each of the ten issues 
which have been enumerated in the 
judgment of the High Court. These argu- 
ments should be furnished to the acbi- 


-irator with a copy to the advocate re- 
presenting the Union of India by 20th 
April, 1968. The Union of India re- 


presented by their counse)] will give the 
reply to the above by 6th May, 1968 
with a copy to the contractor’s counsel. 


11. After this a date will be fixed 
by the arbitrator for personal hearing of 
the parties and contractor’s counsel will 
be free to submit a counter-reply. Ten- 
tative date wil] be 7 June and 8 June 68... 

12. Ne decision on annexure ‘D’ has 
- been pressed for.” 
it will be clear that, the procedure for 


' the conduct-of the arbitration proceed- 
ings was decided by the arbitrator after 


mutua} discussion with the ‘parties and, 
the railway administration did not in- 
sist that it was necessary to lead. 2vi~ 


dence or it wanted to lead any evidence 
on any of the issues which needed con- 
sideration on remission of the award. 
Thai apart, it has also been stated earlier 
that the letter dated 6-4-1968 was merk- 
ed 'D’ by the arbitrator. The decu- 
ment 'D’ was of the same date when 
the proceedings took place before the 
arbitrator on April 6, 1968. It is clearly. 
mentioneg in the minutes drawn by the 
arbitrator that “No decision on Anx. ‘D’ 


has been pressed”. .Thus, it is cear 
that the representative of the railway 
administration did not press before the 


arbilrator that it. was necessary to Fead 
any evidence on its behalf. After the 
procedure had been decided both the 
parties filed their written arguments and 
copy were furnished to each of them. In 
the written arguments, a right to pro~- 
duce evidence on some of the issues was 
only reserved unless the same was dis- 
pensed with either by the contractor s 
admission or its genuineness was accept- 
ed on its face value by the contractor In 
its written argument dated 6-5-1968, 
(p. 88 of the file of ‘the arbitration oro- 
ceedings—internal p. 21 of the written 
arguments) it was prayed that the Union 


of India may be allowed to lead a 


dence on each of the issues where 


' the evidence. 


cording evidence. It appears that aff- 
davits were filed on .behalf of the Union 
of India :and in the minuteg. dated 7-6- 
1968, the arbitrator noted the objection 
of the contractor that by introducing the 
affidavits, the Union of India wants to 
reopen the evidence and wanted to back 
out from its admission for not producing 
any evidence. The arbitrator, in -his 
proceedings dated June 9, 1968, referring 
to the submission made on behalf of 
the Union of India that on grounds of 
equity it prays that the affidavits pro- 
duced be admitted in evidence, ordered 
that the affidavits produced are no affi- 
davits in the eye of law and it is an 
attempt to introduce new peace of evi- 
dence, hence rejected. We have perused 


. the affidavits and they are not affidavits 
‘in the eye of law. They are not sworn 


before the authority competent-to verify 
them and are not verified in a proper 
manner. Thus, it will be clear that on 
remission of the award for re-considera- 
tion, the Union of India clearly gave out 
that it does not want to lead any evi- 
dence. When the procedure to conduct 
the proceedings was settled by mutual 
consultation with the parties, it was not 
insisted on behalf of Union of India that 
it should be given opportunity to pro- 
duce evidence, rather on that date, the 
Union of India did not press its appli- 
cation dateq April 6; 1968 wherein an 
opportunity to lead evidence was sought. 
Later on, it wanted to produce evidence 


by affidavits but the affidavits were no 
affidavits in the eye of law. It can, 
therefore, be Said that the Union of 


India hag not been able to make out a 
case entitling it to impeach the award 
of the arbitrator on the ground that the 
arbitrator improperly refused to take 
‘It never tendered any 
witnesses to the arbitrator and we are, 
therefore, of the opinion that it cannot be 
said that the arbitrator refused to take 
evidence which the. Union of India want- 
ed to produce. We will also like to 
observe that on the earlier occasion, 
when. the proceedings took place before 
the arbitrator, that is, before the remis- 


‘sion of the award to him, the parties did 


not lead any evidence. 
to produce evidence was sought. 


No opportunity 
As al- 


A 


a 


"~ 


‘which there was no difference | 
the parties and as the arbitrator did not 
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cide as to what rate was applicable .for 
the job done by -the contractor about 
between 


decide the rates applicable to several 
jobs done by the contractor the District 
Judge was directed to remit the award to 
the arbitrator as‘ he had not decided all 
the disputes referred to him. This Court, 
while remitting the award, did not set 
aside the award under Section 30 of the 
Arbitration Act. In view of what has 
been observed by this Court while re- 
mitting the award so far as the quantum 
of job is concerned it was no longer in 
dispute and the award was only remitted 
to the arbitrator to adjudicate as to 
what was the correct rate applicable for 
the various jobs done by the contractor, 


7. The statement of law as contained 
at p. 490 of ‘Russel on Arbitration’ (19th 
Edn.) that when an award is remitted to 
the arbitrator al] his original powers so 
far as-they are not affected by the order 
remitting the award or the provisions of 
the Arbitration Act, are, it would seem, 
revived, but his power and duties can- 
not exceed those which are necessary to 


give effect to the order of the Court, can. 


hardly be disputed. Their Lordships of 
the Supreme Court in Rikhabdass v. 
Ballabhdas, (AIR 1962 SC 551) have ob- 
served that when an award is remitted 
to the arbitrator for reconsideration, it 
necessarily imports fresh consideration of 
matters already considered by them. 
Thus, in a proper case, in case an award 
is remitted to the arbitrator for reconsid- 
eration, it ig within the powers of the 
arbitrator to take evidence of the par- 


fo the arbitrator. 
Whether the arbitrator should or should 
not hear evidence of the parties, must 
depend on the particular circumstances 
in every case and the arbitrator must 
exercise its discretion in a judicia] man- 
ner. We shall presently refer to the 
minutes of the proceedings before the 
arbitrator after the award had been re- 
mitted to. him. 

8. The learned District Judge, Bika- 
ner, remitted the award to the arbitrator 
for reconsideration under ‘its letter No. 81/ 
Civil/6g dateq February 6, 1968. We have 


.. already referred earlier that Shri S. P. 


Lal, the arbitrator, by the time the award 


was remitted to him, had retired from 


service. - The aforesaid arbitrator called 
upon the parties under its letter dated 
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February 21, 1968 to appear in person 


-or through a duly authorised representa- 


tive to submit their respective claims and 
file document on which they want .to 
place reliance. He fixed March 7, 1968 
as the date for the appearance of the 
parties. So far as the contractor is con- 
cerned, in reply to the notice of the 
arbitrator, it informed the arbitrator 
under its letter dated March 5, 1968 that 
he had submitted all the documents and 
its claim earlier. The arguments also 
had been heard fully and neither it was 
necessary, nor permissible, to file fresh 
documents. A perusal of the minutes 
dated March 7, 1968 before the arbitra- 
tor wil] show that even the Union of 
India through its representative submit- 
ted that no further evidence will be led 
by it. Para 6 of the minutes is as fol- 
lows,— l 

“The Rly rep. submitted that no fur- 
ther evidence will be led by him and 
all the document etc. are already on 
the file. But they would address the 
arbitrator as and when necessity may 
arise,’ 
On the same day, the arbitrator wanted 
tc lay down the procedure in compliance 
with the directions of the District Court 
but the parties desireq that a fresh date 
should be fixed on the subject or pro- 
cedure that is to be followed. On April 6, 
1968, an application by Harichand, ad- 
vocate for the Union of India, was filed 
before the arbitrator wherein a right to 
produce evidence on remission of the 
award was claimed. This letter was 
marked by the Arbitrator as ‘D’. The 
arbitrator laid down the procedure. A 
reference to the minutes of the proceed- 
ings dated April 6, 1968 is necessary. In 
para 9, the arbitrator laid down the pro- 
cedure by mutual discussion. Paras 9. 10 
and 11 & 12 are to the following effect,— 


“9. After mutua] discussion with the 
parties the following procedure for the 
conduct of these proceedings has been 
decided,— 


(a) The Union of India represented by 
the Rly will furnish to- the arbitrator a 
certified copy of the judgment of the High 
Court. a l 

(b) According to the directive of the 
District Judge as conveyed to the arbi- 
trator vide his letter No. 87-Civil 68 
dated 6th February, 1968 in which he 
has given the operative portion of the 
abstract from-the judgment of the Hon- 
ourable High Court the arbitrator has to 
decide:—... 


Bod 
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Of naltral justice. - The parties “must 
be. given a fair opportunity to 
produce - - their evidence -b2fore 


the Arbitrator. Whether taking of evi- 
dence on behalf of the parties is naces- 


sary, will naturally depend on the parti- . 


cular circumstances in every case. J? the 
reference be such that the Arbitrator 


cannot decide the dispute without hear- 
ing the evidence then refusa] to hear 


evidence will amount to judicia] miscon- 
duct. Once an award is remitted tọ 
the Arbitrator under Section 16 (1) of 
the Act, all his original powers, inelud- 
ing the power to take evidence, so far 
as it does not affect the order remitting 
the award or the provisions of the Act, 
are revived. Russel on Arbitration in 
his XIXth Edition at p. 490 under the 
head “Effect of Remission or Setting 


Aside”, hag dealt with the powers. and 
duties of the Arbitrator, . When an 
award is remitted to the Arbitrator, all 


his original powers, so, far as they are 
not affected by the order remitting the 
award, or the provisions of the Act, are, 
it would seem, revived. But his powers 
and duties cannot exceed ‘those which 
- are necessary to give effect to the arder 
of the court. Again, at p: 491 under 
the heading ‘Hearing of Fresh Evideace’, 
It has been observed: 


“The duty of the arbitrator as to bear- 

ing fresh evidence must depend entirely 
upon the order remitting the matter to 
him. The court has very wide powers, 
but, as already mentioned,.. 
Thus, though the Arbitrator has ‘pewer 
to take evidence on remission of the 
award to him for fresh considerazion, 
the parties by their conduct, can waive 
their right to lead evidence, The. same 
author has observed at page 285: 

“The objections to g.decision of the 

arbitrator as to whether or not to admit 
evidence may be waived, like other ob- 
jections to the manner in which the pro- 
ceedings are conducted. 
_ A party to an arbitration cannot be 
allowed to lie by and then, if the award 
is unfavourable, seek to set it aside on 
the ground that during the proceed:ngs 
the arbitrator gave a ruling or decision 
contrary to the rules of evidence which 
the party. during the proceedings took 
no steps to question.”* 


This statement of law was referred to 
by their Lordships of the Supreme Court 
in K N. Co-operative Society v. Union. 


omens 
*Ruseel on ‘Arbitration (17 th Edn.) p. 286. 


Union of India v. Mis. 5. P. Sharma 
of India . (AIR 1973 ‘SC 1338) and iť was ` 


ALR. 


held on the facts of that case . that -the 
arbitrator cannot be said to have mis- 
conducted himself in the matter of his 
award. In the question of privilege, as 
shall be presently shown, the order of 


this Court remitting the award to -the 
arbitrator clearly laid down that the 
only dispute between the parties was 


about the rates applicable to different 
items and so far as the work done by 
the contractor is concerned, there was 
no dispute between the parties. This 
Court in its judgment dt. May 12, 1967, 
under which the award was remitted 
to the arbitrator, observed,— 

‘,.. Issues Nos. 2, 3, 4 and 5 clearly 
a that the controversy between the 
parties was about the rates only, The 
difference set down by them was whe- 
ther the plaintiff was entitled to have 
the rate claimed by it, if not, what rate 
was applicable. This clearly implies 
that it was for the arbitrator to de- 
termine what rate was to be applied for 
each item of work. We may mention 
that there does not appear to have been 
any controversy between the parties 
about the quantum of work or the job 
done by the plaintiff respondent. ` The 
only controversy was as to at what rate 
the remuneration payable to the plaintiff 
was to be computed for the work or the 
job done by if. In other words, once 
the question of rate was adjudicated up- 
on the only thing that was to be done 
was'to have arithmetica] “calculations.; 
What amount would be payable was not 
so much the subject matter of dispute, 
as the question of the application of the. 
correct’ rate to the several items of work: 
done by the plaintiff respondent... 

' (pp. 53-54 of the Paper Book) 
Again, at p. 54 of the Paper Book, this: 
court said,— 

Thus, in our view the real dispute! 
ao the parties what was 
to the arbitrator was about the 
cability of the correct rate for the 
done by the plaintiff respondent...” 
At pp. 61-62, this Court said.— 

T upises Indeed there was no serious dis- 
pute. between them regarding the actual 
amount that-may be payable once the 
question of. rate was .adjudicateq upon. 
The award does not show that decision 
the arbitrator has given regarding the 
rate. that was to be applied to the vari- 
ous items of work... 


appli- 
job 


en holding that under issues Nos. 2 to 


‘the’ arbitrator was called upon to de- 


referred. 


pi 


in the court of District Judge, 
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cepted the award and made it rule of the 
court. The Union of India filed an appeal 
in this Court u/s. 39 of the Arbitration 
Act which was registered as D. B. Civil 
Misc. Appeal No. 15 of 1964. This Court, 
‘under its judgment Dt.. May 12, 196%, 
allowed the appeal of the Union of India, 
set aside the judgment and decree of the 
learned Sessions Judge, Bikaner on Oct, 
28, 1963 and remanded the case to him 
with the direction that he shal) remit the 
„award to the Arbitrator and ask him to 
decide the issues left undecided by him 
and then decide what amount would be 
payable by one party to the other. . The 
learned District Judge,.in pursuance of 
the aforesaid order of this Court, remit- 
fed the award to the Arbitrator Shri S. P. 
Lal. Shri S. P. Lal, it appears, had retired 
by then. Shri S. P. Lal re-entered into 
arbitration and pronounced his award on 
July 4; 1968 under which, he. directed 
that M/s. J. P. Sharma & Sons, handling 
contractors, be paid a sum of Rupees 
4,26,828.90 p. (Rupees four lacs twenty-six 
thousand eight huridred twenty-eight and 
paise ninety only) by the Railway Ad- 
ministration in full and final settlement of 
alj the claims of the parties. Thus, the 
Arbitrator, under its award, awarded the 
same amount to the contractor as was 
awarded by him under his award Dt. Feb. 
12, 1963. The Arbitrator filed his award 
Bikaner 
and the Union of India filed objections 
u/s. 30 of the Act on Aug. 24, 1968. The 


z objections, inter alia, were that the Arbi- 


trator has misconducted himself and the 
proceedings after the award had been re- 
mitted to, him; it faileg to discharge his 
duties by not allowing the Union of India 
to produce oral as well as documentary. 
evidence after the award had been re- 
mitted to him; that the. Arbitrator acted 
with the bias that to change his previous 
decision, would tell upon his prestige; 
that the amount of fees which both the 
parties had. to pay in advance, were both 
exorbitant. and unreasonable; that the 
Arbitrator still left 
referred to in the order of this Court 
undecided and has failed to decide all 
the disputed rates. It appears that later 
on, the objections were amended where- 
in more details were given and the learn- 
ed District Judge, Bikaner, framed only 
one issue,— ` w 


: “whether the Arbitrator was not. given. 


the power to adjudicate upon and order 
the return of security amount to the con- 


Union of India v. Mis. J. P. Sharma 


important matters 


Raj. 247 


tractor? If not, . what is its- effect on the 
award?” 

Both the parties admitted para 30 of the 
agreement and did not adduce any evi- 
dence. The learned District Judge, Bika- 
ner under his judgment Dt. Sept. 7, 1970, 
dismissed the objection petition of the 
Union of India u/s.-30 of the Arbitration 
Act, accepted the award Dt. July 4, 1968 
and made it rule of the Court and passed 
a decree in favour of the contractor M/s. 
J. P. Sharma and Sons and against the 
Union of India. As already observed 
above, the District Judge also awarded 
interest @ 4% per annum from the date 
of the decree till realisation of the decre- 
ta] amount; a 


3. The Union of Indig has preferred 
this appeal in this Court against the 
judgment and decree of the learned Dis- 
trict Judge, Bikaner. The contractor M/s. 
J. P. Sharma and Sons on June 26, 1971 
preferred cross-objections claiming inter- 
est @ 6% per annum on the _ principal 
sum from Oct. 29, 1963 to Nov., 1964 and 
on Rs. 1,80,828.00 from 1-1-65, til] the 
date of the decree of the learned District 
Judge, 


4. We have heard Shri A. K. Mathur, 
learned counsel] for the Union of India 
and Shri M. M. Vyas for the respondent 
M/s. J. P. Sharma ang Sons. 


3. The first contention of Mr. A. K. 
Mathur, ' learned advocate for the appel- 
lant is that once the award is remitted 
to the Arbitrator, the parties have a right 
of leading evidence and the Arbitrator, 
Shri S. P. -Lal, in spite of a request to that 
effect on behalf of Union of India to 
him, did not grant an opportunity to it 
to. lead evidence. As such, the Arbitra- 
tor has committed g judicial misconduct. 


6. An award can oniy be set aside 
on one of the grounds contained in Sec- 
tion 30 of the Act.. The three grounds 
on which. the award can be set aside, 
are contained in sub-secs. (a), (b) and (c) 
of Section 30 of the Act. We are pre- 
sentiy concerned only with clause (a): of 
Section 30 of the Act so as fo see as 


to whether the Arbitrator has miscon- 
ducted himself and the proceed- 
ings. ` The strict rules of evidence 


contained in the Evidence Act which are 
followed by the courts, are not applica- 
ble to arbitration proceedings. The arbi- 
trator, who is a judge of the choice of 


the parties, is free to choose his’ own 
procedure but it must be in 
consonance with the principles 
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way stations and goods sheds falling in 
zone No. 2 of the Bikaner Division of the 
Northern Railway. The agreement came 
into force on April 1, 1957 and wag ter- 
minable on Mar. 31,.1960. The terms and 
conditions of the contract were contained 
in an indenture Dt April 3, 1957. Two 
Schedules ‘A’ and ‘B’ appended to the 
said agreement provided for the -vates 
payable to the contractor for the vacious 
jobs to be done by it. . According to the 
Schedules, the remuneration of the con- 
tractor was to be on the’ basis of -per 
thousand maunds of goods handled or per 
vehicle or per man-hour according tc the 
nature of the works. So far ag the handl- 
ing work not specified in the agreement 
was concerned, it was agreed that for 
such work, the. contractor shall be entitl- 
ed for such rates which were to be 
mutually agreed upon by the railway ad- 
ministration and the’ contractor. The con- 
tract was, however, terminated in Aug. 
1959 by the railway administration al- 
leging that the contractor ; has faileq to 
carry out the terms and provisions o- the 
agreement and 
amounting to Rs, 5,000/- was also fcrfeit 
ed under the provisions of cl. 30 of the 
agreement. The contractor, after serving 
a notice u/s. 80 of the Civil P. C. on the 
Union of India, filed a suit against i- for 
recovery of a Sum of Rs. 3,17,728.81 p. 
in the court of District Judge, Bikaner, 
on Sept. 21, 1959. However, the Unior of 
India, invoking cl. 33 of the agreement 


which provided for arbitration .in the - 


matters of alj’disputes between it anc the 
contractor, filed an. application u/s. 34 
of the Arbitration Act before the Dis- 
trict Judge who accepted the application 
and stayed the suit directing that the 
parties were free to get the matter ad- 
judicated upon by an arbitrator aş pro- 
vided in cl. 33 of -the agreement. The 
General Manager, Northern Railway, by 
-his order Dt. Sept. 21, 1962, appocnted 
Shri S. P. Lal, Senior Deputy General 
Manager, Northern Railway, to act as 
Arbitrator in the dispute between the 
Railway Administration and the contrac- 
toy as he himself, owing to his. previous 
heavy engagements and pressure of off- 
cial work, could not act as an Arbitrator. 
‘The aforesaid Arbitrator entered into 
arbitration ang called upon the perties 
to submit their respective ‘claim petitions 
giving ful] details of the claim tog=ther 
with all relevant documents. The respon- 
dent contractor filed a claim petition on 
Sept. 10, 1962 and the Railway Administra- 
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tion besides filing-reply to the claim of 
the contractor, also made a counter-claim. 
After a procedure - had been mutually 
agreed to, the’ Arbitrator laid down the 


-procedure and the parties came forward 


with -a list of ten issues which they 
wanted to be decided upon. The said 
issues are reproduced below,— 

1. Whether the -rate in respect of 
handling of TR/CR Vans under item 18 
of the Rate Schedule ‘A’ is applicable at 
all the stations, if not, at what stations?- 

2. Whether the petitioner is entitled 
to payment for handling of TR/CR Vans, 
both on inward’as well as outward basis 
stations as per item 18 of 
the Rate Schedule, if not on what basis? 

3. Whether the petitioner is entitled 
to special goods rate as per item 5 of the 
Rate Schedule ‘A’ in respect of TR/CR 
Vans containing special goods. If not, 
what rate is applicable? 


4, Whether loose wool and loose ‘cot- 
ton in boras can be classifieq as special 
goods? i 

9. Whether the. rate in items 3'and 4 
ef Schedule Al in respect of F. P, Cotton 
bales is applicable to PP wool bales. If 
not, what rate is applicable? 

6.: Who is responsible. for submission 
and preparation of bills in respect of the 
handling work at the stations?. 

7.. Whether the contract has béen 
wrongly terminated by the’ Railway: Ad- 
ministration and if so, is the petitioner 
entitled to renewal of the contract? © 

8. Whether the petitioner is entitled 
to the interest as claimed? 

9. To what amount, if any, the Rail- 
way Administration is entitleg to recover 
from the petitioner? | : 

10. Relief? Ban se,” 

The Arbitrator thereafter gave his award 
on Feb. 12, 1963 under which, he award- 
ed the contractor a total amount of 
Rs. 4,26,828.90 p. (Rupees four lacs 
thousand eight hundred 
twenty-eight and paise ninety - only) by 
the Railway Administration in full and 
fina] settlement of all the claims of the 
parties. The parties were directed to bear 
their own costs. The award was filed in 
the court of learned. District Judge, 
Bikaner, by the Arbitrator on Feb. 25, 


1963. The Union of Indig filed objections 


against the award u/s. 30 of the Arbitra- 
tion Act on Mar. 28, 1963. The District 
Judge framed issues and, thereafter. 
after hearing the parties, dismissed the 
objections of the Union of India and ac- 
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in: this ¢ourt cannot but be , deprecated, ` 


yet since the present writ petition con- 
tains detaileg allegation which prima 
facie cannot be brushed aside as vague 
and sweeping, they will have to be ex- 
amined after obtaining reply from the 
_Tespondents. 

16. It would be unnecessary to de- 
volve on this any further at this stage, 
because though I have not been impress- 
ed by submission of Shri Mehta that the 
petitioner has got a fundamenta], right to 
cal] the Prime Minister as ‘owl’ (ulloo) 
even when he is discharging the duties 
of a Professor in the University and I 
have rejected it summarily, Yet since, he 
is denying this allegation and claims. it to 
be concocted one, the validity of suspen- 
sion and resolution for inquiry would 
Tequire a detailed consideration after ob- 
taining replies of the respondents. 


17. The writ petition is, therefore, ad- 
‘mitted. Issue notices to the respondents. 


Petition allowed. 
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DWARKA PRASAD AND 
M. B. SHARMA, JJ. 

Union of India, Appellant v. M/s. J. P. 
Sharma and others, Respondents. 
'* Civil Appeal No. 41 of 1971, D/- 23-3- 
1982. $ 

(A) Arbitration Act (10 of 1940), S. 16 
— Remission of award — Powers and 
duties of arbitrator. 


In case an award is ened to ihe 
arbitrator for reconsideration, it is within 
the powers of the arbitrator to take - evi- 
dence of the parties, if such powers are 
not in any way affected by the order of 
the court remitting the award to. the 
arbitrator. Whether the. arbitrator should 
ory should not hear evidence of the par- 
ties, must- depend on the particular cir- 
cumstances . in. every case and. the . ‘arbi- 
trator must exercise its discretion in a 
judicia] manner. Though the arbitrator 
has power to take evidence on remission 
of the award to him for fresh considera- 
tion, the parties by their . conduct, can 
waive their right to lead evidence. 

(Paras 6, 7) 


Held on facts that the appellant, ‘the 


s Union of India was not able to make out 
a case entitling it to impeach the award . 


“Against judgment of B. B. Saxena, Dist. 
-V Ji, Bikaner, D/- 7-9-1970. > ` 
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of the arbitrater on the ground that the 

arbitrator improperly refused to take the 
evidence. AIR 1962 SC 551, Rel. on. 

(Para 8) 

(B) Arbitration Act (10 of 1940), S. 14 

— Fees of arbitrator — They are within 


- discretion of arbitrator but they have čto 


be reasonable and cannot be exorbitant 
Or excessive, (Para 9) 

(Cy) Arbitration Act (10 of 1940), S. 30 
— Misconduct — Arbitratoy receiving 
fees from both parties by mutual agree- 
ment between them — He does not com- 
mit any misconduct, 


Receipt of the fees in advance by the 
arbitrator does not amount to misconduct 
unless, of course, the demand is extra- 
vagant. If the arbitrator, with the con- 
sent of the parties, accepts remuneration 
for the work done by him, the award 
cannot be rendereq illegal. The matter 
will be different if the arbitrator takes 
money from one of the parties oy any- 
thing else before making his award and 
in that case, the court will set aside the 
award, but if he receives the fee from 


both the parties, by mutual agreement 
between them, he does not commit any 
misconduct. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1975 Delhi 215 -9 
AIR 1974 Madh Pra 199 9 
AIR 1973 SC 1338 ; 6 
AIR 1970 All 525 (FB) 9 
AIR 1962 SC 551 7 


A. K. Mathur, for Appellant; 
Vyas, for Respondent No. 1. 


SHARMA, J.:— The Union of India 
hés filed this appeal u/s. 39 of the Arbi- 
tration Act (hereinafter referred to as "the 
Act’) against the judgment and decree of 
the learned District Judge, Bikaner, Dt. 
Sept. 7, 1970, whereby the learned Judge, 
wile dismissing the objections u/s. 30 of 
the Act filed by the appellant Union of 
India, accepted the award made by the 
Arbitrator and made it a rule of the court 
passing a decree for Rs. 4,26,828.90 p. 
in favour of M/s. J. P. Sharma and Sons 
arid against the appellant Union of India. 
The learned District Judge also directed 
that the Union of India shall pay inter- 
est @.4% per annum on the principal 
sum from the date — of the decree till 
realisation. 

2. Respondents M/s. J. P. Sharma inä l 
Sons were. engaged as goods-handling . 


M. M. 


` cantractor by the Northern Railway . for’ 


the purpose .of. performing all.the work 
ef:-porterage. of goods -at the various. rail- 
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‘{fundamenta]: right to be abused while hold- 
jing the post and discharging. the duties 
of that post. ~ - - 
> 7. True it is that politicians can use 
even unparliamentary language, out- 
side Parliament areg in mutual bicker- 
ings either with the adversary in th= ad- 
verse parties and sometimes inter partes 
‘but for that, they are accountable to the 
electorate on the one hand, and lew of 
the land on the other hand. | 

' $8 However, they are also restricted 
from using unparliamentary language on 
the floor of the house and the Speaker 
would never allow .them-to address the 
Prime Minister as an ‘owl’, as prima ñacie, 
it is unparliamentary though this ve-dict 
can be given finally only by the Speaker 
and not by this Court. — 

9. Even if it is assumed that one has 

got a fundamental right to make ` such 
derogatory remarks against ‘the. Frime 


Minister as alleged. by the petitioner in . 


-para 42 (xxxv) and (xxxvi) then also one 
has got no fundamental right to con™inue 
‘fas Professor with this conduct. The ree- 
idom of speech and expression never zon- 
jtemplates that one while holding a parti- 
‘cular post can act against decency de- 
corum and dignity of that post and make 
{derogatory remarks ‘and then claim the 
protective umbrella of freedom of speech 
while holding that post..J am, therefore; 
of the opinion that the contention of Shri 
-Mehta that Prof. Shri Nigam, on the as- 
sumption that he used derogatory rernark 
has a constitutional right as a fundamen- 
ta] right to do so, and no inquiry cam be 
conducted against him, deserves ty be 
rejected in limine: and is rejected 
accordingly. . i 
10. The other limbs of argumens. of 
Shri Mehta, however, are not friyclous 
as the first one. Undoubtedly, as allzged 
- by Shri Mehta there are 13 members of 
the syndicate, whose names are as follows 
as narrated in para 1 of the affidavit 
dated the 4th June, 1982, filed by the pe- 
titioner Shri Nigam, — = 0o 


. (i) Shri M. M. Mehta, Vice-Chancellor, 


(ü) Shri Prof.- L. S. Rathore, © 
(iii) Prof. D. C. Surana, >° 
_.fiv) ‘Mrs. Kamini Dinesh, ' 
_ (v) Prof. S. Divakaran, _ i 
© (vi) Shri Amritlal] Gehlot, = | 
(vii) Dr. N. M. Saha, © ° 0 7 
(viii) Shri. Parasrdm Mäderna, `- 
-t (ix). Shri Narpatram. Burwar;' >> ` 
(x) Prof. S. Lokanathan, : ` a 
- (xi). Shivnathsingh. Kapoor, +7. > 
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-(ii)- Shri M; 'S..-Maheshwari; e e i 
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. (xiii) Shri D. S. Jha. om F 


H. Shri Mehta has produced a write ` 


len document which shows that after re- 
solution of Prof. Shri S. Lokanathan sup~ 
ported by Shri M. S. Maheshwari, Shri 
Narpat Ram Barbad and Shri N. M. 
Sahal, was lost, they left the meeting of 
the syndicate mentioning that now on- 
wards there would be No quorum because 


there would remain 6 members. It has 
come on record that Shri Paras Ram 
Maderna, MLA, was absent from the 


meeting along with two members and 


Only 10 members were present. 

12, That being so, prima facie, only 
Six members were present when the re- 
solution suspending the petitioner and 
directing that an inquiry shoulg be held, 
was passed by the syndicate, Shri L. S. 
Rathore moved this resolution which was 
seconded by Smt. Kamini Dinesh on 8th 
Feb., 1982 (Annexure 20) supports the 
above contention of Shri Mehta that only 
six members Supported the resolution for 
suspension of Prof. Nigam and inquiry 
against him... 

13. The quorum of the ‘syndicate 
meeting is to be governed by the regula- 
tion, as according to S. 25 of- the Univer- 
Sity of Jodhpur Act, the authorities of 
University have been empowered to make 
regulations for deciding’ the number of 
members required to form a quorum. 
Shri Mehta has submitteq the regulation 
(Annexure 18) according to which the 
quorum of the meeting of syndicate is 
half of the total membership. Since total 
number of members was 13, Shri Mehta’s 
argument that six members could not 
proceed with the passing of the impugned 
resolution would require: a thoughtful 
and serious consideration. : 
` 14. Similarly, the third major con 
tention of Shri Mehta that power of 
suspension has been given by the Ordin- 
ance 320 in Schedule IJ of the Ordin: 
ance 3 only as the punishment. would alse 


+ 


require. serious consideration. `. i 


15. It is unfortunate . that serious 
allegation of mala , fides have. been al- 
leged in the writ petition agdinst all -the 
memberg who voted against- Prof. Shri 
Nigam, the petitioner, in passing this re- 
solution and the petitioner has alleged. in 
his writ petition that the University of 
Jodhpur is ridden with group politics of 
a very virulent. character as‘held proved 


by the report of the Chancellor’s inquiry, © 


But so far as this court iş- concerned, >- | 
though practice of washing dirty linen by. : 
-making vague allegation of ‘the mala. fides. ...: 


-_ 
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mentioned in the plaint as to what were 
the dimensions of his land north-south 
and east-west and he failed to prove be- 
yond any manner of doubt that . some 
portion of his land remained vacant only 
towards the northern side. There is no 
dispute even by the plaintiff that he has 
already constructed shops over 216.33 
Sq. yards of land, out of 219.44 sq. yards 
given on lease to him by the U.I T. For 
the remaining 3.11 sq. yards of land, 
he was unable. to prove that it was left 


over by him only towards the northern - 


side. The lower appellate court has made 
a detailed discussion of oral and docu- 
mentary evidence in this regard and this 
being a finding of fact, even if errone- 
ous, cannot be challenged in second ap- 
peal. No question of law much less any 
substantial question of law arises in the 
ease for consideration in the second ap- 
peal and accordingly ĮI do not find any 
force in this second appeal and the same 
is dismissed summarily. 

Appeal dismissed. 
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A. N. Nigam, Petitioner v. University 
of Jodhpur and another, Respondents. 


Civil Writ Petn. No. 1074 of 1982 DF 
9-6-1982, 

Constitution of India, Art. 19 (1) (a) — 
Right regarding freedom of speech — 
Does not permit use of unparliamentary 
language while holding a post and dis- 
charging duties of that post. 

(Paras 5, 6, 9) 

L. R. Mehta, for Petitioner. 


ORDER :— ‘A storm over a cup of tea’, 
‘but though ‘cup of tea’ was over, the 
storm. has assumed serious’ disastrous 
dimensions for the petitioner resulting in 
his _ suspension and inquiry. The 
academicians, either in their extraordin- 
ary pursuit of detachment and assertion 
of independence.or caught in the trap of 
group rivalries and group politics of the 
University, instead of dividing and dis- 
cussing the work load of the educational 
field, climbed over trying to scale politi- 
cal controversia] issues under the garb and 
cover of unlimited rights of the teachers 
to criticise the political leaders and 
their policies. The pivot of debate in this 
writ petition is the validity of suspension 
of Prof. Nigam and inquiry against him 
on the allegation that provoked by Sri 
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T. N. Agrawal or caught in a well knit 
trap, Prof. Shri Nigam useq derogatory 
larguage against the Prime Minister, 
Shrimati Indira Gandhi by verbal] as well 
as written expression, that “she is owl 
(ulloo}”. 


2. Shri Lekh Raj Mehta, the learned 
counsel] for the petitioner has assailed the 
twin decisions of the University of Jodh- 
pur to hold disciplinary inquiry against 
Prof. Shri Nigam for misconduct and to 
suspend: him also. 

3. Shri Mehta raised severaj issues 
before this Court for the purpose of ad- 
mission and obtaining stay order. The 
principal amongst them were, that the 
University passed the impugned resolu- 
tion without q proper quorum, that the 
University had no statutory right under 
any Of the statute to suspend the peti- 
tioner during inquiry; that the petitioner . 
without admitting correctness of the al- 
legation which is seriously disputed, has 
got a fundamental right to say, that ‘Shri-' 
mati Indira Gandhi is owl’. 

4. Shri Nigam; the petitioner, is a’ 
Professor in Physics in the University of 
Jodhpur. In the field of education, a Pro- 
fessor enjoys the highest post and is re- 
spected as the main ‘priest’ in the tem- 
ples of education, There are countries in 
the world, where Professors of the Uni- 
versity are given highest precedence in 


the protocol ang even unofficially they 


are respected more than ‘top-brass of 
bureaucrats or political leaders holding 
even the cabinet ranks. Though a few, 
thera are countries in the world where 
the Prime Minister gives precedence to 
the Professors ang respects them. [ have 
mentioned al] this, only for the limited 
purpose to show that a person who stands 
on the ‘highest pedestal and expects the 
greatest respects, is also expected: to þe- 
have in an extremely dignified manner, 
and should have highest values for the 
decorum and decency: not only in acade- 
mic life but even in informal meetings 
like the one held in tea club of the Uni- 
versity which is now under ‘fumes and 
fire’. . 

5. I am, therefore, not persuaded to 
admit the writ petition on the broad as- 
sertion of Shri Mehta that in the Univer- 


‘sity Campus, a Professor enjoys funda- 


mental right to call names to the Prime 
Minister of that country or for that pur- 
pose to ‘the Chief Justice or Education 
Minister or the President. 

6. In my humble opinion, 
tution makers 


the Coristi- 
never permitted such 
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of R. 1 of the O. 23 - had no absolute 
right to withdraw from the suit where 
some vested: right had accrued to. the 
defendant. Before a final decree is pass- 
ed by the trial court, the quéstion of 
any vested right in favour of a defen- 
dant may arise only in very limited cir- 
cumstances, and that would be for the 
trial court where such request is made 
before decision of the case finally. Ordi- 
narily, under sub-rule (1) of R. 1 of 
O 23, it would not be necessary for the 
plaintiff to show any formal defect im 
the suit before making a prayer for its 
withdrawal . without any reservation. 
But in a suit like partition suit or come 
other Act, where the defendant acquires 
any right, the court will consider all the 
circumstances before accepting the 
prayer of the plaintiff for withdrawal of 
the suit. .There can be no mamner of 
doubt that where a plaintiff makes a 
iprayer for withdrawal of a suit along 
with liberty to file a fresh suit, the pro- 
visions of sub-rule (2) of R. 1 of C, 23 
would be attracted, The position for a 
plaintiff to withdraw his suit witnout 
any reservation Le. without any prayer 
to allow him to bring a fresh suit in re- 
ispect of the same subject-matter, would 
be considered under the provisions of 
sub-rule (1) of R. 1 of O..23 but in my 
view the considerations would be difer- 
ent if such. request is made during the 
trial of a suit and during the stage of 
first appeal or second appeal where the 
plaintiff has lost his case in the lower 
courts. There can be no manner of doubt 
lthat the appeal is a continuation of the 
suit, but at the same time a court of Ist 
appeal or second appeal may not even 
ladmit the appeal and can dismiss at the 
jadmission stage. If would he certeinly 
iunfair to the defendant’ if a plaintiff 
having lost in the two courts below and 
after making arguments for admisston of 
second appeal in the High Court and 
having not been able to.succeed in get- 
ting the appeal admitted, may be alow- 
ed to withdraw the suit itself by way of 
absolute right and thus negative the 
benefit of long trial having culminated 
in favour of the defendant. It is no 
doubt correct that there is provision un- 
der sub-rule (3) of R. 1 of O. 23 that 
the plaintiff shall: be liable for such costs 
as the court may. award and shah be 
precluded from instituting any fresh suit 
in respect of such subject matter or such 
part of the claim, but in:my view the 


award of costs alone can, hardly be a 
a, ` 
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just and proper solace to the defendant. 
It is right that the plaintiff will be pre- 
cluded from bringing a fresh suit on the 
same subject matter,. but it also cannot 
be denied that the defendant would not 
be entitled to use the findings given in 
such a suit, as res judicata in subsequent 
proceedings, 


15, Taking in view the facts and cir- 
cumstances of the present case, the par- 
ties are fighting this litigation for the 
last 17 years. The plaintiff by obtaining 
a temporary injunction in his favour 
had restrained the defendant from rais- 
ing constructions over the disputed þor- 
tion for all this period. The defendant 
was thus deprived for all these years to 
make use of his property; in the man- 
ner he liked. The controversy raised in 
the case has been decided in favour of 
the defendant by the trial court as well 
as the first appellate court. After hear- 
ing the arguments in the second appeal 
at the admission stage, it was not in- 
clined to admit the appeal and when go-« 
ing to dictate the order of-dismissal, a 
prayer was. made for allowing to move 
an application for withdrawal as __ oral 
request. was not accepted. I am, there- 
fore, clearly of the view that before 
granting any permission for withdrawal 
of a suit at the stage of second appeal, 
the plaintiff cannot claim an absolute 
right to withdraw the suit and the facts 
and circumstances of each case will have 
to be seen before granting or refusing 
such .prayer. In the present. case, the 
plaintiff has not mentioned any circum- 
stance worth-the-name for allowing such 
prayer and in the facts and circum- 
stances of this case aS, already mentioned 
above, I do not consider it a fit case for 
granting such request. made by the plain- 


16. In the result, the application filed 
by the plaintiff dated: 8-3-1982 for with- 
drawing the suit and appeal is dismiss- 
ed. 


17. The lower appellate court after 
considering the oral: and documentary 
evidence in detail has arrived to the 
finding that though the plaintiff was al- 
lotted 219.44 sqr. yards of land but the 
plaintiff was unable to prove that he had 
left any portion out of it unconstructed 
only towards the northern side. The 
plaintiff himself was not clear as to on 
which side the portion was left vacant 
i.e, without construction. Tt was incum- 
bent upon the plaint:ff to have clearly 
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ag withdrawn by.. the. trial Judge, On Oct: 
14, 1966 Raja Maheshwar Rao sold his 
2/2 share. in Odeon to N. C. Subramaniam 
and his sons who in their turn sold that 
share to Isherdas . Sahni and Brothers on- 
Jan. 1, 1970. Raja Rajeshwar Rao who 
was defendant in the original suit filed 
an appeal to the Division Bench of the 
High Court. During the pendency . of -the 
appeal, the plaintiff died leaving a will 
and the executor, was appointed under 
the will was impleaded . -as second re- 
spondent in the appeal. . The Division 
Bench held that 5. 2 of the Partition Act 
had -been invoked by the plaintiff and 
the plaintiff could not withdraw a suit 
in the circumstances of. that case, It was 
further held. oy the request of the de- 
fendant u/s. 3 (1) of the Partition Act 
must be enquired into by the trial court 
and accordingly the appeal was allowed 


and the trial court was directed to re- 


‘store the suit and. frame necessary issues 
and dispose of the request made by. the 
defendant in accordance with law. 


13. 
judgment ‘of the Division Bench of the 
Madras High Court, an appeal was filed 


to the Hon’ble. Supreme. Court, Learned - 


counsel for the parties appearing before 
the Supreme .Court agreed. that 
the only question which ‘survived and 
which required decision’ was whether in 


_ the circumstances of the case, the trial 


Judge could allow withdrawal of the 
.suit. Their Lordships were, therefore, in 
the above case wére only called upon to 
determine the correct position under 
O. 23, R. 1, C. P. C, in respect of a suit 
for partitión of joint property in which 
the provisions of the Partition Act had 
been invoked or were sought to be ap- 
plied. After citing two cases,- AIR 1963 
SC.1566 and AIR 1968-SC 111, their 
Lordships . observed. as under, :— 


“Counsel for both sides have: code: to 
derive support from..the above decisions 
of. this Court. On behalf of the appel- 
lant. it. has been contended that under 
O. 23, R. 1 there is. an unqualified right 
to withdraw the suit if the plaintiff does 
not wish to proceed with it. It is con- 
ceded that if any vested right comes into 
, existence before the prayer for with- 
` drawal is made, the court is not bound 
to allow withdrawal but it is suggested 
that this can happen only in very limit-. 
ed circumstances i.e: where a prelimi- 
nary decree had been passed or in those 
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' Aggrieved against the aforesaid 
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cases where a set off has-been. claimed: 
or a counter-claim has. been made. Ac-: 
cording to the appellant no preliminary 
decree _ had. been passed. in the present ` 
suit. and thus no vested right had come 
into existence. in favour. of the defen- 
dant.: There was no question of any 
counter-claim or set off and therefore 
the trial court was fully justified in al- 
lowing withdrawal. of the suit. If the 
metter were to be viewed only in the 
above light the appellant’s contention 
would have a good deal of force., But 
the nature and incidents of a partition 
suit and the consequences which ensue 
onze the provisions of the Partition Act 
are invoked or sought to be. applied. 
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must be considered before the conten- 
tions of the appelant g counsel can be 
accepted.” l 


Their Lordships thus held that a suit in 
which the provisions of Ss. .2 and 3 of. 
the Partition Act were invoked cannot 
be..allowed to be withdrawn by the 
plaintiff after he had himself requested 
for a sale under Sec. 2 of the Partition 
Act and the defendant had applied to 
the court for leave to buy at a valuation 
the share of the plaintiff under S., 3. In 
the above case, ‘their. Lordships were 
considering a suit. under the Partition 
Act and a prayer was. made for with- . 
drawal to suit at the ‘trial stage. In the 
case before me, the situation is entirely 
diferent. Even with regard to the scope 
of ©, 23, R. 1 on behalf of the appellant 
before the Supreme Court, it was con- 
ceded that if any vested right came into 
existence before the prayer for. with- 
drawal was made, the court was not 
beund to allow withdrawal but it was 
suggested that. this could have been 
only in very limited circumstances that 
is where a preliminary decree had been 
passed or in those cases where a set off 
had: been claimed or a counter-claim had 
been made.-Their Lordships held that if’ 
tha matter were to be viewed only in 
the above light, the appellants’ conten- 
ticn could have a great deal of force. 
From a perusal of the above observa- 
ticns, it cannot be held that in the above 
case it was laid down that a plaintiff had 
an absolute right to withdraw a suit, by 
making a prayer at the stage of second 
appeal, where the suit had been dismiss- 
ed ky both the lower courts. 

14.. From a perusal of all the above 
mentioned authorities; I am of the view 


that a plaintiff even under sub-rule (1) 
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tive right on the defendants. In fac: what 
has been decided in the suit is that the 
plaintiff failed to establish that the land 
in: dispute was the village pathway I am 
not impressed with the contention put 
‘forward on behalf of the defendants- 
` -respondents that in the suit a nding 
has been recorded in favour of the. de- 
fendants that the land in dispu-e be- 
longed to them. Even if there was a 
finding to this effect in the suit, i will 
not confer any vested or subs-antive 
right on the defendants. The decree of 
dismissal of the suit by itself doe: not 
confer any right on any party lo the 


suit. Moreover, on the allegations in the. 


plaint the land in dispute was said to be 
a village pathway. There had beer some 
litigation also in the past about this 
land, If the plaintiff is allowed to with- 
draw the suit, the defendants wll not 
be affected adversely as by the with- 
drawal of the suit the cloud, if azy, on 
the defendant’s right would -anish. 
They will not be in a more disadventage- 


ous position than in what they were be- 


cause of the decree of dismissal c the 
suit, It has been stated in the a=plica- 
tion for withdrawal that a represe-:tative 


suit by the residents of the. zillage 


would be filed as the interest of ¢2nera!l 
public is involved. On a consideration of 
the entire circumstances of th: case, 
I think the plaintiff appellant may be 
permitted to withdraw the suit om pay- 
ment of all the costs hitherto ard of 
this appeal.” 


In R. Ramamurthj Aiyer v., Raja Y. Raj- 
eshwar Rao (AIR 1973 SC 643) Kaja V. 
Rajeshwar Rao and Raja V. Maheshwar 
Rao (deceased) who were brothers own- 
€d the cinema known as Odeon at Woods 
Road, Madras in equal shares. Th pro- 
perty was leased out by them to Isher 
Das Sahni and brothers. In 1965, Raja 
V. Maheshwar Rao filed a suit in which 
it was stated that apart from othe pro- 
perties owned by the two brothers 
Odeon Cinema which consisted of land 
buildings, theatre, furniture, talkie 
equipments etc, was owned by them in 
€qual shares. The lease in favcar of 
Isher Das Sahni and Brothers was žo ex- 
pire on 30-4-1967. In para No. 11 of the 
plaint, it was pleaded that havi-g re- 
gard to the nature of ‘the property, it 
was not possible or feasible or conveni- 
ent. to divide it into two hal-es by 
retes ‘and ‘bounds: It was prayed -that 
the court in exercise of its ‘inherext jur- 
isdiction. should direct the- property .. to 
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be sold by public auction ‘and pay the 
plaintiff his 1/2 share in the net pro- 
ceeds, the sale being subject to the lease. 
in. favour of Isherdas Sahni and Bros. 
In the written statement filed by Raja 
V. Rajeshwar Rao, it was denied that 
Odeon Cinema property was not capable 
of division into two halves by metes and 
bounds and it was averred that such a 
division was not only possible but it 
would be also just and proper. Their 
Lordships then quoted Paras Nos. 6 and 
7 of the written statement. In Para No. 
7 a plea was taken by the defendants 
that in the event if court held that the 
Property was incapable of division into 
two shares, defendant was ready and 
willing to pay the plaintiffs’ share in the 
suit property. In para 12 it was pleaded 
that in the event of the court ordering 


sale of the suit property, a de- 
cree might be passed in favour 
of the defendant for the pur- 
chase of the plaintiffs share at a 


valuation determined by the court. On 
July 26, 1965 the court appointed a Com- 
missioner, Before the Commissioner the 
defendant consistently pressed for a 
scheme being suggested by which divi- 
Sion of the property in dispute could be 
affected. The Commissioner submitted a 
report on Aug. 27, 1965 indicating that - 
he had the difficulty in sug- 
gesting a division. , Their Lordships of 
the Supreme Court observed that it was 
clear from the order of the single Judge 
that the prima facie impression which 
he had formed after inspection of the 
property was that it was not capable of 
division by metes and bounds. He had 
not given final decision on the matters 
when an oral application was made by 
the plaintiff for withdrawing the suit 
with liberty to institute a fresh suit. An 
objection was raised before the trial 
Judge that because defendant had in- 
voked the provisions of S. 3 of the Par- 
tition Act, the plaintiff could not be per- 
mitted to withdraw the suit. The trial 
Judge took the view that so long as a 
preliminary decree had not been pass- 
ed in the partition suit, it was open to 
the plaintiff to withdraw the suit. Con- 
sidering the question whether liberty 
should be granted to bring a fresh suit 
under O. 23, R. 1, the trial court treated | 
it to.be axiomatic ‘^at in a suit for par- 
tition or. rede: .. when a plaintiff 
withdraws F; Abe entitled to 
file-a fresi yy wns action is 


a recurring one, .. The suit. w a»: smissed 


Y 


=, 


1952 Ram Dhan v. 
Allahabad High Court in Vidhya 
Dhar Dube v. Har Charan (AIR 
1971 All 41) was not brought to the 


notice of Asthana, J. in Kamta v. Gaya 
(AIR 1972 All 143). In the aforesaid 
Vidhya Dhar Dube’s case, the Division 
Bench of the Allahabad High Court con- 
sisting of A. K. Kirty and H. Swarup, JJ. 
had taken into consideration, AIR 1968 
SC 111, AIR 1963 SC 1566 and earlier 
decisions of. the Allahabad High Court 
and had also taken into consideration 
the case decided by WN: U. Beg, J. in 
Kedar Nath v. Chandra Kiran (AIR 1962 
All 263) (supra) and took the view that 
the provisions of O. 23, R. 1 (1) did not 


apply in terms to appeals. An argument 


was specifically raised that the court be- 
low was in error in holding that the 
plaintiffs had no absolute right to with- 
draw the suit at the appellate stage 
under O, 23, R. 1 (1), C. P. C. It was 
also argued that appeal was a continua- 
tion of the suit and hence even in ap~< 
peal the plaintiffs could withdraw the 
suit. The Court did not find any merit 
in this contention. It was observed that 
“a plaintiff has a right to continue or 
withdraw a suit till a decree comes 
into existence, Onte the court makes a 


final adjudication and passes a decree 
certain rights become vested in the party 
in whose favour the -decree is made. 
Where the suit is dismissed, certain 
rights become vested in the defendant 


; inasmuch as the findings given in the 


judgment become binding on the parties 
and operate as res judicata in subsequent 
litigation between the parties. The right 
of a plaintiff to withdraw the suit at the 
appellate stage thus becomes stibject to 
the rights acquired by the defendant 
under the decree and ceases to be an ab- 
solute right.” (emphasis added). 

12. In the above case the court had 
considered the Supreme Court case re- 
ported in AIR 1968 SC 111 and had dis- 
tinguished it on the ground that in that 
case the court had to consider the right 
of a plaintiff to withdraw the suit be- 
fore a decree came into existence and 
not after the decree had come into be~ 
ing, The matter again came up for con- 
sideration before K. N. Seth, J. of the 
Allahabad- High Court in Kanhaiya v, 
Dhaneshwari (AIR 1973 All 212). In the 
above case an application was submitted 
by the plaintiff-appeliant under O, 23, 
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R. 1, C..P. C. praying that the plaintiffs 
appellants be permitted to withdraw 
from. the abovesaid suit with- liberty to 
institute a fresh suit in respect of the 
subject matter. At the time of argu- 
menis, however, the learned counsel 
pressed his prayer only under sub-r. (1) - 
of R. 1. It was also a suit for injunction 
restraining the defendants from inter- 
fering with the plaintiff’s right in re- 
spect of the plots in dispute alleging 
that the plaintiffs were ‘Bhumidars’, The 
suit was dismissed by the trial court and 
the decree was confirmed by the learned 
Additional Civil Judge. The court held 
that the plaintiffs-appellanits had no 
right under O, 23, R. 1 (1), C. P. C. to 
withdraw the suit when rights had ac- 
cruej to .the respondents under -the 
decree.. Merely because an appeal had 
been filed, it cannot be saiq that no 
rights have vested in or accrued to the 
respondent under the decree sought to 
be challenged. That decree can be en- 
forced in spite of the pendency of the 
second appeal. The view taken by 
Asthana, J. in Kamia v. Gaya Prasad 
was held to be unjustified. The matter 
again came up for consideration before 


Asthana, J. of the Allahabad Bench in 
Suraj Pal v, Gharam Singh (AIR 1973 
All 466) The learned Judge again 


affirmed his earlier view that a plaintiff 
can always withdraw from a suit even 
at an appellate stage and the appellate 
court had power io allow the with- 
drawal under O. 23, R. 1 even where 
the suit had been dismissed by the trial 
court. It was thus held by Asthana, J. 
in the above case as under (at p. 468) :— 


“The learned counsel for the plaintiff- 
appellant does not claim the order for 
withdrawal on the basis of absolute un- 
qualified right enuring in the plaintiff. 
He submits that in view of the ratio of 
decision in AIR 1971 All 41 (supra), this 
Court may permit the plaintiff to with- 
draw the suit as by such withdrawal no 
vested or substantive right of the defen- 
dants is to be adversely affected, In re- 
ply the learned counsel for the defen- 
dant respondents submitted that the de- 
fendants’ vested rights would be -ad- 
versely affected inasmuch as the findings 
recorded by the trial court and affirmed 
by the lower appellate court would be 
set aside and whatever benefits accrued 
to the defendant will no longer be 
available to them, I do not think the 
findings recorded on the issues arising 
in the suit confer any vested or substan- 


- 
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filed by the plaintiff, who had been un- 
suecessful in both the courts below, 
Hon’ble Singhal J. (as he then was) con- 
‘Sidered the entire appeal on meriés. and 
held that he had no hesitation in bLoldinz 
that the suit before him could nit be 
instituted by or on behalf of the plain- 
tiff firm because it had not been ree 
istered at the time of the instituton af 
the suit. The two courts below wer2 
quite right in deciding issue No. i 
against the plaintiff and in  dismissinz 
the suit. Faced with such a situation in 
the above appeal, learned couns2] far 
the appellant made a request; whle re- 
plying to the arguments of the l:arned 
counsel for the respondents the the 
plaintiff may be allowed to withdraw the 
suit under O. 23, R. 1 (2), C. P. C wita 
liberty to institute a fresh suit om tha 
same subject matter. This reque=t was 
opposed by the learned counsel fr tha 
respondents on several grounds The 
court thus held that no written applica- 
tion had been made by the learned coun 
sel for the plaintiff appellant giving tha 
reasons why such a request was net 
made ‘in the trial court or the ccart af 
first appeal even though: it was specift- 
cally pleaded that the plaintiff was nct 
a registered firm and could not irstitut= 
the suit. There was also nothing to show 
why request for withdrawal with liberty 
to: institute a fresh suit should be zrant- 
ed. in these circumstances, the’ r2quest 
was turned down. In the above case also, 
the plaintiff had made a request under 
QO, 23, R. 1 (2), C. P. C. with liberty to 
‘institute a fresh suit on the sam= sub- 
ject matter, No application was sabmit- 
ted even in writing and the abore re 
quest was only made orally. The abov2 
case thus also does not render any a= 
Sistance to the problem posed in the 
case before me, 


10. There are series of conclicting 
decisions of the Allahabad High Court 
on fhe provisions of 0O. 23, R. 1 (1, 
C. P.C. N. U. Beg, J. in Kedar Nath 
v. Chandra Kiran (AIR 1962 All 26) 
laid down that O. 23, R. 1 (1), ŒC P.G. 
did not give an absolute right t 
plaintiff to withdraw the suit, az any 
rate at the stage of second appeal The 
matter lay within the discretion ci the 
Court. There the case was at the stage 
of second appeal and the trial corst had 
given a finding of fact in favour bf the 
defendant which was binding in second 
appeal. The court .should not deprive 
the defendant of the plea of res jud 
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_latter is able to make out. 


the . 


ALR 
cata by allowing the plaintiff to’ with- 
draw the suit at that stage unless the 
‘some good 
grounds for giving him the permission, 
A similar matter came up for considera- 
tion’: before K. S, Asthana, J. of Allaha- 
bad High Court in Kamta v. Gaya Pra- 
Sad (AIR 1972 All 143). According to the 


‘learned single Judge, sub-r. (1) of R. I 


of O. 23, C. P. C. conferred an unauali- 
fied right on the plaintiff to withdraw 
the suit at any time. Since an appeal 
was continuation of the suit, the right 
of the plaintiff to ‘withdraw from the 
suit inheres even at the appellate stage. 
On the language of sub-r. (1), according 
to the learned Judge it was difficult to 
hold that the plaintiff had only a quali- 
fied right to withdraw from the suit. 
The learned Judge placed reliance on the 
following observations made by the Su- 
preme Court in the case of Hulas Rai v. 
K. B. Bass & Company (AIR 1968 SC 111 
at p: 113) :— 


“The language of O. 23, R. 1, sub- 
rule (1), gives an unqualified right ta a 
plaintiff to withdraw from a suit and, if 
no permission to file a fresh suit is 
sought under sub-rule (2) of that Rule, 
the plaintiff becomes liable for such costs 
as the Court may award and becomes 
precluded from instituting any fresh 
suit in respect of that subject matter 
under sub-rule (3) of that Rule. There 
is no provision in the Civil P. C. which 
requires the Court to refuse permission 
to withdraw the suit in such circum- 
stances and to compel the plaintiff to 
proceed with it. It is of course, possible 
that different considerations may arise 


.where a set off may have been claimed 


under O. 8, or a counter-claim may have 
been filed, if permissible by the proce- 
dural law applicable to the proceedings 
governing the suit. 


Further in the case of a suit between 
principal and agent, it is the principal 
alone who has- normally the right to 
claim rendition of - accounts from the 
agent. The agent cannot ordinarily claim 
a decree from the principal.” 
According to Asthana, J., the above 
quoted observations of the Hon’ble Su- 
preme Court, rendered the view taken 
by the learned single Judge in the case 
of Kedar Nath v. Chandra Kiran Pre) 
nugatory. 


. Ji.. It may ‘be Jerne to ob- 
serve at this stage- that an earlier 
Division: Bench case decided -by the 


y 
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rule (2),.he shall-be liable for such costs 
as the court may award and shall be 
precluded from instituting any fresh suit 
in respect of such subject matter or such 
part of the claim”. It is contended that 
from a perusal of the aforesaid provi- 
sion itself, it is clear that the only liabi- 
lity which can be put on the plaintiff 
is about the saddling of costs as the 
court may award and the provisions of 
sub-rule (1) of R, 1 of O. 23 were man- 
datory and the permission cannot be 
refused where the plaintiff is making 
a prayer for withdrawing a sult and ap- 
peal without any reservation. Reliance 
is placed on (Hulas Rai v. K. B. Bass & 
Co., AIR 1968 SC 111; R. Ramamurthi 
Aiyar v, Raja. V. Rajeshwar Rao, AIR 
1973 SC 643, Kamta v, Gaya, AIR 1972 
All 143 and Surajpel Singh v. Gharam 
Singh, AIR 1973 All 466. 

6. On the other hand, it was contend- 
ed by the learned counsel for the re- 
spondents that the provisions of sub-rule 
(1) of Rule 1 of .O. 23 though may be 
applicable in case of a suit but cannot 

in terms apply in the case of an appeal. 
A party once having a decision by a de- 
cree in his favour by a competent court 
of law, it acts res judicata in subse- 
quent proceeedings and a party having 
lost after having a full trial in a court 
cannot claim as a matter of right to make 
a prayer to withdraw the suit in a court 
of appeal and much less in a court of 
second appeal. It is further argued that 
this litigation is going on between the 
parties for a period of about 17 years 
and when the appellant considered that 
he was not going to succeed in the ap- 
peal, he cannot set at naught the long 
proceedings of all this period, by with- 
drawing the suit without any ryhme or 
reason, Reliance is placed on Eknath Bin 
Ranoji v. Ranoji Bin Bowaji, (1911) ILR 
35 Bom 261, Sita Ram Agarwal v. Har- 
nath, 1969 Raj LW 561: (AIR 1970 Raj 
99), Basudeb Narayan v. Shesh Narayan, 
AIR 1979 Pat 73; Kedar Nath v. Chandra 


Kiran, AIR 1962 All 263; V. Dubey v.. 


Har Charan, AIR 1971 All 41 and Kan- 
haiya v. Dhaneshwari, AIR 1973 All 212. 

7. I would first deal with the cases 
cited at. the bar. In (1911) ILR 35 Bom 


- 261 (supra) the plaintiff filed a suit te 


recover possession cf certain lands. The 
suit wag dismissed by the trial Court. 
The. plaintiff filed an appeal before the 


' District Judge and before the admission 


of. the. “appeal applied before the Dis- 
trict Court for leave to withdraw the 
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suit and praying for liberty. to file a. 
fresh suit. This application was heard 
and granted by the District Judge with- 
out any-notice to the defendants. The 
defendants aggrieved against the order 
of the District Judge filed a revision be- 
fore the High Court, It was contended 
before the High Court that the learned 
District Judge acted with material ir- 
regularity in exercise of its jurisdiction 
in two particulars. In the first place, ‘his 
duty upon the presentation of an appeal 
was laid down by O. 41, R. 11 from which 
it appears that he might dismiss the 
appeal without sending notice to the re- 
spondents or he may adjourn the hear- 
mg, if the appellant did not appear, he 
might dismiss the appeal. But there was 
no provision allowing him to entertain 
an application, the effect of which would 
be to get rid of the decree of the lower 
court without any notice to the decree- 
holder and without any hearing of the 
appeal. It was also contended that the 
course taken by the learned District 
Judge was not sanctioned by the pro- 
visions of Order 23, The court was em- 
powered to make an order permitting 
withdrawal from a suit or abandonment 
of part of claim where it was satisfied 
that the suit must fail. That implied that 
the suit had not yet been disposed of. 
It was further argued that in the case 
the suit had been disposed of and the 
decree had been passed in favour of the 
defendants. The court in these circumst- 
ances observed that it was beyond the 
power of the court to allow the withdra~ 
wal from a suit with leave to file a fresh 
suit on the same cause of action after 
the defendant had obtained a decree in 
his favour. The Court, therefore, set 
aside the order of the District Judge un- 
der O. 23 and directed him to admit 
or reject the appeal under the provisions 
of the O. 41, R. Ti. 

8. The aforesaid case does not solve 
the controversy raised in the case before 
me. In the above case the prayer was 
made by the plaintiff for leave to with- 
draw the suif and praying for liberty to 
file a fresh suit. The application was. 
heard and granted by the District Judge 
without admitting. the appeal and with- 
out any notice to the defendants. In the 
case.in hand the plaintiff has prayed for 
permission to withdraw the suit without 
any reservation and the respondent has 
appeared by filing a caveat, 

. % In Sita Ram. Agarwal y,  Harnath 
(AIR. 1970 Raj 99) a second appeal” was 
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YV. B. Sharma, for. Appellant; .C. K. 
Garg and O. P.: Garg, for’ Respcndent 
No. 3. . 


JUDGMENT:— This civil second ap- 
peal by the plaintiff is directed egainst 
the judgment and decree. of learned 
Additional District Judge No. 6, Jaipur 
City, Jaipur, dated Dec. 17, 1981 <ffirm- 
ing the judgment and decree passed by 
the learned Munsif (West) Jaipur City, 
Jaipur dated Jan. 18, 1975 dismissing the 
suit of the plaintiff. 


2. The defendant-respondent No. 3 
filed a caveat at the stage of admission of 
the appeal. On 5-3-1982, arguments in 
the appeal were heard for a considerable 
long time and no sooner than an order 
was going to be dictated in the court, 
learned counsel for the appellant made 
an oral request that he may be permit- 
ted to withdraw the suit itself. On this, 
an order was passed that no oral request 
could be considered at that stage. Learn- 
ed counsel for the appellant then srayed 
for granting time to move an appl:zation 
in writing in this regard. The aprellant, 
thereafter, submitted an application on 
8-3-82 under O. 23, Rule 1, sub-rule (1) 
read with S, 151, C.P.C. with a request 
that he was no more interested im pro- 
secuting the present appeal as well as 
the suit and hence wants to withdraw 
his suit unconditionally. It was, there- 
fore, prayed that this court .mey be 
pleased to accept this application ər al- 
lowing withdrawal of the present appeal 
as well as the suit itself unconditionally 
without any reservation. 


3 A reply was submitted ‘ty the 
learned counsel for respondent No. 3 
contesting the aforesaid application sub- 
mitted by the appellant. It was sabmit- 
ted in the reply to the application that 
the application did not lie within the 
scope of O. 23, R. 1, C.P.C. and without 
admission of appeal itself, no appl cation 
for withdrawal of suit was maintanable. 
That after a protracted trial of sit and 
appeal that is to say after waste ef.. lot 
of public money and time and after the 
respondents had been subjected tc great 
strains and expenditures in def2nding 
against the suit, the appellant warted ta 
set at naught the results obtained >y the 
respondent .and concurrent findings 
given on material. issues by two courts 
below. The application was in the nature 
of abuse of process. of the court ard law. 
That the suit did not suffer from anv 
formal defect nor was it claimec : that 
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there was any such ground where the- 
withdrawal could be claimed with justi- - 


fication, . The main controversy in the 
sut was whether the plaintiff appellant 
had been given on. lease the disputed 


Piece of land by the U.LT. The defen- 
dant respondent claimed that the. same 
had been sold along with some other 
land to him ie. Shri Ashwini Sethi son 


of Shri O. P. Sethi, The respondent 
wanted to enclose the land and some 
other part contiguous to it by raising 


compound wall, The plaintiff created ob- 
struction unauthorisedly and filed the 
suit. He succeeded for as much as 17 
years in preventing the defendant-re- 
spondent from making the rightful use 
of his land by obtaining the injunctions 
during the pendency of appeal and suit, 
The findings given by the two courts 
below have negatived in clear terms, the 
alleged right of the plaintiff. The find«= 
ings, therefore, were in the nature of 
the respondent’s right having been de 
termined favourably for him. The accru~ 
ed rights, therefore, should not be al- 
lowed to be taken away by the appel- 


lant under the garb of the present 
prayer of withdrawal of the suit. 
4. Learned counsel for the parties 


were, therefore, heard at length on the 
application filed under O, 23, R. 1. sub=- 
rule (1), C.P.C, 


5. It was contended by the learned 
counsel for the appellant that there was 
a distinction between applications fil- 
ed under O. 23, R. 1, sub-rule (1) and 
sub-rule (2), In a case where the’ plain- 
tiff did not make a prayer for withdraw- 
ing the suit with liberty to institute a 
fresh suit in respect of the subject mat- 
ter of such suit and kept no reservation, 
the plaintiff had an absolute right under 
sub-rule (1) of R. 1 of O. 23 to withdraw 
from his suit and such permission cannot 
be refused. According to the learned 
counsel the question of satisfaction of 
the court to allow withdrawal of the suit 
on the ground that the suit was failing 
by reason of some formal defects or 
that there were other sufficient grounds 
for allowing the plaintiff to institute a 
fresh suit could ‘only apply where a 
plaintiff was praying for withdrawal of 
the suit with liberty to institute a fresh } 
suit, It was also argued that sub-rule (3) 
of R. I- of O. 23 itself laid down that 
“where the . plaintiff withdraws from 
a suit or abandons part of a claim with- 
out the permission: referred :-to in sube. 
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Ram Dhan, Appellant v. Jagat Prasad 
Sethi and others, Respondents. 


Civil Second Appeal No. 13 of 1982, 
D/- 30-4-1982.* 


Civil P. C. (5 of 1908), O. 23, R. 1 (1) — 
Withdrawal of suit and appeal — Plain- 
tifs suit dismissed by lower courts — 
Controversy raised in suit decided m 
favour of defendant by lower court as 
well as appellate court — Withdrawal of 
second appeal and suit without any re- 
servation — If can be allowed. 


A plaintiff even under sub-rule (1) of 
R. 1 of O. 23 hag no absolute right to 
withdraw from the suit where some 
vested right has accrued to the defen- 
dant. Before a final decree is passed by 
the trial Court, the question of any vest- 
ed right in favour of a defendant mav 
arise only in very limited circumstances, 
and that would be for the trial Court 
where such request is made before deci- 
sion of the case finally. Ordinarily, un- 
der sub-rule (1) of R. 1 of O. 23, it would 
not be necessary for the plaintiff to show 
any formal defect in the suit before 
making a prayer for its withdrawal 
without any reservation, But’ in a suit 
where the defendant acquires any right. 
the court will consider all the circum- 
stances before accepting the prayer of 
the plaintiff for withdrawal of the suit. 
There can be no manner of doubt that 
where a plaintiff makes a prayer for 
withdrawal of a suit along with liberty 
to file a fresh suit, the provisions of 
sub-rule (2) of R. 1 of O. 23 would be 
attracted. The position for a plaintiff to 
withdraw his suit without any reserva- 
tion i.e. without any prayer to allow him 
to bring a fresh suit in respect of the 
same subject matter, would be consider- 
ed under the provisions of sub-rule (1) 
of R. 1 of O. 23 but the considerations 
should be different if such request is 
made during the trial of a suit and dur- 
ing the stage of first appeal or second 
appeal where the plaintiff has lost his 
case. in the lower courts, There can be 
no manner of doubt that the appeal is 
‘ a continuation of the suit, but at the 





*Apainst judgment and decree of R. P, 
Mitruka, Addl. Dist. J. No. 6, Jaipur, 
D/- 17-2-1981. 
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same time a court of Ist appeal or se- 
cond appeal may not even admit the an- 
peal and can dismiss at the admission 
stage, It would be certainly unfair to the 
defendant if a plaintiff having lost in 
the two courts below and after making 
arguments for admission of second ap- 
peal in the High Court and having not 
been able to succeed in getting the ap- 
peal admitted, may be allowed to with- 
draw the suit itself by way of absolute 
right and thus negative the benefit of 
long trial having culminated: in favour 
of the defendant. It is no doubt correct 
that there is provision under sub-rule (3} 
of R. 1 of O. 23 that the plaintiff shall 
be liable for such costs as the court may 
award and shall be precluded from in- 
stituting any fresh suit in respect of 
such subject matter or such 
part of the claim, but the 
award of costs alone can hardly be a 
just and proper solace to the defendant, 
It is right that the plaintiff will be pre- 
cluded from bringing a fresh suit on the 
same subject matter, but it also cannot 
be denied that the defendant would nof 
be entitled to use the findings given in 
such a suit, as res judicata in subsequent 
preceedings, (Case law discussed). 

. | (Para 14) 


Jagat Prasad 


Before granting any permission for 
withdrawal of a suit at the stage of se- 
cond appeal, the plaintiff cannot claim 
an absolute right to withdraw the suit 
and the facts and circumstances of each 
case will have to be seen before grant- 
ing or refusing such prayer. In the pre- 
sent case, the plaintiff has not mentioned 
any circumstances worth-the-name for 
allowing such prayer and in the facts 
and circumstances of this case it cannot 
be said to be a fit case for granting such 
request made by the plaintiff. (Para 15) 


Cases Referred: Chronological Paras 
AIR 1979 Pat 73 , 6 
AIR 1973 SC 643 9 
ATR 1973 All 212: 1972 All LJ 575 f. 

12 
AIR 1973 All 466 5, 12 
ATR 1972 All 143 5, 10. if 
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11, 
AIR 1970 Raj 99: 1969 Raj LW 561 6. 
9 
AIF. 1968 SC 111 5, 10, 11, 12, T3 
AIR 1963 SC 1566 ti, 13 
AIR 1962 All 263 6, 10, 11 
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and benefit of the family.. It is thus 
proved from the evidence of Chaatra 
. Kanwar herself and corroborated by 
recital in Ex. 1 that the money was. need- 
ed for the maintenance of her own child- 
‘ren and. for their education and for the 
benefit of the family. This sale deed was 
registered on 25-4-60 and agricultural 
land for an amount of Rs. 1,950 was pur- 
chased vide sale deed Ex. Al on 26-6-61. 
According to the statement of Chnatra 
Kanwar, Nand Singh had. left 200° beghas 
of land, out’ of which only 51 bighac and 
14 biswas was sold at’ Phuleta and 25 
bighas and 5 biswas of agricultural land 
was purchased at village Sirash by segis- 
tered sale deed Ex, A-1 dated 26-6-6! - and. 
in these circumstances; I see no Treason 
- to ‘hold that the alleged transactior of 
_ sale was made without any. legal neces- 
sity. The learned lower Appellate. Court 
has also held that the sale in question 
was made for the maintenance - 
plaintiffs and for the. benefit of the 
family and this proved the legal 'reces- 
sity for making alienation. 


- Il. I. do not propose A discuss the 
saline cited by Mr. Rastogi « in detail 
as the principle enunciated in ios cases 
that: the burden to prove legal nec2ssity 
lies on the vendee cannot be disputed. 
However, the question about legal reces- 
bity. depends on the facts | and cium- 
stances of each case. I may also - point 
-iout a special feature of this case’ zs al- 
ready mentioned above that there was 
no pleading at all in the plaint regarding 
want of legal necessity. In all the cases 
relied upon by Mr, Rastogi, there was 
a clear allegation in the plaint that the 
alienation were made without. legal ne- 
cessity. It was observed by their Lord- 
ships of the Supreme Court in Smt. Rani 
v. Smt. Santa Bala, (AIR 1971 SC 1028] 
(supra), as under:-—. 


(B) Hindu Law — Joint family pro- 
- perty — Alienation — Legal nessity 
~~ Proof — Recital in sale deed of legal 
necessity — EVNEN Rary value. 


-. Legal necessity does not: mean actual 
compulsions, it means pressure upon the 
estate which in law may be regarded as 
‘serious and’ sufficient. The onus of prov- 
ing legal necessity may ‘be  dischargec 
' by the alienee by proof of actual meces- 
sity or by proof that he made. proper 
and bona fide enquiries about the. =xist~ 
ence of the necessity and that he did al. 
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that was reasonable to satisfy himself as 
to the: existence of the necessity. Reci- 
tals in a deed of legal necessity do not 
by themselves prove legal necessity. Tha 
recitals: are,, however, admissible in evi- 
dence, their value varying according to 
the circumstances in which the transac- 
tion was entered into. The recitals may 


“be used to corroborate other evidence of 


the existence of légal necessity. The 
weight to be attached to the recitals 
varies according to the ‘circumstances. | 
Where the evidence which could be = 
brought before the Court and is within 
the special knowledge of the person who 
seeks to set aside’ the ‘sale is withheld, 
such evidence being normally not avail- 
able to.-the alienee, the recitals go to 
his aid with greater force and the Court 
may be justified in.appropriate cases in 
raising an inference agairist. the party 
seeking to set aside the. sale on the 
ground of absence ‘of legal necessity 
wholly. or partially, when he withholds 


evidence. in his possession.” 








12. As regards the question of taking 
permission from a’ competant court of 
law in this case, I am in agreement with 
the view taken in Sunamani Dei v. 
Babaji Das: (AIR 1974 Orissa 184) 
when the minor and his mother . consti- 
tute a Hindu -joint family, each with a 
moiety of undivided interest in any im- 
moveable property belonging to -the 
family, in the absence of the father, the 
mother as natural guardian, can alienate 


even the minor’s half share in the im- * 


moveable property under . the personal 
law, S. 8 of the Hindu Minority and 
Guardianship Act will not apply to suchi 


Smt. Suga Bai v.. Hira Lal 
Madh Pra 32) (supra) referred to above, 
No other point was pressed by the learn=i 
ed counsel for the appellants. 


13. In the result, this appeal fails and 
is dismissed. However, looking : to the 
facts and circumstances of this case, that 
the plaintiffs were minor, the parties 
are left to bear their: own costs, ` 


. Appeal dismissed, 


“wh, 
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inor members of a joint Hindu family 
is sold by a natural guardian in order to 
pay off debts of the father of minor 
plaintiffs, it is not only necessary to 
prove convincingly the existence of such 
debts, but it has also to be proved that 
demands were made by the creditors and 
there was pressing need for the payment 
of such debts, In the present case, even 
the existence of the debts left by deceas- 
ed Nand Singh is doubtful and there is 
no iota of evidence worth the name that 
any creditors were making demands or 












‘pressing for the payment of their debts. 


It was held in Sithaldas v. Chandratan 
(AIR 1955 Raj 39) (supra) that mere anti- 
cedency of the father’s debts does not 
authorise a manager other than the 
father to alienate or burden the estate. 
There should be further circumstances .to 
show that there was a necessity to 
pay up the father’s debts and that neces- 
sity was of a type which entailed either 
a certain degree of pressure on the estate. 
some danger to be averted or some bene- 
fit to be conferred or some other circum- 
stance which would show that the ali- 
enation was eminently desirable or 
urgently .called for, to ease the situation 
existing on the date of transfer, 


10. Though it has been held that the 
sale could not be justified on the ground 
of payment of antecedent debts, but still 
there are other grounds taken by the de- 
fendant Anand Singh that it was’ made 
in order to impart education and main- 
tenance of the plaintiffs. It is admitted 
by Smt. Chhatra Kanwar herself who 
had appeared as DW 1 that her husband 
Nand Singh had died in Smvt. 2015 (1958). 
Nand Singh when he died left two sons 
and two daughters and Chhatra Kanwar 
herself. Out of the aforesaid four child- 
ren, three were minors and. one daughter 
Mool Kanwar had already been married. 
She admitted that the up-keep and main- 
tenance and the responsibility of the 
entire ‘house had fallen on her as she was 
the eldést member of the family. Nand 
Singh had only left Rs. 1,200 in cash at 
the time of his death. She was unable to 
tell as to how much amount was spent 
by her in a month, She however, admit- 
ted that the amount of Rs. 1,200 Jeft by 
her husband was spent within a period 
of 1-2 years. After the said amount had 
been spent .up, she used to maintain her 
livelihood by doing labour work. It has 
also: been admitted that when. Nand Singh 
died, he. had left .200 bighas of land. She 
has also-..admitted’ that.she was appearing 
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in the courts for giving her -statement 
in many other cases. She also admitted 
that she had purchased agricultural land 
at village Mehtabpura though she pur- 
chased this land out of the amount of 
compensation received by her and not by 
selling the land at Phuleta. She admitted 
the purchase of land at Mehtabpura 
about 5 years back for an amount of 
Rs. 1950 and she was maintaining her- 
self and her children from the income 
of such land. Though she stated that this 
land was purchased out of the amount 
of compensation money but she could not 
say es to in ich year the amount of 
compensation was received by her. She 
vaguely stated that the amount of com- 
pensetion was received 5 years back but 
admi-ted that she was not paid the 
amount of compensation in cash but was 
only given bonds. She further ‘stated 
that she sold the bonds in order to pur- 
chase the land, It was within the know- 
ledge of Chhatra Kanwar as to how much 
amount was received by her as compen- 
sation money and in what year and she 
purchased the land at Mahtabpura by 
selling the bonds. No evidence has been 
led ky- her except her bald statement in 
this regard and it cannot be believed 


’ from her statement that the amount of 


Rs. 1,950 was paid out of the compensa- 
fion money. She has also admitted that 
she had herself shifted to -Mahtabpura 
from village Phuleta. Though she stated 
that her children were living with 
Mathura Lal at Sirash and Mathuralal 
was maintaining them, but this story set 
up by Chhatra Kanwar cannot be believ- 
ed. Mathura Lal is a Brahmin by caste 
and cshere is no valid reason why child- 
ren of Chhatra Kanwar. who is Rajput 
by caste would be maintained - by 
Mathura Lal without any rhyme or rea- 
son, In the sale deed Ex. 1, there is a 
clear recital that Chhatar Kanwar the 
vendor was a ‘Pardanasin’ lady and there 
was 10 major member in the family to 
look after the agriculture.. It was not 
possible to make proper arrangements 
for cultivating the land and loss was put 
in the cultivation and it was also neces- 
sary to give education to her children and 
to maintain them and,as such she was in 
need of money. It was -further mention- 
en that she. was to pay of the: debts left 
by her husband and the money was also 
needed to perform last rites of her de- 
ceased husband and after discharging of 
all tke responsibilities the balance of tha 
money can’ be utilised for-the. advantage. 


\ 
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legal necessity and- the only ground 
taken was that the sale was: made with- 
out seeking permission from a ccmpe- 
tent court. In these cireumstances, it is 
contended that there was no neca3ssity 
at all to go into the cuestion of. legal 
necessity as such case was not plzaded 
at all in the plaint. It was further argu- 
ed that apart from the pral evidence led 
by the defendant Anand Singh to drove 
legal necessity, there was ample corro- 
boration about the legal necessity from 
the recitals made in Ex. 1. The cas re- 
garding collusion between Chhatra Kan- 


war and Anand Singh is not 
even supported by -Chhatra Kan- 
war herself, on the contrary she had 


taken the plea that neither any sale deed 
was executed by her nor she was paid 
any consideration of Rs. 7,000. Such plea 
taken by Chhatra Kanwar had no legs 
to stand and was decid2d against her by 
both the courts below, In case of legal 
necessity, it was not necessary for the 
vendee to prove that thare was any com- 
pulsion for selling the land. and it was 
enough for the vendee to prove that he 


had made. proper enquiries and -the 
transaction was bona fide. | Reliance 
is placed on Smt. Rani v. Smt. 
Santa Bala, AIR 1971 SC 1028. 


It was also argued that in a case o= ali- 
= enation of undivided irterest in a pro- 
perty belonging to-joint Hindu family 
by the mother as natural guardian, the 
provisions of S. 8 of the Hindu Minority 
and Guardianship Act, jo not apply and 
as such there was no necessity to ootain 
any sanction from any court in casa of 
such alienation. Reliance is placed on 
In re Krishnakant Manganlal, AIR 1961 
Guj 68, Smt, Sugga Bai v. Hira Lal, AIR 
1969 Madh Pra 32 and Sunamani Dei v. 
Babaji Das, AIR 1974 Qrissa 184. 


9. I have given my careful considera- 
tion to the arguments advanced by l2arn- 
ed counsel for both the parties and have 
thoroughly perused the record. A peru- 
sal of the plaint shows that plaintiffs had 
nowhere alleged that the sale in question 
was made without legal necessity. The 
only allegation made in thè plaint was 
that the plaintiffs after the death of their 
father had shifted to village Sirash from 
village Phulata, After the plaintiffs ‘had 
come: to Sirash, the defendants in collu- 
sion got the sale made in Rs. 7,000 on 
20th November, 1959 and the. same was 
"got registered on 25-4-60 in Tehsil Ali- 
garh. In para No. 4-of the plaint; if was 


alleged: that: the defendant No, 2- hsd ño: 
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right to sell the land: without seeking 
permission from a competent court as 
the land in question was in the khate-. 
dari of deceased Nand Singh and belong. 
to minor plaintiffs. The defendant No. f 
Anand Singh has however, in his written: 
statement took the plea that the sale was 
made for the maintenance and educa~ 
tion of the plaintiffs and to pay of the 
debts of deceased Nand Singh etc. It can-, 
not be disputed that the burden to provei 
legal necessity lies on the defendant 
vendee, but at the same time, it is necesa: 
sary for the plaintiffs who ‘want to 
challenge such sell to at least allege in; 
the plaint that such sale was without; 
legal necessity. Pleadings in civil cases; 
have an important consideration and it, 
is well settled that no evidence can be, 
looked into in respect. of a case, which is: 
not made out in the pleadings. Be that asi 
it may, in the present case, the defendant 
Anand Singh had taken the plea of legal 
necessity in his written statement and an 
issue was also framed and the parties 
have led evidence regarding legal neces- 
sity and as such the question has to be 
determined in the present case, The ques- 
tion of legal necessity is a question o 

fact and has to be determined on the facts 
and circumstanceh of each case. As re- 
gards the debts outstanding against Nand 
Singh deceased, I agree with the: conten- 
tion of Mr. Rastogi that no evidence has 
been led to prove the debts of Kanhaiya- 
lal and Phool Chand. Only P. W.. 3, Shiv 
Raj Singh has proved his own debt of 


‘Rs. 200. Even he has not stated that this 


amount of Rs, 200/- was paid to him after 
the alleged sale. No document has been 
produced on record to show that any debt 
of Kanhaiyalal and Phool Chand was 
outstanding against deceased Nand Singh. 
Even Anand Singh D. W. 2 in examina- 
tion-in-chief made a bald statement that 
the land was sold for paying of the debts 
but did not give any. details of such debts, 
He had not said that any amount ouf 
of Rs. 7000/- was paid to any creditor of 
deceased. Nand Singh. Even in the cross- 
examination, he stated that when. Nand 
Singh died then debts were- outstanding 
against him but he did. not know how. 
much was-the amount of debt. He stated 
in a casual.manner that there were debts 
of Kanhaiyalal, Phool Chand and Thakur 
Padam Singh. From such evidence,.it can-« 
not be. proved at all that. the land’ was 
sold: in: order. to -pay any debts outstand- 
ing against. -deceased Nand .Singh.-In’ -a 


case where. ‘any immovable - property `of 
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the sale deed Ex. I. It was 
that. there was no collusion between de-’ 
fendants Nos, 1 and 2 and: Anand Singh 
defendant No. 1 had proved that he had 
- purchased the land in question after 
making a payment of Rs. 7,000/- to de- 
fendant No. 2in the presence of the 
Sub-Registrar. It was held under issue 
No. 3 that the plaintiffs were only heirs 
to the extent of 1/2 share in the khate- 
dari land of their father Shri Nand 
Singh. Issues. Nos. 5, 7 and 8 were not 
pressed and as such ‘were decided 
against the defendant No: 1. Under issue 


No. 6. It was held that the suit was with-’ 


in limitation, Under issue No. 9, it was 
held that it was not a crucial issue. The 
alienation by a manager for legal neces- 
sity ‘was binding on the estate of the 
minors and so it was- hardly of any con- 
sequence whether any property was left 
for the plaintiffs to the extent of their 
share or not. Issue Nos. 11 and 12 were 
decided against- the ‘defendant No. 2. 
Under issue No. 13, learned trial court 
held that defendant No. 2, the executant 


of document Ex. 1 cannot take advant- 


conduct of 
after 


age of his own fraudulent 
keeping the document with him 


executiön for more than 4 months and. 


not presenting it for registration within 
the prescribed time, It was thus held 
that though the registration of the sale 
deed was in contravention of Sec. 23 of 
the Registration Act, but since it was 
due to the fraudulent conduct of defen- 
dant No. 2, Mst. Chhatra Kanwar. (its 
executant), she. would be precluded from 
taking advantage of her own conduct 
specially when the plaintifs have not 
based their case an the basis of faulty 
registration. 
findings given by the trial court, the 
plaintiffs’ suit was dismissed. 

6. Aggrieved against the judgment and 
decree of the trial court, the plaintiffs 
filed an appeal which came up for con- 


sideration before the learned Additional. 


District Judge No. 3, Jaipur City, Jaipur. 
Learned Additional District Judge affirm- 
ed the decision of the trial court and 
dismissed the appeal. Hence this second 
appeal by the. plaintiffs. 

7. -It was contended by Mr. Rastogi, 
learned counsel for the plaintiffs that 
f issues Nos, 4 and 10° regarding ‘legal 
necessity have been wrongly decided by 
the lower courts. It was contended that: 
the burden of proving legal necessity was 
on Anand Singh, vendee and there were 


number -of circumstances proved on re- 
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cord; which proved beyond any manner 
of doubt that there was no legal neces- 
sity at all to sell the land. In this regard, 
it was pointed out’ that Mst. Chhatra 
Kanwar was an ` illiterate, ‘pardanasin’ 
lady and there was no adult male mem- 
ber in the family to give an independent 
advice to her. No evidence has been pro- 
duced to show that there were any debts 
left by deceased Nand Singh, which were 
to be paid.. Though there is evidence of 
Anand Singh that Kanhaiya Lal and 
Phool Chand owed some money from 
deceased Nand Singh but they ‘have not 
been produced nor any document has 
been. produced to show that these per-. 
sons were -owing money from Nand 
Singh. In any case, it has not been prov- 
ed that there was any necessity for the 


' payment of such debts and there was no 


other alternative left except to sell the 
land. It was contended that the lower 
appellate court. had wrongly’. arrived at 
the conclusion that the sale money out 
of Rs. 7,000 was utilised for the purchase 
of other agricultural land at Sirash. The 


sale deed Ex. A~1 is of 26-6-61 in respect. 


of agricultural land purchased at Sirash 
for Rs. 1950, but this money was paid 
out of the compensation money received 
by Chhatar Kanwar and the plaintiffs in 
lieu of abolition of their Jagir. It was. 
also pointed out.that no independent evi- 
dence was led to prove the execution of 
Ex. 1 and for the payment of the consi-. 
deration..D.W. 4 and D.W., 5 produced in 
this regard being ‘“Hallias’ of defendant 


‘No. 1. were highly interested witnesses. 


It was argued in the alternative that even 
if for arguments sake there was neces- 
sity to maintain-the family, this could 
have been done by selling small portion 
of land and not 51 bighas and 48 biswas 


‘as done in the present case, Reliance has 


been placed on .Ram Dayal v. Bhanwar 
Lal, AIR 1973 Raj 173 (FB), Shah Nanu 
Lal v. Hari Dass, ILR (1968) 18 Raj 969, 


. Nirmal Singh’ v, Satnam, ATR 1960 Raj 


313, Bithaldas v. Chandratan, AIR 1955 
Raj 39, Birad Raj v. Dhingarmal, (1954) 
ILR 4 Raj 200. 

8. On the other hand, it was contend- 
ed by Mr, Tikku, learned counsel for re- 
spondent Anand Singh that the . question 
about legal necessity was a question of 
fact and the same having been determin- 
ed in his favour by both the lower courts, | 
could not be interfered in second ap- 
peal. It was also contended that in the. 
plaint the plaintiffs had not said. a. single 
word that the sale was made without. 
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were also heirs of deceased Nand Singk 
The plaintiffs have only 1/2 share :n the 
properties left by Nand Singh ana ther 
were living under the guardiansh-p of 
their mother Chhatra Kanwar ir the 
capacity of members of joint Hindu 
family and have no separate right -n the 


properties. They live with their mothe> 


who was. ‘karta’ of joint Hindu family 
and in their presence and with thei: con- 
sent for legal necessity the land had beep 
sold for Rs. 7,000/- -by registered sale 
deed. This was done because . CBhatra 
Kanwar needed money for the eduzation 
and maintenance of ,plaintiffs ard for 
paying the debts of deceased Nand Singh. 
The sale was not collusive but was 
genuine and with consideration and 
Chhatra Kanwar had right to sell the 
land. In the additional pleas, it was also 
alleged that the sale was made for the 
legal requirement of the family. The 
amount of Rs. 7,000/- as consideration had 
been paid to Chhatra Kanwar mother and 
guardian of plaintiffs and the plaintiffs 
were not entitled to any relief withou- 
‘the return of the aforesaid amount. - 


4, Mst. Chhatra Kanwar, defendan: 
No. 2 also filed a written statement anc 
inter alia pleaded that she did not make 
any sale of disputed land in favotr o- 
Anand Singh. She neither took Rs. 7,060/- 
nor executed any sale deed on 20th Nov 
1959 nor got it registered on 25-4-1960 
If Anand Singh had taken any fraudulen- 
proceedings she had no knowledge abou: 
it, She had no right to sell any precpertr 
of the plaintiffs and Anand Singh had ne 
right to purchase the land without sanc- 
tion from a competent court. If such sale 
deed has been prepared by defendan: 
No, 1, the same apart from being ficti- 
tious is also void. In the additional pleas, 
it was further pleaded that Anand Singh 
was in relation of her deceased husband 
and he told her that mutation had goz 
to be done of agricultural land in favour 
of the plaintiffs, Anand Singh, therefore. 
asked her to put thumb impression on 
such application. She had- put her thumb 
impression on a paper under an impres- 
sion that.it was an application. Sh2 was 
a ‘pardanasin’, uneducated lady of a vil- 
lage and did not understand worldly mat- 
ters. If the defendant Anand Singa had 
got any. sale deed prepared, it was done 
Secretly and without independent advise 
to her. It was also pleaded that 
documents had been prepared by practis- 
ing fraud and by exercising undue influ- 
ence and as such was void. A plea was 
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also taken that registration of the sale 
deed made after 4 months of its execu- 
tion was void. and could not be acted 
upon. E 

5. On the basis of the aforesaid plead- 
ings of the parties, the trial court fram- 
ed the following issues;:— - 

(1) Did the defendants cut. of collusion 
effect the sale of the plaintiff’s land in 
favour of defendant No. 1? 

(2} Is the sale unauthorised, illegal and 
void? 

(3) Are the plaintiffs the only felts of 
the khatedari land of their father Nand 
Singh deceased? 

(4) Did defendant No, 2 sell the land 
to defendant No. 1 with the concurrence 
of the plaintiffs and for legal necessity? 

(5) Are the other heirs of Nand Singh 
deceased necessary party in the suit? 

(6) Is the suit of the plaintiffs time 
barred? 

(7) Do the plaintiffs not live under the 
guardianship of Mathura Lal and so Ma- 
thura Lal was not competent to file the 
present suit? 

(8) Is the suit premature? 


(9) Is the other property of Nand 
Singh deceased available to the plaintiffs 
which Js more than half and no relief is 
admissible to the plaintiffs in the present 
suit? 


(10) Did defendant No. 1 purchase the 
land from the mother and guardian of 
the plaintiffs with their consent and for 
their legal necessities after paying Ru- 
pees 7,000/- and so the plaintiffs are not 
entitled to the possession: of the land 


without restoring the amount of Ru- 
pees 7,000/-? 
(11) Did Chhatra Kanwar defendant 


neither receive Rs, 7,000/- 
and register the sale deed dated 20-11- 
1959? 


(12) Did Anand Singh daenda No. 1 
got the signatures of defendant No. 2 on 
the application by representing that the 
land was to be mutated and thus fraudu- 
lently got her thumb mark? 


(13) Is the registration of the sale deed 
dated 20-11-1959 on 25-4-1960 illegal and 
So-no title could pass under it and it was 
inoperative?. 


The trial court after P the evi- 
dence of the parties, held that the sale 
in question was effected by defendant 
No. 2 in favour of defendant No, 1 for 
Rs, 7,000/- for the legal necessities of the 
joint family, its maintenance and for the 
betterment of the estate as recited in 


nor execute. 


a 
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N. M. KASLIWAL, J. 


Girdhar Singh and another, Appellants 
v. Anand Singh and others, Respondents. 


Civil Second Appeal No. 59 of 1973, 
D/- 28-4-1982.* 

(A) Hindu Law — H. U, F, property 
— Alienation for legal necessity — Bur- 
den of proof lies on Vendee — However, 
pleading must contain allegation about 
legal necessity — Further question of 
legal necessity is to be determined on 
facts of each case. (Paras 9, 11) 


(B) Hindu Law — H. U. F. property 

Alienation by natural guardian for 
payment of debts of father of mimors — 
When valid. 


In a case where any immovable pro- 
perty of minor members of a Joint Hindu 
Family is sold by a natural guardian in 
order to pay off debts of the father of 
Minor plaintiffs, it is not only necessary 
to prove convincingly the existence of 
such debts, but it has also to be proved 
that. demands were made by the credit- 
ors and there was pressing need for the 
‘payment of such debts, AIR 1955 Raj 39, 
Foll. (Para 9) 


(C) Hindu Law — H. U. F. constituted 
by minor and his mother — Undivided 
interest of minor in immovable property 
‘can be alienated by mother as natural 
guardian of minor — Such alienation 
would not be hit by S. 8 of Hindu 
Minority and Guardianship Act. (Hindu 
Minority and Guardianship Act (32 of 
1956), S. 8). AIR 1974 Orissa 184 and 
AIR 1969 Madh Pra 32, Rel. on. (Para 12) 
Cases Referred : Chronological Paras 
AIR 1974 Orissa 184 8, 12 
AIR 1973 Raj 173 (FB) 
AIR 1971 SC 1028 
AIR 1969 Madh Pra 32 3 
ILR (1968) 18 Raj 969 y 
AIR 1961 Guj 68 | l 8 

7 
9 


— 


AIR 1960 Raj 313 ae 

AIR 1955 Raj 39 y 

{1954) ILR, 4 Raj 200 7 
J. S. Rastogi, for Appellants: K, N, 

Tikku, for Respondents, 

. JUDGMENT :— This is a civil second 

appeal by the plaintiffs against. the judg- 


-Against judgment and decree of G. K, 
‘Sharma, “Addl. Dist. J, No. 3, Jaipur 
City, D/- 2-8-1972, 


FZ/GZ/C742/82/AMG 
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. ment and decree passed by the learned 


Additional Sessions Judge No. 3, Jaipur 
City, Jaipur, dated 2-8-1972 confirming 
the judgment and decree passed by the 
learned Civil. Judge, Tonk dated 10-8- 
1967 dismissing the suit for a RoN 
and possession. 

2, Brief facts leading to this ‘appeal 
are that the plaintiffs-appellants (minors) 
filed a suit through their guardian Ma- 
thura- Lal on 22-10-1967 with the allega- 
tions that their father Nand Singh died 
four years ago at village Phuleta, Tehsil 
Aligarh. The plaintiffs were minor at 
that time and after the death of Nand 
Singh had acquired Khatedari rights in 
the agricultural land left by Nand Singh 
and were heirs of other properties - left 
by Nand Singh. Initially the suit was 
filed against Anand Singh and Mst. 
Chhatra Kanwar widow of Nand Singh, 
but subsequently, Mst. Phhol Kanwar 
daughter of Nand Singh was also added 
as defendant No. 3 by the order of the 
court dated 10-9-1664. It was alleged that 
there was agricultural land in the khate- 
dari of Nand Singh in village Phuleta. 
The defendant Anand Singh and. Mst. 
Chhatra Kanwar in collusion got the 
agricultural land mentioned in para No. 1 
of the plaint sold by Mst. Chhatra Kan- 
war in favour of Anand Singh for an 
amount of Rs. 7,000/-. The sale deed was 
got executed on 20th November, 1959 and 
was registered on 24-4-60. Mst. Chhatra 
Kanwar had no right to sale and get 
registered the aforesaid land belonging 
to plaintiff, which was in the. khatedari 
of their deceased father Nand Singh 
without seeking permission from a com- 
petent court nor Anand Singh had any 
right to purchase the aforesaid land of 
plaintiffs from Chhatra’ Kanwar. The 
aforesaid. sale and the sale deed were 
unauthorised, illegal and void. The plain- _ 
tiffs after the death of their father had 
shizted from village Phuleta to village 
Sirash, The plaintiffs came te know 
about the sale in May, 1963 when they 
went to village Phuleta to look after 
their properties. The plaintiffs, therefore, 
prayed that the sale of the above men- 
tioned agricultural land and registered 
sale deed dated 25-4-1960 be declared 
void and inoperative and the plaintiffs 
be given ‘possession over the land men- 
tioned in para No, 1: of the plaint. : 

3. The defendant No. 1 filed a written 


‘statement taking the plea that apart from 


the plaintiffs-defendant No. 2 Chhatra 
Kanwar and a daughter of Nand . Singh 
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firmation of the telegraphic message in- 
forming her of his hernia operation, fixed 
for August 18. He did not request her 
to come over for the operation. On the 
contrary, he told her in so many words 
that he was informing her “for whatever 
worth it might be”. He concluded this 
letter by describing himself “yours un~ 
fortunately”, 


20. The follow-up action taken ty the 
husband to the above communications 
was the presentation by him in thə dis- 
trict court of his home-town of a petition 
for restitution of conjugal rights om -Oct. 
3, 1974. The present petition for dvorce 
was instituted by him in the same court 
on Dec. 21, 1976, when the previous peti- 
tion was still pending. The second peti- 
tion was filed apparently on the belief 
that legal desertion had commenced ~in 
July or August, 1974, and that È had 
continued for more than two years, the 
period as prescribed by law, immediate- 
ly preceding the presentation of the peti- 
tion in Dec, 1976. 


21. Now, it is in this background that 
the court is called upon to decide whe- 
ther animus, deserendi of the wife start- 
ed in July-August, 1974, as pleaded, in 
the alternative, on behalf of the husband. 
I have already discussed in detaik the 
background in which the wife was com- 
pelled to leave the matrimonial home on 
May 17, 1974. She was compelled to do 
so because he was imputing  unckastity 
to her and had virtually subjectec her 
to an inquisition, as it were, extending 
Over months to extract the allegec con- 
fession: from her. She was dscreet 
enough to keep her bridges intact and 
obtain his consent for leaving the -mnatri- 
monial home, explaining that she need- 
ed a medical check-up at Delhi fcr the 
growth in her uterus which had been 
discovered by him and which he wanted 
her to get treated without delay. As al- 
ready held, the wife separated from him 
on May 17, with reasonable cause. _ may 
add here that the husband was himself 
guilty of expulsive conduct which com- 
pelled the wife to separate from him on 
May 17, His post-May 17 letters and 
telegrams to her unmistakably show that 
he persisted with such conduct til he 
filed the petition for restitution for con- 
jugal rights on Oct. 3, 1974. The only 
way he could terminate such. conduct on 
his part in the circumstances of this case, 
was to.comply with the request ef the 
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wife by going to her at her parents house 
in Delhi and bringing her from there to 
Kota with grace and dignity. Such a ges- 
ture on the part of the husband would 
have helped erase all past accusations 
and imputations made against the wife, 
and would have enabled her to discharge 
her duties as a wife with good cheer, In- 
stead of adopting the part of reason and 
reconciliation, he chose to further exa- 
cerbate the injured feelings of the wife 
by writing more accusatory letters to her 
and persisting with his imputations . and 
insinuations against her in those commu- 
nications. He betrayed his hostile atti- 
tude even during the trial inasmuch as 
he cross-examined the wife and her sis- 
ter Dr. Meera Mathur, putting leading 
questions to them suggesting that the 
wife was still leading a sexually immoral 
life. Of course, they refuted these sug- 
gestions. This only shows that the hus- 
band is still persisting with expulsive 
conduct, 


22. In the context of the finding that: 
the husband is guilty of expulsive con- 
duct over a long period of time compel- 
ling the wife to separate from him, the 
husband could not legally or reasonably 
expect her to be present by his bed side 
after his hernia operation in August; 
1974, or for the obsequies on the occa- 
sion of the death of his father in March, 
1975 and of his mother in Dec. 1975. Her 
absence on these occasions, though re- 
grettable, must be held to have been 
with a just and reasonable cause. 


23. I must therefore hold that the wife 
separated from him with reasonable 
cause and that the said cause still exists, 
The wife cannot therefore be said to 
have committed the matrimonial offence 
of “desertion”. The contrary finding in 
that behalf recorded by the learned Dis- 
trict Judge is set aside. 


24. In view of the aforesaid finding 
that desertion by the wife is not proved, 
‘her appeal must be and is hereby allow- 
ed and consequently the decree of di- 
vorce passed against her by the trial 
court is set aside. The husband's petition 
filed under S. 13, H. M. Act, 1955, is dis- 
missed with costs. throughout to the 
wife, 
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He then sent a letter (Ex. 6) by register- 


€d post on July. 8, 1974, which is chock- 
full with taunts, insinuations and oblique 
references to the wife’s unchastity about 
which she had allegedly confessed to him 
on May 1, 1974. He aksed her to return 
to the matrimonial home by sending her 
an ultimatum, as it were, in these 
terms:—: 


Hither you ee here: at the earliest 
or I must have your clear-cut reply (botb 
by the 16th of July positively} failing 
which I will presume- that you do not 
want to reply me and are no more inter- 
ested as continuing my wife and I shall 
then be free to act further legally and 
you will be responsible for the same. - 


17. These communications were cer- 
tainly not conciliatory. They were posi- 
tively offensive and hostile in nature. It 
appeéars that the wife’s reaction to them 
was calm and cool. She wrote him a let- 
ter signifying her willingness to return 
to Kota. This is evident from his next 
letter (Ex. 2) which he wrote in reply 
to hers on July 19, 1974. It may inci- 
dentally be noted here that whereas the 
wife has placed on the record all letters 
etc. received by her from the husband 
the latter has withheld most of her let- 
ters and her sister’s received by him. He 
could not give any satisfactory explana- 
tion for not producing those letters, In 
fact, he quite often denied in his depo- 
sition in  cross-examination having 
received a particular letter or telegram, 
and he could be brought round to. admit 
them only when he was reminded by 
the cross-examiner. that he had admitted 
them in his deposition in the previous 
petition. As already stated, the husband 
who is a médical doctor by profession 
depicted himself to be a shiftless and 
unreliable witness. Reverting to the dis- 
cussion of his communications to the 
wife, I may again refer to his letter, 
Ex. 2 in which he rejected her request 
for a trip to Delhi for bringing her from 
there to ‘Kota in these words : 


' We are happy to note that you are 
willing to come here now. I had recently 
to’ be out of Kota and for the last some 
days I am not keeping well and as such 
. you are wanted here at the earliest. Un- 
' der the circumstances, I wish that you 
please come down here as soon as you 
can with some-.one from’ your family 
without waiting for me to come. 


18. I may now turn to the hushband’s 
letter, Ex. 4, dated July 30, 1974, which 
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is cuite material and: therefore needs 
careful notice. The original letter had 
been produced -by the wife in the trial 
of the petition for restitution of conjugal 
rights, She had fortunately for her, kept 
a photostat copy of the original before 
producing it in that trial. She wanted to 
prove that letter in evidence during the 
trial of the present petition. '.She then 
discovered that a few pages material for 
this trial, were missing from the record 
of the previous petition. The photostat 
copy is to be found at pages 107 to 120 
of the record of the present petition. The 
husband admitted all these pages to be 
true copies of the original except the 
pages which are missing from the ori- 
ginal. When confronted with the photo- 
stat pages 114, 115 and 116, he started 
being evasive, He stated that photostat 
page 114 is partly in his hand and part- 
ly not. As for pages 115 and 116, he first 
stated that these were not in his hand. 
A little later he changed his mind and 
made an obviously absurd statement tha! 
the writing of these pages looks like his 
writing, but not the contents. Learned 
trial Judge has recorded the opinion, and 
I agree with him, that pages 114, 115 and 
116 which purport to be the photostat 
copies of the original pages of the hus- 
band’s letter to the wife are the true 
photostat copies of the original. The rea- 
son why he was trying to suppress the 
truth about these pages would become at 
onca clear on reading these Pages, For 
example, he wrote :— 


If there was nothing between you and 
qe it GF then for what you played 
Tel is when 


instead: of talking to me you were speak- 
ing endlessly about him. Sarlaji, I am 
sorry to note that your name and you 
are not the same and that you lack the 
necessary courage to own your moral 
lapses even with a husband like me who 
behaved with you with all considerations 
even on knowing every thing of your 
misadventures ‘with your sahib. The 
impression gathered by me in about 
9} months coupled with your confessions 
on your swearing by your husband can’t 
be just wished away by putting the 
crude defence or baseless heaping allega- 
tions of torture on your husband from © 
virtue at the hands of your sahib re- 
peatedly by in your own home. 


19, Thereafter, he sent her telegram, 
Ex. 10, dated August .12, 1974, and iet- 
ter, Ex, 5, of even date, by way of con- 
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Panchas of the, Panchayat shali continue to. 


hold office till the day immediately preceding 
the date of first meeting of the Pancharat, 
which may be formed as a result of the 
periodical general election. He submitted that 
the provision of Section 7-A shall apply in 
view of the fact that the Collector has taxen 
steps for holding fresh general elec-ion 
before the expiry of the term of the exis-ing 
panchayat, Proviso to Sectidn 7-A wculd 
come into play and in view thereof the peti- 
tioner and for that matter the other panchas 
of the Gram Panchayat shall have a right 
to continue to hold office. According to 
Mr. Singhvi, Section 2 of Ordinance 11 has 
no overriding effect on the provisions con- 
tained in Section 7-A, for Section 7-A does 
not deal with the extension of term and only 
the provisions contained in the Act relating 
to term, have been overridden by the provi- 
sions in Section 2 of Ordinance 11. 


6 Thus, it would appear that the zon- 
troversy between the parties rests on the true 
scope and effect of Section 2 of Ordinance. 11. 
If it is found that Section 2 of Ordinanc2 11 
even overrides Section 7-A, then the term of 
the Panchayats will not extend berond 
December 31, 1981, and no one can continue 
to hold the office either of Sarpanck or 
Panch of the Panchayat beyond that date 
and in case it is found that Section 2 of 
Ordinance 11 does not override Section 7-A 
and if proviso to Section 7-A is attracted, 
then the Sarpanch or the Panchas shall con- 
tinue to hold office as such till the day im- 
mediately preceding the date of the first 
meeting of the Panchayat as a result of the 
periodical general election. It is only in that 
event the Sarpanch and Panchas will con- 
tinue to hold office beyond December 31, 
1981. Then the validity of public rotice 
Annexure 6 would require to be examined. 


7. “For the proper appreciation anë ad- 
judication of the controversy relating to the 
interpretation of Section 2 of Ordinance 11, 
it is essential to read that provision. Sec- 
tion 2 reads as under :— 


“2. Extension of term of Panchayats.— 
Notwithstanding anything contained in Raja- 
sthan Panchayat Act, 1953 (Rajastham Act 
21 of 1953), the term of a Panchayat, as 
constituted under the said Act and as exist- 
ing immediately before the commenc2ment 
of the Rajasthan Panchayat Laws (Amend- 
ment) Ordinance. 1981 (Ordinance No. 10 of 
1981}, shall extend and shall be deemed to 
have been extended to 31st day of December, 


1981 or till the day immediately preceding’ 
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the date of the first meeting of the Panchayat 


-as a result of the next periodical general 


election, whichever is earlier.” 
Section 7-A of the Act reads as under :— 


“S. 7-A: Continuance in office until new 
election.— Notwithstanding anything con- 
tained in Section 7, the Sarpanch and Panchas 
of the Panchayat, of which the term of office 
has expired, shall continue to hold office till 
the day immediately preceding the date of 
first meeting of the Panchayat as a result of 
the periodical general election: 


Provided that the provision contained in 
this section shall not apply if no steps have 
been taken before the expiry of the term of 
Office of a Panchayat for holding fresh 
general election.” 


8 Admittedly by Ordinance No. 10 of 
1981 the term of Panchayats has been re- 
duced from five years to three years and by 
Ordinance 11 of 1981, the term has been ex- 
tended to 31st December, 1981, or till the 
day immediately preceding the date of the 
first meeting of the Panchayat as a result of 
the periodical general election, whichever is 
earlier, 


9. Mr. Singhvi, learned counsel for the 
petitioner, emphasised that the object of 
Ordinance 11 is to provide for extension of 
the term of the Panchayats in the State of 
Rajasthan, as is clear from the preamble of 
the Ordinance, Further, . the marginal note 
of Section 2 is also “Extension of term of 
Panchayats”. - Even in the body of the pro- 
vision, what is provided, is that the term of 
a Panchayat, as constituted under the Act 
and as existing immediately before Ordinance 
No. 10 of 1981, shall extend and shall be 
deemed to have been extended as provided 
therein. Thus, it is the term of the Pan- 
chayat, which has been extended by Sec. 2. 
Section 2 has nothing to do with continuance 
to hold office by the Sarpanch or Panchas 
after the expiry of the term. According to 
Mr. Singhvi, provision of Section 7-A is in 
no way affected by what is contained in Sec- 
tion 2. Section 7-A would still spring into 
action when the term as extended by Sec. 2 
expires. According to him, it is true that 
Section 2 uses a non obstante clause for 
whole of the Act and the non obstante clause 
is not confined to Section 7 of the Act, still 
its effect in essence is that it will only over- 
ride that provision whereunder the term of 
the Panchayat is fixed. Thus, according to 
Mr. Singhvi, Section 7-A will have full ap- 
plication despite the provision of Section 2 
of Ordinance 11. 
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'Ž 10. I ‘have given my serious and -anxious 
consideration to the above contention and 
submissions of Mr. Singhvi. It is true “hat 
the object of Ordinance 11 is to extend the 
term of the Panchayat and for that the true 
nature of the provision contained in S. 7-A 
is also to be seen. The marginal note of Sec- 
tion 7-A no doubt uses the expression “Con- 
tinuance in office until new election”. In 
essence continuance in office until new elec- 
tion is nothing but extension of the term 
until new election. If the provision of Sec- 
tion 7-A is considered in this light, then 
S. 7 as well as S. 7-A are nothing, but provi- 
sions relating to term of Panchayat. Waat 
S. 7-A envisages is the extension of the term 
of the existing Panchayats till the day im- 
mediately preceding the date of first meet- 
ing of the Panchayats as a result of the 
periodical General election provided steps 
have been taken for holding such elections. 
The argument of Mr. Singhvi would de- 
finitely have some force if there would have 
been no non obstante clause for, whole of 
. the Act and the non obstante clause world 
have been restricted to Section 7 alone. But 
when the non obstante clause is for whole 
of the Act, then all those provisions, which, 
in essence, are the provisions. relating to 
term of Panchayat, would be affected: Tae 


predominant intention behind the provision’ 


of Section 2 of Ordinance 11 appears to be 
that the term of the existing Panchayats shall 
either expire on the day immediately preced- 
ing the dale of the first, meeting of the pan- 
chayat as a result of the periodical general 
election or December 31, 1981. In no case 


the term would go beyond any of the earlier - 


of the two dates. In case the periodical 
general election is not held, then the last day 
of the term of the existing panchayats would 
be December 31, 1981. If the intention 
would have been to save Section 7-A, then a 
general non obstante clause: would - ‘not have 
been used and a non obstante. clause would 
have been used only for Section .7, which 
specifically deals with the term of office. The 
general use of the non obstante clause for 
whole of the Act, gives us the mind and tha 
intention of the Legislature. Irrespective of 
what is contained anywhere in the Act, tha 
term of the Panchayat shall be as what is 
provided in Section 2. The construction, 
which has been placed on Section 2, as above, 
appears to be the only plausible construction 
in view of the use of non obstante clause 
for whole of the Act; else the operation oz 


the non obstante clause would be limited and 
which could not be the intention of the 
maker of the Ordinance. The intention be- 
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hind Section 2 further is abundantly clear 
from the latter part of Section 2. It appears 
that it was in contemplation that periodical 
general election in any case will be held 
before December 31, 1981. If that was 
under contemplation, then the term of pan- 
chayat has to be limited only-up to the date 
as provided in Section 2 and in no case Sec- 
tion 2 can be considered in a manner, so as 


to allow the Sarpanch and Panchas to con-- 


tinue to hold the office after that date. Thus, 
in view of the interpretation and construction 
placed, as above, on Section 2 of Ord- 
I hold that the term of the 
Gram Panchayat, Gulabpura would come to 
an end on Dec. 31, 1981, and it cannot func- 
tion beyond that date. In this view of the 
matter it is not necessary to examine the 
validity of the. public notice Annexure 6, 
whereby: the earlier public notice for holding 
elections of the Gram Panchayat, Gulabpura, 
has been withdrawn. 


41. However, I cannot ignore the situa- 
tion, which has arisen in the present matter. 
Elections of the Panchayats have been held 
in almost (the) whole of ‘the State of Raja- 
sthan and it is likely that conversion of Gram 
Panchayat; Gulabpura, into municipality 
may take time and in that situation the elec- 


tions of Gram Panchayat, Gulabpura, in my - 


opinion, should not be withheld indefinitely; 
so it would be just and proper to set the 
time limit, within which the election of Gram 
Panchayat, Gulabpura, may take place, in 
case Gulabpura is not converted into a 
Municipality, and, as such, some direction 
needs to be given to the respondents for 
holding the election of Gram Panchayat, 
Gulabpura. I think it would be just and 
proper that the elections of .the Gram Pan- 
chayat, Gulabpura, may be held by 31st Mar., 


_ 1982, if notification converting Gulabpura 


into municipality is not issued up to March 
31, 1982. 


12. The. writ is, therefore, Gus of 
with the above directions. The parties shall 


_bear their own costs of this writ petition. 


Order accordingly. 
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Ss. 15 and 23 — Rajasthan Tenancy Act 
(3 of 1955), S. 232 — Rajasthan Land 
Revenue Act (15 of 1956), S. 82 — Leci- 
sion of authorised officer in ceiling pro- 
ceeding under Act of 1973 — Collector 


cannot refer matter to Board under Acts 


of 1955 and 1956. . 


. Where the authorised aei has. 
cided a ceiling case under the Act of 
1973, the Collector subsequently cannot 
issue a show cause notice calling upon 
the landholder as ‘to why  refer2nce 
should not be made to the Board of 
Revenue under. S. 232 of Act of 1955 
and under S., 82 of Act of 1956. Sec- 
tion 232 of Act of 1955 and S. 82 of Act 
of 1956 have no applicability to the zeil- 
ing Ree under Act of 1973. 

(Pare 15) 


Prior a the 1973.Act the position was 
different, but after that, special law has 


been enacted for the imposition of zeil- 


ing on agricultural holdings in Faja- 
sthan, whereunder special officer has 
been conferred with the power to ini- 
tiate and undertake ceiling proceed-ngs, 
and under sub-sec. (6) of S, 23 of the 
1973 Act the order of the Authorised 
Officer is final, subject to the decision of 
the Collector and the Board of Revenue 
in appeal, that is, finality has been at- 
tached to the order of the Authorised 
Officer subject to the decision in arpeal 


and the order of the Authorised Officer’ 


is not liable to be called in question by 
any civil or revenue court, that is, 2ven 
by the Board, as the Board is a revenue 
court under S. 5 (35) of the 1955 Act. 
If power of reference is conceded ta the 
Board, it would be directly in corflict 
with the provisions of..sub-sec, (€) of 
. ©. 23. The order of the Authorised Off- 
cer cannot be questioned by the Board 
in exercise of its power of deciding ref- 
erence and it is only subjected to ap- 
peals first by the Collector and then by 
the -Board. It cannot be ipst. sigkt of 
that the 1973 Act is a special law, where- 
as the 1955. Act and the 1956 Act are 
general laws:. The provisions of special 
law will override the provisions . of 
general law.’ Under the scheme of the 


1973 Act, there is no provision for ref-. 
erence. There are provisions of first ap- 
peal and the second appeal and theze is 


a provision for reopening of decided 
cases under S$, 15. The provision of ref- 
erence in essence is a provision for re- 
opening of cases, The conditions of re- 
Opening as mentioned in Ss. 232 ang 82 
are different from the conditions men- 
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tioned in S. 15, sub-secs. (1) and (2). 
Had the legislature intended to provide / 


‘for a provision for reference, instead of _ 
embodying a provision like 5, 15, it 
- would have enacted a provision analo- 


gous to S. 232 or S. 82 by making these 
sections applicable, But instead the leg- 
islature devised entirely a new scheme 
of reopening. Thus, considering the 
it would appear ` 
that that is a special law providing a 
different heirarchy of authorities, intro- ` 
ducing finality provision relating to the 
orders of the Authorised Officer and 
making a special provision for reopen- 
ing of cases. Hence, the provisions of 
S. 232 of the 1955 Act and S. 82 of 1956 


Act would have no application to the 


proceedings under -the 1973 Act. The 
Board can simply act as a second appel- 


‘late authority and it cannot otherwise 


interfere in the orders of the Authorised 
Officer, in exercise of any powers, which 


may vest in it either under the 1955 Act 


or under the 1956 Act, (Para 12) 
It cannot also be contended that the 
Board can exerciSe general power of 
superintendence and control over the 
act of the Authorised Officer under the 
1973 Act. (Para 14) 
(B) Constitution of India, Art, 226 — 
Ceiling proceeding under Rajasthan Act 
of 1973 — Collector issuing show cause 
notice to petitioner as to why reference 
Should not be made to Board under 
Rajasthan Acts of 1955 and 1956 — 
Notice is without jurisdiction — Writ 
challenging notice is not pre- 
. (Para 15) 


Cases Referred : Chronological Paras 


1981. RRD 137 13 
1979 WLN 481: ILR (1979) 29 Raj 906 14 

-$. N. Sharma, for Petitioner; R. Balia, 
Dy. Govt. Advocate, for the State, 

ORDER :— This writ petition raises an 
important question as to the applicability 
of S. 232 of the Rajasthan Tenancy Act, 
1955 (hereinafter referred to as “the 
1955 Act)” and Sec, 82 of the Rajasthan 
Land Revenue Act, 1956 (hereinafter 
referred to as “the 1956 Act’) to the 
ceiling proceedings under the Rajasthan 
Imposition of Ceiling on Agricultural 
Holdings Act, 1973 (hereinafter ne 
to as “the 1973 Act’). 

2. A notice under S. 11 (1) of the Act . 
was issued to the petitioner. Thereupon 
the petitioner submitted his return, The 
petitioner’s ceiling case was then decid- 
ed by the Authorised Officer by his | 
order dated 28-4-1975 (Ex, 1) and it was | 


r 
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found: that “there is no surplus land 
available with the petitioner. Thereafter, 
the Collector issued a show cause notice 


_ . dated 17-3-1981 (Ex. 2) calling upon the 
- petitioner 


as to why reference should 
not be made to the Board of Revenue 
under S. 232 of the Rajasthan Tenancy 
Act and under S. 82 of the 1956 Act, in 
view of the infirmities pointed out in 


‘the notice. The petitioner seeks to chal- 


lenge the notice Ex. 2 on the ground 


‘that the Collector had no jurisdiction to 


issue notice Ex. 2 in view of the fact 
that the provisions contained in S, 232 
of the 1955 Act and S. 82 of the 1956 
Act are not in any way attracted to the 
proceedings under the 1973 Act, so the 
Collector had no authority to issue any 
show cause notice to the petitioner. ` 


3. Return to the writ petition has nof 
been filed despite lapse of sufficient time 
and the case was ultimately listed for 
hearing. Today a prayer is made by Mr. 
Balia, the learned Deputy Government 
Advocate for adjournment for filing the 
reply. As sufficient time has already 
been given and the same has not been 
availed, I do not think it just and pro- 
per to allow further time now to the 
respondents for filing reply to the writ 
petition. Besides that, the question in- 
volved in the present writ petition is a 
pure question of law and looking to it, 
the case was posted for hearing, 


4. Mr. S. N. Sharma, learned coun- 
sel for the petitioner, urged that the Act 
is a self, contained Code and the ceiling 
proceedings under the Act, thus, would 
not attract the provisions of the 1955 
Act and the 1956 Act, in general and 
the provisions relating to reference in 
particular contained in Ss: 232 and 82, 
respectively, Shri Sharma emphasised 
that the 1973 Act makes detailed provi- 
sions relating to the procedure to be 
followed by the Authorised Officer, 
while determining the ceiling matters 
arising under the 1973 Act and further 
detailed provisions are found relating to 
appeals, review and reopening of ceiling 
cases. He submitted that the original 
authority under the 1973 Act is the 
Authorised Officer, who is appointed by > 
the State Government by notification in 
relation to a particular area. 
Officer” has been defined in S, 2, cl. (2) 
of the 1973 Act. The order passed by 
the Authorised Officer under S. 12 (3), 
whereunder the ceiling area is deter- 
mined and thereafter final statement is 
published under S. 13, and the orders 
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passed under sub-sec. (3) of S. 19 and 
under S. 21 are appealable to the Col- 
lector and against the Collector's order 
second appeal lies to the Board of Rev- 
enue under S. 23 of the 1973 Act and 
under sub-sec, (€) of S. 23 the decision 
or the order of the Authorised Officer 
has been made final subject to the deci- 
sion of the Collector or the Board in ap- 
peal and even his order cannot be ques- 
tioned by any civil or revenue court, He 
further pointed out that by S. 23-A, 
Which is introduced in 1976, power of 
review has been conferred on the Auth- 
orised Officer, when proceedings are 
dropped by him. Besides that, special 
provision regarding reopening of cases 
has been incorporated in S. 15 of the. 
1973 Act, whereunder cases can be re- 
opened, which have been decided under 
the repealed law, under sub-sec. (2) of 
S. 15 and cases can be reopened, which 
have been decided under the 1973 Act, 
under sub-sec. (1) of S. 15. In view of 
these provisions the contention of Mr. 
Sharma is that S. 232 of the Rajasthan 
Tenancy Act and S. 82 of the Rajasthan 
Land Revenue Act, will have-no appli- 
cation and no reference can be made by 
the Collector, so the issuance of notice 
Ex: 2 to the petitioner is without juris- 
diction. 


3. Mr. Balia, learned Deputy Govern-. 
ment Advocate, on the other hand, con- 
tended that the Board of Revenue is the 
highest court of appeal, revision and 
reference and also possesses general 


‘ powers of superintendence over all sub- 


ordinate revenue courts and revenue 
officers, He made reference to S. 8 and 
S. 9 of the 1956 Act and to the defini- 
tion of the expression “Revenue Court” 
as defined in S, 5, cl. (35) and S. 221 of 
the 1955 Act. He submitted that the 
‘Authorised Officer’ under the 1973’ Act 
is a ‘Revenue Officer’ and is subordinate 
to the Collector and the Board of Rev- 
enue, so the Collector is competent to 
meke reference, under both the provi- 
sions, as stated in the notice. Whenever 
the Collector finds any illegality, im- 
propriety or irregularity in the record 
of any case or proceeding decided by or 
‘eny revenue court or 
revenue officer subordinate to him’, and 
if he is of opinion that the order passed 
or the proceeding taken by ‘such court 
or officer’ should be varied, cancelled or 
reversed, he may refer the case with 
his cwn opinion thereon for the orders 
of the Board.’ Simply a show - cause 


i 
‘ 
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notice has been given, It is open to the 
petitioner to satisfy the Collector that 
the order passed and the proceeding 
taken by the Authorised Officer do not 
suffer from any illegality, impropriety 
or irregularity and is not liable to be 
varied, cancelled or reversed and is not 
a fit case for making reference to the 
Board. Mr. Balia urged that reference 
under the two relevant provisions is com- 
petent to the Board and besides that the 
present writ petition is premature =s it 
has simply been ‘directed against the 
show cause notice, 


6. The question, as to whether the 
present writ petition is premature, de- 
pends on the question as to whether re- 
ference by the Collector under either of 
the two provisions of the two laws ref- 
erred to above, in respect of proceecings 
or orders passed under the 1973 Act, is 
‘at all competent. In case it is found that 
the two provisions are not at all attract- 
ed to the proceedings under the 1973 
Act, then in that situation no motice 
could be issued by the Collector for 
showing cause as to why reference 
should not be made and the issuanee of 
notice would be completely without jur- 
isdiction and so the present writ pecition 
would not be premature, The writ peti- 
tion would be premature only whan it 
is found that reference in relation to 
the proceedings under the 1973 Act is 
competent by the Collector under 3ither 
of the two provisions, so the sscond 
argument of Shri Balia as to whether 
the writ petition is premature, desends 
on the main argument advanced by Shri 
Sharma, learned counsel for the peti- 
tioner. I, therefore, proceed to consider 
the main contention advanced by Shri 
Sharma in the present case. 


7, If the matter relating to ceiling of 
agricultural holdings, is viewed im his- 
torical perspective, it would appea- that 
the provisions relating to ceiling were 
first introduced under Chapter II-B of 
the 1955 Act and the State Government 
made the Rajasthan Tenancy (Fixation 
of Ceiling on Land) Rules 1963 in exer- 
cise of the powers conferred by 3. 257 
of the 1955 Act. The powers are- exer- 
cised by the ‘Revenue Courts’ under the 
1955 Act, Further Ceiling Law æ con- 
tained under the 1955 Act was repealed 
by the 1973 Act. It is to be seen. as to 
how the 1973 Act is to be view2d in 
relation to the 1956 Act and tha 1955 
Act. After the 1973 Act the posifion is 


completely changed, The law relating 


Ram 2ratap v. State 


Raj. 277 ` 


to ceiling does not form part of the 1955 - 
Act and the heirarchy of authorities is 
different from what was provided under 
the 1955 Act. 


8. For the proper appreciation and 
adjudication of the controversy, it is es- 
sential to have a look to the relevant 
provisions of the 1955 Act and the 1956 
Act, 

9. Section 232 of the 1955 Act reads 
as under :—- 


“232. Power to call for record and re- 
fer to the Board.—~ The Collector may 
call for and examine the record of any 
case or proceeding decided by or pend- 
ing before any revenue court sub- 
Ordinate to him for the purpose of Satis-- 
fying himself as to the legality or pro- 
priety of the order passed and as to the 
regularity of the proceeding, and, if he 
is of opinion that the order passed or 
the proceeding taken by~ such court 
should be varied, cancelled or reversed, 
he shall refer the case with his opinion 
thereon for the orders of the Board and 
the Board shall, thereupon, pass such 
orders as it thinks fit, 

Provided that the power conferred by 
this section shall not be exercised in re- 
spect of suits or proceedings falling 
within the purview of S. 239.” 


It would appear from the above provi- 


Sion that the power of making refer- 
ence is conferred on the Collector, He 
can call for and examine the record of 
any case or proceeding decided by or 
pending before any revenue court sub- 


ordinate to him for the purpose of satis- 


fying himself as to the legality or pro- 
priety of the order passed and as to 
regularity of the proceeding and after 
examining the record or the order, if he 
forms an opinion that the order passed 
or the proceeding taken by ‘such court’ 
should be varied, cancelled or reversed. 
he shall refer the case with his opinion 
thereon for orders of the Board. So far 
as the present matter is concerned, the 
most relevant condition, which must . 
exist before making a reference, is, that 
the order passed or proceeding taken, 
should be an order or proceeding of any 
revenue court subordinate to him. Sec- 
tion 232 does not provide that the rev- 
enue court subordinate to the Collector 
must pass an order or take up the pro- 
ceeding under the 1955 Act, then . only 
reference would lie, The Revenue Court 
may pass any order even under the law 
other than the 1955 Act or the revenue 


ui 


278 Raj, 


court may take up proceeding under a 
daw other than the 1955 Act, but the 
order passed or the proceeding. taken 
must be of a revenue court subordinate 
to the Collector, The question arises as 
Io what is a revenue court and what 
revenue courts are subordinate to the 
collector., For that we find provisions 


'mder the 1955 Act as well as under the 


E956 Act, 


10. The expression evente court 
,.§. defined under clause (35) of S. 5 of 
zhe 1955 Act, as under :— 


(35) “Revenue Court? shall meari a 
eourt or an officer having jurisdiction to 
entertain suits or other proceedings rë- 
` fating to agricultural tenancies, 
and other matters connected with land 
er any right or interest in land, wher2- 
in such court or officer is required to 
ect judicially; it' shall include the Board 
and every member thereof, a revenue 
appellate authority, a Collector, a. Sub- 
- Divisional Officer, an Assistant Collector, 


€ Tehsildar or any other revenue officer | 


3 while so acting.” 


: Constitution of Revenue eae and Ofi- 


. Œrs is provided under Chapter- III cf 
the 1956 Act, Chapter IIT is divided into 
five parts A to E. Part A deals with Ter- 
Yitorial Divisions, Part B deals with 
Courts and Officers and* Part C deals 
with powers, 
provisions for territorial . divisions and 
to create, abolish or alter divisions, Then 
Ss. 18 to 20-A provide. ‘for. appointments 
o2 Settlement Commissioner and ‘Addi- 
tional Settlement Commissioner, Director 
and Additional Directors: of Land: Re- 
cords and appointment of other~ officers, 
namely, the’ Collector, Tehsildar, © Addi- 
tional Land Record Officer, 
Officer, 
dars and other officers. 


of Revenue Appellate Authority. 
tien 23 provides for controlling’ power. 
The control over non-judicial matters is 
vested in the State Government. other 
than the’ matters connected with settle- 
ment and the control of all judicial mat- 
ters and matters connected ‘with settle- 
ment is vested in the Board, Sub-sec. (2) 
of S, 23 further defines the expression 
"judicial matter’, for which referencé 
has to be, made to the. First Schedule. 
Section 24 of the 1956 Act deals with 
subordination of revenue courts and offi- 
cers, It makes a detailed provision as to 
_ wkat courts and officers are subordinate 
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of appeal, 


-the other provisions of 1956 Act. 


prof ts ' 


Sections 15 and-16 make, 


Settlement . 
Assistant Collectors, Naib-Tehsil- ` 
Section 20-A 
deals with the provision of appointment 
Sec- ` varied, cancelled or reversed, 
. refer the case with his opinion thereon 


‘for the orders of the Board, 


ALR. 


to whom subject to the provisions of 
Ss. 9 and 23. I may also refer-here the 
provisions, contained in Ss. 8 and:9 of 
the 1956 Act. Section 8 deals with the 
powers of the Board. It provides that 
Subject to the other provisions of the 
1956 Act or to the provisions of the 1955 
Act or of any other law in force, the 
Board shall be the highest ‘revenue court 
revision. and reference in: 
Rajasthan, Section 9 confers. powers of 
general superintendence. and control 
over all revenue courts and over all 
revenue officers on the’ Board subject: to 
Sec- . 
tion 221 of the 1955 Act makes a provi- 


. sion for subordination. of ‘revenue courts. 


It provides that the general superinten- 
dence. and control overt. all revenue 
ccurts shall be vested in-the Board,. and 
all such Courts Shall be subordinate to 
the Board, and subject to such superin- 
tendence, control and subordination. It 
further provides that all Additional: Col- 
lectors, Sub-Divisional Officers, Assistant 
Céellectors and Tehsildars ..in a. district 


Shall be subordinate to the Collector. 
thereof, 
ll. I may ‘also refer hére; the provi- 


sion contained in S. 82.of the 1956 Act. 
It reads as under :— 


“82. Power to call for : records and 
proceedings and reference to State Gov- 
ernment or Board — The Settlement 
Commissioner or ‘the’ Director of Land 
Records or.a Collector may call for and 
examine the record of any.case decided 
or. proceedings’ held by. any revenue 
court or. officer subordinate to him | for 
the purpose of satisfying himself as to 
the legality or. propriety of the ‘order ` 
passed and as ‘to the- rerularity of. pro- 
ceedings, =, 

and; if he is of opinion that the pro- 
ceedings‘ ‘taken © or order passed by such 
subordinate’ court or: officer should „be 
he shall 


if the case 
is of aa nat ture or connected. with 
settlement, * ‘for the orders of the 
State Govern if the case is of a 
non-judicial nature not connected with, 
Settlement; 


‘. and the. Board , or ' the State dorai 


ment, as the case may be, shall there- 
upon pass, such order .as it thinks fit.” 


“The provision - -of S. 82.-is identical, ana- 


Jogous and ` akin to the provision con- 
tained in S. 232 of the 1955 Act, The 
Collector _ 


‘is empowered to make refer- 
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ence on being satisfied about the illegal- 
ity or impropriety..of the order passed 
or the irregularity of. the proceedings 
taken by any revenue. court or officer 
subordinate to him. 

12. | 
is no officer like “Authorised Officer” 
either under the 1955 Act or under zhe 
1956 Act. The Authorised Officer can be 
appointed in relation to any area end 
not necessarily in accordance with che 
territorial divisions provided under the 
1956 Act, There are clear provisions re- 
lating to the subordination of 
revenue courts and officers m- 
der the 1956 Act and the 1955 act, 
as considered above. In the scheme of 
these laws, there is no case for the 
Authorised Officer being subordinate to 
the Collector, 
against the order of the Authorised Cffi- 
cer lies to the Collector under S. 23 of 
the 1973 Act, but there is no provision 
regarding subordination as such,- The ex- 
pression “any revenue court or offcer 
subordinate to him” that is, Collector, 
occurring in: Sec. 232 and Sec. 82 has to 
be considered in the light of the provi- 
sions contained in these two laws, re- 
ferred to above. This expression, in my 
opinion, would not cover the case of an 
` Authorised Officer. Mr. Balia, learned 
Deputy. Government Advocate, submitt- 
ed that under Sec. 8, the Board is the 
highest revenue court of appeal, revi- 


sion and reference in Rajasthan, not 


only subject to the provisions of the 
1956 Act or the 1955 Act, but also sub- 
ject to any other law in force, Thus, 
subject to the provisions of any oéher 
law, which may include the 1973 Act. 
the Board should be considered tc. be 
the highest court of reference. So the 
Board possesses the power of refer2=nce 
and reference can legally be made by 
the Collector, He also pointed out that 
the Authorised Officer acts in relation to 
matters connected with the agricultural 
holdings and he is thus a revenue off- 
cer covered under the expression ‘rev- 
enue court’ as defined under S. 5 (3E) of 
the 1955 Act, though acting under the 
1973 Act, but still he would be sudject 
to the control of the Board under both 
the laws. Ex facie the argument aprears 
to be plausible, but if a little de=per 
probe is made, the argument. would not 
stand scrutiny. Prior to the 1973 Act the 
position was different, but after that, 
special law has been enacted for the im- 
position of ceiling on agricultural Rold- 
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It ig significant to note that thəre 


- as the Board is a reyenue court 


It is true that an appeal. 


visions 
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ings in. Rajasthan, whereunder special 
officer has been conferred with the 


power to initiate and undertake ceiling 
proceedings, and under sub-sec. (6) of 
S, 23 of the 1973 Act the order of the 
Authorised Officer is final, subject to the 
decision of the Collector and the Board 
of Revenue in appeal, that is, finality 
has been attached to the order of the 
Authorised Officer subject to the deci- 
sion in appeal and the order of the 
Authorised Officer is not liable to be 
called in question by any civil or rev- 
enue court, that is, even by the Board, 
l under 
S. 5 (35) of the 1955 Act. If power of 
reference is cofceded to the Board, it 
would be directly in conflict with the 
provisions of sub-sec.’ (6) of S. 23. The 
order of ‘the Authorised Officer cannot 
be questioned by the Board in -exercise 
of its power.of deciding reference and 


it is only subjected to appeals first | by 


the Collector and then by the Board. It 
cannot be lost sight of that the 1973 
Act is a special law, whereas the 1955 
Act and the 1956 Act are general laws. 
The provisions of special law will over- 
ride the provisions of general law. Un- 
der the scheme of the 1973 Act, there is 
no provision for reference. There are 
provisions of first appeal and the second 
appeal and there is a provision for re- 
opening of decided cases under Sec. 15. 
The provision of reference in essence is 
a provision for ‘reopening of cases. The 
conditions of reopening as mentioned in 
Ss. 232 and 82 are different from the 
conditions mentioned in S. 15, sub-sec- 
tions (1) and (2). Had the legislature in- 
tended to provide for a provision for 
reference, instead of embodying a pro- 
vision like S, 15, it would have enacted 
a'provision analogous to S. 232 or S. 82 
by making those sections applicable. But 
instead the legislature devised entirely 
anew scheme of reopening. Thus, con- 
sidering the scheme of 1973 Act, it 
would appear that that is a special law 
providing a different Heirarchy of auth- 
orities, introducing finality provision re- 
lating to the orders of the Authorised 
Officer and making a special provision 
for reopening of cases, In view of that 
I am clearly of the opinion that the pro- 
of S5, 232 of the 1955 Act and 
5, 82 of the 1956 Act would have no ap- 
plication to the proceedings under the 
1973 Act, The Board can simply act as 


a second appellate authority and it can- 


~ 


not otherwise interfere in the orders of 
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the Authorised Officer, in exercise of 
any powers, which may vest in it either 
under the 1955 Act or under the 1956 
Act. 


13. I have been referred to a decision 
of the Board of Revenue in the State of 
Rajasthan v. Jogendra Singh (1981 RRD 
137). I may straightway mention that 
this decision has no application to the 
present case. Though the case has no 
bearing, but some observations made in 
that decision, have been referred to by 
Shri Sharma, 
petitioner, for consideration by this 
Court. In that case four references were 
made by the Addl. Collector, Sri Ganga- 
nagar, under S, 232 of the 1955 Act, The 
references were made in ceiling cases 
disposed of by the Sub-Divisional Offi- 
cer, Sri Karanpur by his order dated 
7-8-1971. The cases could not be reopen- 
ed under S. 15 (2) of the 1973 Act as 
they became barred by limitation, so the 
references were made under S. 232 of 
the 1955 Act. Shri K. V. Sankaran, 
learned Member of the Board of Rev- 
enue found the references incompetent 
and rejected the same. The learned 


-member observed that S. 232 has been . 


held to apply only to cases decided un- 
der the Rajasthan Tenancy Act and he 
further observed that Chapter II-B has 
been repealed by the 1973 Act, so he 
held that a decided case under a repeal- 
ed provision cannot be reagitated by re- 
ference under S. 232. The second pre- 
mise appears to be correct, but the first 
proposition or the premise that S. 232 


applies only to cases decided under the’ 


1955 Act, is doubtful, I need not con- 


sider in the present case that S. 232 is. 


applicable only to cases decided under 
the 1955 Act. It may be added that the 


present case is a case decided under the 


1973 Act and reference is sought to be 
made in a case decided under the 1973 
Act, so Jogendra Singh’s case (supra) 
has no bearing, 


14, Reference has also been made to 
a Division Bench decision of this Court 
in Raghubir Singh v. Board of Revenue 
for Rajasthan (979 WLN 481). In that 
case proceedings were taken under Chap- 
ter III-B of the 1955 Act. After remand 
of the case by the Board of Revenue, 
the ceiling area was again determined 
by the Sub-Divisional Officer and he 
came to the conclusion that the father 
and the son constitute two separate units 
and each one of them was entitled to get 
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learned counsel for the - 


A.LR. 


62 ‘bighas’ and 8 ‘biswas’ of land, 
it was held that they are entitled to 
retain 124 ‘bighas’ and 16 ‘biswas’ 
only and the surplus land: measuring 
4 ‘bighas’ and 46 ‘biswas’ may be re- 
sumed. In appeal the order of the Sub- 
Divisional Officer was upheld by the 
Revenue Appellate Authority and a re- 
vision was preferred by Raghubir Singh 
before the Board. The learned member 
of the Board in revision came to the 
conclusion that Surendrapal Singh was 
born to Raghubir Singh on March 14, 
1963 and was only 12 years of age when 
the ceiling proceedings were finalised by 
the Sub-Divisional Officer on May 5, 
1276, and he further held that the pro- 
visions of the old ceiling law would ap- 
ply to the case, but the Sub-Divisional 


and 


Officer committed an error of law in 


determining the ceiling area under the 
new Law, that is, under the 1973 Act. 
The Board observed that there is no 
provision for separate units in Chap- 
ter III-B of the 1955 Act. The learned 
member found that Sub-Divisional Offi- 
cer committed a gross and patent illegal- 
ity, The order of the Sub-Divisional 
Officer was set aside and the case was 
sent back to the Sub-Divisional Officer 
for fresh determination of the ceiling 
area. Two writ petitions were filed and 
a contention was advanced by > the 
learned counsel for the petitioners that 
the order of the Sub-Divisional Officer 
became final and the Board of Revenue 
had no jurisdiction to set aside that 
part of the Sub-Divisional Officer’s 
order, which has gone against the State. 
The Division Bench made reference to 
Sec, 221 of the 1955 Act and Sec. 9 of 
the 1956 Act and held that the impugned 
order is covered by Sec. 221 of the 1955 
Act, whereunder the general superinten- 


dence and control over all revenue 
courts is vested in the Board. This 
case is also distinguishable. The pre- 


sent is not a case under the old Ceiling 
Law, that is Chapter II-B of the 1955 ~ 
Act. I, therefore, cannot’: agree with the 
contention of Shri Balia, learned Depu- 
ty Government Advocate, that the Board 
can exercise general power of superinten- 
dence and control over the act of the 
Authorised Officer under the 1973 Act. 
Raghubir Singh’s case (supra) is not a 
case under the 1973 Act, 

15. In the light of what I have 
discussed above I hold that there are no 
powers of reference vested in the Board 
of Revenue, either under the 1955 Act or 
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under the 1956 Act in relation to the 
orders passed or proceedings. taken by 
the Authorised Officer under the 2973 
Act, In this view of the matter the ob- 
jection that the writ petition is bre- 
mature, does not survive, as the issu- 
ance of notice by the Collector is ab- 


solutely without: jurisdiction and the 
petitioner can legitimately raise the 
grievance by invoking the certicrari 


jurisdiction of this Court under Art. 226 
of the Constitution, ag the Collector has 
exercised jurisdiction not vested in him 
by law. 


16. The writ petition, therefore, de- 
serves to be allowed and the notice Ex. 
2 deserves to be quashed. 

17, In the result, the writ petiticn is 
allowed and the notice Ex. 2 is quashed. 
The parties shall bear their own zosts 
of this writ petition, 

Petition allewed. 
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Smt. Kishna Devi, Petitioner v. 
Vishnu Mitra and another, Respond=2nts. 


Civil Revn, Petn, No. 341 of 1979, D/- 


11-5-1982.* 


Civil P. C. (5 of 1908), O. 39, R. 2 — 
“Or other injury of any kind” — Defen- 
dant making construction over sanitary 
lane — Invasion on civic rights in zene- 
ral and right to use sanitary lane of 
plaintiff in particular — Legal right of 
plaintiff infringed — Mere grant of per- 
mission by Urban Improvement Trust — 
No bar for Civil Court to grant tempo- 
rary injunction, (Para 11) 

B. L. Panwar, for Petitioner; Guru 
Prakash, for Respondents, 

ORDER :— In this petition, Shrimati 
Kishna Devi had challenged the judg- 
ment of Additional District Judge No. 2, 
Jodhpur of 23rd November, 1979 setting 
aside the order passed by Addl. Mun. 
& Judi. Magistrate No. 2, Jodhpur dt. 
7-8-1978, i 

2. The suit for permanent injunction 
is pending in which. the petitioner is 
plaintiff, In this suit, permanent *njunc- 
tion has been claimed against the defen- 
dant. There exists a lane in between the 


*Against order passed by N. K. Agar- 
wal, Addl. Dist. J. No. 2. Jodhpur, D/- 
23-11-1979, 
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house of the parties and according to 
plaintiff, this is cemented sanitary lane. 
In this sanitary lane, sewage line of the 
flush latrine hag been permitted and, 
the windows and doors of the plaintiffs 
house are opened in this lane. 


3. The learned trial Magistrate grant- 
ed temporary injunction and restrained 
the defendant from making construction 
over this sanitary lane in dispute, but 
in appeal that order has been reversed 
and application for temporary injunction 
has been dismissed, 


4. Shri B. L. Panwar, the learned 
counsel for the petitioner-plaintiff has 
argued that in the site plan of the Ur- 
ban Improvement Trust passed by the. 
Chief Town Planner, this lane has been 
opened as part of the public street and 
sanitary lane and, therefore, no one has 
got right to make construction, perma- 
nent construction, sale or alienation of 
this lane in question. My attention was 
invited to the written statement of non- 
applicant No. 1 in which the above fact 
that it has been shown as public street 
and sanitary lane in the sub-division 
plan of the Urban Improvement Trust, 
has been admitted. 


5. The sanitary lanes are kept in the 
scheme of the town plans for creating 
hygienic conditions by permitting the 
house owners on both the sides to dis- 
charge the water, open the windows, 
take sewage lines of flush latrine or 
otherwise construct Jane; argued Shri 
Panwar, According to him, encroachment 
of sanitary lanes by sale of them to any 
serious encroachment of civil 
rights and in the interest of the plaintiff - 
as well as the planed development of citi- 
zen’s towns, such encroachment and in- 
vasion of civic rights of citizens should 
not be permitted by the law courts and 
that way alone rule of law can be main- 
tained. 


6. Shri Panwar submitted that the 
growing tendency to encroach upon the. 
public streets or sanitary lanes and tọ 
sell or purchase them either profitably 
or even by negligence and, sometimes, 
corrupt motives of the local self Govern- 
ment institutions or, development or 
improvement authorities should be 
seriously dealt with by the courts, and 
non-interference on flimsy pretext, as 
has been done in this case, be not per- 
mitted on such unlawful activities not 
only against the individuals but against . 
the public interest also. 
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«7. Shri Panwar pointed out that it is 
a.known fact that in this area free air 
ig ‘always available from the western 
side and on all these considerations the 
windows have been kept towards 
- western side and so also the door. If the 
defendant is allowed to make construc- 
tions it would result in making the 
house of the plaintiff unfit for residen- 
_ tial purpose. 


8. Shri Panwar also pointed out that 
the lower court has committed serious 
error of jurisdiction, because it has fail- 
ed to consider that the sale made by the 
Urban Improvement Trust was a nul- 
lity as it was of a public street, as de- 
fined in S. 3 (26) and S. 3 (32) of the 
Municipal Act and a part of street car- 
not be sold at all, There was no scheme 
under the Urban Improvement Trust 
Act and this lane is never vested in the 
Urban Improvement Trust, argued Shri 
Panwar, 


9, It was also pointed out that the 
lower court has made a confusion about 
the so-called existence of 10 ft. higan 
wall of Ramola Mohalla in between th= 
house of the applicant and the sanitary 
lane in question. In fact, no such wall 
exists and.on account of such important 
misconstruction and misreading of the 
record, there has been error of jurisdic- 
tion; argued Shri Panwar. 


10. Shri Guru Prakash, the learned 
counsel for the non-petitioner, in reply 
submitted that the contentions of Shr 
Panwar are not tenable, both on facts 
and in law. . 


11, On a careful consideration of the 
entire matter, I am of the firmed view 
that prima facie, it is a case of invasion 
on civie rights in general and right to 
use sanitary lane of the plaintiff-peti- 
tioner, in particular, though while mak- 
ing this observation, I am conscious that 
I would not finally decide the rights of 
the parties as I am dealing with only 
temporary injunction and the evidence 
is yet to be recorded. It is true that the 
Urban Improvement Trust has sold this 
lane in dispute to the defendant but by 
that alone, rights of the plaintiff-peti- 
tioner cannot be deemed to have been 
extinguished, Similarly, grant of per- 
mission by the Urban Improvement 
Trust is no bar for a civil court to grant 
a temporary injunction, if any legal 
right of the plaintiff is infringed. Ac- 
cording to the written statement of the 
Urban Improvement Trust, 5 ft. wide 
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vacant space is to be kept by the defen- 
dant in this lane in question while mak- 
ing constructions, but the defendant in- 
terprets it to mean that it is for the use 
of defendant only. 

2, During the arguments, I enquired 
from both the counsel about the exist- 


erce of Ramola Mohalla wall but 
the counsel of the defendant 
could not satisfy me that such 
a wall is in existence. The en- 


tire judgment of the first appellate court, 
as would be evident from the para num- 
ber 11, is based on the existence of such 
a wall on the eastern side. This assump- 
tion appears to be, prima facie, wrong 
and, therefore, I am convinced that the 
lower court has acted with material il- 
legality in the exercise of jurisdiction in 
accepting the appeal, I find that the 
Judgment of the lower appellate court 
on this point is very scanty as in parail 
it has abruptly come to a decision that 
the lane in dispute is not public street 
or sanitary lane, Such a finding is un- 
warranted and uncalled for at this stage 
of the case and is, prima facie, against 
the record and some of the admission 
of the defendants. In paras 11 and 12, 
while deciding the case after the narra- 


tion of the arguments, the first appellate 


court has not said anything about the 
sub-division plan containing this lane 
and showing it to be a sanitary lane. It 
appears that after narration of the argu- 
ments, the first appellate court abruptly 
jumped to a negative opinion about the 
sanitary public lane shown on the basis 
of the so-called wall and did not even 
care to discuss the affidavits of the par- 
ties and documents including sub-divi- 
Sion plan which have got great bearing 
in the case. 


13. I am in agreement with the sub- 
mission of Shri Panwar that when civil 
courts are required to deal with the al- 
leged encroachment on public streets, 
sanitary lanes, public roads, public parks 
or public chowks, which are always left 
open by the city planning authorities in 
erder to ensure proper hygienic condi- 
tions about the light, air, sanitation, 
then the civil courts should insist on en- 
forcement of such public rights in which 


the people, as a whole are very much 
concerned and affected. In those cases, 
individual rights should yield to public 


rights and individual interested litiga- 
tions should be treated as subsidiary and 
secondary and in a given case yield to 
the public interest. In my view, this is 
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solemn duties of the civil court to Dro- 
tect public rights and to come down 
heavily against the efforts of unscrapu~ 
lous officers or private persons or scme- 
times even the public authorities, who, 
on account of ulterior motives or vésted 
interests or ignorance or corrup-ion, 
alienate the , public health and public 
hygiene and public sanitation to vested. 
interests of individuals who purcnase 
them on the strength of coins. 


It is not without significance tha: it 
was to guard against such unscrupvlous 
individuals on public. rights that the 
Municipal Act contains the provision for 
non-alienation of public streets and sub- 
lic roads. It is unfortunate that in spite 
of statutory prohibitions,. some public 
officers and authorities obey them ‘more 
in disobedience and regard them and re- 
spect them more in flagrant disregard 
and clear violations, The local autnori- 
ties should realise that they are trustees 


of public interest and public rights and, 


ensurin roper light. sanitation 
facilities for drainage, sewagae and 





roads is not a matter of mercy or ckarity 
but a matter of right of citizens and 
they should not betray the trust’ by 
Shirking the responsibilities in any man- 
ner, whatsoever, 


14, It is a matter of concern and re- 
gret that in the present case, even when 
the lane has been marked as a rublic 
street or public lane in the sub-division 
plan, the Urban Improvement Trus: has 
sold it and further is denying the right 
of the péople. to use it as a sanitary lane 
by filing written statement which prima 
facie appears to be in collusion with the 
defendant, Such a conduct of the Urban 
Improwement Trust 
serious notice by those who 
their activities. 

15. It is also a matter of regre- and 
concern that, even when the Urbar Im- 
provement Trust has directed 5 ft. space 
at least, to be kept open,. yet the first 
appellate court has refused the injunc- 
tion as a whole. 

16. As I am convinced that the first 
appellate court has failed to comsider 
material documents consisting of Urban 
Improvement Trust’s sub-division plan 
and affidavits of the parties and the 
orders of Urban Improvement Trus and 
- the provisions of the Municipal Act re- 

















‘supervise 
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authorities recuires_ 
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garding public streets, I am of the; Opin-. 
ion that the- impugned order should, ‘be’ 
set aside and the first appellate Gotirt’ 
should be directed to reconsider the | 
entire matter again and dispose of thé 
appeal afresh after hearing the parties. - 
The first appellate Court would be at 
liberty to inspect the site in- order to 
ascertain allegations of existence of a 
wall of Ramola Mohalla which is in con- _ 


tradictions to a public lane. In such 
matters of civic rights of people in 
. general and public interest litigations, 


the civil courts should not shirk respon- 
sibility of inspecting the site in order to 
appreciate the documents and affidavits 
and to impart the effective, prompt and 


ready justice, which can inspire con- 
fidence amongst the litigants and the 


people as a whole, All said and done 
the administration of justice and 


judi- 
ciary which has been assigned this 


Sacred task should inspire confidence in 


people as a whole for whom it exists in 


the net analysis of our federal Constitu- 
tion, judiciary exists for the people and 


mot vice versa. 


17%. The result is that this revision 
petition succeeds and ‘is hereby accept- 
ed. the impugned order is set aside and 
the case is remanded for fresh decision 
to the first appellate Court in the. light 
of the observations mentioned above: 
During the pendency of the appeal be- 
fore the first appellate Court, the defen- 
dants are restrained from making any 
constructions over the disputed lane. 
The petitioner’ would be -entitled to get 
his cost from Vishnu Mitra, the non- 
petitioner No, 1 only. 

Petition allowed. 
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Gaj Raj, Petitioner v. Estate 
(Divisional Superintendent), 
Railways, Aimer and others, 
tioners, 

Civil Writ Petn. No. 1676 of 1976, D/- 
30-3-1982, 


Civil P. C. (5 of 1908), O. 1, R. 10 — 
Public Premises (Eviction of Unauthoris- 
ed Occupants) Act (40 of 1971), S. %8 — 
Appeal against eviction of appellant 
from alleged railway land — General 
Manager and Estate Officer (Divisional 
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Officer 
Western 
Non-Peti- 


284 Raj, 
Superintendent) 
respondents — Rules requiring appellate 
officer to give notices of appeal to Estate 
Officer, appellant and departmental 
head — Union of India was not a neces- 
sary party in such appeal — Dismissal of 
appeal for non-joinder of Union of 
India as respondent in appeal — Impro- 
per, (Public Premises (Eviction of Un- 
authorised Occupants) Act (40 of 1971), 
' S. 9). (Paras 11, 13, 18, 19) 


Cases Referred: Chronological Paras 
AIR 1977 SC 1701: 1977 Lab IC 1546 


6, 14 

1974 Raj LW 415: (1975) 1 Serv LR 429 
6 

AIR 1965 Ker 277 (FB) 6 


S. C. Bhandari, for Petitioner; A. EK. 
Mathur, Addl, Advocate General, far 
Non-Petitioners, 


ORDER:— By this writ petition under 
Art. 226 of the Constitution, the peti- 
tioner seeks to quash the order Ex. 2 
` dated August 10, 1976 of the District 
Judge, Pali passed under S. 9 of tha 
Public Premises (Eviction of Unauth- 
orised Occupants) Act (Act No, XL of 
1971) (for short ‘the Act’ herein). 


2. The petitioner has alleged himself 
to be the owner in possession of a plot 
of land measuring 90’x 75’ situate at 
Falna, District Pali. The plot is bounded 
on all sides and there is a constructed 
room in it. Non-pétitioner No, 1 Divi- 
sional Superintendent, Western Rail- 
ways, Ajmer was appointed as Estate 
Officer under S, 3 of the Act. The afore- 
said plot which will for the sake of bre- 
vilv hcreinafter be referred to as ‘the 
plot in question’ was claimed as railwav 
lund. A notice under S, 4 (1) of the Act 
was issued to the petitioner to show 
cause why an order of eviction be not 
made in respect of the plot in question, 
which was public premises. The peti- 
tioner filed the reply before the Estate 
Officer stating that the plot in auéstion 
was not public premises within S. 2 (e) 
of the Act. The Estate Officer after con- 
sidering the reply filed by the peti- 
tioner, passed the order Ex. 1 dated 
April 17, 1974 for eviction. The relevant 
part of the order reads as under:— 

“Now, therefore, in exercise of ‘the 
powers conferred on me under sub-sec- 
tion (1) of Section 5 of the Public Pre- 
mises (Eviction of Unauthorised Ocen- 
pants) Act, 1971 I hereby order the said 
Shri Gaj Raj Chhajar-Prop. Rajasthan 


Match Factory, Falna and all persons 


already impleaded as_ 


-1 in this writ petition. 


‘the aforesaid conclusions 
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who may be in occupation of the said 
premises or any part thereof to vacate 
the said premises within forty-five days 
of the date of publication of this order. 
In the event of refusal or failure to 
comply with this order within the period 
specified above, the said Shri Gaj Rai 
Chhajar-Prop, Rajasthan Match Fac- 
tory, Falna and all other persons. con- 
cerned are liable to be evicted from the 
said premises, if need be, by the use of 
such force as may be necessary, 


SCHEDULE 


Railway: land measuring 
627.1 sq. metres.” 

3. Aggrieved, the petitioner filed an 
apoeal under S. 9 of the Act, In the ap- 
peal, the petitioner impleaded the Gene- 
ral Manager, Western Railway, Church 
Gate, Bombay-1 and the Estata Officer 
(D:visional Superintendent, Western 
Railways, Ajmer) as respondents Nos, 1 
and 2, who are non-petitioners No, 2 and . 
On October 5, 
1974, a preliminary objection was raised 
on behalf of non-petitioners Nos. 2 and 
1 that the appeal was not maintainable 
as Union of India, which was a neces- 
sary party was not added as respondent 
in the appeal. For the purpose of meet- 
ing the above objection, an application 
under O. 1, R. 10 read with S, 151, C.P.C, 
was moved on December 6, 1974 on be- 
half of the appellant praying therein 
that the mis-description in the title in 
place of General Manager may be order- 
ed to be corrected as Union of India 
through the General Manager. 


The learned District Judge held that 
Union of India was necessary party in 
the appeal. He did not grant permission 
to the petitioner to add the Union of 
India at the belated stage and dismissed 
the petitioner’s application under O. 1. 
R. 10 read with S. 151 C.P.C. In view of 
the learned 
District Judge dismissed the appeal with- 
out going into its merits on August 10, 
1976. The petitioner has filed the writ 
petition questioning the legality and 
correctness of the aforesaid order pass- 
ed under S. 9 of the Act, No reply has 
been filed on behalf of the -non-petition- 
ers contesting the writ petition. 

4. I have heard Mr, S. C. Bhandari, 


6750 sft. or 


learned counsel for the petitioner and 
Mr. A. K. Mathur, learned counsel for 
non-petitioners Nos. 1 and 2. 

5. Learned counsel for the peti- 


tioner contended that the learned Dis- 
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trict Judge has committed an illegelity 
which has resulted im miscarriage of 
justice when he held that the ap deal 
filed by the petitioner under S. 9 of the 
Act against the order made under .5ec- 
tion 5 (1) of the Act cf the Estate Dfi- 
cer was not maintainable in the absənce 
of the Union of India, which was a ne- 
cessary party to the appeal, 


6. Mr. A. K. Mathur, learned cpun- 
sel for non-petitioners Nos. 1 and 2 sup- 


ported the impugned order Ex. 2. He 
submitted on the basis of the decision 
in Ranjeet Mal v. General Manager, 


Northern Rly., New Delhi, AIR 197° SC 
1701 that the appeal filed under S. 9 of 
. the Act was incompetent in the absence 
of Union of India, which was a n=ces- 


sary party to it. Here it may be men-' 


tioned that the learned District Judge 
has relied on Kerala State v, General 
Manager, Southern Rlv., Madras, AIR 
1965 Ker 277 (FB) and Ranjeet Méel v. 
General Manager, Northern Rly., 1974 
Raj LW 415. The latter decision was 
affirmed in Ranjeet Mal's case. 


7. I have given my earnest conside- 


ration to the rival contentions raised by. 


the learned counsel. The important ques- 
tion of law that emerges for my consi- 
deration is whether on the facts and in 
the circumstances of the case, the Union 
of India was a necessary party in the 
appeal, which was filed against the 
order passed under S. 5 (1) of the Act, 
when the Estate Officer and the “ene- 
ral Manager, Western Railways, Church 
Gate, Bombay had already been implead- 
ed as respondents in the appeal under 
S. 9 of the Act. To answer this question, 
it is necessary to examine the relevant 
provisions of the Act as well as the 
rules contained in the Public Premises 
(Eviction of Unauthorised Occupants) 
Rules, 1971 (which will hereinafter ba 
referred to as ‘the Rules’). 


8. ‘Public premises’ have been defin- 
ed in S. 2 (e) of the Act. S 3 provides 
for the appointment of Estate Officars by 
the Central Government by notification 
in Central Gazette. S. 4 deals with issu- 
ing of show cause notice against order of 
eviction to the person/persons in unauth- 
orised occupation of the public premises. 
It further provides for the conterts of 
the notice and the service thereof. S. 5 
provides for eviction of unauthorised 
occupants and reads as under:— 


“Section 5. 
occupants,— 


Eviction of unauthorised 
If, after cons.dering 


(1) 
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the cause, if any, shown by any person 
in pursuance of a notice under Section 4 
and any evidence produced by him in 
support of the same and after personal 
hearing of any, given under clause (b) of 
sub-section (2) of Section 4 the estate 
officer is satisfied that the public pre- 
mises are in unauthorised occupation, 
the estate officer may make an order of 
eviction for reasons to be recorded 
therein, directing that the public pre- 
mises shall be vacated, on such date as 
may be specified in the order, by all 
persons who may be in occupation there- 
of, and cause a copy of the order to be 
affixed on the outer door or some other 
conspicuous part of the public premises. 

(2) If any person refuses or fails to 
comply with the order of eviction on or 
before the date specified in the said 
order or within fifteen days of the date 
of its publication under sub-section (1), 
whichever is later the estate officer or 
any other officer duly authorised by the 
estate officer in this behalf may after 
the date so specified or after the expiry 


of the period aforesaid, whichever is 
later, evict that person from, and take 
possession of, the public premises and 


may for that purpose, use such force as 
may be necessary.” 
Section 7 confers power to require pay- 
ment of rent or damages in respect of 
public premises. S, 9 deals with appeals 
and it is as under:— 

“Section 9: Appeals 

(1) An appeal shall lie from every 
order, of the estate officer made in res- 
pect of any public premises under Sec- 
tion 5 or Section 5-B to an appellate offi- 
cer who shall be the District Judge of 
the district in which the public premises 
are situate or such other judicial officer 
in that district of not less than ten years’ 
standing as the District Judge may de- 
signate in this behalf. 

(2) An appeal under 
Shall be preferred:— 

(a) and (b) ......... ere 

Provided that the appellate officer 
may entertain the appeal after the ex- 
piry of the said period if he is satisfied 
that the appellant was prevented by suffi- 


sub-section (1) 


cient cause from filing the appeal in 
time. 
(3) 40: (6) conse, 


9. The only important section of the 
Act that deserves mention is S. 10, which 
deals with finality of orders. It, inter 
alia, provides that except as otherwise 
provided in the Act every order made 
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by the Estate Officer or appellate officer 
under the Act shall be final. According 
to the aforesaid provisions of the Act, 
the Estate Officer is required to give a 
show cause notice to the person in un- 
authorised occupation of the public pze- 
mises as to why he should not be evicted 
therefrom, After considering the cause 
shown by such p2rson, the Estate Officer 
on being satisfied, has been empowered 
to order eviction for the reasons to be 
recorded therein. Under S. 5 (1) of the 
Act, an order of eviction against the 
person in unauthorised occupation of any 
public premises by the Estate Officer is 
contemplated. An appeal against the 
order passed under S, 5 of the Act by 
the Estate Officer lies to the pppoe 
Officer under S, 9. 


10. Now, let me advert to R. 9 of the 
Rules, laying. down procedure for ap- 
peals filed under S. 9 of the Act. Rule 9 
(2) of the Rules is as follows:— . 

“On receipt of the appeal and after 
calling for and perusing the record of 
the proceedings before the. Estate Offi- 
cer, the Appellate Officer shall appoint 
a time and place for the hearing of the 
appeal and shall sive notice thereof ‘to 
the estate officer against whose orders 
the appeal is preferred, to the appellant 
and to the head of the department or au- 
thority in administrative control of the 
premises.” 


11. On an examination of R, 9 (2) of. 


the Rules, it is clear that the notice ‘of 
the appeal, which is filed by the person 
against whom the order has been made 
under S, § (1) or S. 7 of the Act is re- 
quired to be given to the Estate Officer 
who has passed the order in appeal, , to 
the appellant, the person against whom 
the order of eviction or. payment is made 
and who has filed the appeal and also to 
the Head of the Department or Auth- 
ority in administrative control of 
premises. So according to R. 9 (2), in an 
appeal by the person against whom an 
order of eviction has been passed, noti- 
ces of appeal are required to be given 
to (1) Estate Officer, (2) Appellant and 
(3) Head of the Department or the au- 
thority in administrative control of 
public premises, The Appellate Officer 
is required to give notices in the appeal 
to the aforesaid persons. 

12. The Act is a special enactment 
providing for the eviction of unauthoris- 
ed occupants from public premises and 
for certain incidental matters, Under 
S. 18 (2) of the Act, the Central Govern- 
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“S. 3 of the Act who is required to 


the - 


the, 


order. Any order which can be 
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ment has been empowered, inter alia, to 
make rules on a matter relating to the 
manner in which appeals may be pre- 
ferred and the: procedure to be followed 
in appeals, R. 9 of the Rules as stated 
above deals with procedure to be follow- 
ed in appeals and the procedure provid- 
ed in R. 9 (2) amongst others is for giv- 
ing notice of the appeal to the persons 
mentioned therein. The public premises 
have been defined under the Act and it 
is the Estate Officer appointed under 
give 
notices to the person in unauthorised 
occupation thereof. The Estate Officer 
under 8. 5 of the Act passes an order 
against the person alleged to be in un- 
authorised occupation of the public pre-' 
mises. Under S. 9 of the Act, the per- 
Son against whom an order under S. 5 
has been made can only prefer appeal 


‘and he is the aggrieved person only.. 


13. Neither under the Act nor under 
the Rules any provision has been made 
as to who will be impleaded as respon- 
dents to the appeal by the person filing 
the appeal agains; the order of eviction 
urder S. 5 of the Act. Under R. 9 merely 
a duty has been cast on the appellate 
Officer to give notice: 

(1) to the Estate Officer, 

(2) to the appellant, and ` ; 

(3) to the Head of the Department: or 


the authority in administrative ‘control 
of the premises. . 
14. Having regard to the provisions 


of S. 9 of the Act and R. 9 of the Rules, 
it cannot be held that the Union of India 
was a necessary party. in the appeal, 
which was filed’ by the petitioner against 


the order of eviction made under S. 5 (1) 


of the Act. 

15. Ranjeet Mal’s case (AIR 1977 SC 
1701), on which strong reliance was 
placed by Mr.: A. K. Mathur, learned 
counsel for the non-petitioners Nos. 1 
and 2, is of no aid to the non-petitioners. 
It will be relevant here to excerpt paras 
6 and 7 of the report:— 

"6. It cannot be disputed that the ap- 
pellant was a servant of the Union. It 
is equally indisputable that any order of 
removal is removal from: service of the 
Union. The appellant challenged that 
passed 
by any Court would have to be enforc- 


ed against the Union, The General Ma- | 


nager or any other authority acting in 
the Railway Administration is as much 
a servant of the Union as the appellant 
was in. the present case, 


~ 
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7. The Union of India represents the 
Railway Administration. The Union car- 
ries administration through different 
servants. These servants all represent 
the Union in regard to activities whe- 
ther in the matter of appointment or iņ 
the matter of removal. It cannot be dəni- 
ed that any order which will be passed 
on an application under . Article 226 
which will have the effect of sefting 
aside the removal will fasten liability on 
the Union of India, and not on any ser- 
vant of the Union. Therefore, from all 
points of view, the Union of India was 
rightly held by the High Court to be a 
necessary party. The petition was right- 
ly rejected by the High Court.” 


16. The Union of India was hel to 
be necessary party in that case for the 
reasons that any order which would 
have been passed on the petition under 
Art, 226 would have resulted in cetting 
aside the order of the removal which 
fastened liability on the Union of India 
and not on any servant or employee of 
the Union, This decision is of no avail 
for it is distinguishable 

17, It needs to be mentioned here 
than even under R. 9 besides the Estate 
Officer and the appellant, the appellate 
officer is required to give notice either 
to the sHead of the Department cr Au- 
thority in Administrative Control of the 
premises. The words ‘Head of tke De- 
partment’ or ‘Authority in administra- 
tive control’ cannot be equated with the 
Union of India or State Government of 
the State. Authority in administrative 
control of the plot in question, cannot 
be.said to be the Union of India so as to 
represent the Railway Administration, 


18. The upshot of the  Ciscussion 
made hereinabove is that it was not. ne- 
cessary for the petitioner to aave im- 
pleaded Union of India as a party-re- 


spondent to the appeal filed by him un- 


der Section 9 of the Act, for if was not 
a necessary party, 


19. For the reasons aforesaid. I am 
of the oninion that the learned District 
Judge has acted illegally and improper- 
ly when he dismissed the  petitioner’s 
appeal under S. 9 of the Aci on the 
ground of non-joinder of Union of India, 
which according to him, was a necessary 
party. 

20. In view of the conclusion to 
which I have arrived at, it is not neces- 
sary to examine the other cortentions of 
the learned counsel for the petitioner 


Badri Narain v. 


‘dated August 10, 1976 of the 


- Superintendent, Western Railway, 
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that on the facts and circumstances of 
the case, the learned District Judge 
should have allowed the application fil- 
ed by the petitioner under O. 1, R. 10 
read with S, 151 C.P.C. or at any rate 
should have impleaded Union of India 


Shyam Narain 


“as a party-respondent to the appeal 
after condoning the delay. l 
21. The result is that I allow this 


writ petition and quash the order Ex. 2 
learned 
District Judge, Pali (Appellate Officer) 
dismissing the appeal filed under S.’9 of 
the Act. The learned District Judge will 
re-admit the appeal to its original num- 
ber and decide it on merits after giving 
an opportunity of hearing to the peti- 
tioner (appellant before the District 
Judge), the Estate Officer (Divisional 
Aj- 
mer) and the General Manager, West- 
ern Railway, Church Gate, Bombay-l. 
In the circumstances of the case, the 
parties shall bear their own costs of the 
writ petition. 

Petition allowed. 


, AIR 1982 RAJASTHAN 287 
(JAIPUR BENCH) 
G. M. LODHA, J, 


Badri Narain Tak, Appellany v. M/s. 
Shyam Narain, Respondent, 

Second Appeal No, 233 of 1975, D/- 
3-3-1982.* 

Rajasthan Premises (Control of Rent 


and Eviction) Act (17 of 1950), S. 13 (1) 
(c) — Eviction — Maiterially altered the 
premises — Construction of brick wall 
in a shop, without permission of land- 
lord, for converting shop into two shops 
— Amounts to alteration which mate- 
rially alters premises — Fact that wall 
was removed later on cannot be of any’ 
assistance as cause of action arose on 
making of such construction, 1975 WLN 
427, Distinguished. (Paras 10, 15) 


Cases Referred: Chronological Paras 

1975 WLN 427: 1976 Ren CJ 191 9 
_N. K. Maloo, for Appellant. 
JUDGMENT:— This is a civil second 


appeal against the judgment and decree 
of the Additional District Judge, Ajmer 
in civil appeal No. 187 of 1974 confirm- 
ing the decree for ejectment of the Addi- 


*Against judgment and decree of S. B. 
Srivastava, Addl. Dist. J., nee D/- 
22-4-1975. 
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tional Munsiff, Ajmer City (West) Jaipur 
in Civil Suit No. 400 of 1972. 


2. The facts of the case as noticed 
by the first appellate Court are as 
under:— 


That the defendant is his tenant rent 
being Rs, 100 per month. The tenancv 
commences on 12th day of every month. 
That a notice terminating the tenancy 
dated 16-10-72 has been served on 
defendant by his refusal to accept it. 
Thereafter another notice was sent to 
him by ordinary post and it has been 
served on the defendant. That the de- 
fendant has raised constructions of per- 
manent nature in the suit shop dividing 
the shop into two, He „has, therefore, 
carried out the constructions withent the 
permission of the plaintiff and has mate- 
rially altered the premises, which is 
likely to diminish the value thereof. 
That the defendant is using the said pre- 
mises in the manner which is imconsis- 
tent with the purpose for which he was 
admitted to the tenancy. The premises 
were let out to run a restaurant, but he 
is carrying on wine shop in a part of the 
building, That the defendant has sublet, 
assigned or otherwise parted with the 
possession of the part of the premises, 
That rent from 12-8-73 is due. 


3. The defendant admitted the ten- 
ancy and receipt of notice by ordinary 
post. All other allegations are denied, It 
is alleged that he had put up a tempo- 
rary brick wall between the two por- 
tions of the shop for convenience, I; is 
denied that he is using the shop for any 
purpose other than for which it was let 
out. Subletling is also denied. It is alleg- 
ed that the plaintiff wants to increase 
the rent from Rs, 100 to Rs. 200, 

4. The following issues were framed: 

1, Has the defendant materially alter- 
ed the suit premises which is likely to 
diminish the value thereof? 

2. Is the defendant using the premisés 
in the manner inconsistent with the pur- 
pose for which suit premises were let? 

3 Has the defendant sublet, assigned 
or otherwise parted with the possession 
of the suit premises? 

4. What should the relief be? 

5. After recording evidence and hear- 
ing the arguments, the learned Munsiff 
decreed the suit of the plaintiff, Aggriev- 
ed by this judgment, the defendant filed 
first appeal and that appeal was dismiss- 
ed by the first appellate Court, 


ri 
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the. 


landlord. 


A.L R. 


6. I have heard the argument and 
perused the record of the trial Court. 


7. It is not in dispute that a pucca 


wall of bricks was constructed in the 
shop, The disputed premises is a shop. 
The shop was divided into two shops 


and the defendant wanted to use one as 
a Tea-stall and the other one for selling 
of liquor, 


8 Mr. Mallo, learned counsel for the 
appellant, submitted that construction 
of a wall of this nature cannot be called 
material alteration within the meaning 
of Rajasthan Premises (Control of Rent 
and Eviction) Act, 

9. In support of his contention Mr. 
Malloo relied upon the judgment of this 
Court in Raghunath Singh v. Balabux, 
1975 WLN 427. Mr. Malloo also pointed 
out that the wall which was constructed 
was removed after a month and there- 
fore, also the plaintiff was not entitled 
to a decree on this ground. 

10. I have carefully considered the 
submissions of Mr, Malloo and also gone 
through the record of the case as the 


case was heard ex parte because no one. 


appeared to oppose the appeal, Sub- 
clause (1) (c) of S. 13 of the Rajasthan 
Premises (Control of Rent and Eviction) 
Act reads as under:— 

"Section 13 (1) (c) That the tenant 
has without the, permission of the land- 
lord made or permitted to be made any 
such construction as in the opinion of 
the Court has materielly altered the pre- 
mises or is likely to diminish the value 
thereof”. 

Whether an alteration in premises is] 
material or not is a mixed question - of 
fact and law. In the instan case the pre- 
mises is one shop and out of that one 
shop by construction of this wall the 
defendant converted it into two shops. 
If the defendant would have put only 
one wooden plank for such temporary 
division, probably there would have 
been some room for argument that there 
was no material alteration. Contrary to it 
a pucca wall of brick was constructed. 
There cannot be any doubt that con- 
struction of a brick wall in a shop for 


converting the shop into two shops in- 
stead of one shop is an alteration which 
materially alters the premises as con- 
templated by sub-clause {c} of sub-~sec~ 
tion (1) of S. 13 of the Act. Undoubted- 


ly it was done without permission of the 


Soe 


` 


t 
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11, Mr. Maloo’s reliance on the deci- 
sion of Raghunath Singh cannot be of 
any assistance or help to him. In Raghu- 
nath Singh’s case there was a thre- 
storey building In this three-storzy 
building in the third floor there was a 
tin-shed. It was held proved that a 
‘Pardi’ which was 5 in length 4 in 
width and 3’ in height was constructed 
to provide protection from rains and sun 
because the tin-shed was being used as 
a kitchen, It was also held 
‘Pard? was not of permanent character. 


12. In view of the above findings of 
fact in that case it was held that neitker 
the ‘Pardi’. was of permanent character 
nor it materially altered the premises. 


13. In vew of the above it is clar 
that the construction of ‘Pardi’ did not, 
in any way, materially alier the tin-sted 
which was already being used as a tii- 
chen and the only benefit which was 3b- 
tained was to protect it from rains ind 
sun, 


14. There is no analogy between the 
facts of two cases because in the instant 
case as mentioned above a pucca briek 
wall was constructed and further due to 
this the shop was changed into lwo 
shops. There cannot be any doubt hat 
when one shop is converted into -wo 


shops by defendant it would be an al- 


teration which would materially afect 
the shop. l 


15. Mr. Maloo’s contention that that 
wall was removed later on cannot be of 
any assistance because the cause of ac- 
tion arose on making of such construc- 


tions which materially alters the re- 
mises, By removal, the mischief Jone 
earlier cannot be set at naught, as the 


ground of ejectment u/s. 18 nowhere 
contemplates that material alterations 
should subsist for all times, 


16. The result of the above discus- 
Sion is that this appeal fails and is Zere- 
by dismissed, 


17. Mr. Maloo prayed for tire to 
vacate the shop. In case the deferdant 
submits an undertaking that he would 
vacate the premises immediately on ex- 
piry of six months from today and give 
vacant possession to the landlord with- 
out any protest ang without agitat-ng it 
any further the decree of eviction would 


; not be executed for six months from to- 


day, One month’s time is given to sub- 
1982 Rai/i9 XI G—41 
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mit the undertaking in this Court, There 
would be no order as to costs. 


Appeal dismissed. 
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(JAIPUR BENCH) . 

N. M. KASLIWAL, J. 
Municipal Council, Ajmer, 

v. Narinder Singh, Respondent, 


Civil Second Appeal No, 374 of 1971, 





Appellant 


' D/- 27-4-1982. 


(A) Rajasthan Municipalities ‘Act (38 
of 1959), S. 285 — Civil P, C. (5 of 1908), 
0. 1, R. 9 — Joinder of parties — Conr- 
struction sanctioned by municipality — 
Order to contrary by Collector under 
S. 285 — Suit for injunction against 
interference with construction — Collec- 
tor not joined — Proceedings held in- 
valid. 


Certain construction proposed by the 
plaintiff in the instant case was sanction- 
ed by the municipality. However, the 
Collector by virtue of his powers under 
S. 285 passed an order staying the con- 
struction. The municipality thereon pass- 
ed an order informing the pla:ntiff not 
to proceed with the construction, The 
plaintiff filed the present suit against the 
municipality for a permanent injunction 
directing the municipality not t> inter- 
fere with the construction by the plain- 
tiff, The Collector was not joired as a 
defendant, The lower Courts held that 
the order of the Collector was ultra 
vires and not binding on the plaintiff 
and passed a decree in favour of the 
plaintiff, 

Held in appeal that the crux of the 
problem was whether any relief of in- 
junction could be granted in favour of 
the plaintiff and against the defendant, 
when the defendant was taking a plea 
that it was bound to act as ordered by 
the Collector, The order of the Collec- 
tor was a quasi-judicial order passed un- 
der Section 285 and cannot in any 
manner be treated as a nullity even 
though for argument’s sake, though not 
admitting, it may be considered as ille- 
gal or without jurisdiction, To treat an 
order as nullity is somewhat different 
from treating an order as illegal or with- 
out jurisdiction. If the -plaintiff wanted 
order of the Collector to have no effect 
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against him, it was incumbent upon him 
to impiead the Collector and then only 
he could have sought a relief of iniunc- 
tion against the defendant Municipal 
Counci. An anomalous situation would 
arise if a decree for injunction is grant- 
ed against the Municipality and the plain- 
tiff is allowed to raise construction when 
on the other hand the order passed by 
the Collector stands against the Muni- 
cipality. As the Collector is not a party 
in the suit, he can certainly insist upon 
the Municipal Council to obey his order 
and as such a Civil Court cannot grant 
a relief which might come in conflict 
with a quasi-judicial order passed by an 
authority under a provision of the sta- 
tute without impleading such quasi- 
judicial authority as party in the suit. 
The appeal had, therefore, to be allowed. 
ATR 1980 Gauhati 23 and AIR 1980 Gau- 
hati 70, Dist. (Para 11) 


(B) ma en Municipalities Act (38 of 
1958), 5. 285 (2) — Bevision by State 
Government under — Right of party to 
be heard, 


The proviso to sub-sec. (2) of Sec- 
tion 285 lays down that no order of an 
officer passed under this section shall 
be confirmed, revised or modified by the 
State Government without giving the 
board the reasonable opportunity of 
showing cause against the said order. 
This does not mean that the State Gov- 
ernment would not hear the party who 
wants to support the resolution of the 
board. (Para 12) 

(C) a Municipalities Act (38 of 
1959), S, 285 — Powers of Officer ap- 
pointed “by State — He controls orders 
of Board. 


The legislature intended to give a 
power to the officer as may be appoint- 
ed or authorised by the State Govern- 
ment to have a control over the execr- 
tion of any order or even resolution of a 
Board, The Collector, in exercise of his 
powers under S. 285 has power to sus- 
pend the resolution of a board in the 
matter of grant of sanction of any con- 
Struction within the municipal area. 

(Paras 12, 13) 
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Ajmer Municipality v. Narinder Singh 


-junction against the Municipal 
. Ajmer on the allegations that the plain- 


A.I R. 


JUDGMENT:— This Civil Second Ap- 
peal by the Municipal Council, Ajmer is 
directed against the judgment and de- 
cree of.the learned Civil Judge, Ajmer, 
dated February 11, 1971 confirming the 
judgment and decree passed by the 
Munsif Magistrate, Ajmer City (East), 
Ajmer in Civil Suit No. 80/66. 


2. The facts of the case 
compass are that the 
dent brought a suit for 


in narrow- 
plaintiff-respon- 

perpetual in- 
‘Council, 


tiff, with a view to put up constructions 
on the site: at Daulat Bagh given in the 
plan attached with the plaint, applied 
to the Municipal Council, Aimer on 1-9- 
1965 for granting sanction of the con- 
structions mentioned in the aforesaid 
plan. The said plan with the modifica- 
tions mentioned in the letter, by the 
defendant-council dated 8-10-1965 was 
sanctioned and the same was duly con- 
veyed to the plaintiff with the corrected 


sanctioned plan by the aforesaid letter 
dated 8-10-1965, The defendant subse- 
quently, by its letter dated 6-11-65, 


which was delivered to the plaintiff on 
17-2-66 conveyed to the plaintiff not to 
start constructions . till further orders 
from the defendant. According to the 
plaintiff, the defendant had no legal 
rizht to ask the plaintiff not to start con- 
structions or to alter, modify or cancel 
a sanction once granted. The plaintiff 
after the receipt of the sanction had . 
every right to construct the building ac- 
cording to the sanctioned plan and the 
defendant had no right - to suspend its 
resolution and as such the action of the 
defendant. was illegal and without juris- 
diction. The plaintiff apprehended that 
the defendant might interfere with the 
putting up of the constructions by the . 
plaintiff, as also, of the taking of steps, 
to remove the constructions, which 
might be put up by the plaintiff, In these 
circumstances the plaintiff prayed 
to issue a permanent injunction in fa- 
vour of the plaintiff and against the 
defendant, directing the defendants, its 
agents, officers, workmen, servants etc., 
not to interfere with the putting up of 
the plaintiffs constructions or starting of 
the constructions by the plaintiff in 
accordance with the sanctioned plan. i 
3. The Municipal Council filed a : 
written statement and took the plea that 
the sanction was subject to certain con- 
ditions contained in the letter dated 
Oct. 8, 1965, the sanction was given by 
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the Building Works Committee by is 
resolution dated 8-10-1965. It was stated 
in the additional pleas that after the 
sanction was communicated to the plain- 
tiff, the improvement trust sent a letter 
dated 11-10-1965 to suspend. the sanz- 
tion, Thereupon, a letter No. CPO-7il 
dated 11-10-1965 was sent to the plain- 
tiff by registered A. D, post asking him 
not to proceed with the constructions tll 
he heard from the defendant. A tel- 
gram to the same effect was sent on 
13-10-1965 but it was returned on 14-10- 
1965 undelivered with. the remarks that 
the plaintiff was out of station. Conse- 
quently, a copy of letter No, CPO-T11 
dated 11-10-1965 was affixed on plain- 
tiffs residence in presence of two wit- 
nesses. It was further pleaded that the 
Collector, Ajmer suspended the execu- 
tion of resolution dated 8-10-1965. The 
defendant communicated the said order 
of the Collector to the plaintiff on 6-I1- 
1965 and asked him not to start the ccn- 
structions till further orders. The defen- 
dant Had a right to modify or cancel the 
resolution of the Building Works Com- 
mittee, It was also pleaded that the 
order of the Collector was binding on 
the plaintiff as well as the defendant. 
The said order of the Collector was un- 
der scrutiny of the State Government, 
which had the power to rescind or con- 
firm the order. The order of the Col- 
lector could not be challenged in C-vil 
Court, On the basis of the aforesaid 
pleadings of the parties, the trial court 
framed the following issues :— 


(1) Whether the directions of the de- 
fendant contained in its letter deted 
6-11-1965 requiring the plaintiff not to 
start the constructions till further 
orders are without jurisdiction, illegal 
and ultra vires? . 

' (2) Whether the Collector, Ajmer sus- 
pended the execution of Resolution No. 
28 dated 8-10-1965? If so, to what effect? 

(3) .Is the Civil Suit barred by the 
Rajasthan Municipalities Act, 1959? 

(4) To what- relief is the plaintiff en- 
titled? 


4, The parties did not lead any oral 
evidence and placed reliance only on 
documentary evidence placed on record 
by them. Learned trial court under issue 
No. 1 held that it was only the illegality 
or ultra. vires of the order of the Col- 
lector Ex. A/4 dated 3-11-1965, which 
required to be decided and the illegality 
or otherwise of Ex, 3 an order of the 
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Engineer, Municipal Council, Ajmer 
dated 6-11-1965 informing the plaintiff 
not to start the constructions till fur- . 
ther orders could not be decided in 
separation to the order of the Collector 
Ex. A/4. The decision on. this issue thus 
depended wholly on the decisior. under 
issue No, 2, wherein the effect of the 
order of the Collector suspending the 
resolution of the defendant was to be 
seen and if the order of the Collector 
was found to be perfectly legal, the 
plaintiff would have no grievance under 
issue No. 1 and if on the contrary, the 
order of the Collector was held to be 
ultra vires and without jurisdiction, this 
issue No, 1 will automatically stand de- 
cided in favour of the plaintiff. Under 
issue No, 2, learned trial court held that 
the order of the Collector was without 
jurisdiction and ultra vires and as such 
it had no effect against the plaintiff. 
Issue No, 3 in view of the decision of 
issues Nos. 1 and 2 in favour of the 
plaintiff, was also decided against the 
defendant, In view of the abcve find- 
ings, the learned trial court decreed the 
suit in favour of the plaintiff. 

5. The Municipal Council aggrieved 
against the judgment and decree of the 
trial court, filed an appeal, which came 
up for consideration before the learned 
Civil Judge, Learned Civil Judge also 
upheld the view taken by the trial court 
and held that the order Ex. A/4 passed 
by the Collector, Aimer suspending the 
resolution dated 98-10-1965 was ultra 
vires of the provisions of the Munici- 
palities Act and so without jurisdiction. 
Learned Civil Judge further held that 
the order of the Collector Ex. A/4 hav- 
ing been found to be ultra vires’ and 
without jurisdiction, the order of the 
State Government, if any, pass2d under 
S. 285 (2) of the Act confirming the Col- 
lector’s order will also be illegal and 
ultra vires and the Municipal Council 
was not bound to obey an ord2r, which 
was nullity in law. In the result, the 
learned Civil Judge dismissed the ap- 
Peal, 

6. Hence this second appeal by the 
defendant. 


7. It was contended by Mr. Jindal, ` 
learned counsel for the appellant that 
the courts below committed a _ serious - 
€rror of law in holding that the order . 
Ex. A/4 passed by the Collector, was ' 
ultra vires and without jurisdiction and 
as such nullity in law. It was contended © 
that the order Ex. A/4 clearly mention- , 
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€d in detail the grounds on which the 
Collector acted under Sec. 285 of the 
Rajasthan Municipalities Act. The con- 
structions sought for by the plaintiff 
was adjoining the Anasagar Bund an an- 
cient monument and was in a protected 
area or a prohibited area within the 
Provisions of the Ancient Monuments 
Preservation Act and Rules made there- 
under, The plaintiff had submitted an 
application in pursuance of the Notifica- 
tion No, F.4/32/LSG/59 dated 3-9-1965 to 
the Chairman. Improvement Trust, who 
keeping in view the location of the pro- 
posed site near the Anasagar Bund an 
ancient and protected monument made 
a reference to the Superintendent, 
Archeological Survey of India, who vide 
his letter No. AJR/2-RAJ/64-65-374 dated 
13-1-1965 objected to the permission be- 
ing accorded on the ground that a part 
of the proposed constructions and site 
fall under the area already proposed for 
protection. The plaintiff concealed these 
facts from the Municipal Authorities and 
obtained the above sanction surrepti- 
tiously in his favour, The matter was 
brought to the notice of municipal auth- 
orities by the Chairman, Improvement 
Trust by its letter dated Oct. 11, 1965, 
the municipal authorities immediately by 
letter No. CPO/711 dated 11-10-1965 
stayed the sanction communicated to the 
plaintiff vide letter dated 8th Oct, 1965. 
It was also pointed out that a case un- 
der Section 91 of the Land Revenue Act 
against the plaintiff and his father Taran 
Singh had been registered and an ad 
interim stay order u/s. 212 of the Raja- 
sthan Tenancy Act had been issued 
against these trespassers. It was further 
contended that the Collector under Sec- 
tion 285 of the Rajasthan Municipalities 
Act, 1959 (hereinafter referred to as the 
Act) was fully empowered to suspend 
any order or Resolution of a board, if in 
his opinion such order or resolution was 
unlawful. It was further pointed out 
that the State Government had framed 
the Rajasthan Improvement Trust 
ordination between the Municipalities 
and Improvement Trust in the matter of 
Construction of Buildings) Rules, 1964 
(hereinafter referred to as the Co-ordi- 
nation Rules) and the same were brought 
into force by publication in the Official 
Gazette (Rajasthan Extraordinary) 
Gazette (Town Planning Department) 


Part IV-(Ga) dated 10-9-1964. The said 
rules were amended by Notification No, 
F.4/32/LSG/59 dated 3-9-1965, whereby 
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in R. 2 for sub-rule (ij) the following 


was substituted: 


“G) In the area within the jurisdiction 
of the Trust, whenever a building is pro- 
posed to be erected, re-erected, altered, 
or added a plan shall be furnished to the - 
Improvement Trust concerned and ə 
copy thereof to the Municipality con- 
cerned duly prepared in accordance with 
the bye-laws framed under S, 170 of the 
Rajasthan Municipalities Act, 1959. 


üi) In sub-rule (2), the expression 
‘fifteen days’ occurring after the expres- 
sion ‘within a period of’ shall be substi- 
tuted by the expression ‘thirty days’.” 


Under sub-rule (2), it was incumbent to 
furnish a plan to the Improvement Trust 
concerned whenver a building . was pro~ 
posed to be erected, re-ere€cted, altered 
or added, The Improvement Trust shal] 
scrutinise the plan so received and en- 
sure that the plan was in conformity with 
the scheme in force in_the area or did 
not run counterto any master plan under 
preparation for the area and return the 
Same along with its recommendations 
to the Municipality within a period of 
30 days from the date of receipt of such 
plan. If the Improvement Trust has 
approved of the plans the Municipal 
Borad/Council shall sanction the same. 
Iz, however, the Trust has suggested 
modifications, the plans shall be re- 
turned to the applicant for carrying out 
the modifications in the light of the re- 
commendations of the Trust, and for re- 
presentation thereafter, directly to the 
Municipal Board/Council for sanction, It 
is thus contended thay there was a viola- 
tion of the aforesaid Rules also in con- 


‘e@aling the facts that the Urban Im- 


provement Trust had raised an objection. 
and in obtaining the sanction from the 
Municipal Council in a surreptitious 
manner, It was further argued by Mr, 
Jindal, learned counsel for the appel- 
lant that the main controversy in the 
case was about the validity of the Order 
Ex. A/4 issued by the Collector and in 
the absence of the Collector being made 
a party no relief could be granted to 
the plaintiff. It was further argued in 
this regard that the appellant Municipal 
Council was bound to obey the order 
passed by the Collector under S. 285 of 
the Act and the order Ex. 3 issued by 
the Municipal Council was merely an 
order issued in compliance of the Order 
of the Collector. Under these circum- 
stances, the view taken by the lower 
courts that the Collector, Ajmer was not 
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a necessary party in the case was totally 
erroneous, - 
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8. On the other hand, it was contend- 
ed by the learned counsel for the re- 
spondent that elaborate provisions are 
contained for the grant or refusal of 
permission for raising any constructions 
under S. 170 of the Act. Under sub-sec~ 
tion (12) of S. 170 of the Act any person 
aggrieved by such order, was entitled 
to. prefer an appeal to the Collector, 
within 30 days. So far as the Municipal 
Board was concerned, its order granting 
permission for constructions was fimal, 
Only the person seeking permission 
could go in appeal if the order of the 
Municipal Board was in any way pze- 
judicial to his interest. It was further 
argued that S. 285 of the Act was con- 


tained in Chapter XII of the Act, whch. 


consisted of Ss. 283 to 301.° This Chapser 
gave a control and dealt with che 
powers of the State Government and its 
functionaries to control and supervise 
the functioning of the Municipal Boerd. 
The provisions contained in this Charter 
did not deal with any relations of the 
Board vis-a-vis public. Under the pro- 
viso to sub-sec.. (2) of S. 285 a reason- 
able opportunity of being heard by the 
State Government was provided to the 
Board only. The opportunity of being 
heard was not provided to the public, 
which might have been adversely af- 
fected by such orders. In the present 
ease, the order Ex. A/4 was passed by 
the Collector without hearing the plain- 
ff and such order was clearly illegal 
and without jurisdiction. Any order 
passed under S, 285 of the Act cculd 
only bind the Municipal Board and not 
a private person. Reliance is placed on 
Bhairon Lal v. Bhagwat Dutt Tha‘xur, 
1955. Raj LW 517. Reliance is also plac- 
ed on the following observations made 
by the Patna High Court in Commr. of 
Gaya Municipality v. State of Bihar, 
‘ATR 1975 Pat 332 (Para 8):— 


“The power vests in the State Gov=rn- 
ment with certain purpose, namely to 
prohibit the Municipality from funcfion- 
ing in a manner which may be prejudi- 
cial or detrimental to the interest of the 
rate payers.” 


It is also argued in this regard that Sec- 
tion 285 of the Act did not at all deal 
with the functioning of the Board in 
granting sanction or otherwise for con- 
struction of any building. 
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9. It was next contended that the - 
lower courts in the facts and circum- 
stances of this case, were right in tak- 
ing the view that the Collector was not : 
a necessary party in the case, The plain- | 
tiff was not a party to the order Ex. A/4. : 
The order passed by the Collector in 
purported exercise of power under Sec- 
tion 285 of the Act was without jurisdic- | 
tion and therefore, a nullity. The order 
passed by the Collector under S, 285 
could have a binding effect only against ` 
the Board and was not binding on the . 
plaintiff-respondent, So far as the plain- 
tiff-respondent was concerned, he was 
only aggrieved against the Municipal 
Board, who had first conveyed an order 


` of sanction by letter dated 8th Oct. 1965 


and had later on withheld the same by 
order dated 6th Nov, 1965. The plaintiff 
had not received any order from the 
Collector and as such there was no ques- 
tion for the plaintiff to challenge the 
same, It was further argued in this con- 
nection that the objection regarding non- 
joinder of the Collector as a party was 
not taken by the defendant in the writ- 
ten statement, and as such the said ob- 
jection will be taken to have been waiv- 
ed and cannot be raised now, Reliance 
in this regard is placed on Jagneswar 
Nath v. Jatra Mohan Sarkar, AIR 1980 
Gauhati 23 and Sailala v. Smt. Negurtai- 
veli, AIR 1980 Gauhati 70. It was fur- 
ther argued that the provisions of the 
Rajasthan Improvement Trust (Co-ordi- 
nation between the Municipalities and 
the Improvement Trust with regard to 
Construction of Buildings) Rules, 1964 
override the powers of the Municipal 
Committee to grant sanction for con- 
struction under S. 170 of the Rajasthan 
Municipalities Act, which are statutory 

provisions made by the legislature, 


10, I have given my careful consid- 
eration to the arguments advanced by 
learned counsel for both the parties, 


11. A perusal of the documents placed 
on record shows that the Building 
Works Committee in its resolution No. 28 
dated 8-10-1965 sanctioned the proposed 
construction with certain modifications 
in favour of the plaintiff Narendra Singh 
S/O Sardar Taran Singh, vide Ex. 1. A 
letter dated 11th Oct,- 1965 from the 
Chairman, Improvement Trust, Aimer 
to the President, Municipal Council, Aj- 
mer has been placed on record by the 
defendant, which was denied by the 
Advocate for the plaintiff and it appears 
that the same was not proved by any 
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oral evidence led by the defendants and 
as such has not been marked any exhi- 
bit, In this letter, it is mentioned that 
Shri Narendra Singh had made an ap- 
plication to the Improvement Trust but 
since he felt that the U. I, T, may raise 
objections to the constructions, he with- 
drew the application from their office 
and submitted the same before the 
Municipal Council, Immediately thereon 
a letter was written by the Improvement 
Trust vide No, 1872 dated 1-9-1965 in 
which all the facts were given regarding 
the proposed construction. It was fur- 
ther mentioned that the facts were 
twisted by the Overseer and the Super- 
intendent has made deliberate misrepre- 
sentation, The attention was also invit- 
to Notification No. F4/32/LSG/59 


' dated 3-9-1965 a copy of which had al- 


ready been sent directly by the Town 
Planning Department. In spite of this, 
it was stated thatthe said Superintendent 


. had the courage to suggest that this crea 


was not within the jurisdiction of Im- 


: provement Trust, The fact of the exist- 


ing passage and the disposal of effluent 


- had also been misrepresented by the 


s- we 


officers concerned. It was, therefore, re- 
guested to take up this matter seriously 
for misrepresenting of ‘the facts by 
the officers concerned and to suspend 
the sanction of this resolution and to 
see that the suspension order is deliv- 


- ered to the said Shri Narendra Singh 


personally. As this document has not 
been exhibited as such I am ignoring it 
from consideration, Thereafter, there is 
Ex A/3 on record, which is a letter No. 
CPO/711 of 11-10-1965 sent by register- 
ed A. D. by the Commissioner, Munici- 
pal Council, Ajmer to the plaintiff in- 
forming that the President, Municipal 
Council, Ajmer had stayed the sanction 


communicated to him vide office letter 
No. 3834 dated 8-10-1965, Hence the 
plaintiff was informed not to proceed 


with the construction work till he heard 
further from this office. The receipt of 
this letter has been admitted by the 
plaintiff's counsel. then there is a de- 
tailed order passed by the Collector 
Ex. A.4 dated 3-11-1965 passed in exer- 
cise of the powers conferred on him 
under $. 285 of the Act. Learned Col- 
lector in this order has given detailed 
facts and mentioned that the said plot 
of Jand was adjoining Anasagar Bund an 


ancient monument and a protected area 
or a prohibited area within the provi- 


‘sions of Ancient Monuments Preservaticn 
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Act and Rules made thereunder and also 
that the plot in question being -within 
the jurisdiction of the U., I. T. Aimer, 
in which case vide Notification No. F.4/ 
32/LSG/59 dated 3-9-1965, if a building 
was proposed to be erected, re~-erected, 
altered or added, a plan shall be fur- 
nished to the Improvement Trust con- 
cerned and a copy thereof to the Munici- 
pality concerned duly prepared in ac- 
cordance with the bye-laws framed un- 
der S. 170 of the Act, It has been fur- 
ther mentioned that Shri Taran Singh 
in the first instance made an application 
for construction of a house on the above 
piece of land to the Urban Improvement 
Trust, Aimer, who keeping in view the 
location of the proposed site near the 
Anasagar Bund an ancient monument 
made a .reference to the Archeological 
Survey of India. who vide letter dated 
13-9-1965 objected to the permission be- 
mg accorded on the ground that a part 
of the proposed construction and the 


‘Site fall under the area proposed for 


protection. The applicant Shri Taran 
Singh however, having come to know 
about the proposed objection withdrew 
his application from the Trust on 25-8- 
1965. It has further been observed by 
the Collector that instead of Shri Taran 
Singh his son Narendra Singh had made 
an application to the Municipal Council, 
Ajmer and the said Council by their 
Building and Works Committee Résolu- 
tion No. 28 dated 8-10-1965, despite ob- 
jections of the Urban Improvement 
Trust, Ajmer allowed the said construc- 
tions, Learned Collector, further observ- 
ed that on further enquiry the Tehsildar, 
Ajmer had reported that a case . under 
©, 91 of the Land Revenue Act against 
Sarva Shri Narindra Singh and Taran 


Singh had been registered and ad inte- ' 


rim stay order under S. 212 of the Raja- 
sthan Tenancy Act, 1965 had been issued 
against these trespassers. He has further 
reported that the said trespassers had 
started blasting stones of the “Hill” 
which was adjoining the protected area 
of Anasagar Bund and immediate meas- 
ures for the safety and preservation of 
the ancient monument was expedient. 
On this ground, the learned Collector 
was of the view that the said Bye-law 
No. 28 Ward No. 19, dated 8th Ott. 1965 
of the Municipal Council, Ajmer besides 


being unlawful was also causing or was 


likely to cause injury to the protected 
area and therefore, in exercise of his 
powers conferred under S, 285, he 


t. 
ALR. 


——_ 


1982 


ordered 
Resolution be suspended till further 
orders, . This document is admitted by 
the learned counsel for the plaintiff. In 
compliance of this order of the Ool- 
lector, it appears that the Engineer, 
Municipal Council, Ajmer issued a et- 
ter Ex. A-3 dated 6-11-1965 informing 
the plaintiff not to start constructicns. 
This document has been filed by the 
plaintiff himself and has been admitted 
by the defendant, Ex. A/3 is the copy 
of Ex. 3. The plaintiff has filed a suit 
and hag claimed a relief of perpetual in- 
junction against the Municipal Council 
only. The plaintiff has admitted the 
order of the Collector Ex. A/4 deted 
3-11-1965. In Ex. 3, there is a clear men- 
tion that the Collector and the District 
Magistrate, Ajmer vide its order dated 
3-11-1965 had suspended the Resolution 
of the Building and Works Committee 
No. 28 of 8-10-1965, Hence the plaintiff 
was informed not to start the construc- 
tions as per the Resolution till he re- 
ceives further orders from this office or 
the Collector, failing which action for 


its removal will be taken as per Rules. 


This document also makes a mention of 
Ene./1 Collector’s letter dated 3-11-2965. 
Thus it cannot be said by any stretch of 
imagination that the plaintiff was not 
knowing when he filed the suit that the 
order Ex. 3 had been issued at the be- 
hest of the order of the Collector cated 
3-11-1965. Ex. 3 itself, which is an ad- 
mitted document dated 6-11-1965, makes 
a mention that the same had been issued 
in view of the Collector’s order 
3-11-1965 and the same was sent tc the 
plaintiff along with the Collector's let- 
ter dated 3-11-1965 as one of its enclo- 
sure, The defendant in the wz-itten 
statement though had not clearly taken 
the plea to implead the Collector as a 
necessary party but in paragraph No, 18 
of the additional pleas, it was clearly 
stated that the order of the Colector 
was binding on the plaintiff as wəll as 
the defendant, In para No. 23, a plea 
was taken that the order of the Col- 
lector cannot be challenged in Civil 
Court. In my view in the face of these 
circumstances, the validity or otherwise 
of Ex, A/4 an order passed by the Col- 
lector on 3-11-1965 could not have been 
determined in the absence of the Col- 
lector, The Municipal Council was an 
authority bound to obey any orders 
passed by the Collector under S. 285 of 
the Act. It does not lie within the power 
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of the Municipal Council to ignore any 
order of the Collector even if passed in 
the purported exercise of powers given 
under S. 285. Order Ex. 3 thus was no- 
thing more except an order issued in 
compliance of the Order of the Collector 
Ex, A/4. The problem thus arising in 
the case is not that the defendant Muni- 
cipal Council should have taken a clear 
plea that the Collector was a necessary 
party. The real crux of the problem is/ 
whether any relief of injunction could: 
be granted in favour of the plaintiff and 
against the defendant, when the defen-j 
dant was taking a plea that it was bound| 
to act as ordered by the Collector, The 
order Ex. A/4 is a quasi-judicial order 
passed under S. 285 of the Act and can- 
not in any manner be treated as a nul- 
lity even though for argument’s sake, 
though not admitting, it may be consid- 
ered as illegal or without jurisdiction, 
To treat an order as nullity is somewhat 
different from treating an order as il- 
legal or without jurisdiction, An order 
which is a nullity under the law is non 
est, but an order which is illegal or with- 
out jurisdiction can only be ignored 
when so determined by the court of law. 
Thus in these circumstances, if the plain- 
tiff wanted order Ex. A/4 to have no 
effect against him, it was incumbent 
upon him to implead the Collector and 
then only he could have sought a relief 
of injunction against the defendant 
Municipal Council. An anomalous situa- 
tion would arise if a decree for injunc- 
tion is granted against the defendant 
Council as in the present case to 
allow the plaintiff to raise construc- 
tion «and on the other hand; 
order Ex. A/4 passed by the Collec- 
tor stands against the Municipal Coun- 
ci], As the Collector is not a party in 
the suit, he can certainly insist upon 
the Municipal Council to obey his order 
and as such a Civil Court cannot grant 
a relief which might come in conflict 
with a quasi-judicial order passed by 
an authority under a provision of theļ 
statute without impleading such quasi- 
judicial authority as party in the suit. 
The cases Sailala v. Smt. Negurtaivali 
(AIR 1980 Gauhati 70) and Jagneswar 
Nath v. Jatra Mohan Sarkar (AIR 1980 
Gauhati 23) relied upon by the learned 
counsel for the respondent are not ‘the 
cases where an order had been passed 


by a quasi-judicial authority under an 
Act and a relief of injunction was sought 
against the subordinate authority not to 


Narinder Singh 


296 Raj. 


obey such order without impleading 
the higher authority. Thus the aforesaid 
two cases render no assistance at all to 
. the plaintiff, The appeal filed by the de- 
fendant appellant as such could be al- 
lowed on.this ground above, but I would 
like to consider further points involved 
in the case. _ : 

12, Section 285 of the Act reads as 
under :-~ 


“Power of suspending’ execution order | 


etc, of board-—- (1) If in the 
opinion of any such officer as 
may be appointed or authorised 


by the State Government in this behalf 
the execution of any order or resolution 
of a board, or the doing of anything 
which is about to be done or is being 
done by or on behalf of a board, is 
eausing or is likely to cause injury or 
annoyance to the public or a breach of 
the peace or is unlawful, he may, by 
order in writing under his signature, 
suspend the execution or prohibit the 
doing thereof, 


(2) When any such officer makes any 
order under this section, he shall forth- 
with forward to the State Government 
and to the Board affected thereby a copy 
of the order, with a statement of the 
reasons for making it, and it shall be 
in the discretion of the State Govern- 
ment to rescind the order or to direct 
that it shall continue in force with or 
without modification, permanently or for 
such period as it thinks fit; 


Provided that no order of such officer 
passed under this section shall be con- 
firmed, revised or modified by the State 
Government without giving the board 
reasonable opportunity of showing cause 
against the said order.” 


It is not in dispute that the Collector 
was the Officer authorised by the State 
Government under this section at the 
relevant time, I see no force in the con- 
tention of the learned counsel for the 
plaintiff-respondent that the order 
Ex. A/4 passed by the Collector is not 
a speaking order or does not contain the 
ground for passing such an order, As 
already mentioned above, the Collector 
has given detailed reasons for passing 
such an order and the same have been 
mentioned in detail in Ex. A/4, It can- 
not be disputed that S. 285 is one of the 
sections falling under Chapter: XII which 
deals with control over the Municipal 
Council. Section 285 empowers an off- 
eer appointed or authorised by the State 
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Government if in his opinion the execu- 
tion of any order or resolution of a 
board or doing of anything which is 
about to be done or is being done by 
or on behalf of a board, is causing or 
is likely to cause injury or annoyance 
to the public or a breach of the peace 
or is unlawful, he may by order in 
writing under his signature, suspend the 
execution or prohibit the doing thereof. 
The Collector in Ex. A/4 in his opinion, 
kas found the resolution of the Board 
dated 8-10-1965 to be unlawful and sus- 
pended the execution of such resolution. 
Under sub-sec. (2) of S. 285 such officer 
has to forward a copy of such order 
with a statement of the reasons for mak- 
ing to the State Government and it 
Shall be in the discretion of the State 
Government to rescind the order or to 
direct that it shall continue in force 
with or without modification, permanent- 
ly or for such period as it thinks fit. It 
is no doubt correct that proviso to sub- 
sec, (2) lays down that no order of such 
officer passed under this section shall be 
canfirmed, revised or modified by the 
State Government without giving the 
board the reasonable opportunity of 
showing cause against the said order. It 
does not, however, mean that the State 
Government would not hear the party 
who want to support the resolution of 
the board. The stage of hearing the case 
by the State Government has not ar- 
rived in this case and it cannot be as- 
sumed that the State Government would 
not hear the plaintiff if he wants to 
support the resolution of the Board. If 
is no doubt correct that S. 170 of the 
Act deals with the matter regarding 
construction proposed to be made by a 
person within the Municipal area. How- 
ever, the legislature also intended to 
give a power to the officer as may be 
appointed or authorised by the State 
Government to have a control over the 
execution of any order or even resolu- 
tion of a board if the same, in the 
opinion of such officer, was causing or 
likely to cause injury or annoyance to ` 
the public or the breach of the peace or - 
was unlawful, po n ; 


13. Thus I do not find any force in 
the contention of the learned counsel 
for the respondent that the Collector, in 
exercise of his powers under S. 285 
could not have suspended the resolution 
of a board in the matter of grant of sanc- 
tion of any construction within the 
municipal area, In my view, if the reso- 
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lution of a board sanctioning a construc 
tion to a person u/s. 170 of the Act causes 
or is likely to cause injury or annoy 
ance to the public or a breach of tha 
peace or is unlawful then such a resolu- 
_ tion can be suspended, The Collector 
‘ u/s. 170 of the Act had no power to sus 
pend any order granting sanction fcr 
construction to a person even if it came 
to his notice suo motu that the same wes 
unlawful or might cause injury or there 
was a danger of the breach of the peace 
and he could have only acted under 
Sec. 285 of the Act. It could not be dis- 
puted that the plan ?n the present case 
should have been submitted to the Urben 
Improvement Trust also under the Ce- 
ordination Rules as amended by Notiti- 
cation dated 3-9-65. In any view of the 
matter the legality or otherwise of the 
order passed by’ the Collector under 
S. 285 of the Act could not have been 
determined behind his back. Ought we 
know, in case the Collector would have 
been impleaded, he would have justifizd 
the legality of his order by placing much 
more material and then alone legality or 
otherwise could have been determined in 
a proper manner. 


14, The rulings: 1955 Raj LW 5-7, 
AIR 1975 Patna 332 and AIR 1963 SC 
1547 relied upon by the learned counsel 
for the plaintiff-respondent are not at 
all applicable to the facts and circum- 
stances of this case and it is not neces- 
sary to discuss the same in the view. 
taken by me above, 


15. In the result, this appeal is al- 
lowed. The judgments and decrees pass- 
’ ed by the courts below are set aside and 
the suit filed by the plaintiff-respondent 
is dismissed, However, in the facts md 
circumstances of the case, the parties 
are left to bear their own costs through~ 
out, 

Appeal allowed. 
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368 and 226 — Validity of 45th amend- 
ment of Constitution — High Court can- 
not go into reasonableness as it is not 
justiciable — However, 45th Amend- 
ment extending term for reservations in 
Lok Sabha and Vidhan Sabhas for Sche- 
duled Castes and Tribes from 30 to 46 
years is intra vires, constitutional - and 
valid — Neither fundamental right of 
equality is infringed nor any essential 
features of basic structures of Constitu- 
tion is violated. (Constitution (Forty- 
fifth Amendment) Act (1980), S. 2). 


The question of sufficiency of reasons 
for the 45th amendment to extend the 
reservations from 30 to 40 years, is out- 
side purview of the judicial review. The 
court has got no obscure exhaulted un- 
warranted notion of acting as an appel- 
late forum for deciding the correctness, 
propriety or sufficiency of the reasons, 
which led to the 45th.amendment of the 
Constitution, High Court cannot act as a 


“third” chamber after Lok Sabha and 
Raiya Sabha and Vidhan Sabhas ap- 
proval, E (Para 22) 


Although the High Court cannot go 
into the question of reasonableness and 
justification of the 45th amendment, but 
even on the assumption of the jurisdic- 
tion to have a limited review the exten- 
sion of period of 40 years was wholly . 
justified, reasonable and was in conson- 
ance with the necessity to uplift the 
Harijans and Girijans ang provide them 
€qual opportunity of participating in 
legislating their own destiny, This op- 
portunity which they would have never 
got in the absence of reservations, if they 
would have been left to the mercy of 
the majority electing them on general 
seats, where they lack effluency, resour- 
ces, status and are looked and condemn- 
ed as Class II citizens, even now in this 
Space age after more than three decades 
of the functioning of the Constitution. 

(Para 52) 


The 45th amendment is, therefore, 
even on judicial scrutiny, found to be 
reasonable, fair essential and indispen- 
sable and the real effective rich homage 
to Arts. 46 and 14. Further by extending 
the period from 30 to 40 years Parlia- 
ment and Legislatures have only streng- 
thened the essential feature of the basic 
structure of the Constitution in respect 
of democracy giving equal opportunity 
to all citizens, in the matter of adult 
franchise and proper representation in 
the legislatures, (Paras 53, 78, 80) 
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Thus the forty-fifth amendment of the 
Constitution of India extending the term 
for res€rvations in Lok Sabha and Vi- 
dhan Sabhas for Scheduled Castes and 
Tribes from 30 years to 40 years is intra 
vires, constitutional and valid. The 
above amendment instead of infringing 
fundamental. right of equality of the 
Scheduled Castes and Tribes. enstres 
them equality and upgrades them as 
Class I citizens and brings them in the 
main stream of the country. The farty- 
fifth amendment nowhere infringes anv 
essential features of the basic structures 
of the Indian Constitution, Contrary to 
it, retention of the safeguards and pro- 
tection of special reservations in . Lok 
Sabha and Vidhan Sabhas for Scheduled 
Castes and Tribes, only strengthens es- 
sential features of a real democracy with 
equal opportunity and equal status and 
justice political, social and economic to 
them, (Case law discussed). . (Para 85) 


In the net analysis, the  fortv-fifth 
amendment in the Constitution, in its 
- broad repercussion, implications and di- 
mensions results in a system in which 
people practise equality as a way of 
life and dispense justice without  diszri- 
mination, The protection of reservation 
which is aimed at achieving equality of 
opportunity and status by making Hari- 
‘jans and Girijans who are 


representative in Parliament, cannot be 
permitted as violative of equality., : 
" (Paras 75, 87) 


Cases Referred: Chronological Parag 
AIR 1982 SC 149 . 66 
AIR 1981 SC 234 1, 3, 5, 64 
AIR 1981 SC 271 5. 62 
AIR 1981 Raj 8 a 43 
AIR 1980 SC 1789 . 5, 60 
AIR 1979 Raj 98 44 
AIR 1977 SC 1361 | 56, 57 
AIR 1975 SC 2299 | _ 56, 64 
AIR 1973 SC 1461 4, 21 
AIR 1973 Orissa 136 - 4, & 
AIR 1967 SC 1643 1 
Petitioner in Person, ` | 
ORDER:— The Iyer coined “Bharati 


Ghost” (Bhim Singhji’s case (AIR 1981 SC 
234)) is haunting the corridors of this 
Court now, brandishing broken and 
smashed sword of Golak Nath (AIR 1967 
SC 1643) a Girijan (Scheduled Tribe) is 
attacking the 45th amendment (D. D. 
Basu’s Shorter Constitution of India, 
p. 807, Eighth Edn. The Constitution 
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otherwise: 
handicapped and cannot become equal 
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(Forty-fifth Amendment) Act, 1980) for 
giving a decisive death-blow to Art, 334 
of the Constitution. Vichitra, the peti- 
tioner, little realises the distinction be- 
tween homicide and suicide. The billion 
dollar question is his success in striking 
down the reservations, whether would 
be disaster for the Girijans and failure 
may result in blessings in disguise. 


2. The razor-thin distinction between 
photo finish race of homicide v. suicide 
by Vichitra, may become too obscure to 
be spelled out or to be observed even by 
a microscope, if the fatal writ issued for 
alleged paralysation of parliamentary 
function of “reservations” or special re- 
servations. 


3. Visualising a aps the above situ- 
ation, the eminent Justice Krishna Iyer 
gave the following warning which if not 
true in Bhim Singhiji’s case (AIR 1981 SC 
234) (supra), is much more true now in 
Vichitra’s case:— 

“To permit the Bharati Ghost to haunt 
the corridors of the court brandishing 
fatal writs for every feature of inequa- 
lity is judicial paralysation of Parliamen- 
tary function,” 

4. Even when Kesavanand Bharati, 
AIR 1973 SC 1461 was in womb deter- 
mined to kill and smash Golaknath, like’ 
“Krishna Avtar” for ‘Kansa’ and to da- 
mage and demolish its dimensions, 
Mishra and Ray, JJ. (Basudev Khadanga 
v. U.OT, (ATR 1973 Orissa 136)) repelled 


‘challenge to 23rd amendment and killed 


a still-born theme of Vichitra. 

5. Effort of Golaknath to take re- 
birth after being killed by Kesavanand 
Bharati could not succeed in ‘Minerva 


Mills’ case AIR 1980 SC 1789, Waman- 
raos case, AIR 1981 SC 271 and in 
Bhim Singhji’s case (AIR 1981 SC 234) 
(supra) Vichitra, petitioner, however, 


takes inspiration from stray deduction of 
a jurist (Dr. S. R. Bhansali, Associate 
Frof. (Law), University of Raj., Jaipur: 
“Essential Features. of the Basic Struc- 
ture of Indian Constitution”, 1982) 
wherein he observed as under:— 

“ A Walnut tree planted by Golaknath 
in the Supreme Court was threatened by 
a storm brought by Kesavanand Bharati, 
but the same is now being nourished by 
the Minerva Mills in the hope that the 
posterity will enjoy the fruits.” 

6. Ever-increasing expansion of re- 
servation term from 10 to 20, 20 to 30, 
and 30 to 40 by amendment of Art. 334 
whether demolishes, essential features 
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of the basic structure of the Constitut-on, 
as alleged by Vichitra Meena, a Girizan, 
Scheduled Tribe student of Law, who 
has exhibited his enthusiasm, for pro- 
tecting his fundamental right of equality 
of opportunity and equality before law, 
is the pivot or ex parte constituticnal 
debate in this writ petition. 

7. Descending from Constitution pla- 
net of the moon, down to the earth, 20w 
the traditional facts, ; 

Vichitra, the petitioner belongs | to 
Meena Segment of Scheduled Tribe of 
Rajasthan, A citizen of India and stujent 
of law. Vichitra, has filed this ‘Vichitra’ 
writ petition, which is ‘Vichitra’ in sve- 
ral ways. 

8. The extraordinary prayer for re- 
election throughout India of all legisla- 
tures in States and Lok Sabha, is ecach- 
ed in very simple ordinary language of 
the following prayer clause:— 

“It is, therefore, mos; humbly prayed 
that the 45th and other allied amænd- 
ment of the Constitution of India Acts 
may kindly be declared null and void 
and immediate re-elections in all the 
constituencies be ordered and the by- 
elections being held on 19-5-1982 be 
stayed till the disposal of this writ peti- 
tion. 

The Dausa and Veir Constituencies 
may kindly be declared as general con- 


stituencies with immediate effect, inter 
alia other reserved constituencies. 
That the petitioner may kindly be 


granted all the costs of the writ petition 
and necessary legal aid in view of the 
public importance of the case.” 


9. It appears that he has drafted the 
petition himself and was not very clear 
‘about .the challenge which he wanis to 
make. In one breath he has attackei re- 
servations to the Scheduled Castes and 
_ Tribes under Articles 330 to 334, ky ex- 
tension for 40 years. In the next treath, 
he has mentioned that there are na extra 
or technical qualifications to become a 
member of Parliament or an M.L.A. un- 
like the Government: servants. This in- 
troduces lack of coherence, 

10. In para 7, he claims that =xten- 
sion of reservation has got no basis to 
justify the violation of his fundamental 
‘ right in favour of upliftment ef the 
weaker sections of the society. 

ii. In this three-page writ petition, 
he has prayed that this Court should 

order re-elections in all constituencies in 


i 
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India. The petitioner wanted . by-elec- 
tion in Rajasthan which was scheduled 
to be held on 19th May, 1982 to be stay- 
ed, but he argued the case for the first 
time in Court on ist July, 1982, ie. 
much after the results of the by-elec- 
tions were declared. 


12. Yet another Vichitra feature of 
his petition is that respondent No. 3 has 
not been named and all that has been 
mentioned is that M.L.A. of Dausa. 
Though he was allowed assistance of 
Shri M, R. Calla, who was present in the 
Court on Ist July, 1982, but the case 
was argued again by him personally as 
he submitted that on account of the poli- 
tical implications of the great challenge 
which he has made to reservations, no 
advocate can frankly argue the case, 


13. Although his petition is ful] of 
incoherence and lacunas in many parti- 
culars, but since he is a citizen and seem- 
ingly an over enthusiast one claiming 
to uplift the weaker section of the so- 
ciety and posing to be the champion of 
the cause of the fundamental rights, I 
have chosen to ignore all superficial, 
technical and formal requirements of 
law of a proper writ petition, in order 
to do substantial justice in a speedy 
manner for the cause of social. justice. 


14, Article 334 of the 
reads as under:— 


“334. Reservation of seats and special 
representation to cease after forty years. 
—— Notwithstanding anything insthe fore- 
going provisions of this Part, the provi- 
sions of this Constitution relating to— 

(a) the reservation of seats for the 
scheduled Castes and the Scheduled Tri- 
bes in the House of the People and in the 
Legislative Assemblies of the States; and 

(b) the representation of the Anglo- 
Indian Community in the House of the 


Constitution 


People and in the Legislative Assemblies 


of the States by nomination, 


shall cease to have effect on the expira- 
tion of a period of forty years from the 
commencement of this Constitution: 

Provided that nothing in this article 
shall affect any representation in the 
House of the People or in the Legisla- 
tive Assembly of a State until the dis- 
Solution of the then existing House or 
Assembly, as the case may be.” 

15. This article has undergone threo 
amendments, the last being 45th amend- 
ment and every time there has been 10 
years’ extension, It has now’ become 40 
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years instead of original 10 years after 
being extended to 20 by 8th amendment 


of 1959 and 30 by 23rd amendment of 


1969, 


16. In the original form in 1950, it 
Was as under:-—— 


“Notwithstanding anything in the fore- 
going provisions of this part, the pro- 
visions of this Constitution relating to— 

(a) the reservation of seats for the 
Scheduled Castes and the Scheduled 
Tribes in the House of the People and in 
the Legislative Assemblies of the States; 
and 


(b) the representation of the Anglo- 
Indian Community in the House of the 
People and in the Legislative Assemblies 
of the States by nomination shall cease 
to have effect on the expiration of a pe- 
riod of ten years from the commence- 
ment of this Constitution.” 

17. Shri Vichitra has during his argu- 
ments, submitted that it was his funda- 
mental right to be treated with equality 
with other citizens of India, However, 
when he has been given special reserva~ 
tion then he feels that he has been dis- 
criminated as it retards the upliftment 
of the weaker section of the society, the 
Scheduled Castes and Tribes. According 
to him, extension of the reservations in 
the legislatures is without justification, 

18. The bedrock of his submission is 
that there is no basis to claim that with- 
out reservation, the Scheduled Caste and 
Scheduled Tribe persons would not be 
sufficiently represented in the legisla- 
tures after the expiry of initial period 
of 10 years and in any case of 30 years. 


19. Yet another contention, which 
emerges in this case though not precisely 
argued by Shri Vichitra, is, that amend- 
ment of Article 334 has resulted in vio- 
lation and destruction of essential fea- 
tures of the basic structure of the Indian 
Constitution, which are claimed to be as 
under:— 

1, Republican and democratic form of 
Government; 

2. The mandate to build 
State contained in Part IV: 


a welfare 


3. Secular character of the Constitu- 
tion: 

4. Federal character of the Constitu- 
tion: j 

: 5. Democratic character of Govern- 
ment: 


6. Essential features of the individual 
freedom secured to the citizens; 

7. Dignity of the individual; 

l -g 
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8. Sovereign democratic republic; 

§. Justice, social, economic, and poli- 
tical: ; l 
10. Equality of status and opportunity; 

11. Parliamentary democracy; 

_ 12. Concept of social and economic 
justice to build a welfare State: and. 


20. The planery powers of constitu- 
ent body to amend the Constitution in 
accordance with Art. 368 of the Consti- 
tution cannot be questioned. Whether 
constitutional amendment was required 
in the facts and circumstances or for the 
Reasons given in the Statement of Objecis 
introducing the bill or statement of the 
Minister concerned before the bill was 
passed, is normally not justiciable, 

21. What are the essential features 
of the basic structure of the Constitu- 
tion, is a subject, on which the law is yet 
to be settled, Their Lordships of the 
Apex Court have, themselves, left it 
open and, to some extent obscure to spell 
out them precisely and in a concise form. 
However, in this case, the petitioner 
came with the basic submissions that his 
fundamental right of equality is infring- 
ed. By the constitutional amendment, 
fundameytal right can always be infring- 
ed ar taken away according to Bharati’s 
case (AIR 1973 SC 1461) (supra) but if 
the amendment relates to an essential 
feature of the basic structure then that 
amendment can be challenged, Obvious- - 
ly, what I am going to say, hereinafter, 
wculd show that neither fundamental 
right is infringed nor any essential fea- 
tures of the basie structure is violated. 
Contrary to it, the amendment as would 
be obvious from my discussions a little 
later, only assures the equality of status 
and opportunity to the &C.&S. T 
which is very much in peril if Art, 334 
is net amended making Arts. 330 to 333 
dead. But the first hurdle and impedi- 
ment is that it is impermissible to travel 
into the legislative fields for asc€rtaining . 
the mind of the legislature after the arti- 
culation of 45th amendment, 


22. This Court cannot act as a “third” 
chamber after Lok Sabha and Rajya 
Sabha and Vidhan’ Sabhas approval. The 
reasonableness justification, felt necessi- 
ties of times, the bedrock of the facts 
anc date debated by 544 public represen- 


tatives in the Lok Sabha and 244 in the - 


Raiya Sabha and considered as reason- . 
able by the requisite majority of them 
and approved by majority of 3997 legis- 
lators in Vidhan Sabhas in terms of 


Article 368 of the Constitution, can hard- 
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Iy be the matter of second innings b~ a 
consideration like an appellate court by 
one Judge or even the entire judiciary 
of the country: taken together. I am, 
therefore, firmly of the opinion - that the 
question of sufficiency of reasons 
for the 45th amendment to ex- 
tend the reservations from 30 to 
40 years, is outside purview of the 
judicial review. I have got no obscure 
exhaulted unwarranted notion of acting 
as an appellate forum for deciding the 
correctness, propriety or sufficiency of 
the reasons, which led to the 45th amend- 
ment of the Constitution, 


23. Without having any doubts aout 
the complete absence of jurisdiction and 
without having any illusion and delusion 
of converting this Court as a third 
chamber, I have heard Shri Vicnitra 
with patience and rapt attention because, 
the issues raised are undoubtedly of seri- 
ous magnitude, 


24. Even on the assumption that this 
Court can enter into a limited field for 
examining any extraneous consideration 
or mala fides having crept in, whick are 
sufficient to strike down an admin‘stra- 

(Contd. on Col, 2) 
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tive order, but have got doubtful rel- 
evance about the legislative functions 
and hag got no relevance about the con- 
stituent power of the supreme legisla- 
ture under Art, 368, I have yet applied 
my mind to the core of the submissions 
of Shri Vichitra in this respect. 


25. In my considered opinion, the 
reasonableness and fairness or necessity 
of the extension of reservations from 30 
to 40 years, can be best known by hav- . 
ing the comparative study of the num- 
ber of Scheduled Caste and Tribe candi- 
dates elected from general seat in the 
country to the House of the People, or 
Vidhan Sabhas, The data in this respect 
is scanty and I had to independently ob- 
tain informations from the various Gov- 
ernment information bureaus for collect- 
ing the data. With great difficulty, it has 
been revealed on the basis of the scanty 
informations available, that during last 
40 years of the exercise of adult fran- 
chise after independence of the country, 
people of this largest, biggest and in the 
view of some of the international jurists 
and statesmen, most successful demo- 
cracy only, the following a few have 
been returned on the general seats:— 


- 


Chart showing representation of Scheduled Castes and Scheduled Tribes in Indian : 


Legislatures on Reserved and General 
Seats from 1952 to 1980, 





Year Total Seats, Reserve Seats General Seats Population General 
SC, S&T. SG. ST. . SG ST. — TT 
1952 Lok Sabha 481 74°39 5) ee 1951 Census 
Vidhan Sabha 3177 470 521 7 4 550,63,722 2,24,39,740 36,00,50369 
1957 Lok Sabha 500 7 3 8E 3 
Vidhan Sabha 3202 s0 om g S 
1982 Lok Sabha 500 7 31 1 3 1961 Census 
Vidhan Sabha 3198 1 43,90,72,588 
og yansa 198 “lp 6,45,11,114 2,98,88,470 43,90,72,588 
Vidhan Sabha 98563 503 2382 
1971 Lok Sabha 519 7 Sf l 4 1971 Census, 
Vidhan Sabha 93583 503 263 3$ 2  €,44,17,308 3,01,72,221 54,79,61,920 
1972 Lok Sabha 522 7 #460 1 4 
Vidhan Sabha 8771 516 321 3 3 
1977 Lok Sabha 542 2% $8 #1 3 
Vidhan Sabha 9997 540 252 is 1 
1979. Lok Sabha 542 73 4 1 og 
80 Vidhan Sabha $997 557 303 I 7 








Note ;—The above figures of statistizs are based on th 
Castes & Scheduled Tribes Commissioner: Soar het ai cho, Scheduled 


under Article 338 of the Constitution 
Publication Division, Publieation (INDIA) of 
be precisely exact but are zlmost correct, 


shed 
partially on the Government of Indie 


relevant years. The statisties may not : 


and 


~ 
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A naked, plain, bald and sweeping look 
at the above figures would convince 
every literate or even illiterate, politi- 
cally conscious or even unconcerned citi- 
zens that, but for the successive amend- 
ments introduced under Art. 334 and the 
wise articulation and inclusion of Arti- 
cles 330 to 334, the Scheduled Castes 
and Tribes would have virtually remain- 
€d untouchables to the mighty mansions 
or halls of the Lok Sabha and the Vi- 
dhan Sabhas, and would have kept lan- 
guished as Class II citizens, sitting in 
Parlok Sabha only, i 


26. Though it is not for me -to adju- 
dicate, but the phenomenon of oppres- 
sion, suppression, repression and logical- 
ly depression of Harijans and Girijans 
which are Scheduled Castes and Tribes 
and belong to the poor down-trodden, 
not only weaker but weakest segment of 
the society of India, i.e., Bharat, 
“patent and written on the walls and 
scribed on streets and not only temples 
and wells but all public places where 
people gather and forgather, that if I 
am to use, Justice Holme’s language, 45th 
amendment has a logical termination 
and result of the “felt necessities of 
times” and the writings on the walls 
in India, 


tu 


27. In order to substantiate my above 
deductions, the following conclusions 


‘from the report of Shri Shisir Kumar, - 


Sommissioner of Scheduled Castes - and 
Tribes, under Art. 338 of the Constitu- 
sion, submitted on 29th December, 1977 
=o the President of India, which I have 
extracted in my paper, “the slur of un- 
“ouchability in India—Scheduled Castes, 
Scheduled Tribes and Backward Classes 


Socio-Economic Revolution of Three De-- 
Principles of In~ 


eades under Directive 
dian Constitution” in the Seminar orga- 
mised by the Director, Professor Shri 
Paras Diwan the Department of Laws, 
Punjab University, Chandigarh, under 
the Chairmanship of Shri 'J. N, Kaushal, 
IIP., on 28th Feb., 1981 (1) may be taken 
note of:— 


“Three decades of ETE ee and 


the dawn of freedom is yet to bestow a, 


willing smile on many hamlets and 
slums of the Scheduled Castes and Sche- 
culed Tribes. They continue to submit 
to the decrees of fate rather than have 
the benefits of the decrees of our basic 
law. Liberty, Equality and Fraternity, so 


(1) Directive Principles Jurisprudence: 
Paras Diwan Vol. 1, p, 322, 
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richly enshrined in the Constitution of 
the country.have still to acquire any. 
meaningful proposition for most of them. 
Untouchability has been abolished by 
Article 17 of the Constitution but those 
whose article of faith in his pernicious 
persuasion ig superior to an article of 
the Constitution choose to defy the fun- 
damental law with impunity. That a law, 
such as the protection of the Civil Rights 
Act, with more stringent provisions to. 
eradicate untouchability, had to be en- 
acted in the thirtieth year of our 
dom by, amending the Untouchability 
Offences Act, 1955, bears ample’ testi- 
mony of the fact that we continue with 
our sin of denying basic human. righis 
to quite a sizeable section of our people. 
There are many areas in the country 
where the Scheduled Castes are denied 
even common sources of drinking water. 
At places, they dare not to take out 
funeral processions through the same 
route on which others do.”(2), - 


“The nation’s resolve made with due 
solemnity to secure to all the citizens, 


“Justice—Social, economic...... ” has re- 
mained just a promise, e per- 
heps more ‘in breathes in the case of 
the Scheduled Castes and Scheduled Tri- 
bes. Political justice, even if > available, 
loses much of its meaning if it is bereft 
of social and economic justice.” (2) 


“A moral and unhealthy social dis- 
equilibrium continues despite legal pro- 
visions: and state efforts to contrary. 
There is an obvious clash between the 
aims of the society and response of the 
society. The unethical practices of the 
society have tended to prove stronger 


than the. prescriptions of law, The irrel- 


evant continues to subordinate the rel- 
evant, Perhaps the efforts made so far 
to change the milieu by-state action have 
been more in the nature of expedients 
rather than borne out of a firm convic- 
tion to change the social landscape, to 
initiate a social revolution whatever. the 
social and political ..cost . the transition 
might demand. The result: hesitant ` ap- 
proach to equality and the dragging feet 
of justice. So much has been done for 


these communities all these years may 
be a rightful claim. But, how little has 
been achieved, cannot be easily dis- 


claimed.” (2) 


Se ee ee ae ee ee 

(2) Report of the Commissioner for S, C. 

. & S. T. Part I, 24th Report 75-76-77 
yrs, p. 1 (para 1.1, 2 & 1.3). 
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“Untouchability has been abolished ky 
law. But, can one dare to say that vid- 
ous practice has altogether disappeared 
from our society? What to say of the 
rural areas, even in cities and towns um- 
touchability continues to b= observed 72 
one form or the other. Tke Untouchalti- 
lity Offences Act, 1955, wes found want- 
ing and has now been substituted by the 
Protection of Civil Rights: Act which 
came into force on 19th November, 1976. 
No doubt the penal provisions in tie 
present Act have been made more strin- 
gent but what is needed is the expedi-i- 
ous disposal of such cases. Our experi- 
ence with the previous Act has not ben 
happy. From 1955 to 1976, as many as 
22,470 cases under the Untouchability 
Act were registered of which 19,893 were 
taken to court, out of which 3,402 were 
compounded, 3,288 acquitted and 6,178 
offenders were convicted. Since the cases 
were allowed to hang on jor a long time 
in the courts ahd Scheduled Caste per- 
sons were subjected to various kinds of 
pressurisation, many of the cases were 
either lost or compounded.” — 

“Bondage and emancipation have been 
co-existing in this country even afer 
independence. Among the many forns 
of exploitation of the Scheduled Caszes 


and Scheduled Tribes, ona is to force 
them to work as bonced labourers. 
Bonded labour is known by VvariCcus 


names in different parts of. g coun- 


try.” (2) 


Ton delays take place at væri- . 


ous levels in the disposal of cases of atzo- 
cities on the Scheduled Castes and Sche- 
duled Tribes, in the courts of law, as a 


result of which a large rmumber of cases. 


are pending in these courts. Most of zhe 
Scheduled Caste/Tribe victims of atzo- 
cities are socially and economically 
backward landless people and they do 
not have required mé@ans to collect’ end 
present prosecution evidence against zhe 
perpetrators of these atrocities who ‘are 
generally well-to-do end  influencial 
people, Our laws, with their rigid ibr- 
malistic concepts and procedure are apt 
to take their course without taking these 
facts into consideration, Unless our judi- 
ciary shows more realism and the rules 
of evidence take cognizance of the uter 
backwardness and helplessness of ithe 
victims of atrocities due to socio-ecano- 
mic causes, the ends of justice will not 
be met. When these cases of atrocities 


(2) Ibid, paras 1,17 & 1.19, 
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are disposed of, the requirements of jus- 
tice, specially social justice to the vic- 
tims are also met.’’(2) 


"The society and the Government 
should,. therefore, view the atrocities 
against weaker sections clamouring for 
social justice not as mere violations 
of law but as deep-rooted sins against 
the society by the predominant sections 
which law and courts of law may not 
encounter to the fullest satisfaction in 
the given context of our social develop- 
ment. While dilating on the method of 
sociology in the judicial process, Cardozo 
says: 


“From. history and philosophy and. 


custom, we pass, therefore, to the force 
which in: our day and generation is be- 
coming the greatest of them all, the 
power of social justice which finds its 
outlet and expression in the method of 


sociology.” (2) 


‘In human conditions under which the 
scavengers flayers and tanners work re- 
main to be tackled, The degrading prac- 
tice of manual removal of night soil by 
scavengers who belong to a particular 
community of Scheduled Castes still 
continues in many parts of the coun- 
try.” (2) , 


I cannot resist temptation of extract~: 


ing a few more lines from the above 
book of Shri Paras Diwan, wherein an 
incident has been narrated which would 
itself give a clinching reply to the rea- 
sons of 45th amendment and would be 
an eye-opener to Shri Vichitra and many 
others who want to scrap reservations in 
the legislatures for the Scheduled Cas- 
tes and Tribes. : 


“I cannot restrain myself from men- 
tioning a tragic incident, which though 
innocent, and without design or malice, 
would show that the Commissioner is 
only conservative in his observations, 


The occasion was the dinner to Chief 
Minister of my State. The host was one 
of the top brass of State dignitaries, The 
Chief Minister was to be felicitated on 
his taking over the reins of 24 Crores of 


‘Rajasthanis, 


As soon as the Chief Minister came, 
the better half of the hosi was in panic. 
She was 
Chief Minister: would come and she will 
have to garland her, was her dilemma? 
She suddenly got relief as the Chief Min- 
ister came alone. The Dinner started. 


(2) ibid, para 1,22. 


ssemi-hysteric, whether Mrs. 


a 
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seas 


All were at the dinner-table but’ she 
avoided even when her husband was ‘tak- 
Ing dinner and extending all hospitali- 
ties and courtesies to'the Chief Min 
ister.” (1) i 

“Why? The dinner-table dishes’ hav- 
ing--been touched by the gues; 
day, her orthodox religious hangover 
would not permit her to eat it, éven 
though she very much struggled within 
her mind to keep pace with her husband, 
The Chief Minister left the place ` after 
the dinner was over. She got new life 
for God soved her from - becoming 
*‘Adharmic’, - 

Her husband must have pulled her up 
but she with best of her intentions, 
could not help all this which constitute 
slur, and stigma on our generation and 
Hindu Society, It happened in Space 
Age of 1980 and that too in the Capital 


“of Rajasthan, Not that the lady had any 


malice, She was innocent being a village 
folk the guilt is ours who could not edu- 
cate our womenfolk of the new value 
after three decades of independence, 


The implications of the above incident 


’ are terrible and horrible. My head humgs 


* 


with shame that it happened in my State 
which may otherwise claim the proud 
privilege of having ‘Harijan’ as the Chief 
Minister—politics .apart as it is irrel- 


‘évant for me as a Judge.”’(1) 
.. 28. Shri Shishir 
_-. sioner of Scheduled Castes and Schedul- 


Kumar, Commis- 
ed Tribes in his 25th report dated the 
29th December, 1978, has stated that 
there is 75 per cent increase in the of- 
fences of atrocities on Scheduled Castes 
and Scheduled Tribes in India in 1£77- 
78. in comparison to 1976, Whereas in 
1976, total criminal cases registered were 
6,197 the number increased to 10,879 in 
1977. The report contains the introduc- 
tory remark that the atrocities on the 
depressed classes, have increased, even 
though the efforts to improve their socio- 


= economic conditions have gained new. di- 


mensions by all-round drive for it, 


29. The President N, Sanjiva Reddy 
was deeply concerned, moved by the pa- 
thetic; tragic plight of Harijans and Giri- 


+ 


jans, he observed: > ` 


“I am naturally concerned over the 
incidents of violence and . hooliganism 
and that had taken place in the recent 
weeks, All people who believe in demo- 
cracy.and non-violence share their con- 


‘Gjedbid, p. 326-327, 


of the: 


A.LR. 


cern, Caste should not be the, criterion 
for providing help to the poor and the 
down-trodden, All poor and the under- 
privileged deserve help irrespective of 
their caste and religions.” 

30. While saying so he only 
the sentiments of Mahatma Gandhi, Fa- 
ther of Nation who said:— 

“Whether in prison or outside, Hari- 
jan service will be after my heart and 
will be more precious than the breath of 


life for me, more precious than the daily 


bread.” 


31. Pandit Nehru, the architect of 
India raised a tirade and waged a war 
against social injustice and said, “Un- 
touchability ig a blot on our society and 
that untouchability and caste system 
must be erchewed from our social life 
once for all.” 


32. Manu Mahar Dr, Ambedkar, the 


great Crusader fighter to his last breath . 


against the Himalayan injustice to the 
Harijans warned: Ea 

“I do not care for the credit which 
every progressive society must give to 


its rebels. I shall be satisfied if I- make 


echucu 


~| 
he 


the Hindus realise that they are the sick . 


men of India and that their sickness 
causing danger to health and happiness 
of other Indians.” 


33. Thakkar Bappa, the father of 
Harijan movement, reminded the people 
of India of the solemn pledge and said: 

“It had to be remembered that the 


is . 


p 
“i 


solemn assurance given by Gandhiji on.” 


behalf of the Hindu Community to liqui- 
date untouchability from root and branch 
has not yet been fulfilled in toto.” 


34. What Thakkar Bappa said at the 
time of attainment of independence, re- 
mains to, be reminded even now after 
three decades of independence. The, Con- 
stitution which we the people of India 
gave to ourselves and the solemn pledge 
and declarations in Preamble, have yet 
to be fulfilled. 


35. What 
context of socio-economic revolution of 
three decades under the directive princi- 
ples of Indian Constitution so far as it 
relates to the Scheduled Castes and Tri- 
bes in the above paper has got ‘much 
more relevancy to be mentioned in the 
present case. I have observed there that 


Tva 


I have mentioned in the 


the founding fathers of our Constitution . 


must be feeling quite uneasy and dis- 


turbed at the hard reality that -after 


three decades of the Indian Constitution 


a 


Ti 


- by Parliament under Art. 35 (a) (ii) 


. S&ctions and the Scheduled. Castes. 


der Art. 17 of the Constitution and 
‘practice in any form was forbidden. Un- 
der Article 25 (2) (b) ali Hindu religious ` 
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the pious and sacred: directives given by 
them, have’ witnessed mostly constitu- 
tional and legal gimmicks debates and 


' dialogues in and out the temples of jus- 


fice and the Parliaments of formal d2- 
mocracy, retarding the progress to De 
achieved in attaining the cherished gcal 
of “social justice’ eradication of poverty 
and removal of wide gaps of inequalty 
between the privileged and unpriviles- 
ed. rich and poor and have and hawe- 
wots, and failure of e@mancipating and 
liberating teeming millions of poverty- 
strickens, half-naked, half-dressed. semi- 


gtarved, centuries’- old oppressed and 
Suppressed by Manu doctrines and im- 
Functions and so depressed class2s, 


Scheduled Castes, Scheduled Tribes and 
economically weaker sections of the so- 
@ety, by indulging in superficial acace- 


mic controversies of directive principles. 


v. fundamental rights, judicial supre- 
macy v. Parliamentary Supremacy.{1) 


36. The founding-fathers devoted wa- 


rious articles such as 15, 16,-17, 19, 23, 
35, 29, 35, 38, 46, -164, 244;-275; 320 -My 
330, 331, 332, 333,. 334, 335; 338; 
339. 340, 341. 342, in the Consti- 


tution for promoting and safeguard ng 
the interests of persons belonging to zhe 


-Scheduled Castes, the Scheduled Tribes 
and other backward classes. Subsequent- 


}y, Articles 39-A, 371-A, 371-B and..372-C 
were introduced by amendments to 
achieve the same -object. 

In- 
its 


` 37. . Untouchability was removed 


institutions were thrown open to all 


elasses and. sections of Hindus, Untouch- . 


ability | (Offences) Act, 1955, was enacted 


the Constitution. -whereby all actions 
involving untouchability were made œs- 
Bizable offences, This Act was substan- 
tially, amended and . was renamed as 
Protection of Civil Rights . “Act, 1855, 
which came into force from 19th Nov- 
ember, 1976. 


38. The main constitutional. 
guards for upliftment of the . 


safe- 
weaker 
and 
Tribes, who earlier were treated werse 
than dogs and donkeys as Chandals be- 
ing not only: untouchable but -unseeable, 


. who ‘could use a -corner of- the road cnly 


a) Ibid, p. 329. 
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et mid-day when shadow is: not visible, ; 
tecause, this shadow pollutes the ‘Sarva- | 
ras’, may be indexed as under:— 


(i) the abolition of “untouchability” 
end the forbidding of its practice in any 
form (Art. 17); . 

(ii) the promotion of their educational 
znd economic interests and their pro- 
fection from social injustice and all 
forms of exploitation (Art. 46): 


(iii) the throwing open by law of Hindu 
religious institutions of a public charac- 
ter to all classes and sections as Hindus 
(Art, 25 (2) (g): 

(iv) the removal of any disability. lia- 
Dility, restriction’ or condition with re- 
gard to access to shops, : public restau- 
~ants, hotels and places of public enter- 
zainment or the use of wells, tanks, 
aathing ghats, roads and places of pub- 
ic resort maintained wholly or partly 
Dut of State funds or dedicated to the 
ise of the general public (Art. 15): 

(v) the curtailment by law, in the 
interests of any Scheduled Tribe, of the 
Zeneral rights of all citizens to- move 
freely, settle in, and ` acquire property 
(Art, 19 (5)): 


(vi) the forbidding or any denial of ad- e 

mission to educational institutions 
maintained by the Stata 
(Art. 29): 
(vii) permitting the State to.make re- 
classes in 
public services in case of inadequate re- 
presentation and reauiring the State to 
consider ‘the claims of the Scheduled - 
Castes and Tribes in. the making of ap- 
pointments to public services (Arts. 16 - 
and 335); 

{viii} special representation in the Lok 
Sabha: and the State Vidhan Sabhas to 
Scheduled Castes and Tribes till 25th 
January, 1990 (Arts, 330, 332 and 334): 

- (ix) the setting up of tribes advisory 


‘councils and separate departments in the 


States and the appointment of a special 
officer at the centre to promote | their 
welfare and safeguard their interests 
(Arts. 164 and 338 and Fifth Schedule): 
‘ (x) special provision for the admin-. 
istration and control of Scheduled and 
tribal areas (Art, 244- and _ Fifth and 
Sixth Schedules); and 

(xi) prohibition of traffic in human be- 
ings and forced labour (Art. 23). 
39. Butin ‘my ‘opinion: Art, 334 -isi ` 


the r epository fountain ` and bedrock: ` yof! 


“y 
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power, providing legislative weightage 
for enforcing all the above articles, This 
provides upliftment cf the weaker sec- 
tion by making them law-makers and 
first grade citizens of India by becoming 
masters of their own destiny, Unless 
their voice is properly - heard 
in legislatures, all. other ` arti- 
cles would remain. “crocodile tears” 
for them only as there would be 
neither enforcibility nor accountability. 
Art. 334 is the 
other above articles and ensures equality. 


40. The census figures would 
that the percentage of population of the 
scheduled castes and scheduled tribes in 
India is more than 23% and has crossed 
13 crores which is more than population 
of Indonesia, Pakistan, Bangla Desh and 
Ceylon and about, one-third such other 
countries of the world, | 


41. Justice Krishna Iyer of Supreme 
Court observed that Caste, :undoubtedly, 
is a deep-seated pathology to eradicate 
which the Constitution took care to for- 
bid discrimination based on caste, ` espe- 
cially in the. field of education and ser- 
„Vices under the State. The rulings of 
this Court interpreting the relevant oe 
„ cies, have hammered home the oint 
* that it is not constitutional to base acne 
' tification of backward classes on caste 
alone. I£ a | large number of 
- castes masquerade as backward classes 
that division in educational campuses 
and public offices the whole process of a 
caste-free society will be, reversed. We 
are not directly concerned with back- 
` ward classes as such, but with the pro- 
visions ameliorative of the Scheduled 
Castes and Scheduled Tribes. Neverthe- 
Jess, we have to consider seriously the 
social consequences of our interpretation 
of Article 16 in the light of the submis- 
sion of counsel that a vested interest in 
the caste system is being created and 


perpetuated by over-indulgent conces- 


sions, even at promotional levels, to the 


Scheduled Castes and the Scheduled 
Tribes, which are only a species of 
castes. _‘“Each. according to his ability”, 


is being substituted by ‘Each according 
to his caste’ argue the writ petitions and 
underscore the unrighteous march of the 
officials - belonging to the SCs. and STs. 
over the humiliated hands of their 
seniors and more meritorious brothers 


in service, The aftermath of the custe- 


based operation of promptional prefer- 
ences is stated to be deterioration in the 
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overall efficiency and frustration in the 
ranks of member not fortunate - enough 
io be born SCs, and STs, Indeed, the 
“inefficiency” bogie was so lucidly pre- 
sented. that even the railway accidents 
and other operational calamities and 
managerial failures were attributed to 
the only villain of the piece, viz, the 
policy of reservation in promotions. A 
constitutionally. progressive policy of ad- 
vantage in educational and official career 
based upon economic rather -than social. 
backwardness was commended before us 
by counsel as-more in keeping with the 
anti-caste, pro-egalitarian tryst with 
our constitutional destiny. And Shri 
Shanti. Bhushan, at one stage, helped 
fhe court to realise the consequences of 
its verdict if it upheld the pampering 
package of promotional preferences by 
warning us of running battle:. in. the 
streets, a sort of caste-war, against birth 
based on “privileges” for the harijans- 
Sirijans millions’. 

42, According to Justice Iver, thirty 
years of constitutional functioning | have 
produced the following results, whether 
it can be the socic-economic revolution 
in the words of Shri Iyer :— 


“66. Social realists will read these pes- 
Simistic figures of the last ten years 
which prove the myth and negate the - 
neurotic rhetoric about the SC and ST 
having cornered all the 
posts in the Central Government from 


Chaprasi to Secretary “accelerating 
thereby the impending calamity of 
administrative collapses, due to the dis- 


proportionate presence of the “ineffici- 
ent? social components, A mere formula 
of reservation is not the factum of re- 
cruitment. That is morbid fancy, The 
truth is that more aggressive policies 
than paper reservations are the need if 
equality and excellence are the creed. 
Reservation is but one strategy and his- 
torically has established itself. More must 
be done by a complex of processes by 
which Harijans/Girijans will get boosted 
in “capabilities”, and main-streamed to 
share in the Civil Service Cake. The poor. 
annual assimilation into the public em- 
ployment sector of the weaker social seg- 
ments makes a tragic mockery of the sta- 
tistica] jugglery or harijan monopoly. Any 
theory or formula is best tested by how 
it works, not by how it-is worded. Nikita 
Kruschev once remarked “...... a theory 
isolated from practice, is dead, and prac- 


‘tice which is not illumined by...... theory 


is blind.” The theoretical attack on over 
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representation flowing from the reserva- 
tion rule must be tried out in practice, 
as the figures for the last 10- years shew; 
and the justification for more facilities 
and higher percentage ‘in public employ- 
ment must be ‘validated by the thesis of 
social justice. Assertions either way end 
in a blind alley. That is why we heve 
been at pains to project the  consti-u- 
tional theory and resultant representa- 
tion of SC and ST reservations under 
Art. 16 (4).” 

43, I had occasion to notice the con- 
tribution of Dr. Ambedkar, the Menu 
Mahar who led liberation movement of 
the Dalits backward classes in India, 
while prefacing my judgment in Har- 
phool Singh v. State of Rajasthan (C-vil 
Writ Petn, No, 454/80, decided on 25-8- 
1980: (reported in AIR 1981 Raj 8) (ai- 
pur) (Law, Morality, and Politics, by 
Justice G, M. Lodha, 1981 Edn. `p. 297)) 
where one seat of reservation quota of 
Scheduled Castes and Scheduled Tribes 
was engulfed by a Swarn Caste Jat 
Hindu) by giving false parentage, I have 
Observed as under :— 


“'Viahar-Manu’- Dr. Bhimrao 
bedkar’s success in providing ‘“reserva- 
tion”, ‘for’ poor and down-trodden 
“scheduled castes and scheduled tribes”, 
who are centuries’ old sufferers of op- 
pression and repression, suppression and 
consequent depression, and who rave 
been ruthlessly crushed and brushed 
aside, by the society, have been under- 
_ mined, by ingenuity of superminds. Dr. 
Ambedkar, was Mahar~-Manu, -because he 
was ‘Mahar’ by birth and by drafting 
the great Indian Constitution, he rose to 
the heights of ‘Manu’, Mahrishi Manu 
again was a Non-Brahmin, who gave 
‘Manu Smriti’ and formulated Hindu 
social laws giving emphasis to (i) the 
protection of women (ii) Protectior of 
the weak (iii) the equality of man etc. 
It is in this context, that I have called 
Dr, Ambedkar ‘Mahar-Manuw’ of the mo- 
dern free India. 


£m- 


This case is a typical example of the 
same ingenuity where a ‘Jat’ (non-sche- 
duled caste and tribe) student could suc- 
cessfully usurp the reservation quota in 
‘Medical College, by a novelistic device 
and trickery.” 


“Such devices, in fact, not only de- 
prive individual boys of scheduled caste 
and scheduled tribe, from getting admis- 
sions or appointments in the matter of 
service, if some protection is there, but 


i 
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actually pose a serious danger to the 
Constitution itself. However, as I have 
mentioned above neither respondents nor 


this Court, can now undo whatever vio- 


lence has been done to the Constitution 
in respect of reservation of the Schedul- 


ed Caste and Scheduled Tribe by such 
devices. All that can be said is that 
District Magistrate and Educational 


Authorities, should be very careful in 
such matters in ordér to implement and 
respect constitutional safeguards and 
protection provided to the members of 
scheduled caste and _ scheduled tribe, 
both in the letter and spirit and should 
ensure that it is not abused and mis- 
used.” 


44, The tragic plight of Scheduled 
Tribes (Adivasis) in whose name agri- 
cultural lands were allotted but who can 
never take the harvest and are thrown 
out from the fields was depicted by me 
While commenting on the tragic state of 
affairs of our law and law courts, where 
the Adivasis are outcaste.from the rhyme 
of law courts.-I have observed as un- 
der :— 


“Are we to convert the sacred and 
Pious temples of justice into ‘legal gym- 
nastic clubs’, ‘legal debating societies’ ore 
even ‘luxurious research centres of law? 
Are we to wait and watch helplessly the. 
gimmicks of talented logie and brilliant 
feats of oratory of these fortunate few, 
who can afford to have luxury of acade- 
mic litigation at the cost of those thou- 
sands of litigants who are either waiting 
in jail cells for last 5 to 6 years to get 
their guilt or innocence decided or those 
thousands of civil servants or industrial 
workmen, petty shop-keeners of farmers 
whose fundamental rights have been in- 
vaded by unscrupulous State functiona- 
ries and who want to have ‘justice ac- 
cording to law’ at least if not real jus- 
tice or social justice, but who are not 
getting their turn of hearing due to 
heavy cause-list and arrears of cases. A 
lakh of such disappointed, helpless, im- 
patient, gloomy, sad faces of litigants 
involved in about 10,000 pending cases, 
are staring before, and remind me of the 
great importance of giving effect to the 
‘riders’ of ‘substantial justice’, substan- 
tial failure of justice’ to make room for 
deciding their awaiting fates and to lib- 
erate them from ‘coma’ caused due to 
Suspense of pending cases for more than 
a decade.” 


“Again can we shut our eyes and ‘be 


come blind to the hard reality that lakhs 
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of. . poor, down-trodden, less-privileged 
citizens are. those who are still outcaste 
from the realm of courts, justice and 
law, as they cannot afford to reach and 
spend in competition of the privileged 
resourceful, educated and enlightened 
litigants, nor can they afford to await in 
long queue, That being so, even though 
they deserve consideration and relief 
from the courts, but we are helpless to 
act as ‘watchdogs and sentinel’ of Con- 
stitution and give justice to them. 

While I am sitting in the court-room, 
my eyes are observing the unending 
stream of tears rolling from the eyes of 
‘Saharias of Sahbad’ and others (tillers 
of Shahbad, sub-division, Kota District), 
who with their empty bellies and naked 
skeleton of bones and starving body are 
helplessly watching their farms being 
encroached, trespassed and cultivated 
and crops being harvested by rich, re- 
sourceful invaders, but they can never 
afford to even weep and cry in protest 
and cannot imagine of either going to 
a court of law or to obtain relief of get- 
ting back possession in spite of ‘tall talk 
of legal aid to poor and its inclusion in 
Constitution, It may be that, if I de- 
scribe the above tragic functioning of 
our law, courts of justice, enumerating 
the hard. realities, I may for a while 
take a role of poet, philosopher or re- 
former, rather than a Judge but iy is 
this restraint which is responsible for 
the widespread feelings that ‘Judges live 
in ivory towers’ a feeling which even 
if untrue or partially true, - should be 
repelled by ‘imparting _ speedy, cheap, 
social, ready and real justice’ to the low- 
est in the ladder i.e., a tiller, workman, 
a cobbler etc., and not by using handy 
sword of “contempt” only.” (Manzoor 
Ahmed v. ‘Regional Transport Authority, 
Kota (AIR 1979 Raj 98) Law, pene 
and -Politics (Ibid.,) 115). 


45. It is, - therefore, the . view of the 
most of the concerned authorities work- 
ing for upliftment of weaker section on 
the. basis of research and studies of vari- 
Ous professors and social reformers, that 
the upliftment of the scheduled castes 
and tribes and backward ‘classes yet re- 
E protection by reservations. 


46, The socio-economic «emancipation 
by uplifting them. from Class-IV to 
Class-I citizens, from pavement, slums 
ło houses, from clumsy gloomy faces to 


-. rosy smiling faces, :is--yet-to. be .achieved,. 


and reservation in its. widest dimensions, 
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is indispensable till then. In my consid- 
ered view, every fresh amendment of 
Art, 334 reviews the above pledges: of 
constitution makers, takes fresh vow te 
redeem the SC and ST from bonded la- 
bour and is the real homage'to Arts, 14, 
15 and 46 of the Constitution. 


47. In the above study, I have observ- 
əd that I am, therefore, of the view that 
apart from the analysis of the Scheduled 
Castes and Tribes Commissioner which 
I have extensively quoted, the other re- 
search and studies of various professors 
and social reformers, have shown that 
much 
more is required to be done for achiev- 
ing the goal of bringing the scheduled 
castes and scheduled tribes and back- 
ward classes in line with the other citi- 
zens of India who are more privileged. 


48. The fight of the unprivileged, 
down-trodden poor, historically. cen- 
turies? old oppressed, repressed and sup- 
pressed harijans and girijans is not yet 
over and the irony is that the anti- 
reservations agitations on the pattern of 
Gujarat, have started in this country. 
even before the desire of founding- 
fathers could be fulfilled. 


49, Whether anti-reservation move- 
ment is to be termed as anti-revolution 
Or counter-revolution is a matter more 
for politicians to-comment but as one of 
the Judges of the Gujarat High Court 
put it in this context, it would be rel- 
evant that if our people canno; tolerate 
reservation of a few seats may be im 
the educational institutions or the ser- 
vices to those, who have not only been 
worst than chattels for centuries but 
even now, in the space-age and after 
thirty years of functioning cf the Con- 
stitution, they are carrying human ex- 
creta, which we would not touch by our 
feet, on their’ head and who are yet out- 
caste from all temples, religious places 
o2 worship, community wells. by and 
large. either we would be inviting a 
class war or mass conversion or a vio- 
lent revolution. 


Shri K. C. Markandan, in his treaties 
Directive “Principles in the Indian Con- 
stitution, published in 1966; expressed 
Satisfaction when he observed as un- 
der:— 

“The catalogue of programme “under- 
taken by the State which by no means 
is exhaustive with a-view.to promoting 
the welfare of the weaker sections.of the 
people and, in particular,;.:.of the Sehe- 
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duled Castes and Scheduled Tribes, is 
‘indicative of fact that the State has rot 
taken it to mean that the Directives ere 
trat 
they have to perform to realise the cb- 
jectives of a welfare State.” 


50. It is to be noticed as summed 1p 
by me in the above study that India is 
the only country in this space-age where 
millions of citizens are yet treated. as 
Class II citizens except for the purposes 
of election, education and services. No 
human anywhere else compels the other 
to carry his excreta on head and virtual- 
ly bath in the urine of others and ze- 
main in stinking gutters and lartires. 
Even after 3 decades, the slur stigma 
and blackspot of untouchability has not 
been eradicated even though substanttal- 
ly reduced, 


51. I have discussed in wide comrass 
and dimensions, the tragic plight of 
Scheduled Castes and Scheduled Trines 
only- to bring home, the point debeted 
before me that the submission of Shri 
Vichitra that by continuance of reserva- 
tions in legislators their upliftment 
would be retarded and they would be 
deprived of equality and  opportunicies 
of status is extremely fallacious. mis- 
taken and devoid of any force, Contrary 
to it, this protection would help ther in 
attaining equality from centuries’ old in- 
equality and oppression. 


52. I, therefore, hold that although 
this Court cannot go into the questior of 
reasonableness -and justification of the 
45th amendment, but even on the as- 
sumption of the jurisdiction to have a 
lirmnited review, I am of the view chat 
the extension of period of 40 years was 
wholly justified, reasonable and was. in 
consonance with the necessity ta unlift 
the Harijans and Girijans and provide 
them equal opportunity of participating 
in- legislating their own destiny. This op- 
portunity which they would have never 
got in the absence of reservations, if 
they would have been left to the mercy 
of ‘the majority electing them on general 
seats, where they lack effluency, re- 
sources, status and are looked and zon- 
demned as Class-II citizens, even 320w 
in this space-age after more than tūree 
decades of the functioning of the Consti- 
tution. . ws y : E : . 

. 53.. The 45th: amendment ‘is, there-ore, 
ever on- judicial scrutiny, found.tc be 
reasonable, fair,. essential and indisp=ns- 
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able and the real effective rich homage] 
to Arts, 46 and 14 of the Constitution. - 


54. The decks are now clear to enter 
into the arena of much more important 
debate about the violation of the basic 
structure of the Constitution by permit- 
ting ‘Bharati Ghost’? to walk in the cor- 
ridors of this Court, brandishing sword 
of ‘Golaknath’, even though broken and 
destroyed. The dimensions of these high 
constitutional controversies are too wide, 
but they are imprisoned in some thou- 
sand printed pages of the decisions from 
Golaknath, Kesavanand, Indira Nehru 
Gandhi, Habeas Corpus case. dissolution 
of assembly case, Wamanrao, Bhimsingh 
to S5. P. Gupta. 


35. Since there was complete absenc2 
of any legal assistance on this important 
aspect of the controversy, I am depend- 
ing upon my own study, oriented by a 
pragmatic and dynamic approach in con- 
tradiction to dogmatic, static and hearing 
‘voices from graves” approach. 


56. The first and foremost question 
is, whether the democracy in the federai 
Indian Constitution contemplates a demo- 
cracy based on adult franchise. In Smt. 
Indira Gandhi v. Raj Narain, AIR 1975 
SC 2299, democracy was treated as es- 
sential feature of the basic structure of 
our Constitution. Mathew. J., termed if 
as established democracy by the Consti- 
tution (Paras 3 to 9 of Indira Gandhi's 
ease), Beg, J.. in State of Rajasthan v. 
Union of India, AIR 1977 SC 1361 (As- 
sembly Dissln, case) called it as basic 


democratic norms for the use of Arti- 
cle 356. 
. 57. In the Assembly Dissolution case 


(State of Rajasthan v. Union of India, 
(AIR 1977 SC 1361) (supra), the State of 
Rajasthan and other States filed suits in 
the Supreme Court under Art. 131 of 
the Constitution, challenging Union 
Home Minister, Shri Charan Singh’s let- 
ter to the Chief Minister, to the States 
of Bihar, Haryana, Himachal Pradesh, 
Madhya Pradesh, Orissa, Punjab and 
Rajasthan, Uttar Pradesh and West Ben- 
fal commending that they may advise 
their Governors of - their respective 
States. to dissolve the State Assembly in 
exercise of powers- under Art. 174 (2) 
(b) and seek a fresh mandate from the 
electorate. Charan’s view was that this 
alone -would be consistent -with the Con- 
stitutional precedents - and - democratic 
practices, -- e i 
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58. Challenging the above, it was 
argfueg inter alia that the refusal of the 
Chicf Ministers to give effect to the di- 
rective cannot be made a basis for the 
issuance of proclamation under Arti- 
cle 356 and that the said Article cannot 
be invoked for the sole purpose of dis- 
solving the State Assemblies and holding 
fresh elections. 

59. Beg, C. J., in his separate judg- 
ment observed that if the basic structure 
embarrasses basic democratic norms, the 
constitutional machinery of ~ Art. 356 
could conceivably be used by the Union 
Government for securing compliance 
with its view of such norms, when in its 
opinion, the State Government has fail- 
ed to observe them. He further pointed 
out that if the directive principles of 
State policy, which embraces a vast 
principle of legislation for the welfare 
of masses of our people are also part of 
the basic structure which has to be en- 
sured and maintained by the use of the 
constitutional machinery, the failure of 
the State Government or its legislature 
to carry out any of the constitutional 
mandates or directives, by appropriate 
legislation may, according to possible 
view, be construed as a failure of its 
duties to carry out what the Constitution 
reguires. At another place, Beg, C. J. 
pointed out that the supremacy of the 
Constitution was the basic structure of 
the Constitution. 

60. In Minerva Mills v. Union of 
India (AIR 1980 SC 1789) (supra). a 
constitution Bench of five Judges was 
constituted, Chandrachud. ©. J.. and 
Gupta, Untwalia and Kailasam. JJ. held 
that Sec. 4 of the Constitution 42nd 
Amendment Act was bevond the amend- 
ing power of Parliament and was void, 
since it damaged the basic and essential 
features of the Constitution and destrov- 
ed its basic structure by a total exclusion 
of challenge to any law on the ground 
that it was inconsistent with or took 
away or abridged any of the rights con- 
ferred by Art. 14 or Art. 19 of the Con- 
stitution. The law was for giving effect 
to the policy of the State towards secur- 
ing all or any of the directive principles 
laid down in Part-IV of the Constitu- 
tion. 

61, These Judges said that the Indian 
Constitution is founded on the bedrock 
of the balance between Parts. III and IV. 
To give absolute primacy to one over the 
ther was to disturb the harmony of the 
Constitution. “This harmony and bal- 
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ance’, they said. “between the funda- 
mental rights and directive principles is 
an essential feature of the basic struc- 
ture of the Constitution.” 


62. In Waman Rao v, Union of India 
(ATR 1981 SC 271) (supra), Chandra- 
ehud, C. J., Krishna Iyer, Tulzapurkar 
and Sen, JJ. held that the Constitution 
Ist Amendment Act, 1951 which intro- 
duced Art. 31-A in the Constitution did 
not damage or destroy the basic struc- 
ture of the Constitution, Chandrachud, 
C. J., who delivered the majority judg- 
ment observed as under (para 29) :— 


“The First Amendment was thus made 
the Constitutional ideal of equal justice. 
a living truth. It is like a mirror that 
reflects the ideals of the Constitution; 
It is not the destroyer of the basic struc- 
ture. The provisions introduced by it 
and the 4th Amendment for the extin- 
guishment and modification of rights in 
lands held or led for purposes of agri- 
culture or for purposes ancillary there- 
to, strengthen rather than weaken the 
basic structure of the Constitution.” 


63. It seems that Chandrachud, C. J. 
was justifying the validity of the First 
Amendment on the basis of “equal jus- 
tice” as the basic structure of the Con- 
stitution. 


64, The latest decision is of Bhimsingh 
v. Union of India (AIR 1981 SC 234) 
(supra). Chandrachud, C. J. who deliv- 
fred the majority judgmeni on behalf 
of himself, Bhagwati and Krishna Iyer, 
JJ. declared the Urban Land (Ceiling 
and Regulation) Act, 1976, valid except 
S. 27 (1) of the Act. A. P, Sen, J, who 
delivered his separate judgment, said 
that a legislation which directly runs 
counter to the directive principles of 
State Policy enshrined in Art. 39 (b) and 
(c) cannot by the mere inclusion in the 
Ninth Schedule receive immunity un- 
der Art. 31B. He agreed with the opinion 
of Chandrachud, J, (as he then was) in 
Smt, Indira Gandhi v. Raj Narain (AIR 
1975 SC 2299), that the pillars of the 
Constitution are (1) Sovereign democra- 


tic republic, (2) equality of status and 
opportunity, (3} secularism, (4) citizens’ 
risht to religious worship; and (5) the 


rule of law. Sen, J., thereafter said that 
he would add the concept of social and 
economic justice to build a welfare State 
as a part of the basic structure or the 
foundation upon which the Constitution 
rests. He, therefore, concluded that ‘the 
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provisions of sub-secs. (1), (2) and (3) of 
S. 23 of the impugned Act and the open- 
ing words “subject to the provisions of 
sub-secs, (1), (2).and (3)? in S. 23 :4) 
were’ the very antithesis of the idea of a 
welfare State based on social and econo- 
mic justice. Since those provisions pEr- 
mitted acquisition of prop2rty under the 
Act for private purposes, they offend 
against the directive printiples of Stete 
Policy of Art, 39 (b) and (c), and, there- 
fore, were not protected under Art. 31-B. 
Sen, J. also said that the. remaining pro- 
visions of the imougned Act being in 
conformity with Part IV cf the Constitu- 
tion, were valid and had the protection 
of Arts. 31-B and 31-C. 

65. In that case, Krishna Iyer, J. a-so 
agreed with Sen, J. on this point; “that 
Part IV which seeks to- build a socal 
justice society, is basic ta our Consti u- 
tional order.” He, howev2r, pointed - out 
tha; the question of basic structure þe- 
ing “breached couid not erise when we 


examine the vires of an ordinary legis- - 


lation as distinguished from  consticu- 


tional amendment. 


66. The last in series of classical judg- 
ments of the Apex Court in respect of 
the billion dollar debate of basic struc- 
ture is, S. P, Gupta’s appeal (AIR 1982 
SC 149) (supra) popularly known as 
Transfer of Judges.case, The momentim 
judgment was delivered by the Consti- 
tution Bench of seven judges, It wold 
not be necessary to deal with this deci- 
. Sion, because, it is mainly related to the 
concept of independence of judiciary 
and transfer and appointment of Judges. 


67, Amongst the directive principles 
of the State, the Constitution provides 
the mandate of State to secure an essen- 
tial order for the promotion of the vel- 
fare of the people, © prcmotion of elu- 
cation and economic interest of the Hari- 
jans and Girijans and otner weaker sec- 
tions. Art. 46 reads as under :— 


"46. Promotion of educational and eco- 
nomie interests of Scneduled Cactes, 
Scheduled Tribes and other weaker sec- 
tions —- The State shall promote with 
Special care the educational and eccno- 
mic interests of the weeker sections of 
the people and, in parzicular, of the 
Scheduled Castes and the Scheduled 
Tribes, and shall protect them from so- 
cial injustice and all forms of explcita- 
tion.” 

68. Equal justice has been assured 
under Art, 39-A and Ar, 38 gives para- 
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mount importance for protecting order 
in which justice social and economic 
and political was informed of constitu- 
tion of national life. The State is also 
required to ensure equality of status and 
facilities and opportunities not only 
amongst individuals, but also amongst 
groups or classes in different forms. 


69. The Preamble to the Constitu- 
tion proclaims - justice and equality of 
opportunity to all and fraternity assur- 
ing. dignity of the individual. The Pre- 
amble reads as under :— 


“We, the People of India, having 
solemnly resolved to constitute India in- 
to a Sovereign, Socialist, Secular, Demo- 
cratic Republic and to secure to all its 
citizens : l : 
Justice, Social Economie and Political; 
Liberty of thought, expression, belief, 
faith and worship: 


Equality of status and of opportunity; 
Fraternity. assuring the dignity of the 
individual.and the unity and integrity of 
the nation; 


In our constituent assembly this twenty- 
sixth day of November, 1949, do hereby 
adopt, enact and give tọ ourselves this 
constitution.” 


70. I have extracted above various 
provisions made in the Constitution for 
the upliftment of the weaker section and 
particularly for Scheduled Castes and 
Tribes. How ean that be achieved unless 
they are protected and provided equal 
status, opportunities and proportions in 
the legislature also where they can leg- 
islate and ensure enforcement and im- 
plementation of the above laws. To illu- 
strate, Art. 17 prohibited untouchability, 
but unless proper laws are made, it 
would not be possible to implement this 
article in letter and spirit, It was with 
this end in view that Act was made to 
punish those who practice untouchability. 
It would thus be seen that it is only 
when the weaker section, itself, got 
there representatives in Parliamen; and 
legislature that they can make special 
effort to enforce the various provisions 
of the Constitution, 

71. A close scrutiny of the result of 
the elections held throughout the country 
would show that but for the reservations 
the Scheduled Castes and Scheduled 
Tribes would not have got any represen- 
tation much less substantial representa- 
tion. In Parliament in the year 1977 
there were 77 seats in-the Lok Sabha 
for: the Scheduled Caste and:37 for the 
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vcheduled ‘Tribes, ` Only one Scheduled 
Caste candidate was elected from U, P. 
on a general seat. Again, available in- 
formation indicates that in addition ~ to 
the reserved seats; 3 Scheduled caste 
members, 'i.e„ 1 in Orissa, and 2 in West 
Bengal, were elected to the respective 
Vidhan Sabhas against general seats. 
Similarly, 2 Scheduled -Tribe members 
were elected to the respective Vidhan 
Sabhas against general seats, again one 
each in the States of Orissa and West 
Bengal, whereas in accordance with the 
provision made in Art. 332 of the Con- 
stitution, 510 seats have been reserved 
for. Scheduled Castes and 262 for Sche- 
duled Tribes out of a total of 3,625 seats 
in the Vidhan Sabhas of the various 
State/Union Territories. However, one 
can evaluate the utter lack of represen- 
tation if reservations are abolished, from 
chart extracted above. 


~ TZ, In the report of Commissiorier for 
Scheduled Castes and. Scheduled Tribes, 
' dated the 15th. August, 1972, under Arti- 
. ele 338 of the Constitution. (Chapter 13 
of report of Commissioner, 
dated 15-8-1972; p. 122), it was observ- 
ed as under :—_ ae 


- "13:7 Originally, the mee of our 
~ Constitution had provided- -for '- reserva- 
tions. in- Parliament -and State JLegisla- 


tures for the. Scheduled Castes and Sche- : 
duled Tribes: for a period of ten years: 


from” 26th: Jan, ‘1950: -They apparently 
were under the impression that it. would 
‘be possible to bring up thé ` Scheduled 


_ Castes and’ Scheduled’ Tribes, education- 


ally. economically and socially, ` -during 
this period. 
happened and- the- Government has been 
obliged to ‘extend - this: - period- of 
ten ‘yéars to twenty years in the first in- 
stance and once again‘to thirty years. 
Jt is high time that ‘all possible efforts 
were made to: bring up these people to 
the general levels in: our society in as 


Short a period as possible, so that Gov- ` 


-` ernment is not obliged again. to. do . the 
-umpleasant “duty: of extending the reser- 
‘wations. for. another decade,- The -political 
parties can help to -a great: extent. im 
this endeavour. If all of them .make. it 


a point to help as many Scheduled Caste’ 
-and::Scheduled Tribe. persons as possible . 


. to-return tothe. Lok:Sabha: and. the.. Vi- 
_ahan -Sabhas. against- general -seats.. from 


théir. parties, the time wilk- automatically. 


come when the, need for, separate, Poser 
vations for thém may dišappear”” R 
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73, It was, expected that political par- 
ties would help to- wipe. out the’ distinc- 


tion and the need of reservation but the . 


situation has not changed even in the 
latest -election of 1979-80. The available 
figures show that it is only a- few candi 
dates who got general seats and the pro- 
portion is not .010% of the general seats. 


74. The available statistics, therefore, 
clearly exhibit that it may take an- 
other century unless there ` is some 


radical change in thinking that non-sche- 
duled castes and tribes would elect 
Scheduled castes and tribes as ‘their re- 
presentative. For the social and economic 
upliftment of this weaker section, politi- 
cal representation by ‘reservation “is, 
therefore, must, more so to. do justice to 
the directive principles of the State 
Policy and the various provisions of‘ the 
Constitution in uplifting ‘these poor -and 
century-old suppressed, - repressed, and 
secondly, these oppressed -segments of 
societies- dre to be uplifted ‘and 
can be made for these segments. of soci- 


eties to make them- class I citizens. 


75, The ‘equality’ undoubtedly - is one 


but I am unable to appreciate » Shri Vi- 


_ efforts . 


chitra's argument that Harijan and” Giri- 


the Scheduled Castes and 
would bė treated -unequally ‘by 


jans, > ie., 
Tribes, 


providing them protection of reservation. 


In’ other > ‘words, ' it is difficult to appre- 
ciate -how 
which: is aimed ‘ai achieving . equality ~of 
dpportunity - and’ status ‘by. making Hari- 
jan . and. Girijans . who: -are ` ‘otherwise 
-cannot’ become équal 
‘in Parliament, :: carni- be 
permitted -as violative of equality. 


“protection “of - ‘reservation - 


D 


- T6. This is, of course, “well known, that - 


there is not fundamental ‘right in 
one citizen to contest for or ‘to ‘havea 
right to:contesting each and every election 
although: adult franchise in- the ` broader 


sense has been treated as one of the ês- ; 


sential features | of: the: democracy. 


_ TI. However, no authoritative decision 
of the Apex court is yet ‘available on-an 
authentic catalogue of these ` basic struc- 
true, ; features - 


ter into that exercise in ‘this case,, m“ 


- 78.: I-am: convinced that : the:: 


any. 


l supported ©) by majority ` 
judgments and I. am not required. to,,en- 


meena’ : 


ment-of the Constitution -by -45th' amend-|, = 


ment for, reservation, by: extending fut 


cle 334 from: 30 -years to’ 40°: ‘years’ sis t 
fectly -constitutional and valid. - a 


4982 - 


.79. There were very good reasons end 
justification for it as indicated above, al- 
though this Court cannot go into the 
veasonableneéss as it is not justiciable. 


86. I am further of the opinion that 
extending the period from 30 to 40 
years Parliament and legislatures have 
only strengthened the essential feature 
of the basic structure of the Constitution 
im respect of democracy giving equal op- 
portunity to all citizens, in the ma-:ter 
of adult franchise and proper reprezen- 
tion in the legislatures. 


- SI. My above conclusions are fur-her 
fortified by the conclusions of the Semi- 








mar on Directive Principles Jurisprud- 
ence organised by the Departmen: of 
Law, Punjab University, Chandigarh 


from 28th February to ist March, 1€81. 

.. 82. Shri K. K. Singhvi, Senior Advo- 
eate of Bombay in the . above seminar 
_ observed as under.:— . 


_ “Today not less than 50 per cent of 
@ur population lives below the poverty 
line ‘and the majority of the Scheduled 
Castes and Scheduled Tribes fall in this 
gategory (1) ; 

:. “The -proportion of Scheduled Caste 
_ agricultural labourers (18.80 per cert) is 
more than double the general population 
-(8.67 percent) and the rate’ of Schedul- 
ed Caste . women labourers is, ten, times 
-more than .the- general women:”. (1) 

“It is thus“ clear that “members of 
Scheduled Castes .and - Scheduled Tribes 
‘which form almost. 22 per cent of. the 
entire population of the country are not 
_only.. most. poor. and under-privi eged 
but are being subjected to indignity, 
humiliation, -gross discrimination. -and 
even physical torture.” (1) - 


“Our independence and democracy 
“will have little meaning if such a large 
section of our community. continues to 
de exploited socially and economizally, 
l It is our patriotic duty to integrate them 
dn the mainstream of social life by tackl- 
“ing . the problem on a war footing and 
unless that is done our economic and 
social revolution will _Temain ircom- 
i plete. (1) ) 

83. Shri P, C. Bedwa: Mémber Feculty 
of Law and Board of Studies in Law, 
Lecturer, Guru’ Nanak Dev University, 
Amritsar, opined as under :—= | 
i "Tt cis a matter: of - 

after three - decades since - the aavet of 





W Ibid, DP.. “31%, 321; (a) bids PP 373. 
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- Castes; 


of weaker : sections in India.” (1) 


- justice. 
` main segregated from so-called higher. 
„communities. Thé. barber still remains a 
barber: the, Harijan remains a Harijan. 
-A greater deal remains: to be” 
- integrate these classes with une rest..- of 
the nation”. (1) . ee E: aS i 


-regret . that’. even — 


(1) Ibid, pb, 383, 385, 398, 
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the. Constitution, the objectives envisag- 
ed for the economic and social advance- 
ment of these classes of people have re- 
mained mere a .platitude. This paper, 
therefore, . intends also ‘to stimulate 
thinking in the direction of ameliorating 
the economic ‘and social conditions ` of 
the Scheduled Castes, Scheduled Tribes 
and other backward..classes”’.(1) 


“It is a matter of deep concern that 
even three decades after the advent of 
constitutional guarantees, the social and 
economic conditions of the weaker. sec- 
tions of our society, particularly the 
Scheduled Castes, Scheduled Tribes and 
other Backward classes continue to be 
object. They are still subject of many 
forms of discrimination and have | been 
victim of foul atrocities. The average 
Income of most of.-these people is below 
the subsistence level’.(1) . 


84. Shri Samsuddin, Lecturer in ‘Law, 
Maharishi Dayanand University, Rohtak, 
in his paper on Socio-legal Implications 
of the Constitutional Safeguards given ‘to 
the Scheduled Castes, ‘Scheduled’ Tribes 
and' other Backward’ Classes in’ India, 
opined’ as under:— . a i 


- “The. Constitution of India enjòins 
upon the Government to give special at- 
tention to. the’ uplift of the Scheduled. 
Scheduled . Tribes and:. other 
Backward Classes; It.is in: view. of..the 
importance rather supremacy’ of "The 
Universal: Declaration of. Human Rights” 
that the framers. of the Indian. Constitu- 
tion embodied multiple provisions: for 
protecting the . interests.. of various kinds 


x 


ee steps . have ‘been taken D pro- 
mote. the educational and economic- in- 
terests of the : backward classes, Schedul- 
ed Castes’ and.. Scheduled: Tribes: but 
much more remains to be.done. These’ 
classes are still ‘the. victims of social in- 
~ To some: extent, they still .re- 


done :to 


“Since. ded i the - maximum 
benefit: of these constitutional protections 
have been given: to: a-determined group: 


: rather‘ concentrated:; class.:: within ; oe 


-2 nen ee 
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duled Castes, ie, chamars, A scavenger 
still remains a scavenger though they 
are termed under the category of Sche- 
duled Castes, This is all due to selfish 
political gains. They are being discrimi- 
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nated despite the constitutional safe- 
guards because they don’t have their 
leaders to represent. Therefore, state 


should undertake the responsibility to 
dook into woeful tales of atrocities of 
the down trodden masses of India, so as 
to enable them to remove their inherent 
inferiority complex, humiliation and 
several other disabilities. Last but not the 
least, it can be safely said that some- 
thing has been achieved in this regard 
sut much remains to be done.’’(1) 


85. My conclusions, therefore, 
Zollows: 


(1) that the fortyfifth amendment of 
“he Constitution of India extending the 
-erm for reservations in Lok Sabha and 
Jidhan Sabhas for Scheduled Castes and 
Tribes from 30 years to 40 years is intra 
vires, constitutional and valid; 


are as 


(2) that the above amendment instead 
of infringing fundamental right of 


equality of the Scheduled Castes and 
Tribes, ensures them equality and 
apgrades them as Class I citizens and 
brings them in the main stream of the 
country. 

(3) that the reasonableness and fair- 


ress of the above amendment is not jus- 
ticiable, Further even a problem into 
that prohibited field reveals that there 
is ample justification for the forty-fifth 
emendment which is both, fair, just, rea- 
sonable and not only proper, but indis- 
pensable in the Indian Constitution; 


(4) that the forty-fifth amendment no- 


where infringes any essential features of- 


tne basic structure of the Indian Consti- 
tation. Contrary to it, retention of: the 
safeguards and protection of special re- 
servations in Lok Sabha and Vidhan 
Sabhas for Scheduled Castes and Tribes, 
oaly strengthens essential features of a 
‘r2al democracy with equal opportunity 
and equal status and justice, political. 
secial and economic to them, 


86. As I am noi satisfied that Shri 
Vichitra has made out a prima facie case 
for further adjudication, I am of the opin- 
ic that issuing of the notice to the At- 


(1) Ibid, p. 398. 





v. Union of India A.L R. 
torney General and Union of India for 
deciding the validity of forty-fifth 


amendment in the Indian Constitution, is 
not necessary. 


87. In the net analysis, the forty- 
fifth amendment in the Indian _Constitu- 
tion, in its broad repercussion, implica- 
tions and dimensions results in a system 
in which people practice equality as a 
way of life and dispense justice with- 
out discrimination. 


88. This equality was indicated way 
back by Lord Krishna in ‘Geeta’ in the 
following form: 


“Chaturvarnyam maya srishtam guna 
Karma vibhagashah”, (Geeta) (1). 


89. Dr. Radhakrishnan in his famous 
Upton lectures of 1926 observed: 


“There can be no real freedom in any 
section or class in a society so long as 
Others are in bondage. It is truly demo= 
cratic ideal that is uttered in the words, 
“May all cross safely the difficult places 
of life, may all see the face of happiness, 
may all reach that right knowledge, may 
all rejoice everywhere’. (sarvah taratu 
durgani sarvah bhadrani pasyatu 

sarvas tad buddhim appam 
Sarvata nandatu)(3) 


. Sarvas 


Dr, Radhakrishnan further observed: 

“The Bhagavata makes out that there 
is only one God. Manu says. that all men 
are born unregenerate (sudra) by the 
first or physical birth, but become re- 
generate (dvija) by the second or spiri- 
tuel birth. Caste is a question of charac- 
ter. ‘One becomes a Brahmin by his 
deeds not by his family or birth: even a 
Chandala is a Brahmin if he is of pure 
character.’ (Brahmadasa brahma dasa 
brahmaiveme kitavah: ix, 14.48). Some 
of the great risis worshiped by the Brah- 
mins are haif-castes and hybrids, Vasis- 
the was born of a prostitute, Vyasa of 
a fisherwoman, Parasara of a Chandala 
girl. (ganikargarbhasambhuto  vasisthas 
cha mahamunih tapasa brahmano jatah 
samaskaras tatra kearanam, jatau vya- 
sastu kaivartyah svapakyastu  parasarah, 
bahavo nyepi vipratvam prapta ye pur- 
vam advijah), Conduct counts and not 
birih.” (3) 


(3) The Hindu view of life Upton Lec- 
tures delivered at Manchester College, 
Oxford, 1926 by Dr. Radha Krishnan 
(Eighty Impression—1949,. pp. 117 & 
121) | 
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The Rigveda preaches equality— 
asa sara anfas a va AHIAT | 
(se. 5/605) 
- wast R ae dq sa adi, at aiaa 
a | SEAT Ee 


q aaa I 
quege TA AAY aa 

(E. 1 BLT NO) 
Ua a qar frar $ ga ga aa area G | 

anqa HUF aAA rE F ars nTa | | 
(14) 
(sat at afon afat, aena- T. sea 
qaf, aad | ages sata THTAA—AgTT 1) 


90. Dr. Radhakrishnan 
the ancient struggle of 
under: 

“Thea struggle of equality has een 
with us from the beginning of India's 
history. We have one evidence of if in 
the feud between Vasistha, the pillar of 
orthodoxy and the enemy of all innova- 
tion, and Visvamitra, the leader of the 
progressives and the champion of  =ree- 
dom and liberty. While the conservative 
Vasistha wanted the Vedic religion to 
be confined solely to the Aryans, V-sva- 
mitra tried to universalise it. The move- 


summec up 
equality as 


ment of the Upanisads was in spimt a 
democratic one. Buddhism, as is well 
known, undermines all hierarchical 


ideas. Samkara’s philosophy was essen- 
tially democratic, and Ramanuja honour- 


ed members of the Sudra and the Pan-_ 


chama classes as Alvars,’’{3) 


91. Bhagvad Geeta’s eternal concept 
of “equality” . was echoing in the voice 
of Pandit Jawaharlal Nehru when he in- 
troduced the first amendment of the 
Constitution, Quoting Nehru, Shri J. N. 
Kaushal in his welcome address in the 
Chandigarh Seminar said:— 


“If any kind of an appeal to indiv_dual 
liberty and freedom is construed to 
mean as an appeal to the continuaticn of 
the existing inequality, then you ge in- 
to difficulties. Then you become satie, 
unprogressive and cannot change and 
you cannot realise the ideal of an egali- 
tarian society which I hope most of -us 
aim at.” (Nehru) 

Shri Kaushal then observed as und=r:-— 


“Unless the pivotal position of the Di- 
rective principles is not understood we 
would not be able to fulfil eur conm-nit- 
co EAE Et A 


(3) Ibid, pp. 122-23. 
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ment to the teeming millions of India. 
To quote Nehru again, 

“The service of India means the | service 
of the millions who suffer. If means end- 
ing of poverty and ignorance and disease 
and inequality of opportunity, The ambi- 
tion of the greatest man of our genera- 
tion has been to wipe out every tear 
from every eye.” 

92. Shri Kaushal then gave the fol- 
lowing clarion -call:— 


“And most eyes still have tears in 
them. It is in this background that the 
objectives and mission of the Seminar is 
to be understood and I repeat mission, 
as this Seminar has been organised with 
a mission, We must wake up from our 
Slumber lest it is too late.” (Directive 
Principles Jurisprudence 1982 by Paras 
Diwan—-V, Kumar—Welcome Address of 
Sh, Jagannath Kaushal, M.P. Senior Ad- 
vocate, p. 15, Vol. 1). 


93. May I hope that ‘Vichitra’ would 
now realise that what he was pleading 
for was “inequality”, and oppression of 
his own segment, 

94. The rejection of his plea 
bring ‘equality’ and act as ‘blessing in 
disguise’, and real and effective homage 
to Article 46. 

95. Vichitra is unfortunately labour- 
ing under the fallacy and obsolete dog- 
matic, reactionary, outdated and outlived 
principles laid down by U. S. Supreme 
Court, wherein the minimum wages sta- 
tute was held unconstitutional in God 
charles’s case, 322 US 304 (sic) on the 
ground that a citizen of U. S. may sell 
his labour for what he thinks best, just 
as an employer can sell his iron or coal. 
The U. S. Supreme Court itself has þe- 
come wiser after that and never follow- 
ed it, I refuse to even look into it in this 
enlightened age of 1982. 


96. In this enlightened age of 
lity, if Godcharles case is followed, the 
logical termination would have been 
that if an employer can sell his iron or 
coal at any price on account of equality 
clause and purchase labourers by exploit- 
ing poverty then not only bonded labour 
would be permissible, but the flesh trade 
would also be constitutional as a ‘call 
girl’ or ‘prostitute’ would plead freedom 
of her fundamental right of liherty ‘and 


would 


equa- 


equality and profession of selling her 
‘flesh’ for coins. Then all progressive 
socio-economic legislations ushered for 


emancipation of down trodden and poor 
and weaker sex would become unconsti- 
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tutional, and the directive to realise the 
ideal of egalitarian society . would perish. 
As I have already observed, U. S, Sup- 
reme Court has also not followed their 
earlier judgments striking down mini- 
mum wages, minimum hours. and new 
deal--social legislations; after President 
Roosvelts clarion call to the Nation, re- 
sulting in the saying “a stitch in time 
saves nine’, and it is too much for Vi- 
chitra to expect that I would strike down 
45th Amendment now, for perpetuating 
inequality, oppression and exploitation. 
All the pleas raised by Shri Vichitra, 
therefore, deserve to be rejected in 
limine. 

97. And now a back drop of my tell- 
tale of woe and suffering of search, 


98. Before parting with this judg- 
ment. I cannot resist the compelling im- 
‘pulse of mentioning that the echo of 
atrocities on Scheduled Caste and Sche- 
duled Tribes and usually heard in the 
halis of Legislatures, where the air, at- 
mosphere and walls are blood smeared 
with é¢ries and tales of their woes and 
sufferings. The forty-fifth amendment 
bill was passed by all the 416 Sansads’. 
present in the Lok Sabha in a chorus of 
“Ayes would have it” with not a single 
voice of dissent, as ‘noes’ drew blank, 
on 24th January, 1980. But the irony 
and paradox is that there is no one in 
the Secretariat of the Vidhan Sabha and 
not even the committees constituted for 


Scheduled Castes and Tribes who can 
preserve the constitutional survey un- 
der Art. 338 made by the Scheduled 
Caste and Tribe commissioner from 1952 
up to date 

99. It was most dodane: surprising 


and revealing experience to find that my 
almost one month persistent “sending of 
the reminders, messengers, and telepho- 
nic talks through my staff for obtaining 
reports of the Scheduled Caste and Tribe 
Commissioner issued. every year from 
1952 to 1981, there was conspicuous cold- 
ness. indifference and lethargy in Astem- 
bly Library, Secretariat, Public Libra- 
ries, Social Welfare Department. and 
Other: Government and Semi-Govern~ 
ment agencies, None of them could send 
me the- requisite reports and even - after 
hectic effort,-all that I could get from 
Assembly Library was Part II report of 
the years:1957-58 and 1962-63 only. 


100. The tragic plight’: of this un- 
touchable segment continues .as: they are 
outcasts eyen in the libraries! of the High 
University, Legislative - -Assem- 


-= "a 
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bly. Law. Department, andthe Govern- 
ment functionaries, None of them care 
to obtain and preserve these yearly re- 
ports much less to study and implement 
them. What a poor homage is being paid 
to Article 46 by all concerned including 
the Champions of the Scheduled Caste 
and Tribes, can be assessed from the 
fact, that most of these valuable reports 
which got a treasure of all informations 
and the statistics about the annual func- 
tioning of the various legislations and 
constitutional protection for Scheduled 
Castes and Tribes, are not even available 
anywhere in Jaipur, the Capital of 
Rajasthan, even though before a year a 
‘Harijan’? adopted the office of the Chief 
Minister. 

101. No response was received evem 
from the Lok Sabha Secretariat, to the 
letter addressed for obtaining informa- 
tion, I have, therefore, collected some 
Statistics from the meagre resources, ña 
the ‘chart’ produced earlier in this judg- 
ment about the political representation 
of Scheduled Castes and Tribes, on gene- 
ral seats in Lok Sabha and  Vidhase 
Sabhas from the years 1952 to 1980. How 
can it be believed that suggestions and 
directions, suggested in these reports 
based on data, are being looked into and 
are implemented and enforced. 

(102. It is a very poor reflection on 
ali concerned and I am constrained te. 
observe that it has taken more than 
about one month, after every day devot- 
ing a few hours to make search and re- 
search about the statistics which I have 
collected with great difficulty and handi- 
caps in the above chart, This pathetic 
tragic plight and indifference towards 
the Scheduled. Castes and Tribes, by afl 
the three wings of the State, legislative, 
executive and the judiciary, only re- 
assures my above conclusion that forty- 
fifth amendment was not only reason- 
able but indispensable, in thése tale-tell- 
ing circumstances in which we are liv- 
ing, It is expected that my above obser- 
vations would at: least result in drawing 
painted attention of all concerned to- 
wards pressing necessities of following 
constitutional mandate of Article. 46 by 
obtaining, studying and implementing re- 
ports under Article 338 of the Constita- 
tion,- - -, 
103. The result of the above discus- 
sion is that this writ petition fails and is 
hereby eect aaa 

: “Petition dismissed. 
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DWARKA PRASAD, J.: 

Om Prakash, Petitioner v. Kamal 


Kishore and others, Non-petitioners. 


Civil Revn, Petn. No. 33. of 1982, Cj 
8-7-1982.” 

(A) Civil P. C. (5 of 1908), O. 18, R. 2 
— Closing of evidence by Court 
Validity — Plaintiff not replying to 
question in cross-examination in ab- 
sence of his Counsel — Opportunity of 
engaging another Counsel not given to 
plaintiff — Court would be unjustifed 
in closing evidence of plaintiff. 

(Paras 4. 7) 


(B) Civil P. C. (5 of 1908), O. 18 R. 5 
— Recording of statement of plaintiff 
— Mere physical presence of Presiding 
Officer is not sufficient in law. 


Where the statement of the plain iff 
was being recorded by the clerk wile 
the Presiding Officer was busy other 
wise, the proceedings would be said to 
have -been conducted by the Court ir a 
highly improper manner. The pre- 
sence of the Presiding Officer, while “he 
statement of a. witness is being record- 
ed in a court of law, does not mean 
merely his physica] presence in ~he 
court room but the Presiding Officer 
must be attentive to the proceedings in 
the case and to the deposition of -he 
witness and it is not permissible that he 
might be doing some other work wrale 
the statement of the witness was beng 


etre 


_ recorded by the clerk of the court with- 


3 


out the intervention of the Presid.ng 


Officer, (Paras 6. 7) 


“N. P. Gupta, for Petitioner; Dinesh 
Maheshwari, for Non-petitioners, 


ORDER : — This revision petition a8 
been filed against the order passed by 
the Chief Judicial Magistrate-cum-Cvil 
Judge, Bhilwara closing the evidence 
of the plaintiff. 


2. The suit was fixed on Nov. 13, 
1980 in the trial court for recording ihe 
evidence of the plaintiff, The state:ment 
of the plaintiff was recorded on that 
date and it appears from the record 
that the plaintiff refused to sign the 
statement. The trial court closed the 
evidence of the plaintiff on the allezed 
ground that the plaintiff was not pre- 


*Against order of A, C. Goyal. Civil J., 
-Bhilwara, D/- 1-10-1981. 
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pared to examine any other wilness. 
The plaintiff filed. an application in- the 
trial] court on the next date of hearing, 
i.e, on Feb. 19, 1981 stating chat on the 
earlier date a clerk of the court record- 
eq the statement of the plaintiff and 
the Presiding Officer was busy other- 
wise. While the cross-examination of’ 
the plaintiff was going on, learned coun- 
sel for the plaintiff objected to a ques- 
tion which was asked in cross examina- 
tion by the learned counsel for the de- 
fendants on the ground that the same 
was irrelevant. According to the plain- 
tiff, the matter was referred to the Pre- 
siding Officer, who behaved in such a 
rough manner which enraged the learn- 
ed counsel] for the plaintif so much 
that he walked out of the court. The 
plaintiff thereafter did not reply to the 
further questions put to him in cross- 
examination on account of the absence 
of his counsel, but the statement of the 
plaintiff was closed. The plaintiff was 
also unable to examine his other wit- 
nesses in the absence of his counsel and 
the evidence of the plaintiff was also 
closed, The plaintiff's application was 
supported by an affidavit in which he 
stated that the plaintiff’s other witnesses 
were present in the court but in the 
absence of the counsel, the plaintiff was 
unable to examine his witnesses and the 
plaintiff expressed his helplessness be- 
fore the court regarding examination 
of his witnesses in the absence of his 
counsel, 


3. The defendant filed a reply to the 
plaintiff's application and Kamal] Kistiore 
defendant also filed an affidavit, It is 
apparent from a perusal of the affidavit 
of Kamal Kishore that the plaintiff's 
learned counsel. left the court while the 
plaintiffs statement was yet incomplete, 
although according to him the direction 
of the court disallowing his objection 
was proper. The defendant Kamal 
Kishore also stated that the cross-exam- 
ination of the plaintiff was completed 
and it was not closed by the court, He 
further stated that the plaintiff himself 
had closed his evidence. I have also 
perused the statement of the plaintiff 
which was recorded on Nov. 13 1980. 
There is no doubt that it has been writ- 
ten by a clerk although the Presiazing 
Officer- has appended a note that it: was 
written in his presence, on his dictation 
and within his hearing.. But no reason 
has’: been assigned why. the learned 
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Civi, Judge did not record the statement 
of the plaintiff himself After the learn- 
ed counsel for the plaintiff is said to 


have walked out of the court, the plain- 


tiff did not reply to any one of the 
questions which were put to-him and 
as such it cannot be said that his state- 


ment was completed, Moreover, the 
plaintiff did not sign the statement 
which was recorded on November 13, 


1980 and as such the said unsigned state- 


ment cannot be read in evidence, Jt is | 


apparent from a perusal of the affidavit 
of the plaintiff that the plaintiffs other 
witnesses were present in court on that 
day and this fact was not contested by 
defendant Kamal Kishore in his affidavit, 


4. In these circumstances, the plain- 
tiff was unable to examine those wit- 
nesses because his learned counsel 
gone out and was not available in ‘the 
court to assist him.in the examination 
of his witnesses, Yet the learned Civil 
Judge closed the evidence of the plain- 
tiff, In my view, whatever might have 
been the reason for the unusual con.tuct 
jon the part of the learned counsej for 
the plaintiff . and even if his attitude 
might have been unreasonable in walk- 
ing out of the court, yet in any event, 
learned Civij Judge ought to have af- 
forded the plaintiff sufficient opportuni- 
ty to lead his evidence and the plain- 
tiffs statement also should have been 
completed properly. The learned Civil 
Judge should have allowed the piain- 
tiff, in Such circumstances, a reasonible 


opportunity at least to engage another ` 


have 
of the 


counsel. The plaintiff should not. 
been made to suffer because 
attitude or behaviour of his counsel in 
leaving the court, either on some pro- 
vocation or even for insufficient reason. 
It cannot be said that the plaintiff was 
at. fault if his counsel walked out of the 
court -for some good ground or even 
without any justifiable reason. Yet, the 
justice in the case required that the 
plaintiff should have been allowed by 
the tria] court an opportunity to engage 
another counsel for fairly prosecuting 
his case further, 


5. After a consideration of the ertire 
matter I am strongly of the view that 
the manner in which the learned Civil 
Judge, Shri Govind Narain Sharma con- 
ducted the proceedings in the case was 
wholly .unsatifactory and the closure of 
the evidence of the plaintiff by him was 
wholly, improper and unjustified, . The 
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plaintiff stated in his affidavit that his 
witnesses were present in the court 


and the same was not controverted by 
the defendant Kama] 
affidavit submitted by him jn the trial 
court. How could a party to a case be 
expected to examine his other witnesses 
if his counsel left suddenly during the 
course of the proceedings on that very 
day? I am not determining here the 
reasonableness or justification of ‘the at- 
titude adopted by the 
for the plaintiff in walking out of the 
court and whether there was sufficient 
justification for the same or ‘the behavi- 
Our of Presiding Officer of the court 
gave rise to such a situation, But in 
any event, the fact remains that the 


.counse] for the, plaintiff. left the ccurt 


suddenly, leaving the plaintiff in mid- 
stream, In such circumstances, the case 
should not -have been proceeded with 
further on that very day and the plain- 
tiff ought to have been afforded a rea- 
sonable opportunity and sufficient time 
for engaging another lawyer and for 
Such counsel preparing the brief. The 
statement of the plaintiff as also of his 
witnesses should have been recorded 
after the plaintiff had an opportunity 
to engage and brief: another lawyer. 


6. The trial court, while refusing to 
reopen the evidence of the plaintiff ob- 
served that after the plaintiff’s learned 
counsel had left. the court, the cross- 
continued 
for 15 to 20 minutes but no other coun- 
Se] appeared on behalf of the plaintiff. 
The fact was completely lost sight of 
that the plaintiff himself could not leave 
the court because his statement was 
being recorded and he was being sub- 
jected to eross-examination. How could 
the plaintiff engage another 
while he was himself required to re- 
main present in the court for continu- 
ed cross-examination? After the plain- 
tiff refused to answer the questions 
put to him in  cross-examination and 
also refused to sign the statement, no 
time appears to have been allowed by 
the learned Civil Judge to the plaintiff 
to engage another counsel, The 
allegations made by the plaintiff in his 
affidavit dated Feb, 19, 1981 have not 
been controverted by defendant Kamal 
Kishore that the plaintiff's statement 
was being recorded by the clerk while 
the Presiding. Officer was busy other- 
wise and they may be accepted to be 


Kishore in the ` 


learned counsel . 


wt 


lawyer . 


>. 
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true. It must be observed in such cir- 
cumstances that:the proceedings in tke 
case were conducted by the learned Civil 
Judge Shri Govind Narain in a highly 
improper manner, because even if tke 
Presiding Officer did not record tte 
statement of the plaintiff in his own 
handwriting, yet if must have - 
taken down in writing in the presence 
of and under the personal direction ar.d 
superintendence of the Presiding Officer, 
as required under O. 18, R.:5 C. P. 3 
The presence of the Presiding Officer, 
while the statement of a witness is be- 
ing recorded in a court of law, does 
not mean merely his. physica] presenze 
in the court room but the Presiding O- 
cer must be attentive to the proceedings 
in the case and to the deposition of tne 
witness and it is not permissible tat 
he might be doing some other work 


_|while the statement of the witness yas 


yy 


being recorded by the clerk of the court 
without the intervention of the Presxl- 
ing Officer. Such a practice if it exists 
must be strongly deprecated. ‘The 
learned Civil Judge has exhibited ut-er 
ignorance of the basic principles of 
procedure relating to the recording of 
evidence in civi} cases. The  perscnal 
attention of the Presiding Officer is 
necessary, even when the depositicn of 
a witness is being recorded by an ofi- 
cer of the court is apparent from ihe 
provisions of the Order 18, R. 5 CPC 
which provide that the evidence of each 
witness has to be recorded not only in 
the presence of the Judge but also 
under’ his personal direction and super- 
intendence. The use of conjunctive ‘and’ 
in clause (1) of sub-rule (a) of Rule 5 
of Order 18 C.P.C. goes to emphasise 
that the mere physical presence of the 
Presiding Officer in the court room is 
not sufficient in law, but the deposition 
of each witness in a civil case, which 
is appealable, has to be recorded under 
the persona] direction and _ superinien- 
dence of the Judge. Ordinarily, the 
Presiding’ Officer of a court should re- 
cord the statement of a witness in his 
own handwriting, unless it is beng 
taken down directly on type-writer on 


. Ithe dictation of the Judge himself or the 


Judge is unable to take down the depasi- 
tion of the -witness in his own hand- 
writing on account of some physical 
infirmity or for sOme other reasons to 
be recorded. But even when an offcer 
of the court is taking down the state- 
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ment of the witness, then the same 
should be recorded under the personal 
direction and superintendence of the 
Judge. This is imperative to maintain 
the sanctity of the record of the courts 
and every deposition of a wi-ness ex- 
amined in a court and not recorded by 
the Judge himself should be taken down 
on his dictation excep, when the wit- 
ness is examined on’. commission. Any 
departure from the ‘established proce- 
dure is likely to vitiate the proceedings 
as the purity of judicial record may be 
sullied, | 

7. As the evidence of the plaintiff 
was wrongly closed by the tria] court 
and no opportunity was given to the 
plaintiff to engage another counse] for 
conducting the case further on his be- 
half after his counsel left the court 
suddenly, the trial] court was not at all 
justified in refusing to reopen the plain- 
tiffs evidence. The learned Civil 
Judge, while rejecting the application 
of the plaintiff for reopening his evi- 


. dence, had laid emphasis on the con- 


duct of the plaintiff that he refused to 
answer the questions asked io him in 
cross-examination and that he refused 
fo examine his other witnesses. It may 
be observed that the learned Civil Judge, 
who had succeeded the Presiding 
Officer who passed the order closing 
plaintiffs evidence on Nov. 13, 1980 fail- 
ed to look into the affidavit of the par- 
ties and also failed to take into consi- 
deration the fact that when the plain- 
tiffs learned counsel had left the Court 
the plaintiff was unable to proceed with 
the case unless he was afforded an oppor- 
tunity to engage another counsel. The 
trial court acted in a wholly unjusti- 
fied manner in closing the evidence of 
the plaintiff on that very day without 
giving him an opportunity of engaging 
another counsel and of seeking his ad- 
vice for the future conduct of the case. 
How could a party be expected to ex- 
amine his other witnesses when his 
counsel] went out in the course of the 
proceedings before the court on that 
very day? The plaintiff had no alterna- 
tive but to say that he was unable to ex- 
amine his other witnesses, And how 
could the plaintiff engage another coun- 
Sel when he was required to remain 
present in the court, as he. was sub- 
jected to cross-examination?. The plea 
of the plaintiff that he was not afford- 
ed sufficient opportunity to engage 
another counsel, therefore, appears to ‘be 


~ 
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well-founded and has been TEN re- 
jected by the trial court.. - 


$. In the result, the 
fion is allowed. The 


révision peti- 
orders passed by 


‘the trial court on Noy. 13, 1980 and Oct. 


1, 1981 are set aside. The plaintiff's 
statement should be recorded by the 
trial court afresh and the plaintiff should 
be afforded an opportunity to examine 
his other witnesses as well. The defen- 
dant will not suffer on account of the 
setting aside of the aforesaid orders, as 
no further proceedings. have taken place 


in the suit since the plaintiffs evidence 
was wrongly closed on Nov, 13, 1980. 
The proceedings in the suit shal] be re- 
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sumed from the stage at which the pro- 
ceedings were fixed for on Nov. 13; 1980. 


9. The parties should appear. before 
the learned Civi} Judge, Bhilwara on 
August 16, 1982 for’ further proceedings. 
The learned counse] for the parties are 
present and they should inform: . their 
respective parties about the date fixed 
for the appearance of the parties before 
the learned Civil] Judge, Bhilwara, No 
further notice is required to be given 
by the trial court to the parties about 
their presence in that court on. August 
16, 1982. The record of the trial court 
should be sent back to that court: im- 
mediately, 

Petition allowed: 





END. 
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AIR 1982 SIKKIM 1 
| MAN MOHAN SINGH GUJRAL, C. J. 
AND A. M. BHATTACHARJEE, J. 


P. C. Sukhani, Petitioner v. State of 
Sikkim and another, Respondents. 


Writ Petn. No. 5 of 1979, D/- 28-9-1381. 


(A) Sikkim State Court-Fees and 
Stamps on Document Rules (1£28), 
Sch. 1, Entry No, 1 — Sikkim Notifica-ion 
No. 713/H, dated 28-9-1964 — Notificacion 
exempting Govt. from payment of coart- 
fees — It is not ultra vires Court-Fees 
Rules on that account. _ 


' The Notification exempting the Gov- 
ernment from payment of court-fees ran- 
not be said to be ultra vires Sikxim 
Court-Fees Law as contained in the Rules 
which do not provide for exemption fom 
payment of court-fees even thougt it 
does not profess to amend the Rules in 
question, as it is a valid piece of legisla- 
tion since it emanated from the same 
legislative authority which promulgated 
the Court-Fees Law of 1928, that is, the 
= Maharaja or the Chogyal of Sikkim, who 
was at the relevant time, in all matters 
‘relating to internal governance of 3ik- 
kim, the Supreme Legislature, the’ Sup- 
reme Executive and the Supreme Jadi- 
ciary, all combined. (Para 8} 


Since making of provisions for pay- 
undisputed! a 
legislative act, the provisions proviiing 
for exemption from such payment is also 
undisputedly legislative. Further, sf a 
later law in effect adds to or alters, and 
thus amends, the earlier law, and is com- 


petent to do.so, it would be an effectively | 


EV/LY/E351/8/SNV 


we 


-will not have 


‘visions contained 


‘matter, the existing Sikkim Laws 


‘the basic structure of the 


7 >+ 
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valid piece of law, wkether or not it ex- 
pressly or avowedly declares its amenda- 
tory purpose. __ (Para 8) 

(B) Constitution of India, Arts. 371-F 
(k) and 372 — Non cbstante clause at 
the beginning of Art. 371-F — Applicabi- 
lity of —- Comparison with Art. 372 — 
Propriety. 


Per Bhattacharjee, J.:— If and when 
there is a clash or conflict between the 
provisions of any of the 16 Clauses of 
Art. 371-F and the provisions of any 
other Article of the Constitution, the for- 
mer shall prevail over and outweigh the 
latter, but if there is no clash or conflict, 
the non obstante clause need not and 
any operation, About 
Cl. (k) of S. 371-F it can be said with good 


deal of plausibility that the same is not 
‘qualified by or subject to the non ob- 


stante clause as the said Cl. (k) quite 
effectively operate without the aid of 
such non obstante clause, particularly 
when the corresponding and similar pro- 
in Art. 372 (1) have 
all along operated without ‘any such non 
obstante. clause. And in that view of the 
con- 
tinued under Cl. (k) would obviously be 
subject to the provisions of Art. 14 whe- 
ther or not the said Article forms part of 
Constitution. 
(Paras 10, 11) 


Per Gujral, C. J.:— The framers of the 
Constitution .clearly intended that the 
laws which were in force before the ap- 
pointed day in the territories comprised 
in the State of Sikkim should continue to 
be in force even if any. of these laws is in 
conflict with any of the other provisions 
of the Constitution, {in this. _ connection, 


a: SEP 
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comparison of Art. s71-F with Art. 372 
which made similar provision in respect 


of acts operative in India before com- 
mencement of the Constitution is not 
proper. (Para 35) 


(C) Constitution of India, Art, 14 — Sik- 
kim Notification No. 713/H dated 28-9- 
1964 — Notification exempting Govt. 
from payment of court-fees — It is not 
violative of Art. 14 on that ground, 


The provisions of the Notification of 
1964, providing for exemption in favour 
of the Government from the payment of 
court-fees are not violative of the provi- 
‘sions of Art. 14. (Para 18) 


The question of discrimination or dis- 
criminatory classification can only arise 
when one class is favoured while other 
is not. But by being exempted from the 
payment of court~fees by the notifica- 
tion, the Government can never be re- 
garded to.have been favoured, duly or 
unduly, for it remains, as it must, liable 
to bear all the cost of the administration 
of justice in its State, whether such cost 
results from any litigation to which it 
is a party or with which it is not con- 
cerned in any way. (Para 17) 


(D) Sikkim Notification No. 713/H dt. 
28-9-1964 — Sikkim Proclamation of 
1953, S. 53 — Notification is immune 
from challenge on ground of absence of 
legislative competence in Maharaja. 


Notification dt. 28-9-1964 is immune 
from challenge on ground of absence of 
legislative competence to promulgate it. 

(Paras 22 and 50) 


Per Bhattacharjee, J.:— The Ruler of 
Sikkim having absolute legislative com- 
petence over matters relating to “Fi- 
nance”, the same being a reserved sub- 
ject had absolute legislative jurisdiction 
to legislate about fees, including . court- 
fees, and therefore, the provisions con- 
tained in the impugned Notification, pro- 
viding for exemption from the payment 
of court-fees to the Govt. were within 
the legislative competence of the Ruler. 
Though the Ruler was pleased to create 
a legislative body and to confer on it 
jurisdiction to legislate on all matters 
other than the “reserved subjects”, the 
jurisdiction so created or conferred was 
never meant to be “exclusive”, but was 
only “concurrent” and the legislative 
jurisdiction of the Ruler continued to 
remain unfettered and unaffected even 
after his creating the State Council by 
and under the Proclamation of 1953. 
Even assuming that the jurisdiction of the 
State Council over all the residuary mat- 
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ters, i. e. all matters other than the “re- 
served subjects”, became exclusive and 
the Ruler had no longer any legislative 
competence to legislate over any of those 
metters, the matter covered by the pro- 
visions of the impugned Notification of 
1964, was within the “reserved subject” 
and, as such within the legislative juris- 
diction and competence of the Ruler who 
enacted the Notification. (Paras 22, 25) 


Per Gujral, C. J.:— The impugned No- 
tification cannot claim a valid legislative 
source on the ground that the subject 
matter of the Notification being covered 
by one of the reserved subjects, Maha- 
raja alone could claim legislative com- 
petence to issue this Notification as there 
is nọ basis in the Proclamation for such 
a conclusion. But, the continuous course 
of coriduct by the Maharaja in enacting 
various laws and the absence of any chal- 
lenge to this from any . source on the 
ground that after the Proclamation of 
1953, it was not competent for the Maha- 
raja to pass any law, could imply that 
the construction which the Maharaja had 
put on this Proclamation in respect of his 
powers to legislate was also accepted by 
those who could object, including the 
State Council. In this situation, the prin- 
ciple of contemporanea expositio would 
be attracted and it would be plausible to 
conclude that the Maharaja had acquired 
the jurisdiction to legislate and that the 
Notification under challenge is immune 
from any challenge. (Paras 45, 49) 
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_ 554, Morgan v. Crawshay 45 
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(1815) 3 M & S 382: 105 ER 654, Isher- 
wood v. Oldknow 46 
S. S. Ray, Sr. Advocate with Aji: 

Kumar Panja, 5. K. Gorai and B. C. 

Sharma, for Petitioner; K. Prasaran, So- 

licitor General with D. P. Choudhary, 

Advocate General, M. M. Abdul Khader, 

Sr. Advocate and Anup Dev, Govt. Ad- 

vocate, for the State. 
BHATTACHARJEE J.:— The Notifica- 

tion No. 713/H, dated 28th September, 

1964, purporting to exempt the Govern- 

ment from payment of court-fees has 

been challenged by the petitioner in this 
writ petition as -illegal, invalid and ultra 
vires, The petitioner is one of the princi- 

pal defendants in a Civil Suit being No. 25 

of 1977 in the Court of the District Judge 

of Sikkim at Gangtok, which has been 
filed by the State of Sikkim as the plain- 
tiff for the recovery of more than Ru- 
pees 1 crore and has been filed on the 
strength of the aforesaid Notification, 
without any Court-fees. On a plea of de- 
murrer entered by the petitioner and 
other defendants, the learned District 

Judge has rejected the plaint under 

Order 7, Rule 11 (a), Code of Civil Pro- 

cedure, on the ground that the plaint 

does not disclose a cause of action. 

Against that order the State has filed an 

appeal before us being Civil Appeal No. 

3 of 1979 and that again, without Court- 

fees, relying on the exemption granted in 

favour of the State by the impugned 

Notification. 


2. In the said Civil Appeal No. 3 of 
1979 before this Court the petitioner 
along with the other respondents hag 
urged inter alia that the said appeal is 
also not maintainable without payment 
of Court-fees, Apart from the said Civil 
Suit No. 25 of 1977, the plaint whereof 
has been rejected as aforesaid and the 
said Civil Appeal No. 3 of 1979 against 
that order of rejec tion, the petitioner 
does not appear to be in any way person- 
ally affected or aggrieved by the impugn- 


ed Notification and since the question as 


to the maintainability of the said appeal 
without payment of Court-fees on the 
strength of the impugned Notification, 
and, as such, the legality and vires of 
the aforesaid Notification will have to 
be determined in the said Civil Appeal, 
we asked the learned counsel for the peti- 
tioner as to what justification can there 
be in allowing the petitioner to agitate in 
this separate Writ Petition the very same 
question: which he along with other re- 
spondents has raised in the Civil Appeal 
and which will have tobe fully and 
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finally decided -therein 
that appeal anå the 


since save in 


have any personal interest in the deci- 
sion of the question involved, Is the 
petitioner, apart from the + Civil Appeal 
and the Civil Suit, “a person aggrieved” 
vis-a-vis the impugned Notification? 


3. The expression “person aggrieved”, . 


a “hackneyed phrase” in Writ Jurisdic- 
roe according to Krishna Iyer, J., in 
Bar Council v. M. V.. Dabholkar (AIR 
1975 SC 2092 at p. 2102), is, as pointed 
out by his Lordship in Maharaj Singh v. 
State of U. P. (AIR 1976 SC 2602 at pages 
2608-9) expanding in its amplitude and 
should not be subjected to a restrictive 
interpretation. As pointed out by his 


Lordship, the nexus between. the lis and © 


the litigant “need not necessarily be per- 
sonal, although it has to be more than a 
wayfarer s allergy to an unpalatable epi- 
sode.” 


4. Be that as it may, we feel that we 
need not decide this question as to whe- 
ther the petitioner, apart from the afore- 
said Civil Appeal and the Civil Suit giv- 
ing rise thereto, is a person sufficiently 
interested or aggrieved to have acquired 
the locus standi to maintain this Writ 
Petition. Since the very same question 
has been raised by the petitioner in thé 
_ Civil Appeal No. 3 of 1979 and will have 
fo be determined by us, we have decided 
to do. so as a common question involved 
‘both in. the appeal before us. and in this 
Writ Petition and our.judgment in this 
Writ Petition will also dispose of the 


question of maintainability of the Civil. 


Appeal No. 3 of 1979 without payment 
of court-fees on the strengina of the im- 
pugned Notification. 


5. The law relating to court-fees in 


Sikkim is to be found in a set of Rules 


. labelled’ as “Sikkim State......... Rule...... 
Court-Fees and Stamps on Document” 
promulgated . by the then Maha- 

_Taja of | Sikkim on 30th March, 
1928 to come into force on, . 
‘and ‘from Ist August, 1928, as amend- 


ed from time to time. Entry No. 1- in 
Schedule “A” of those Rules relates to 
court-fees payable for civil suits and 
appeals and provides as follows— "No 
stamps; but cash court-fees payable in 
_ advance; annas two in a.rupee, on the 

value of the claim put”. The Rules do not 
provide for any exemption from the pay- 
‘ment of court-fees in favour of the Gov- 
ernment or any, other person. or auth- 
- ority and do not also reserve any right 
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suit . giving rise 
‘thereto, the petitioner cannot be said to- 


-ALR 
to grant exemption in any case. The im~ 
pugned Notification No. 713/H dated 28th 
September, 1964, however, been issued - 
specifically exempting the Government 
from the payment of  court-fees on | 
plaints appeals, reviews and all types of 
petitions and reads as hereunder:— . 

“GOVERNMENT OF SIKKIM 
Home Department 


NOTIFICATION No. 713/H. dated the i 
28th September, 1964. 


The Sikkim Darbar has been pleased 
to exempt payment of court-fees on 
plaints and all types of petitions filed by 
the Government of Sikkim, in all Courts 
of Sikkim, including scribing of plaints 
and all types of petitions on Darbar paper 
and also filing of process-fees by way of 
Stamps, from the date of this Notifica- 


tion. This Notification will also include ail 


types of appeals and reviews filed by the 
Sikkim Government against judgments or 
orders of lower Courts. 
By Order 
Sd/- D. Dahdul 


CHIEF SECRETARY to the Government 
of Sikkim, Gangtok.” 


This Notification ‘is the object of chal- 


lenge in this writ petition and has been 


attacked on various grounds. 

6. The first ground urged by My. 
Siddhartha Sankar. Ray, the learned 
counsel appearing for the petitioner, is 
that Sikkim Court-Fee Law of 1928 does 


not provide for the grant of -any exemp- 


tion in favour of any. person and, there- 
fore, the impugned Notification of . 1964 | 
purporting to grant such exemption is 

ultra vires the. aforesaid. Sikkim Court- 
Fee Law. It is true that the Sikkim > 
Court-Fees Law of 1928, nowhere pro- 
vides for any exemption nor does it em- 
power any authority to grant exemption . 


‘and as such the impugned Notification 


cannot be sustained as a 
subordinate legislation. 


7. But the impugned Notification has. 


delegated or 


‘also emanated from the same legislative 
‘authority which promulgated the’ Court~ 


Fees Law of 1928 that is, the Maharaja 
or the Chogyal of Sikkim, who: was at | 


‘the relevant time, in all matters relating 


to internal governance of Sikkim, the 


Supreme Legislature, the Supreme Execu- , 


tive and the Supreme Judiciary, all com-~ 
bined.. Therefore, if the impugned Noti- 
fication of 1964 is legislative in nature, . 
the Notification can very well be treated 
as a piece of direct legislation emanating . 
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from that Supreme Legislative authoricy. . 
Asa result of a long catena of decisicns 
of the Supreme Court from Ameer-Un- 


Nissa Begum v. Mahboob Begum in (AIR - 
. 1955 SC 352) up to Jayvant Rao v. Chan- 
- drakant Rao in (AIR 1971 SC-910), it kas 


now become well-settled as to when end 
under what circumstances an order of an 
absolute Ruler, having the Supreme Le- 
gislative, Executive and Judicial pow=rs 
all combined in him, is to be regarced 
as legislative or otherwise and‘the deci- 


_ sion in Rajkumar Nar Singh Pratap Sirgh 


- .Jundisputedly legislative. 


. . 
Wee 


to amend the earlier law and, 
matter of that, does not make any reZer- 

ence whatsoever to the earlier law. If is. . 
true that the impugned Notification: no- 


it expressly or- 


Deo v. State of Orissa (AIR 1964 SC. 1733) 
of a five-Judge Bench, speaking through 
Gajendragadkar, C. J., has been accepzed 
in all later decisions to have laid down 
“the true legal position”. 


8. .Since making of provisions for pay- 
ment of Court-fees 
legislative act the provisions: providing 
for exemption from such payment is also 
Mr. Ray has 
also not been able to seriously dispute 
that the provisions of the impugned No- 
tification of 1964 providing for exemption 
from payment: of court-fees are juris- 
prudentially . legislative. But he has œn- 
tended that the provisions, even if lezis- 
lative, are inconsistent with the earlier 
Court-Fee Law of 1928 and, therefore, 


cannot have effect without amending the. 


earlier law of 1928, but the impugned 
Notification does not purport or pro ess 
for the 


where professes to amend the earlier 


- Court-Fee Law and does not refer to the 


same in any way whatsoever. But ic’ a 
later law in effect adds to or alters and 
thus amends, the earlier law, and is œm- 
petent to do . so, it would be an- etec- 
tively valid piece of law, whether or not 
amen declares its 


'jamendatory purpose. . 


9. Mr. Ray has new urged that even 


- assuming that the Impugned Notification 


` of 1964 was a'legislative instrument and 
has amended the Court-Fees Law of 3928, 
for 


the Notification having - provided 
blanket exemption from payment of 
court-fees in favour of the Government is 


discriminatory and violative of Art. 14 of 
the Constitution. When Mr. Ray’s atten- 


tion was drawn to the non obstante 


‘clause in Art.: 371-F. and it was pointed 
‘out to him that under Cl. (k) thereof, 


read with the said non obstante . Clause 


‘in the beginning of that Article, it is not 
‘only provided that “all laws 
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munity from‘all constitutional 


is undisputedly a. 


‘which is violative of Art. 14, 


in force 
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immediately before the appointed day in 
the territories comprised in the State of 
Sikkim or any part thereof shall conti- 
nue to be in force therein until amended 


or repealed by a competent Legislature 


or other competent authority” but shall 
so continue “notwithstanding anything in 
this Constitution” and it was asked as to 
whether in view of the aforesaid non 
obstante. Clause the existing Sikkim Laws 
were and are clothed with blanket im- 
scrutiny 
and from the operation of all contrary 
provisions of the Constitution including 
Art. 14, Mr. Ray’s answer was an asser- - 


tive negative. Mr. Ray. has - contended 
that after the majority decision in 
Kesavananda Bharati’s case (AIR 1973 


SC 1461) and the later decision in ‘Indira 
Nehru Gandhi’s case (AIR 1975 SC 2299) 
and the recent decision in Minerva Mills 
Ltd. (AIR 1980 SC 1789), this cannot but 
be taken to be settled beyond all dotbts 
and dispute that no amendment of the 
Constitution can do or can be allowed to 
do- or can permit the. doing of any thing 
by which the basic features of the Con- 
stitution are likely.to be affected and, 
therefore, Cl. (k) of Art. 371-F, inserted 


by the Constitution (Thirty-sixth Amend- 


ment) Act, 1975 cannot authorise the 
continuation ‘of any existing Sikkim Law 
“the right 
of equality conferred by Article 14” be- 
ing “a right which more than any other, 
is a basic postulate of the Constitution”, 
(See, for example, Minerva Mills Ltd., 
AIR 1980 SC 1789 at p. 1799).- Mr. Ray 
has accordingly submitted that the provi- 
sions contained in the impugned Notifica- 
tion of 1964 must, in order to ‘survive 
after the appointed day, being 26th April, 
1975 pass the test of Art. 14 and must 
fail to the extent it is coe there- 
with. 


10. Article 371-F, “inserted by the Coan- 
stitution (Thirty-sixth. Amendment) Act, 
1975, and providing for “Special provi- 
sions with respect to the State of Sikkim” 
consists of 16 Clauses and - the non ob- 
stante Clause, namely, . “notwithstanding 
anything in this Constitution”, ` witr: 
which the Article begins, apparently ap- 
pears to apply.to and qualify all these 
16 Clauses. The Supreme Court in, Aswini 
Kumar Ghosh v. Arabinda Bose (AIR 
1952 SC 369 at p. 377) referred to with 
approval.in M. P. V.° Sundararamier `v. 
State of Andhra Pradesh (AIR 1958 SC 
468 at p. 480), has pointed out that 
“the enacting part of a Statute must, 
where it is clear, be taken to control the 
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mon obstante Clause, where both cannot 
be read harmoniously”. In South India 
Corporation v. Secretary, Board of Re- 
venue (AIR 1964 SC 207), the Supreme 
Court, while construing Art. 278 (now 
repealed) of the Constitution, has observ- 
ed (at p. 215) that “the phrase ‘notwith- 
standing anything in this Constitution’ is 


` equivalent to saying that in spite of other 


+ 


yet 


Articles of the Constitution or that other 
Articles shall not be an impediment to the 
operation of Art. 278”. The net result, 


therefore, is that if and when there is a 
clash or conflict between the provisions 
of any of these 16 Clauses of Art. 371F 
and the provisions of any other Article 
of the Constitution, the former shall pre- 
vail over and outweigh the latter, but if 
there is no clash or conflict, the non 
obstante Clause need not and will not 
have any operation. i 

11. There are several Clauses in Arti- 
cle 371F, provisions whereof are in direct 
conflict with the other provisions of the 
Constitution and cannot, therefore op- 
erate without the aid of this non obstante 
Clause. For example, Cl. (a) providing 
for 30 as the minimum number of mem- 
bers for the Legislative Assembly of 
Sikkim is in direct conflict with Arti- 
cle 170 (1), whereunder the Legislative 
Assembly of each State “shall consist of 
not less than 60 members” and, there- 
fore, this C1. (a) cannot operate without 
the aid of the non obstante Clause. But 
many other Clauses could and can effec- 
tively operate without the aid of the said 
non obstante Clause as they do not con- 
flict with the other provisions of the 
Constitution. The provisions of the Cl. (i), 
for example, declaring that the existing 
High Court of Sikkim “shall be deemed 
to be the High Court for the State of 
Sikkim” as required by the Art. 366 (14) 
of the Constitution, could not and do 
not, for their effective operation to the 
fullest extent, require the aid of the non 
obstanie Clause. In respect of Clause (j) 
aiso the non obstante Clause can have 
possibly no manner of application, for 
it would probably be “absurdum ad in- 
finitum” to provide, as provided in that 
Clause, that “all Courts of Civil, Criminal 
and Revenue jurisdiction, all authorities 
and all officers, judicial, executive and 
ministerial, throughout the territory of 
the State of Sikkim, shall continue on and 
from the appointed day to exercise their 
respective functions subject to the provi- 


sions of this Constitution” but 
“notwithstanding anything in 
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_Art. 14 either because 


A, I. R. 
this Constitution”. Similarly, the 
non obstante Clause when applied to 


Cl. () would probably make it incon- 
gruous and even illogical as it would then 


mean that ‘the President may” “notwith- » 


Standing anything in this Constitution” 
bu: “for the- purpose of bringing the 
provisions of any law (in force in Sikkim), 
into accord with the provisions of this 
Constitution” may make adaptations and 
modifications of such law, particularly 
when similar provisions in Art. 372 (2) 
and Art. 372A have operated without and 
did not require the aid of any such non 
obstante Clause. The provisions of Cl. (0), 
authorising the President to pass what 
are generally known as Removal of Dif- 
ficulties Orders, should not also require 
tne aid of any such non obstante Clause, 
particularly when similar provisions in 
Art. 392 have operated without any such 
aid. About Cl. (k) also, which is the 
relevant Clause for our consideration, 
it may be contended with good deal of 
plausibility that the same is not qualified 
by or subject to the non obstante Clause 
as the said Cl. (k) could and can quite 
effectively operate without the aid of 
suc2 non obstante Clause particularly 
when the corresponding and similar pro- 
visions contained in Art. 372 (1) have all 
along operated without any such non 
obstante Clause. And in that view of the 
matter, the existing Sikkim laws continu- 
ed under Cl. (k) wouldsobviously be sub- 
ject to the provisions of Art. 14, whether 
or not the said Article forms part of the 
basie structure of the Constitution, 


12. Let me, therefore, consider whe- 
ther the provisions contained in the im- 
pugned Notification exempting the Gov- 
ernment from the payment of court-fees 
are violative of Art. 14 of the Constitu- 
tion, because. if they are not, I need not 
consider the further question as to whe- 
ther, in spite of the non obstante Clause 
in Art. 371F the provisions of Cl. (k) 
thereof are still subject to Art. 14, If the 
provisions of the impugned Notification 
can successfully satisfy the requirements 
of Art. 14, then it would not be necessary 
to Gecide the further question as to whe- 
ther they are subject to the provisions of 
the non obstante 
Clause inserted by the Constitutional 
Amendment of 1975 cannot exclude Arti- 
cle 14 or because the non obstante Clause 
was not intended to and does not qualify 
Cl. (k). 


13. In Kangshari Haldar v. State of 
West Bengal (AIR 1960 SC 457), decided 


» 


E 


Fd 
4 


` platitudinuous, yet, 
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as early as in 1959, Gajendragadkar, J» 
(as his Lordship then was), speaking ior 
the majority, pointed out (at p. 459) taat 
the position. under Art. 14 and the pro- 
positions applicable to cases thereunder 
“have been repeated so many times dur-ng 
the past few years that they now sound 
almost platitudinuous” and comment- 
ing on this almost about 20 years there- 
after, Chandrachud, C, J., in the Special 
Courts Bill’s case (AIR 1979 SC 478) >b- 
served (at p. 508) that what . was comsi- 
dered to be platitudinuous some 20 years 
ago “has in the natural course of events, 
become more platitudinuous in view of 
the avalanche of cases which have flood- 
ed this Court”. Mathew, J., has howerer, 


warned us in State of Gujarat v. Arvind 


Mills Ltd. (AIR 1974 SC 1300 at p. 1212) 
that “it would be idle parade of famiiar 
learning to review the multitudinuous 
eases in which the constitutional. assur- 
ance of equality before the law has been 
applied”. But even though multitudinu- 
ous cases have settled the principles of 
Art, 14 to the extent of making tkem 
as’ pointed out by 
Gajendragadkar, J., in Kangshari Hakler 
(supra at p. 459) in 1959 and also ncted 
by Chandrachud C. J., in Special Courts 
Bill’s case (supra, at p. 508), “in the 
application of the said principles dff- 
culties often arise”. This is amply de- 
monstrated in -Maganlal Chhagganlal’ v. 
Municipal. Corporation. of Greater Bem- 
bay, (AIR 1974 SC 2009), where a seven- 
Judge Bench of the Supreme Court nad 
to overrule its decision in Northern Irdia 
Caterers’ case (AIR 1967 SC 1581) which 


7 held the field for quite a long period re- 


sulting in invalidation and requiring re- 
structuring of many laws, 


14, Be that as it may, the principles 
under Art. 14 are really well settled and 
the principle relevant for our present 
purpose may be taken from the summary 
made by Chandrachud, C. J., in the recent 
Special Courts Bils case (AIR 2979 
SC 478 at p. 509) (supra) or even yeti a 
later decision referred to by Mr. Atdul 
Khader, the learned counsel appearing 
for the State, in Director of Industzies 
v. Deep Chand Agarwal (AIR 1980 SC 
801), to the effect that the classificat.on, 
in order to be valid and permissible under 


, Art. 14, must be rational and not arbi- 


trary and (1) the classification must be 
founded on an intelligible differentia 
which distinguishes those that are graup- 
ed together from others and (2) the difer- 
entia must have a rational relation or 
nexus to the object to be achieved, 
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15. It bas been noted in many of these 
multitudinuous cases that “the very idea 
of classification is that of inequality” and 
"the demand for equality confronts the- 
right to classify”; “indeed the very idea 
of classification. is that.of inequality, so 
that it goes without saying that the mere 
fact of inequality (in?) no manner deter- 
mines the matter of constitutionality”. 
(See, for example Mohd. Shujat Ali v. 
Union of India, ATR 1974 SC 1631 at 
pp. 1652-63; Special Courts Bill’s case 
(AIR 1979 SC 478 at p. 510) (supra). A 
solemn note of warning has,.. however, 
been sounded by Chandrachud, J. (as his 
Lordship then was) in State of J. and K. 
v. Triloki Nath Khosa (AIR 1974 SC 1 at 
pp. 11, 16) to the effect that this theory 
of classification “is fraught with danger 
that it may produce artificial inequalities 
and therefore, the right to classify is 
hedged in with salient restraints or else 
the guarantee of equality will be sub- 
merged in class. legislation masquerading 
as laws meant to govern well marked 
classes characterised by different and dis- 
tinct attainments” and “may subvert, 
perhaps submerge, the precious guarantee 
of equality”. Krishna Iyer, J., has shared 


‘the anxiety in his concurring judgment 


by saying that “to over-do classification is 
to undo equality”, Bearing, as we should, 
these ‘solemn warnings, let me apply the 
principles stated hereinbefore to’ this 
case in order to ascertain whether the 
provisions of the impugned notifications 
have or have not passed tests prescribed 
therein, 


16. Mr. Siddhartha Sankar Ray with 
his usual fairness has not disputed that 
the State or the Government has been 
judicially recognised and has been and 
can be legally treated as a class by itself. 
The main reason for distinguishing and 
differentiating between the State and 
private individuals or bodies is that all 
the State governmental activities are 
public in nature; they are generally un- 
dertaken for and on behalf of the public 
at large and the gain or loss - resulting 
therefrom falls upon the public. On this 
ground special machineries have been 
devised by Legislatures and are approved 
by the Courts for the recovery of public 
demands; this is also the ground which 
has been held to justify the prescribing 
of a much longer period of time as the 
period of limitation for enforcement of 
claims by the Government. Reference 
to the myriad of precedents clustering 
around Art. 14 would clearly demonstrate 


` -that the Government has been treated 
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differently in. matters of both substan- 
tive and procedural laws. The Legisla- 
tures have sanctioned and the Courts 
have approved a very long period of 
limitation for suits by the Government 
(Nav Rattanmal AIR 1961 SC 1704), 

priority in respect of payment of Gov- 
ernment debts over other claims (Build- 
ers Supply Corporation, AIR 1965 SC 
. 4061), exemption from the provisions of 
the Rent Control legislations as regards 
Government buildings, special and speed- 
ier procedure for the recovery of the 
Government dues and also Government 
premises (Maganlal Chhagganial, AIR 
1974 SC 200%). In the case last cited 
(Maganlal Chhagganial, supra, at p. 2014) 
a seven-Judge Bench decision, it has been 
ruled that “it cannot now be contended 
that special provisions of law applying to 
Government and public bodies is not 
based upon reasonable classification or 
that it offends Article 14.” The view in 
Wanna Lal v. Collector of Jhalawar (AIR 
£961 SC 828) that “Government, even 
ss a Banker can be legitimately put in a 
separate class” and that “the dues of the 
Govt. of a State are the dues of the entire 
people of the State” and therefore, “a law 
giving special facility for the recovery of 


such dues. cannot in any event, be said 
to offend the Art. 14”, has been restated 
in Lachhman Das v. State of Punjab 


(AIR 1963 SC 222) and-in later cases and 
the decision in Director of Industries’ v. 
Deep Chand Aggarwal, (AIR 1980 SC 
801) has been referred to by Mr. Khader 
niy to emphasise that the same view is 
holding the field for the last two decades. 
Now if the dues of the Government are 
the dues of the entire people, then any 
‘special provision for the Gov ernment in 
any law for the recovery of such dues, 
whether by exempting the Government. 
from the payment of court-fees or by 
providing a special and speedier proce- 
dure for such recovery, must, in view 
of the binding authorities © “noted above 
se regarded to be based on-a reasonable 
_and intelligible differentia. And that be- 
ng so, the further important question 
zhat will have to be considered now is 
whether this differentia can be Said 
Aave some rational relation, some reason- 
.2ble nexus to the object. sovght 
achieved by the Court-Fees Law, ' 


17. What is the object sought to be 
achieved by the court-fees? Whatever 
doubts that might: haye been before, 
after the Supreme Court - decision in 
tovt. of Madras v. Zenith Lamps, (AIR 
1973, i 724), it must be taken to be settl- 
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_te be invalid, 
to . 
to be. 


- Courts, are never 
‘Courts and the amount paid as 


ed beyond doubt that Court-fees are fees 
imposed: by the State in order to meet 
the expenditure for the administration of 
justice, that it “must have relation to the 
administration of civil justice in a State” 
and "there must be a correlationship 
with the fees collected and the cost of 
administration . of justice” (supra, at 
p. 730). Since the State is and would 
remain responsible to provide the fund 
necessary for administration of justice 


in the State, it has and would have to. 
oa all that would be necessary for de- 


fraving the cost incurred, whether or 
not it gets any amount imposed or. col- 


lected as court-fees. If a private indivi- 
dual or any non-Government agency is: 


exempted from the payment of court- 
fees, it may reasonably be 
such exemption will go to increase the 
burden on the public exchequer as they 
would be getting justice at the cost of 
the Government or the general - revenue 
without contributing any share to the 
cost incurred by the State for the . ad- 
ministration of justice. But such a ques- 
tion cannot obviously arise when the 
State itself approaches the Court for jus- 
tice even without paying court-fees, for 
it has got to bear, and not merely to 
Share, the whole burden for the cost of 
the administration of justice. The ques- 
tion of discrimination or discriminatory 
classification can only arise when one 
class is favoured while other is not. But 
by being exempted from the payment of 
court-fees by the impugned notification, 
the Government can never be regarded 
to have been favoured, duly or unduly, 
for it remains, as it. must, liable to beart 
all the. cost of the administration of jus-! 
tice in its State, whether such. cost results} 


-- from any litigation to which it is a party’ 
or with which. it is not concerned in anyi 


way. 

18. The matter may be viewed from 
another angle of vision. If there was. .no 
such exemption as has been granted ‘by 


fication is repealed or is declared by us 
then, the Government 
would no doubt be required to pay . the 
court-fees according to the Schedule. But 
it is again the same Government which 
would also receive the said amount paid 
as court-fees, because ‘court-fees, though 
labelled as such and are fees taken in 


fees taken. by the 
. court- 


fees, by. whomsoéver paid, would stand 


i credited tọ the Consolidated Fund of: the 
- State. So, the only result of branding the 


urged that” 


ATR, 


ao 


‘the impugned notification or if the noti- ` 


“eed 


f government of 
‘State Council, shall not, without the pre- 
. vious sanction of the Maharaja, mak= or 
. take into consideration any law affecting 
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impugned notification as illegal and stik- 
ing it down as ultra. vires: the equality 


Clause in. Article 14, would only be to. 


make the Government pay some amcunt 


. as court-fees from one pocket and to re- 


ceive it back immediately in another 
pocket. I have no doubt that no law is 


. to be or should ever be struck down to 


make such an idle parade of the nozion 
of equality, when the existence or the 
non-existence of the law is going to rave 
no practical effect. I would, thereDre, 
hold that the provisions of the impugned 
Notification of 1964, providing for ex- 
emption in favour of the Government 
from the payment of court-fees are not 
violative of the provisions of Art. 14 of 
the ' Constitution. 


19. This brings me to-the last ground 


‘urged by Mr. Ray against the legality of 


the impugned Notification and the zon- 
tention of Mr. Ray on this score is ihat 
the. impugned Notification of 1964. was 
ultra vires the legislative competence A 
the Maharaja or the Chogyal himsels, 

view of the Proclamation known as ‘the 


‘State Council and the Executive Council 


Proclamation, 1953. Mr. Ray has d=ve- 
loped his argument _ in the.. following 
manner, 

20. A Legislative 


body under the 


=- name of State Council, subsequently re- - 


named as the Sikkim Council, was creat- 
ed by the Ruler of Sikkim by and under 
the Proclamation of 1953, S.. 13° whereof 
provided as hereunder:— > . 

- “Subject to the assent of the Mahazaja, 
the State Council shall have power to 
enact laws for the peace, order and 300d 


Sikkim. Provided. the 


any matter hereinafter defined as reserv- 
ed subject.” 


21. Section - 14 of the- Predem 


listed the following eight subjects as 


“reserved subjects”:— 
(i) Ecclesiastical, 
(ii) External Affairs, | 
(iii) State Enterprises, 
(iv) Home and Police, _ 
- (v) Finance, 
© (vi): Land Revenue, . 
(vii) Rationing, - 
- (viii) Establishment.. . © | 
- 22. Mr. Ray has accordingly. contend- 


: ed- that the State Council was giver the 
_., exclusive jurisdiction to make laws- in 


‘respect of all matters except-the “reserv- - 
ed. subjects”, It is true that the. 
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"peace and good government” are. words 
of very wide import, and, as explained 
by Sir George Rankin in Girindra Nath 
Banerjee v. Birendra Nath Pal (AIR 
1927 Cal 496 at p. 499), “these words are 
used because they are the words of the 
widest. signifigance and it is not open to a 
Court of Law to consider with regard to 
any particular piece of legislation whe- 
ther in fact it is meritorious in the 
sense that it will conduce to peace and 
good government”. It appears that these 
observations have been quoted with ap- 
proval by the-Supreme Court in T, M. 
Kanniyan v. L-T. Officer, Pondicherry 
(AIR 1968 SC 637 at pp. 640-641), while 
construing the expression ‘peace, 
gress and good government” in Art. 240 
of the Constitution. Mr. Ray has, there- 
fore, contended that the “Courts” or the 
“court-fees” or “administration of jus- 
tice”, not being listed as a “reserved sub- 
ject”, were subjects within the exclusive 
legislative jurisdiction of the State Coun- 
cil since the promulgation of the Procla- 
mation of 1953 and, therefore, the then 
Ruler of. Sikkim did not have -the re- 
quisite legislative competence to enact 
the provisions contained in the impugned 


‘Notification providing for the exemption 
‘from the payment of court-fees. The con- 


tention of Mr. Ray would have carried 
very. great force if, by creating the State 
Council and conferring upon it the power 


‘to make laws on all matters except the 


eight “reserved subjects”, the Ruler 
really abdicated and divested himself. of 
his sovereign power to legislate in respect 
of all those residuary matters. It, now- 
ever, appears that even after the consti- 
tution of the State Council as a legisla- 
tive body and conferring on it the power 
to legislate on all matters other than the 
eight “reserved subjects”, the Ruler ‘had 
all -along continued to promulgate legis- 
lations and other legislative orders in res- 


pect of the residuary. subjects also. For 


example, “Co-operative Societies’, or 
“Panchayats” were very much . within 
residuary subjects, not having. -been in- 
cluded in-the list of “reserved -subjects” 
in S. 14 of the Proclamation but -still 
then the Ruler himself promulgated — the 


‘Sikkim Co-operative Societies Act. in 1955 
„and the Sikkim Panchayat Act in 1965. 


Similarly, “Subjectship” or “Election” 
was also not listed as “reserved subjects” 
and . were, therefore, residuary . subjects 


within the legislative. competence of the 


State Council and yet the Ruler directly 


: promulgated the Sikkim Subjects. Regula- 
: tion,. 1961 a the’ entire ‘series of Repre- 


pro- . 
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sentation of People Acts, the latest 
being the Reoresentation of the People 
Act, 1974. There were also various other 
legislative orders, directly emanating 
from the Ruler, relating to “Local Self- 
Government” and “Bazars”’, which were 
also obviously residuary subjects within 
the legislative competence of the State 
Council. All these to my mind, would go 
to show that hough the Ruler was pleas- 
ed to create a legislative body and to 


confer on it jurisdiction to legislate on’ 


all matters other than the “reserved 
_|subjects”, the jurisdiction so created or 
conferred was never meant to be “exclu- 
sive’, but was only “concurrent” and 
the legislative jurisdiction of the Ruler 
continued to remain unfettered and un- 
affected even after his creation the State 
eoma by and under the Proclamation 
of 1953. The position may be compared 
with the legislative bodies created by 
Parliament by law under Art. 239A of 
the Constitution of India for the Union 
Territories, wnere in spite of the creation 
of such legislative bodies by Parliament 
by law, the power of Parliament to legis- 
late on all matters, under Art. 246 (4), 
remains unfettered. Be that as it may, 
this continuots course of direct legisla- 
tions by the Ruler of Sikkim in respect 
of the residuary subjects also, Le, sub- 
jects within tne legislative competence of 
the State Council, like “Co-operative So- 
cieties”, “Panchayats”, “Subjectship”’, 
“Election”, “Local Self-Government”, 
“Bazars” ete., all along even after and 
in spite of the creation of the State Coun- 
cil as a legislative body would go a long 
way to lend support to the view that 
the legislative jurisdiction of the State 
Council, even in respect of the residuary 
matters, i.e., matters other than the “re- 
served subjects’, was not and was never 
meant to be exclusive”. As is sometimes 


said, continuous course of action or con- - 


duct is “optimus interpres legum”. 


23. In support of this construction, 
Mr. Abdul Khader has relied on a recent 
Supreme Court decision in Desh Bandhu 
Gupta v. Delhi Stock Exchange Associa- 
tion (AIR 1973 SC 1049), where (at page 
1054), the Supreme Court has referred to 
the principle of contemporaneous exposi- 
tion, as explained in Maxwell and in 
Crawford and has quoted with approval 
the observations of Sir Asutosh Mukher- 
jee in Baleshwar Bagarti v. Bhagirathi 
Dass (ILR (1908) 35 Cal. 701 at p. 713) 
reiterated by his Lordship in Mathura 


Mohan Saha v. Ram Kumar Saha, (AIR 
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1916 Cal. 136 at p. 142) to the following 
effect :—— 


“It is a well-settled principle of con- 
struction that Courts in construing a sta- 
tute will give much weight to the inter- 
pretation put upon it at the time of its 
enactment and since, by those - whose 
duty it has been to construe, execute and 
apply it”. | 
It may be noted that this principle was 
also adopted by the Supreme Court in 
National .& Grindlays Bank v. Municipal 
Corporation for Greater Bombay (AIR 
1969 SC 1048) where it was observed (at 
p. 1052) that “the Court may resort to 
contemporary - construction, that is the 
construction which the authorities have 
put upon it by their usage and conduct 
for a long period of time.” 


24.. Mr. Khader has contended that 
though, as pointed out by the Supreme 


Court, “the same will not always be de- 


cisive of the question of construction”, 
yet since the Ruler himself enacted and 
promulgated the Proclamation of 1953 
creating the State Council and conferring 
legislative jurisdiction thereon, and since 
it was his “duty” “to construe, execute 
and apply” the - Proclamation ordained 
by him, his continuous course - of action 
in making direct legislations on all sub- 
jects within the legislative competence of 
the State Council, from very soon after 
the promulgation of the Proclamation in 
1953 till 1974, should clearly go to show 
that the legislative jurisdiction .of the 
State Council was all along construed by 
the creator and understood and accepted 
by all concerned not to be exclusive, but 
only coricurrent. Mr. Khader has urged 
that a uniform notorious practice continu- 
ed under an old Statute and the inaction 
of and the acceptance by all concerned 
are very importan* factors to show that 
the practice so followed was based on a 
correct understanding of the relevant 
Statute. . 


25. In my view the contention made 
by Mr. Khader carries great force and 
I would have agreed with him, if it was 
necessary for me to decide this question 
in this case. But I do not think that I 
ne2d decide this precise question as to 
whether the legislative jurisdiction of 
the State Council over all residuary maty 


à 


> 
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ters was exclusive or the legislative juris- 


diction of the Ruler also continued as be- 
fore, though concurrently with the State 
Council. For I have no doubt, that even 
assuming that the jurisdiction of the 
State Council over all the residuary mat- 
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ters, ie.„ all matters other than the. “re- 
served subjects’, became exclusive and 
the Ruler had:no longer any legislative 
competence to legislate over any of those 
matters, the matter covered by the pro- 


” visions of the. impugned Notification of 


1964, was within the “reserved subject” 
and, as such within the legislative juris- 
diction and. competence of the Ruler who 
enacted the impugned Notification, It 
may be noted, and it has also not been 
seriously disputed, that so far the eight 
“reserved subjects” were concerned, the 


State Council was prohibited from exer-. 


cising any legislative jurisdiction except 


with the previous sanction of the Mcha- . 


raja. The power to legislate over these 
“reserved subjects” where no such pre- 
vious sanction was given, was to reside 
Somewhere and must have continued to 
reside where it was, ie., with the Ruler, 
Save and except when he granted “pr2vi- 
ous sanction” to the exercise of any such 
power by the State Council in respeci of 
any particular measure of law relating 
to any such subject. Therefore, the legis- 
lative jurisdiction of the Ruler in respect 
of these “reserved subjects” continued to 
remain exclusive, as it has not been sug- 
gested, nor it is known, that the Ruler 
ever sanctioned the exercise of legislative 
jurisdiction by the State Council in res- 
pect of any of these “reserved subjects”, 
it may further be noted that the mem- 
bers of the Executive Council constituted 
under S. 19 of the Proclamation, waich 
was sought to be given some of the tzap- 
pings of a Council of Ministers, could not, 
under S. 21 of the Proclamation, be en- 
trusted with any department or metter 
relating to these “reserved subjects” 


26. As already noted, S. 14 of the 
Proclamation of 1953, listed eight ‘re- 
served subjects” and it has not been dis- 
puted that the Ruler continued to have 
absolute legislative competence in respect 
of the “reserved subjects”, “Finance” 
was one of those eight subjects being 
Item No. (v) in the list. “Court-fees” are 
also obviously “taxes” within the gereric 
meaning of that expression. As pointed 
out by the Supreme Court in Commis- 
sioner, Hindu Religious Endowments 
v. Lakshmindra Tirtha Swamiar (AIR 
1954 SC 282 at p. 295), Ratilal v. Stat= of 
Bombay (AIR 1954 SC 388 at p. 395), Sri 
Jagannath v. State of Orissa (AIR 1954 
SC 400 at p. 403) and later cases, there 
is no generic difference between trax” 
and “fee” and both are different ferms 
in which the taxing power of the State 
manifests itself, But though there is no 
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generic difference, the two have dif- 
ferent characteristics and from that point 
of view court-fees are fees and not taxes, 
as held by the Supreme Court in Govt. of 
Madras v. Zenith Lamps (AIR 1973 SC 
724) (supra). As pointed out by the Sup- 
reme Court in Muhammadbhai v. State 
of Gujarat (AIR 1962 SC 1517 at p. 1530) 
“fees are also included within the taxing 
power of the Legislature in the broadest 
sense” and, therefore, the power to legis- 
late on matters relating to Finance of 
the State obviously included the power 
about the imposition of 
“taxes” and “fees”, There can, therefore, 
be no doubt that the Ruler of Sikkim 
having absolute legislative competence 
over matters relating to “Finance”, had 
absolute legislative jurisdiction to legis- 
late about fees, including court-fees, and, 
therefore, the provisions contained in the 
impugned Notification, providing for ex- 
emption from the payment of court-fees 
were within the legislative competence 

of the Ruler, l 


27. AJl the grounds urged by the peti- 
tioner against the validity of the impugn- 
ed Notification No. 713/H., dated 28th 
September, 1964, thus failing, the Writ 
Petition also fails and is dismissed, but 
without any order as to costs. 


GUJRAL, C. J.:— 28. I have had the 
advantage of reading the judgment of my 
learned brother Bhattacharjee, J., and 
though I fully agree with the proposed 
order, but with all the respect for my 
learned brother I am unable to agree 
with some of the reasons adopted to reach 
the conclusion. Thus I feel that a sepa- 
rate judgment is necessary. 


29. In this petition under Art. 226, the 
vires of Notification No, 713/H., dated 
28th September, 1964, whereby the Gov- 
ernment of Sikkim has been allowed ex- 
emption in respect of payment of court- 
fees on plaints and all types of petitions 
filed by the Government of Sikkim in all 
courts of Sikkim and also for filing the 
Process Fees, etc. Though there could be 
Some controversy about the locus standi 
of the petitioners to file this petition but 
as through a preliminary objection this 
very notification has been challenged in 
the connected Civil Appeal No. 3 of 1979 
in which the present petitioners are the 
respondents, no useful purpose will be 
served by going into the question of the 
maintainability of the petition as in any 
case it would be necessary to decide 
about the vires of the notification in’ the 
connected Civil Appeal. We have, there- 
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` fore, decided not to examine this 
tion in this petition.- 
` 80. Mr. Siddhartha Sankar Ray, 
learned counsel for the petitioner, . first 
of all, contended that the impugned Noti- 
fication was not jurisprudentially legis- 
_ lative in character and was, therefore, not 
law, which could be continued by the 
. operation of Art. 371F (k), that the Sik- 
kim State Rules regarding “Court~fees 
and Stamps on Document (1928)” which 
is the law relating to Court-fees in Sik- 
kim, do not contain any provision under 
which exemption in favour of the Gov- 
srnment could be granted and that in any 
- ease as the impugned Notification was in- 
consistent with the Sikkim State Rules 
regarding ‘“Court-fees and Stamps.on 
Document (1928)” and not being an 
amendatory provision, was invalid. All 
these arguments have been considered at 


ques- 


length by my learned brother and as I. 


cannot make any useful addition to: the 


discussion in this regard I feel that no-. 


. thing further need be said about it. 


30-A. Mr. Ray then challenged the 
. vires of the impugned Notification on the 

ground that it is violative of Art. 14 of 
the Constitution as it is discriminatory in 
favour of the Government without any 
-rational basis and that the classification 
was clearly arbitrary. In order to appre- 
ciate this argument in true perspective, 
- it is necessary to consider some side 
issues and to clear the-deck for the main 
controversy. Art. 371F contains “Special 
provisions with respect to the State of 
Sikkim” and opens with a non obstante 


-Clause and in view of this the first issue . 


that arises is whether the non obstante 
Clause also governs Cl. (k) with which 
we are concerned in this case. The 
_ relevant portion of Art. 371F would, 
- therefore, read as under:— 


“371F, Special provisions with respect 
to the State of Sikkim.— Notwithstanding 
anything in this Constitution,— 


ík) all laws in force immediately be- 
fore the appointed day in the territories 
romprised in the State of Sikkim or any 
part thereof shall continue to be in force 
therein until amended or repealed-by a 
competent Legislature or other compe- 
tent authority.” 


The implication of the non obstante 
Clause was explained by the Supreme 
` Court in South India Corporation (P.) 
Ltd. v. Secretary, Board of Revenue, Tri- 
vandrum (AIR 1964 SC 207) in these 
_ words:— 
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“The phrase ‘notwithstanding anything 
in the Constitution’ is equivalent to say- 
ing that in spite of the other articles of 
the Constitution, or that the other arti- 
cles shall not be an impediment to the 
operation of Art. 278”. 

It is equivalent to saying that ‘in spite 
of the provision or Act mentioned in the 
non obstante clause, the enactment fol- 
lowing it will have its full operation or 
that the provisions embraced in the non 
obstante clause will not be an impedi- 
ment for the operation of the enactment”. 
Ordinarily there is a close association - 
between the non obstante clause and the _ 
enacting part of the section. In case of 
ambiguity, the non obstante clause may 
throw some light as to the scope and 
extent of the enacting part but when the 
enacting part is clear resort cannot ‘be 


‘had to the non obstante clause to cut 


down the scope of the enacting part. This 
was so ruled by the Supreme Court in 
Aswini Kumar Ghosh v. Arabinda Bose 
(AIR 1952 SC 369). It was further observ- 
ed in this case that “it should first be as- 
certained what the enacting part of the. 
section provides on a fair construction of 
the words used according to their natu- 
ral and ordinary meaning, and the non 
obstante clause is to be understood as 


‘operating to set aside as no longer valid 


anything contained in relevant existing 
laws which is inconsistent with the new 
enaciment.” Proceeding further, the Chief 
Justice said: “The enacting. part of a sta- 
tute must, where it is clear, be taken to 
contro] the non obstante clause where 
both cannot be read harmoniously.” 


31. Reading Art. 371F in the light of, 
the above, it would mean that if there © 
is any conflict between any provision of 
the Constitution and the Clauses of Arti- 
cle 371F, then these clauses would pre- 
vail irrespective cf what is contained in 
the other provisions. In other words, the 
Clauses of Art. 371F are intended to be 
provided with a protective umbrella by 
the non obstante Clause against any on- 
slaught. on their validity or operation or. 
on their scope and ambit, by any other 
provision of the Constitution. Ko 

32. The natural consequence of the 
fact that Art. 371F opens with a -non 
obstante Clause would be that all its 
Clauses would be governed by it and 
would be immune from challenge to their 
vires or operational field on the basis of 
any other Article of the Constitution. It . 
may be that some of the Clauses of this — 
Article, because of the subject. matter 
with which they deal or for other coms 
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pelling . reasons, do not attract the pro- 
tection of the non obstante Clause but 
‘from this.it would not .follow, nor is 
there any occasion for concluding -hat 
‘unless any of the Clauses of Art. S/71F 


are directly hit by any of the other con-. 


‘stitutional provisions, the non obstante 
Clause is not attracted. In fact, the zor- 
rect approach would be that in their op- 
eration, if any, of the Clauses of Art. =71F 
comes in conflict with any constitutional 
provision, that Clause will prevail and 
that the non obstante Clause governs all 
the Clauses of this Article, excepting 
those which because of their subject nat- 
ter or other compelling circumstances do 
not need its coverage. 


.33. To demonstrate the above . view, 
“it may be necessary to examine som2 of 


the Clauses. Clauses (a) to (f) are clearly - 


such which cannot operate unless prctec- 
tion is offered by 
Clause and. even Clause (g) which zon- 
fers certain powers on the Governor of 


Sikkim enabling him to act in his discre- 
-circumstences 


tion in respect of certain 
or in certain situations, will be incorsist- 
ent with the powers of the Governor 
under the Constitution and may not be 
able to survive without the proteztive 
umbrella of the opening words ‘of Arti- 
cle 371F. Cl. (h) which only deals with 
the vesting of property and assets ir the 
‘Government of Sikkim may also need the 
coverage of the opening words of the 
Article as has been noticed in the con- 


nected Civil Appeal. Similar is the posi- - 


tion with regard to Cl. (i) as there may 
be some doubt whether the High Court 
of Sikkim in existence before the merger 
could be considered to be. the. High 
Court. under Art. 214 after its merger, 
but for this Clause read with the non 


obstante clause. As to Clause (j), though 


-on a bare reading it may appear te be 
: somewhat inconsistent if it is read im the 
light of the non obstante Clause but on 
a closer look it would seem that it is not 
so. This Clause provides that all -Courts 
and all authorities and officers who were 
- functioning in the State of. Sikkim b=2fore 
merger are required to 
functioning, with the difference tha- in 
future the functioning would have -o be 
subject to. the condition that they abide 
by the provisions of the Constitution. As 
.the non obstante Clause has been mtro- 
duced to provide coverage against some 
‘unforeseen challenge on the basis of the 
provisions of the Constitution or conflict 
- with any of the constitutional prov2sions 
which may not have been visualized, its 
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protection may probably- be required for 
the operation of Cl. (j) if at some time 
challenge is posed to the appointment. of 
the presiding officers of the Courts or 
other functionaries on the ground that 
these were not in terms of the provisions 
of the Constitution or of some law under 
the Constitution. These observations are 
not intended to express any final’ view 
regarding the operation of Cl. (j) as in 
the present case we are not concerned 
with this provision but merely as illus- 
trative of the possible reason as to why 
the non obstante Clause ‘may have been 
considered necessary to afford some im- . 
munity to this Clause in case of challenge. 


34. Leaving Cl: (k) apart for the pre- 
sent, if we examine Clause (1), we find 
that it is in two parts. The President’s 
power for making the adaptation and 
modification of the laws in force in Sik- 
kim may have to be exercised in two 


situations.. The adaptation and mc- 
dification may be needed for facilitat- 
Ing “the application of any such 


law in relation to the administration of 
or “for the purpose 
of bringing the provisions of ` such law 
into accord with the provisions of the 
Constitution”. So far as the first part. is 
concerned, the law after adaptation ` may 
still continue to be inconsistent with any 
other provision of the Constitution and 
would thus need ‘the help of the. non 
obstante Clause to survive. In respect of 
the second part, of course, once the law 


is modified or adapted to be in accord- 


ance with the provisions of the Consti- 
tution, the opening words of the Article | 
would no longer be of any help. 


35. I feel that what has been stated 
above is sufficient to clarify the legisla- 
opening 
words of Art. 371F as.a non obstante 
Clause and that it would now be appro-' 
priate to consider Clause (k) in some 
detail. To me there appears.to be no rea- 


. Son whatsoever to’ doubt that the fram- 


ers of the Constitution clearly intended 
that the laws which were in force before 


. the appointed day in the territories com- 


prised in the State of -Sikkim should 
continue to be in force even if any of 
these laws is-in conflict with any of the 
other provisions of: the Constitution. 
It is no doubt open and may even be de- 
sirable to interpret . this Clause. in the 
light of Art. 372 which also deals with 
the continuation in force of the laws 
which were found in force in the terri- 
tories of -India immediately before the 
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commencement of the Constitution, as 
the expressions used in the two provisions 
are somewhat analogous, but in constru- 
ing Cl. (h) of Art. 371F in the light of 
Art, 372, the essential and vital difference 
in the circumstances in which the two 
provisions were introduced cannot’ be 
lost sight of and the objects which the 


two provisions were engineered to fulfil 


cannot also be ignored, 


36. Sikkim became part of India in 
1975 as a result of an “act of State” 
whereas the constitutional change from 
the political structure under the Gov- 
ernment of India Act to that of dominion 
status under the Indian Independence Act 


and to Union of India under the Consti- - 


tution was entirely of a different nature 
and was a continuous process of evolu- 
tion and produced the resultant change in 
the sovereignty. To add to this is the 
factor that before its merger, Sikkim was 
a feudal State governed by an autocratic 
ruler whose word was the law, whereas 
political set up in India for a consider- 
able period before the present consti- 
tutional change was entirely different. 
There is another factor which though of 
a consequential nature is also relevant 
for consideration. The laws then in Sik- 
kim were not only scanty but also some- 
what bare and had not been benefited by 
the touch of the legal draftsmen but more 
important than these is that these laws 
did not have to conform to any constitu- 
tional yardstick embodying rights of the 
subjects which had to be safeguarded. On 
the other hand, laws which had to be 
continued under Article 372 were mostly 
enactments of legislative assemblies 
either Provincial or Central and had to 
meet certain constitutional 
including the competence of the source 
and their vires in respect of the subject- 
matter. Keeping in view these funda- 
mental differences, there is nothing sur- 
prising that it was found necessary to 
protect the laws in force in Sikkim from 
‘constitutional challenge to their vires in 
case they came into conflict with any of 
the other provisions of the Constitution. 
I am, therefore, firmly of the view that 
the non obstante Clause was intended to 
‘govern Art, 371-F (k) and that in fact it 
was imperative that it should, so that 
smooth change over could be brought 
about with the help of Cls. (1) and (n) of 
Art. 371F and other competent legislation 
which may be subsequently enacted. On 
the other hand, Mr. Siddhartha Sankar 
Ray could not suggest any plausible reason 
in support of the view that the non ob- 
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stante Clause did not qualify CL (h) or 
thaz its protection was not available to 
the laws in force in Sikkim on the ap- 
pointed day which were to be required 
to be continued. In this view of the mat- 
ter, I hold that the impugned Notifica- 
tion would not be subject to Art. 14 or 
any other Constitutional. check and can 
operate to its fullest extent even if it is 
in conflict with other Constitutional pro- 
VISLONS. i . 

3°. This brings us to another limb of 
the same argument of Mr. Ray. It was 
contended that even if the impugned No- 
tification was protected by the non ob- 
stante Clause from challenge on the basis 
of other Constitutional provisions but 
this protection would be subject to the 
basiz features of the Constitution inas- 
much as in view of the judgment of the 
Supreme Court in’ Kesavananda Bharati’s 
case (AIR 1973 SC 1461), Indira Gandhi 
Nehru’s case (AIR 1975 SC 2299) and 
Minerva Mills Ltd.’s case (AIR 1980 SC 
1789), the amendatory powers of Parlia- 
ment have been restricted to keep -the® 
basic structure of the Constitution in tact 
and, therefore, the impugned Notification 
will have to be examined in the light of 
Art. 14 which is basic feature. In case the 
above argument of Mr. Ray is accepted, 
the words “but subject to its basic fea- 
tures” will have to be added in the open- 
ing portion of Art. 371F so that this part 
may read as “Notwithstanding anything 
in the Constitution but subject to its basic 
features”, It is thus urged that in spite 
of the non obstante Clause with which 
this Article opens, the impugned Notifica~ 
tion must conform to the basic postulate 
of the right of equality conferred by ` 
Art, 14. 

38. The argument prima facie appears 
attractive but because of the view that we 
have taken that the impugned Notifica- 
tion does not offend Art. 14 and is in fact 
based on reasonable classification, it is not 
necessary to consider this argument in 
depth. The view that the Notification 
under challenge is based on reasonable 
classification and does not offend Art. 14 


has been examined at length by my 


learned brother and fully agreeing with 
the reasons adopted by him I feel that no 
furtter discussion on this aspect of the 
case is needed. 


39. The validity of- the Notification 
under discussion has also been challenged 
on tne basis that having conferred the 
legislative powers on the State Council by 
virtue of the Proclamation dated 23rd of 
March, 1953, the Maharaja divested him-~ 
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self of the legislative powers and thus 
could not issue the Nocification urder 
review. As the plausibility of the akove 
argument would depend on the interpre- 
tation of the Proclamation of 1953, it 
would be in order to have a closer look 
at it. The Proclamation, which is called 
the State Council and Executive Council 
Proclamation, 1953, was required to come 
into effect immediately cn its publication 
in the Sikkim Government. Gazette by 
virtue of its Clause 1. Under Cl. 2 a State 
Council for Sikkim was created and Cl. 3 
provided for its Constitucion. A president 
was to be nominated and appointed by 
the Maharaja while twelve members 
were to be elected and five members were 
to be nominated by His Highness in 
his discretion. Clause 4 provided for the 
constituencies for election of the mem- 
bers, whereas Cl. 5 enumerated the quali- 
fication of the voters. Qualifications and 
disqualifications for membership were 
mentioned in Cl. 6 and Cl. 7 then prcvid- 
ed for its sittings. Clauses 8 to 12 pro- 
vided for the ancillary matters. CL 13, 
with which we are concerned, conferred 
legislative powers on the Council in the 
following words:— - 


“Subject to the assent of the Mahaczaja, 
the State Council shall have power to 
enact laws for the peace, order and good 
government of Sikkim. Provided that the 
State Council- shall not without the pre- 
vious sanction of the Maharaja make 
or take into consideration any law efect- 
ing any matter hereinafcer defined a a 
reserved subject.” 


Clause 14 enumerated the reserved sub- 
jects. The power of the State Council to 
discuss certain matters was restricted by 
Ci. 15 and Cis. 16 and 17 provided for the 
budget estimates and expenditure cherge- 
able on the revenue of the State. > The 
Courts were prohibited from dealing with 
the validity of any proceeding of the State 
Council: 
40. The Proclamation also created an 
Executive Council whose members were 
to hold office during the pleasure of the 
Maharaja and were to be responsible to 
him for the executive and administrative 
functions of the Government. It was to 
consist of the Dewan and such number of 
elected members of the State Council as 
may be appointed by the Maharaja from 
time to time. Certain departments were 
enumerated which could be entrustec to 
the charge of certain members. The 
Dewan and other members of the Execu- 
tive Council could exercise such powers 
as were delegated to them by the Maha- 
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raja. The term of office of the members 
was also fixed and the Executive Council 
was to be presided over by the Dewan 
and in his absence, by such person as may 
be appointed by the Maharaja. All these 
matters were covered by Cls. 19 to 25, 
whereas CL 26 conferred powers on the 
Maharaja to veto any decision made by 
the Executive Council and substitute -his 
own decision therefor. The Maharaja 
could make rules for the regulation and 
orderly- conduct of the proceedings of the 
State Council as well as of the Executive 
Council and generally for carrying out 
the object of the Proclamation. This was 
so provided by Clause 27. 


41, The position taken by Mr. Khader 
was that the subject matter of the Noti- 
fication related to finance which was one 
of the reserved subjects and that legisla- 
tive competence in respect of this matter 
only vested in the Maharaja and not the 
State Council. He further pointed out that 
the jurisdiction of the State Council to 
legislate, only related to the matters other 
than the reserved subjects and that legis- 
lation in respect of the reserved subjects 
was entirely within the competence of 
the Maharaja. In the alternative, he plead- 
ed that the present legislation was saved 
on the principle of contemporanea expo- 
sitio or in any case the Maharaja possess- 
ed concurrent jurisdiction to legislate on 
all matters and that by this Proclamation 
power to legislate was not exclusively 
conferred on the State Council in respect 
of any matter whether reserved or other 
than reserved, l 


42. As I read Cl. 13 of the Proclama- 
tion, Ifindno plausibility in the conten- 
tion that the State Council could only 
legislate in respect of matters other than 
reserved subjects or that the competence 
to legislate in respect of the reserved 
subjects only vested with the Maharaja. 
While interpreting Clause 13 it would ap- 
pear that it is in two parts. The first 
part enacts that “Subject to the assent of 
the Maharaja, the State Council shall 
have power to. enact laws for the peace, 
order and good government of Sikkim”. 
The expression “peace, order and good 
government” or similar expressions such 
as the “peace, welfare and good govern- 
ment” and “peace progress and good gov- 
ernment” have often been employed to ex- 
press the grant of legislative power to 
make laws, regulations or ordinances fot 
British dependencies. “Instances of this 
common form of grant of legislative power 
to legislatures and authorities in India 


i6. Sikkim 
are also available in the Government: of 
India Act, 1935 and the earlier Govern- 
ment of India Act, 1915. Such a power 
has’ been interpreted to authorise . “the 
utmost discretion of an enactment for 
the attainment of peace, order and good 
government” and it has further been 
held that the Court will not inquire whe- 
ther any particular enactment made in 
the exercise of this power in fact pro- 
motes these objects. Following the deci- 
sion in Chenard and Co. v. Joachim Aris- 
sol, (1949 AC 127) the Supreme Court in 
T. M. Kanniyan v. I-T. Officer,- Pondi- 
cherry {AIR : 1968. SC 637) has held that 


the words “peace, order and good govern- 


ment” and similar expressions are words 
of very wide import giving wide discre- 
tion to the authorities — empowered to 
pass laws for such purposes. In Jogendra 
Narayan Dev v. Debendra Narayan Roy. 
(ATR 1942 PC 44) Sir George Rankin ob- 


- served that these words have reference to ` 


the scope and not to the merits of the 
legislation implying that these words are 
of the widest significance and it was not 
. open to a Court to limit their meaning 
so far as the scope of the legislation is 
concerned. In T. M. Kanniyan’s case (AIR 
1968 SC 637 at pp.: 640, 641) the Supreme 
- Court further made the following obser- 
` vations:— 


“Article 240 of the Constitution con- 
fers on the President a general power of 
making regulations for the peace, pro- 
gress and good government of the specifi- 
ed Union Territories. In exercise of this 
power, the President may make a regu- 
lation repealing or amending any Act 
made by Parliament or any existing law 
which is for the time being applicable to 
the Union Territory. The regulation when 
promulgated by the President has the 
same force and effect as an Act of Par- 
tament which applies to that territory. 
The President can thus make regulations 
on all subjects on which Parliament can 
make laws for the territory”. 


43.. In view of the above exposition of 
Jaw, time it appears that the power of 
the State Council to enact laws was ple- 
nary and extended to all matters because 
of the expression used to confer the legis- 
lative powers and that the Proclamation, 
excepting what was contained’ in the se- 
cond part of Cl. 13, placed no limitation 
on this power. Under the first part, the 
‘only Hmitation was that the assent of the 
Maharaja had to be taken which implied 


: that laws-could not come into. force wn- 


tess the assent was given. 
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44. : The second part of the Clause 
superimposes a proviso on the first part 
by adding that the “State Council shall 
not without the previous sanction of the 
Maharaja make or take into consideration 
any law affecting any matter hereinafter 
defined as a reserved subject”. As I read 
this provision, I find that it only places 
another limitation on the power of the 
Scate Council to make law when the sub- 
ject matter is such that it is covered by 
the definition of “reserved subject” and’ 
that limitation is to the effect that the 
previous sanction of the Maharaja has 
to be obtained before any such law could 
be made or taken into consideration. Pro- 
bably in the case of law made in- respect 
of a reserved subject not only the previ- 
ovs sanction would be required but even 
the assent would also be needed after the 
law has been passed. But leaving these 
two limitations apart, there seems to be 
ncthing in Clause 13 to suggest that the 
power of the State Council to make laws 
did not extend to reserved subjects. In 
fact, there is an indication in the clearest 
words that the State Council could “make 
or take into consideration any law af- 
fecting a reserved subject”. Having re- 
gard to the plain and. unambiguous: langu- 
age of Clause 13, it is difficult to conceive 
as to how it could ever be urged or con- 
cluded that the powers of the State Coun- 
cil to enact laws only extended to ‘sub- 
jects other than those falling within the 
definition of reserved subjects. There 
seems to be no sound basis or logic to 


contend that the power of State Council | 


to legislate only extended to subjects 
other than the reserved. In fact, it ap- 
pears ‘to’ be beyond the pale of contro-. 
versy that legislative power of the State 
Council was unfettered in respect of sub- 
ject matter, and that only procedural 
limitations were imposed by Cl. 13 of 
the Proclamation. The fact that by opera- 
tion-of Ci- 21 only. the departments 
enumerated therein could be entrusted 
to the charge of elected members of the 
Executive Council is of no consequence 
and import in interpreting Cl. 13 and the 
powers of the State Council to legislate. 
In the context of legislation, probably 
the implication of Cl. 21 may be that in 
respect of the departments enumerated 
therein; the legislation could be intimated 
by the elected member-in-charge of that 
department but..that is a matter. wholly 
apart from. the legislative powers of the 
State Council. i . 


- 45... The. second limb’ of. the- argument 


thet in respect of. reserved subjects . the = 
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Maharaja had alone the legislative com- 
petence is equally without merit as no 
such inference flows’ ffom Cl. 13 or from 
any other Clause of the Proclamation. In 
fact, no Clause of the Proc:.amation even 
by necessary implication indicates thet 
any legislative power was reserved by 
the Maharaja to himself excepting the 
rule-making power contained in Cl, 2”. 
Under that provision the Maharaja could 
make rules for the regulation and order- 
ly conduct of the proceedings of trke 
State Council and the Executive Counci 
and generally for carrying out the ot- 
jects of this Proclamation but the power 


to make rule is entirely different from 
the legislative power. Thus I find thet 
the impugned Notification cannot claim 


a valid legislative source on the ground 
that the subject matter of the Notification 
being covered by one of the reserved sut- 
jects, Maharaja alone could claim legisla- 
“Itive competence to issue this Notificaticn 
as there is no basis in the Proclamaticn 
for such a conclusion. 


46. The Notification was then sought 
to be protected on the principle of con- 
temporanea expositio and it was urged 
that the usage or practice developed 
under a Statute is indicative of the mean- 
ing ascribed to its words by contempe- 
rary opinion and in case of some ancient 
Statute this principle provided an er- 
ternal admissible: aid to its construction, 
In Isherwood v. Oldknow, (1815) 3 M & 5 
382 referred to in Bastin v. Davies ((195)) 
1 All ER 1095), Lord Ellenborough ob- 
served that “communis opinio is evidencé 
of what the law is”. In Mcrgan v. Craw- 
shay, (1871) LR 5 HL 304 which was re- 
ferred to in Governors of Campbell Cal- 
lege v. Commissioner of Valuation (1945) 
2 All ER 705 (HL) it was observed that 
“in construing old statutes it has been 
usual to pay great regard to the constru:- 
tion. put upon them by the Judges who 
lived at or soon after the time when they 
were made, because they were best abde 
to judge of the intention of the makers at 
the time”. From these decisions it ap- 
pears that the principle of contempor.- 
nea expositio is not applicable to a 
modern statute and the doctrine is ony 
confined to the interpretation of language 
used in very old statutes, if there is ambi- 


< ,guity, and where there seems to be that 


the language itself had a rather dil- 
ferent meaning in those days. In Clyde 
Navigation Trustees v, Laird, (1883) 8 AC 
658 (HL), Lord Watson stated the Tue n 
the following words:— 
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‘In my opinion such usage as-has been 
termed contemporanea expositio is of no 
value in construing a British, statute of 
the year 1858. When there are ambigu- 
ous statements in an Act passed one or 
two centuries ago it may be legitimate to 
refer to the construction put upon their 
expression throughout a long course of 
years by the unanimous consent of all 
parties interested as exercising what must 
presumably have been the intention of 
the legislature at the remote period. But 
I feel bound to construe a recent statute 
according to its own terms”.. 


In Senior Electric Inspector v. Laxmi- 
narayan Chopra, (AIR 1962 SC _ 159), 
while dealing with the maxim contem- 
poranea expositio, the Supreme Court 
observed that it applied to construing 
ancient statutes, but not to interpreting 
Acts which are comparatively modern. 
The reason for this was found in the as- 
sumption that a legislative body func- 
tioning in a static society could not be 
attributed that its intention was couched 
in terms of considerable breadth so as to 
take within its sweep the future develop- 
ments comprehended by the phraseology 
used. It was considered more reasonable 
to confine its intention only to the cir- 
cumstances obtaining at the time the law 
was made. But in a modern progressive 
society, the legislature is expected to 
make laws to govern a society which is 
fast moving and must be presumed to be 
aware of an enlarged meaning the same 
concept might attract with the march of 
time. In this case, the Supreme Court re- 
fused to apply the principle of contem- 
poranea expositio to the Telegraph Act, 
1885, The same views were expressed by 
the Supreme Court in a later case in 
Raja Ram Jaiswal v. State of Bihar (AIR 
1964 SC 828) and this principle was not 
applied to the Evidence Act of 1872. In 
two recent cases, however, the Supreme 
Court has taken a somewhat different 
view. In National and Grindlays Bank 
Ltd. v. Municipal Corporation for Greater 
Bombay (AIR 1969 SC 1048) the intepre- 
tation of S, 146 (2) of the Bombay Muni- 
cipal Corporation Act (3 of 1888) came up 
for consideration. and the following view 
was expressed:—. 


“Even upon that assumption we think 
that the view of the law ‘expressed by 
the Bombay High Court in this case ought 
not to be interfered with. The reason is 
that in a case where the meaning of an 
enactment is obscure, the Court may re- 
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sort to contemporary construction, that 
is the construction which the authorities 
have put upon it by their usage and con- 
duct for a long period of time. The prin- 
ciple applicable is ‘optima legum inter- 
pres est consuetudo’.” 
In forming-the above opinion, reference 
was made to the decision in the Queen 
v. Commrs. of Inland Revenue (1891) 1 
QB 485, 489 and the observations of 
Lord Blackburn in Clyde Navigation 
Trustees v. Laird (1883) 8 AC 658, 670. 
In this case, the question in dispute was 
whether the Clyde Navigation Consolida- 
tion Act, 1858 imposed navigation dues 
on timber floating up the Clyde on logs 
chained together. From 1858 to 1882 dues 
had been levied on this class of timber 
without resistance from the owners and 
some Judges in the Court of Session sug- 
gested that this non-resistance might be 
considered in construing the statute. Ac- 
cepting this plea, Lord Blackburn said:-— 
“I think that submission raises a strong 
prima facie ground for thinking that there 
must exist some legal ground on which 
they (the owners) could not resist. And 
I think a Court should be cautious, and 
not decide unnecessarily that there is no 
such ground,” 


It appears that the observations of Lord 
Watson in this very case, which have al- 
ready been quoted in extenso, were not 
noticed by the Supreme Court in which 
contrary view has been expressed, 


47. It seems that the decision of the 
Supreme Court was based on a somewhat 
different variant of this very principle 
of contemporanea expositio which for a 
long period of time has been considered 
as admissible aid to the proper construc- 
tion of the statutes by the Court and 
would not be disregarded except for 
cogent reasons. This is known as execu- 
tive construction or administrative con- 
struction and its controlling effect would 
depend upon a variety of factors, such as 
the length of time during which ‘this 
practice has been in use, the nature of 
rights and property affected by it, the 
injustice which may ensue if the practice 
is departed from and the approval that 
it may have received by judicial decisions 
or in legislation (Corpus Juris Secundum, 
Vol. 82, pp. 761 to 774). In England also, 
the doctrine of contemporanea expositio 
has not been consistently applied only to 
the construction of ambiguous language 
in very old statutes though in the leading 
modern case in Campbell College, Belfast 
(Governors) v. Commr. of Valuation for 
Northern Ireland, ((1964) 1 WLR 912), 
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the view that the doctrine should only 
be applied to the construction of ambigu- 
ous language in very old statutes, was 
again reaffirmed and the view expressed 
by Lord Watson, earlier referred to, wa 
thus confirmed. There were, however, ‘a 
number of cases in which this principle 
was applied to recent statutes. In Thomp- 
son v. Nixon ((1266) 1 QB 103), while 
int€rpreting the word “bailee” in S. 1 (1) 
proviso, of the Larceny Act, 1916, the 
construction placed on this word in R. v. 


Matthews ((1873) 12 Cox CC 489) was 
accepted for the following reasons:— 
“However, F. v. Matthews ‘having 


been quoted in. the text books ever since, 
no writer had ever suggested that it was 
bad law. Moreover, the view taken in it 
corresponds with that of many learned 
authorities as to what in law constitutes 
a true bailment as opposed to a quasi- 
bailment. Dealing as we are™. 
today with a statute that affects 
the liberty of the subject it does not seem 
to me permissible to adopt a different 
construction of the words to that which 
has so Jong stood as law.” 

In R. v. Cutbush ((1867) 2 QB 379), the 
interpretation placed on S. 25 of the Sum- 
mary Jurisdiction Act, 1848 was influ- 
enced by the practice of the Court in the 
matter within living judicial memory, 
which afforded “a contemporaneous ex- 
position of the effect of the Act. In Re 
Holt’s Settlement ((1969) 1 Ch 100), in- 
terpretation placed on S. 1 of the Varia- 
tion of Trusts Act, 1958 was influenced 
by the practice which had been relied 
upon for many years in a number of 
cases, though that was not the most natu- 
ral construction of the statute. The scope 
of this principle was also explained in an= 
other recent case in Bourne v. Keane 
(1919 AC 815), by Lord Buckmaster by 
saying that this principle extends to “de- 
cisions that affect the general conduct of 
affairs, so that their alteration would 
mean that taxes had been unlawfully im- 
posed, or exemption unlawfully obtained, 
payments needlessly made, or the posi- 
tion of the public materially affected”. I$ 
is, however, dependent on there being a 
series of decisions or a continuous prac- 
tice. 

48. In a very recent decision in Desh 
Bandhu Gupta and Co. v. Delhi Stock 
Exchange Association Ltd. (AIR 1979 SC 
1049), the application of this principle.. 
was again considered by the Supreme 
Court in the following words:— 

“The principle of contemporanea expo- 
sitio (interpreting a statute or any other 
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document by reference to the exposition 
it has received from contemporary auth- 
ority) can be invoked though the sam® 
will not always be decisive of the ques- 
tion of construction. (Maxwell 12th Edr- 
p. 268). In Crawford on Statutory Con- 
struction, (1940 Edn.) in para 219 (at 
pp. 393-395) it has been stated that ad- 
ministrative construction (i.e. contempo- 
raneous construction placed by admin- 
istrative or executive officers charged 
with executing a statute) generally should 
be clearly wrong before it is overturnec; 
such a construction commonly referrej 
to as practical construction although nct 
controlling, is nevertheless entitled to 
considerable weight asitis highly persua- 
sive. In Baleshwar Bagarti v. Bhagirathi 
Dass, ILR (1908) 35 Cal 701 at p. 713 the 
principle, which was reiterated ia 
Mathura Mohan Saha v. Ram Kumer 
-Saha, ILR 43 Cal 790: (AIR 1916 Cal 136) 
has been stated by Mukerjea J. thus: 


‘It is a well-settled principle of cor- 
struction that courts in construing a ste- 
tute will give much weight to the inter- 
pretation put upon it, at the time of i 
enactment and since, by those whose 
duty it has been to construe, execute and 
apply it. I do not suggest for a momert 
that such interpretation has by any mears 


a controlling effect upon the Courts; such 


interpretation may, if occasion arises 
have to be disregarded for cogent amd 
persuasive reasons, and in a clear case of 
error, a Court would without hesitaticn 
refuse to follow such construction’.” 


” 49. The facts of the present case are 
that after the Proclamation of 1953 was 
issued, the Maharaja continued to act as 
a legislative source even though wide 
legislative powers had been conferred cn 
the State Council. A number of laws im- 
cluding Sikkim Co-operative Society Act, 
1955, Sikkim Panchayat Act, 1965, Sikkim 
Subjects Regulation, 1916 ang Re- 
presentation of the People Act includirg 
the Representation of the People Act, 
1974 were enacted between 1953 and 1975 
and besides these a number of legislative 
orders relating to Local Self-Government 
and Bazar Departments were also issued. 
Even though plenary powers had been 
, conferred on the State Council to make 
jaws in respect of all subjects yet no 
objection was taken to the exercise of 
legislative power by the Maharaja hina- 
self for which no obvious source could be 
traced in the Proclamation of 1953. The 
result was that the conduct of affairs in 
Sikkim had been greatly affected by these 
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laws so that their alteration could mean 
that the position of the public would be 
materially affected in a large number of 
cases. This continnuous course of conduct 
by the Maharaja in enacting these laws 
and the absence of any challenge to this 
from any source on the ground that after 
the Proclamation of 1953, it was not com- 
petent for the Maharaja to pass any law, 
could imply that the construction which 
the Maharaja had put on this Proclama- 
tion in respect of his powers to legislate 
was also accepted by those who could 
object, including the State Council. In 
this situation, the principle of contem- 
poranea expositio would be attracted and 
it would be plausible to conclude that 
the Maharaja had acquired the jurisdic- 
tion to legislate and that the Notification 
under challenge is immune from any 
challenge. 


50. There is another aspect 
matter. The Proclamation of 1953 was 
issued on the basis of the constituent 
power that the Maharaja possessed and 
even after the issuance of this Proclama- 
tion this powér continued to reside in th¢ 
Maharaja. It is not disputed that he could 
repeal this Proclamation and could 
change the constitutiona] setup by an- 
other legislative measure. A question, 
would consequently arise whether in the 
exercise of those constituent powers could 
the Maharaja pass any law in respect of 
any of the matters which had been en- 
trusted to the State Council. No auth- 
ority has been produced before us to 
show that either constitutional theory or 
practice was opposed to the exercise of 
such a power by the Maharaja or that 
having conferred wide powers on the 
State Council under the Proclamation of 
1953 he himself could not retain the 
power to legislate concurrently on the 
Same subject matter. ‘While considering 
this aspect, it would be worthy of note 
that in case the Maharaja exercised his 
power, there was no chance of any con- 
flict or inconsistency between the laws 
made by him and those made by the State 
Council, Clause 13 of the Proclamation 
provided that every law made by they 
State Council would have to obtain the 
assent of the Maharaja in order to make 
the same valid and that the laws which 
related to the reserved subjects could not 
be, without the previous sanction of the 
Maharaja, made or taken into considera- 
tion. That being the position, the Maha- 
raja would not give his assent or con- 
currence to any law which may have been 
passed by the State Council or which 
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may be passed, if it was'to come in con- 
flict with the law which he had earlier 


passed or which may be under contem- 
‘plation of the Maharaja. 
5l. For all the reasons recorded 


above, I find that the challenge posed to 
the impugned Notification is without any 
merit and that the Writ Petition conse- 
quently has to be dismissed. However, 
jthere will be no order as to costs: 


Petition dismissed, 
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Ashok Tshering Lama, Petitioner v. 
Tshering Wangdi, Respondent. 

Civi) Revn. Appin. No. 1 of 1982. a 
8-3-1982. 

(A) Sikkim Law of Limitation — 
Delay — Application for temporary in- 
junction — Tria] Court refusing to grant 
ad interim injunction — Revision — Time 
spent in prior appeal, if can be excluded. 
‘(Limitation Act (36 of 1963), S. 14). 

On an application for a temporary mMm- 
junction notice was issued to the defend- 
ant to show cause why such an injunc- 
lion should not be granted, but the 
Court did not grant any ad interim in- 
junction ex parte. The plaintiff had filed 
an appeal against the order before the 
District Judge on and the same was dis~ 
missed on the ground that no such appeal 
lay. On dismissal] of appeal, the plaintiff 
filed revision against the order refusing 
to grant ex parte ad interim injunction. 
The plaintiff had preferred and prosecut- 
ed the appeal in good faith and with due 
diligence. He acted under impression 
that such an appeal] was maintainable, 
that being the view of at least two other 
High Courts. 

Held that in view of the divergence of 
opinion among the different High Courts 
as io the maintainability of an appeal 
against an order refusing ad interim in- 
junction ex parte, the appea] filed by the 
plaintiff could not be regarded not to 
have been filed and prosecuted in good 
faith and with due diligence and, there- 
fore. the period spent in prosecuting the 
appeal in the District Court should be 
excluded from consideration in deter- 
mining the question of limitation and be 
excluded. (Para 5) 

(B) Civil P. C. ( of 1908), S. 115 — 
‘Case decided’ — Meaning —  iInter- 
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Tshering Wangdi A. ER, 
locutory order granting or refusing ad 
interim temporary injunction — It is a 
‘case decided’ — Revision maintainable. 
AIR 1964 SC 497, Rel. on. (Para 6) 

(C) Civil P. C. (5 of 1908), S. 115 — 
Revision — Maintainability — Applica- 
tion for temporary injunction — Court 


declining to issue ad interim injunction ex 
parte — Notice issued to opposite party 
to decide application — Tria] Court did 
not ‘exercise a jurisdiction not vested in 
it by law’ or ‘failed to exercise jurisdic- 
tion so vested’ within meaning of Sec- 
tion 115 (a) and (b) — Revision not 
maintainable. 


Where the Court declined to issue ad 
interim injunction ex parte and directed 
notice to be issued to the opposite party 
for deciding the application for tempor- 
ary injunction, it could not be said that 
the tria} Court had either “exercised a` 
jurisdiction not vested in il by law” or 
had “failed to exercise a jurisdiction so 
vested” within the meaning of clauses (a) 
and (b) of S. 115 and, hence, no revision 
was maintainable against order refusing 
to issue ex parte injumction. The trial 
Court obviously had jurisdiction to issue 
or not to issue ad interim injunction ex 
parte and also to issue notice to the op- 
posite party before deciding the applica- 
tion foy temporary injunction without 
issuing any ad interim injunction ex 
parte. The tria] Court, therefore. in pass- 
ing the order, had exercised a jurisdic- 
tion which had been vested in it by law. 
Whether it decided it rightly of wrongly, 
it had jurisdiction tọ decide the case, 
and even if it decided wrongly if did 
not exercise its jurisdiction illegally or 
with materia] irregularly anq accord- 
ingly the revisiona] jurisdiction of High 
Court could not be invoked vis-a-vis the 
order. (Paras 8 and 9) 


(D) Civil P. C. (5 of 1908), O. 39, Rr. 1, 

2 and 3, O. 43, R. 1 (r) — Application 
for ex parte order of injunction — In- 
junction refused and notice of applica- 
tion issued to opposite party — Order of 
refusal is one under R. 1 or 2 and not 
under R. 3 — It is appealable under 
0. 43, R. i (r). (Obiter). AIR 1924 Pat 
713, AIR 1951 Ca] 446, Followed. AIR 
1966 Punj 165, Dissented from. 4 
| (Para 3) 

(E) Sikkim Law of Limitation — Civil 
revision — Limitation — No period of 
limitation prescribed — Held, period of 
60 days having been held applicable to 
eriminal revision same would apply to 
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civil revision also. 1978 Cri LJ 1569 
(Sikkim); 1978 Cri LJ 1650 (Sikkim) ard 
1980 Cri LJ 500 (Sikkim), Followed. 


x (Para 4) 
Cases Referred: Chronologica] Paras 
AIR 1981 Delhi 324 fas 
AIR 1981 Sikkim 49 5 
1980 Cri LJ 500 (Sikkim) 4 


(1979) Civi Revn. No. 1 of 1979, D- 
5-12-1979 (Sikkim), Da] Bahadur Lama 


v. Ratng Kumari Basnet 9 
AIR 1978 SC 1341:1978 All LJ 685 10 
1978 Cri LJ 1569 (Sikkim) 4 
1978 Cri LJ 1650 (Sikkim) 4 
AIR 1972 SC 2379 10 
AIR 1971 SC 2324 9, 10 
(1971) 75 Cal WN 233 2 
AIR 1966 SC 1434 id 
AIR 1966 Punj 165 2 
AIR 1964 Sc 497: 1963 All LJ 1068 6 

-AIR 1964 SC 907 10 
AIR 1953 SC 23: 1953 All LJ 101 7,9, 

10, {1 
AIR 1951 Ca) 446 2 


AIR 1949 PC 156: 1949 Al] LJ 213 10, [1 
AIR 1924 Pat 713 2 
AIR 1917 PC 71: (1917) 15 AN LJ 
645 ' 7, 10 


(1884) ILR 11 Cal 6:11 Ind ‘App 237 }, 
, 0 


Udai P. Sharma, for Petitioner; R. 4. 


Aggarwala with N. K. P. Saraf, for Ræ- 


spondent. 

ORDER :— The Civi; Judge, Gangtcx, 
On an application made to him for a 
temporary injunction by the petitioner- 
plaintiff in a suit pending in his Cou:t, 
has issued notice to the respondent-defea- 
dant to show cause why such an injur- 
tion shal] not be granted, but has de- 
clined to grant any ad interim injun: 
tion ex parte. The  petitioner-plainfiff 
seeks to assai) the order in this revisior al 
proceeding. 


2. The impugned order having be2n 
passed on 27-8-81 and the present rewi~ 
sion having been filed on 4-1-1982. the 
question that immediately arises is whka- 
ther the revisiona] application is barred 
by limitation. Mr. U. P. Sharma, the 
learned Advocate for the petitioner, Fas 
‘however, pointeg ovt that the petitior ar 
against the irapugned 
order before the District Judge on 11-3 
1981 (11-9-81 ?) and the learned Judge Fas 
finally dismisseq the appeal] on 21-12-1€31 
on the ground thatnosuch appeal lies. It 
is not disputed that if the time duriag 
which the appeal was pending before fhe 
District Court is excluded, the present 
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revisiona] application would be perfectly 
within time. Mr. Sharma has urged thal 
the petitioner preferred and  proseculea 
the appeal before the District Court in 
good faith and with due diligence and, 
therefore, the time spent in pursuing the 
appeal is to be excluded in’ compuling 
the period of limitation for this revision. 
It appears from the judgment of the 
learned District Judge thal: he finally 
dismissed the appeal. not on merits but, 
on the ground that an order refusing to 
grant an interim Injunction ex parte. and 
directing notice of the application for 
injunction to be issued to the opposite 
party is not appealable and for this the 
learned Judge has relied on a single 
Judge decision of the Punjab High Court 
in Iqbal] Singh v, Chanan Singh (AIR 
1966 Punj 165) There are, however, 
direct decisions of a Division Bench of 
the Patna High Court in Shyam Behari 
Singh v. Biseswar Dayal Singh (AIR 
1924 Pat 713), of a Division Bench of the 
Calcutta High Court in Sarju Prasad 
Singh v. Gangaprasad Shah {AIR 1951 
Cal 446) and also a single Judge deci- 
sion of the Calcutta High Court in Moti- 
lal Singh v. Shih Chandra Bose (1971- 
75 Cal WN 233) to which the attention of 
the learned District Judge does not ap- 
pear to have been drawn and which are 
to the effect that an appeal from such 
order lies and is perfectly maintainable. 
None of these authorities noted above 
are binding on the Courts in Sikkim and 
there appears to be no decision of this 
Court or of the Supreme Court on this 
point. Therefore, even assuming that the 
learned District Judge was right in fol- 
lowing the Punjab decision referred to 
hereinabove and in holding the appeal 
to be not maintainable, the petitioner 
and/or his learned counsel who filed the 
appeal before the District Court cannot 
be denied to have acted in good faith 
and with due diligence, if they acted 
under impression that such an appeal is 
maintainable, that being the view of at 
least two other High Courts, noted here- 
inabove. In fact Mr. Sharma who has 
appeared for the petitioner before me. 
has frankly confesseq that the appeal 
was filed by him in the District: Court on 
behalf of the petitioner under such im- 
pression as to its maintainability. This 
not having been disputed by Mr. Aggar- 
wala, the learned Advocate for the Re- 
spondent, I need not wait for any affi- 
davit to that effect either from the peti- 
tioner Or from Mr. Sharma. Given good 
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diligence for prosecuting 


such a civi} proceeding between the 
same. parties for the same relief, the 
time spent for the prosecution for such 


a proceeding should be excluded when 
such proceeding fails for bona fide mis- 
take of law or procedure. 


3. If it were necessary for me to de- 
cide the question, as to whether the ap- 
peal filed before the District Court was 
maintainable, I might have. with respect, 
agreed with the view of the Patna and 
the Calcutta High Courts holding such 
appeal to be maintainable and, dissented, 
with equal respect, from the Punjab 
decision and the decision of the Allaha- 
bad High Court which was followed in 
that Punjab case, holding against the 
maintainability of such an appeal. For 
I would have thought’ that all orders 
granting or refusing injunction, whether 
ex parte ory after notice. are ordered 
under either R. 1 or R. 2 of O. 39, except 
when injunctions are granted under in- 
herent powers, and R. 3 only seeks to 
regulate the mode in which the jurisdic- 
tion under Rr. 1 and 2is to be exercised. I 
would have thought that when a party 
makes an application for an immediate 
and ex parte order of injunction and the 
Court refuses to grant such an injunc- 
tion and instead issues notice of the ap- 
plication to the opposite party, the order 
of refusal would be an order under R. 1 
or R. 2, as the case may be and not 
junder R. 3 and hence appealable under 
O. 43, R.'1 (r). But since the order of the 
District Judge dismissing the appeal has 
not been challenged before me in any 
way and Mr. Sharma. far from assailing 
that order, is very much relying thereon 
to justify exclusion of the period spent 
in that appeal, I need not go into that 
question in thig revisional proceeding 
which is directed solely against the order 
of the Civil Judge refusing ad interim 
injunction ex parte and issuing notice 
to the respondent-defendant. 


4. In the Sikkim Law of Limitation, 
there is, unlike Art. 131 of the Indian 
Limitation Act. 1963, no period pre- 
scribed for any civil or criminal revi- 
sional application. But as has heen 
pointed out by this Court in Kinzang 
Dahdul v. Ransu} Kharga (1978 Cri LJ 
1569), O. P. Singh v. State of Sikkim 
(1978 Cri LJ 1650) and also in Jasman 
Rai v. Sona Maya Rai (1980 Cri LJ 500), 
such revisional application is to be filed 
{within a period of 60 days, that being 
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the period prescribed for first and second 
appeals under the Sikkim Law and is 
not to be entertained if filed thereafter, 
unless the petitioner can show sufficient 
cause for extension of the period or ex- 
clusion of any period. It is true that the 
decisions referred to above related to 
Criminal Revisions. But there being no 
period of limiiation prescribed for 
either a civi] or a criminal revision 
under the Sikkim Law of Limitation, 
the ratio of the said decisions would ob- 
viously apply to Civi} Revisions also. 


5. The Sikkim Law of Limitation, 
unlike the Indian Statute, does not ex- 
pressly provide for extension of the 
period of limitation prescribed nor for 
the exclusion of any period in computing 
the period of limitation. In Durga Prasad 
v. Palden Lama (AIR 1981 Sikkim 49), 
it has been observed by this Court that , 
as the Indian Limitation Act in Ss. 4 to 
23 has made detailed provisions for ex- 
tension of period of limitation and for 
exclusion of period in computing limita- 
tion and there being such clear and spe- 
ciñe statutory provisions dealing with 
these matters, it has been the settled law 
that there is no inherent power to extend; 
or exclude any yeriod apart from or in- 
such statutory provi- 
sions. But since the Sikkim Law does 
net specifically provide for any exten- 
sion or exclusion it cannot be urged that 
the Courts in Sikkim do not have and 
cannot exercise their inherent power for 
good and sufficient cause and for the! 
ends of justice in ` respect of 
the matters relating to exten- 
sion or exclusion of time. for the 
purpose of limitation. It has been fur- 
ther pointed out in Durga Prasad’s case 
(supra) that since the Indian Limitation 
Act not only prescribes the period of 
limitation but also conveys in S. 8 a 
clear mandate to dismiss an action 
initiated after the expiry of the prescrib- 
ad period, subject to the detailed statu- 
tory provisions for extension or exclu- 
sion of time on various grounds, the ex- 
tension for Or exclusion of 
any further period in exercise of. 
any inherent power and apart from those 
xpress provisions would clearly amount., ` 
to acting against the legislative mandate 
conveyed in S.. 3 and would amount to 
doing something forbidden by law and 
would thus be overriding the law. There 
ean be no doubt that inherent powers 
fannot be exercised to do something ex- 
vressly forbidden by law and, therefore, 
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under the Indian Law of Limitaticn, 
jthere cannot be any scope for the Court 
ito extend or exclude any period in tne 
iexercise of its inherent powers. But, as 


‘already noted, the Sikkim Law does not 


contain any provision for extension or 
exclusion of time. nor any peremtory 
mandate as in S. 3 of the Indian Act, to 
dismiss any action initiated beyond tne 
Iperiod prescribed. If there was such 
legislative mandate and also express 
provisions for extension and exclusion 
of time in the Sikkim Law of Limitaticn. 
it could have been urged that there was 
no inherent power in the Courts in 
Sikkim to grant extension or exclusion 
and that al] matters relating to extension 
or exclusion were to be governed solely 
by those express provisions. It has éc- 
cordingly been held in Durga Prasafs 
case (AIR 1981 Sikkim 49) (supra) thal 








’ the Sikkim Law of Limitation, not hev- 


ing contained any such mandate and rot 
having expressly provided for extension 
or exclusion of time, the Courts in 
Sikkim have inherent powers to extead 
the period of limitation and to admit aay 
action after the expiry of the period pre- 
scribed by extending the period or ex- 
cluding certain period or by condoning 
the delay. for good and sufficient re- 
asons. I have already held that in view 
of the divergence of opinion among the 
different High Courts asto the maintain- 
ability of an appeal against an order re- 
fusing ad interim ‘injunction ex parte, 
the appeal filed by the petitioner in the 
District Court cannot be regarded not to 
have been filed and prosecuted in gcod 
faith and with due diligence and, there- 
fore. the period spent in prosecuting ‘he 
appeal in the District Court should be 
excluded from consideration in determ.n- 
ing the question of limitation and so ex- 
cluded, the present revisiona] application 
cannot be regarded to have been barred 
by time. 


6. As to whether an interlocutory 
order granting or refusing an ad interim 
Or temporary injunction is a “case de- 
cided” within the meaning of S. 115 of 
C. P. C. to attract the revisiona] jurisdic- 


tion, Mr. Sharma is obviously on a very 


firm ground in view of -he 
decision of the Supreme Court in Major 
S..S. Khanna v. Brigadier F. L Dhillon 
(AIR 1964 SC 497 at 501). where it has 
been held that the expression “case” 
does not mean the entire proceeding but 
includes part of the proceed- 
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ing also ang interlocutory orders, 
thereby setting at rest the point on which 
there was a sharp cleavage of opinion 
among the different High Courts. The 
Explanation added to S. 115, C. P. C. by 


the Amendment Act of 1976 has also 
sealed the matter by providing that the 
expression “any case which has been 


decided” includes any order made or 
any order deciding an issue, in the course 
of a suit or other proceeding.” The Code 
of Civi} Procedure which was being fol- 
lowed in Sikkim before its incorporation 
in the Union of India was the Code of 
1908 as it stoog before such incorporation 
in 1975 and the same has become the law 
in force in Sikkim under the provisions 
of Article 371F (k) of the Constitution 
and it has accordingly been urged that 
the later Amendments of the Code would 
not apply to Sikkim. This question ag to 
the applicability of ‘vost-1975 amend- 
ments of the Code of Civil] Procedure in 
Sikkim wil] have to be decided by this 
Court sooner or later, sut I do not think 
that I need decide this quastion here in 
this proceeding because, as already 
noted, in view of the exposition of law 
by the Supreme Court in Major S. S. 
Khanna’s case (AIR 1964 SC 497) (supra) 
the present revision is maintainable even 
without the aid of the Explanation added 
to S. 115. C.P.C. by the Amendment Act 
of 1976. 


7. But though Mr. Sharma has suc- 
cessfully crossed both the two hurdles 
on the point of limitation and on the 
point as to whether the impugned order 
of the Civi] Judge has amounted to “any 
case which has been decided’, the 
larger and the most Important question 
still remains as to whether the impugned 
order has involved any question of juris- 
diction to attract the revisional jurisdic- 
tion under S. 115 C.P.c. As observed by 
the Privy Counci] in T. A. Bala Krishna 
Udayar’s case (AIR 1917 PC 71 at p. 74), 
quoted with approval by the Supreme 
Court in Keshardeo Chamria’s case (AIR 
1953 SC 23 at p. 27), “the Section applies to 
jurisdiction alone, the irregular exercise 
Or non-exercise of it or the illegal as- 
sumption of it? and “is not directed to 
conclusions of law or fact in which the 
question of jurisdiction is not involved.” 


8. If cannot be said. nor it has been 
seriously contended by Mr. Sharma, that 
in declining to issue ad interim injunc- 
tion ex parte and directing notice to be 
issued to the opposite party for deciding 
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the application for temporary injunction, 
the trial Court has either “exercised a 
jurisdiction not vested in it by law” or 
has “failed to exercise a jurisdiction so 
ested” within the meaning of Clauses (a) 
and (b) of S. 115 of the Code. The trial 
Court obviously had jurisdiction to issue 
Or not to issue ad interim injunction ex 
parte and also to issue notice to the op- 
posite Party before deciding the applica- 
tion for temporary injunction without 
issuing any ad interim injunction ex 
parte. The trial Court, therefore, in pass- 
ing the impugned order. has, without 
doubt, exercised a jurisdiction which had 
been vested in it by law and accordingly 
the revisional jurisdiction of this Court 
can be invoked vis-a-vis the impugned 
order only if the tria] Court, in . passing 
the impugned order, has acted “illegally” 
or “with materia] irregularity” within 
the meaning of Clause (c) S. 115, C.P.C. 


9. Now if the Court decides a matter 
within its jurisdiction and in a manner or 
according to the procedure in or in ac- 
cordance with which such jurisdiction is 
to be exercised. but arrives at g decision 
erroneous in facts or in law, it does not 
act “illegally” or “with materia] irre- 
gularity”, bul only decides erroneously 
in the proper exercise of its jurisdiction. 
The expressions “illegally” and “with 
materia] irregularity”. as used in ‘Sec- 
tion 115 (c), do not, as observed by the 
Supreme Court in Keshardeo Chamria’s 
ease (AIR 1953 SC 23) (supra) and D.L.F. 
Housing and Construction Company’s 
case (AIR 1971 SC 2324 at p. 2327), cover 
either errors of facts or of law and “do 
not refer to the decisions arrived at but 
merely to the manner in which they 
have been reached.” The errors in order 
to amount to acting “illegally” or “with 
materia] irregularity” should relate either 
to breach of some provisions of law or 
to material defects of procedure affecting 


the ultimate decision and do not cover 
the errors either of fact or of law after 
the prescribed formalities have been 


complied with. In Da] Bahadur Lama v. 
Ratna Kumari Basnet (Civil Revision 
No. 1 of 1979, decided. on 5th Dec. 1979) 
I had occasion to point out that this is 
the settled law in India for about a cen- 
tury since the decision of the Privy 
Counci] in Amir Hassan Khan v. Sheo 


Baksh Singh ( (1884) ILR 11 Cal 6 atp. 8) - 


decided in 1884, where, construing the 
analogous provisions of S. 622 Of the 
Code of Civi} Procedure of 1877, Sir 
Barnes Peacock cbserved ag hereunder:— 


Ashok Tshering -Lama v. Tshering Wangdi 


A.I R. 


“The questior. then is. did the Judges 
of the lower Courts in this case, in the 
exercise of their jurisdiction, act illegally 
or with materia] irregularity. It appears 
that they had perfect jurisdiction to de- 
cide the question which was before them 
and they did decide it. Whether they de- 
cided it rightly oy wrongly, they had juris- 
diction to decide the case, and even if 
they decided wrongly, they did not exer- 
cise their jurisdiction illegally or with 
material, irregularity” (Emphasis added), 


10. Now whether one refers to this 
Amir Hassan Khan of 1884 ((1884) ILR 11 
Cal 6) (Supra) or to the later Privy Coun- 
ci} decision in T. A. Balkrishna Udayar 
of 1917 (AIR 1917 Pc 71) (supra) or to 
the much later Privy Council decision 
in N. S. Venkatagiri Ayyangar of 1949 
(AIR 1949 PC 156), or one refers to 
Supreme Couri decision in Keshardeo 
Chamria of 1952 (AIR 1953 SC 23) (supra), 
or to the later decisions of the Supreme 
Ccurt in Ittyavira Mathaj of 1963 (AIR 
1954 SC 907), in S. Rama Iyer of 1966 
(AIR 1966 SC 1484) or in D. L. F. Hous- 
ing and Construction Company of 1969 
(AIR 1971 SC 2324) (supra), or to yet later 
decisions of the Supreme Court in M. L, 
Sethi of 1972 (AIR 1972 SC 2379) 
Sher Singh of 1978 (AIR 1978 SC 1341), 


-Ona wil] find the law fo be the same and 


the position- in law wil] appear to be 
firmly established that the mere fact 
that the decision is erroneous in fact or 
in law does ‘not amount to illegal or ir- 
regular exercise of jurisdiction and thak 
while exercising the revisiona]l jurisdic- 
tion it is not competent to the High Court 
to correct errors of fact or law, however 
gross, unless the said errors have rela- 
tion to the jurisdiction of the Court to 
try the dispute itself. 

11. Lord Denning has of course said 
(“Discipline of Law” Butterworths — 
1979 pp. 63-66), that “in one sense no 
tribunal ever has jurisdiction to decide a 
case wrongly on a point of law.” The 
learned Lord has proceeded to observe 
that “when Parliament sets up a Tribu- 
nal, it does so in the belief that it will 
decide the case in accordance with law 
and not contrary toit. So much so that 
it may be said that it is a condition of 
the grant of jurisdiction that it should 
decide according to law.” ‘This, if true, 
might obliterate al] distinctions between 
the jurisdiction of an.-Appellate Court 


-and a Revisional] Court -as.. under. the 
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Code of Civij Procedure prevailing in 
India.. But, as I hag already pointed cul, 
the decisions of our pre-independence and 
con- 
this view. In N. S. 
Venkatagiri Ayyangar (AIR 1949 PC 156) 
(supra), the Privy Council (at P. 158) œn- 
-strued the expression “illegally” to m=an 
tin breach of some provisions of law” 
and the expression “with materia] ir- 
regularity” to mean “by committing some 
error of procedure in the course of trial 
which is material in that it may have 
affected the ultimate decision.” If there is 
no such “illegality” or “materia] irregu- 
larity” then the High Court observed the 
Privy Counci] “has no power to intertere 
because it differs, however profoundly, 
from the conclusions of the subordinate 
Court upon the question of fact or lew”. 
These observations have beeen quoted 
with approval by the Supreme Court in 
Keshardeo Chamria (AIR 1953 SC 23 
at p. 28) (supra). 


- 12. This being the position in law, the 


trial Court. having perfect jurisdiction to 
grant or not to grant ad interim injanc- 
tion ex parte and to issue notice to the 
opposite party before deciding the ap- 
plication for temporary injunction, zan- 
not be regarded to have exercised its 
jurisdiction either “illegally” or “with 
material irregularity”, even assuming, 
though not deciding, that. as urged by 
Mr. Sharma, on the materials on reeord, 
the trial Court should have granted ad 
interim injunction ex parte. 

13. Mr. Sharma, has, however, con- 
tended that the tria} Court must be taken 
to have acted with materia] irrgularity 
in refusing ad interim injunction ex parte 
as it did so without considering the cocu- 
ments filed by the petitioner-plaintiff in 
support of his case for such injunction 
and for this Mr. Sharma has _ p:aced 
strong reliance on a single Judge 
decision of the Delhi High Court in 3. L. 
Sapra v. Om Prakash (AIR 1981 Delhi 
324). In that case, however, it appears (at 
p. 328, Paragraph 7) that the lower Court 
refused. injunction “on the ground that 
particulars of the alleged fraud and mis- 
representation were not pleaded”, with- 
out considering the question, which must 
be considered by the Court in stch a 
case, namely, whether the plaintiff has 
made out a prima facie case for injunc- 
tion. In this case before me, however, 
the Civil Judge, as would appear from 
the: impugned order, has considered .the 
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documents in his Own way and has ob- 
served that “the documents produced by 
the plaintiff are not sufficient for issue 
of ex parte injunction” and that “the 
materials on record are not sufficient for 
the issue of ad interim injunction as 
prayed” and the trial Court has held fur- 
ther that “in the circumstances notices 
must issue to the other parties before 


„granting injunction.” Mr. Aggarwal, ap- 


pearing forpr the respondent-defendant, 
has urged that none of the documents 
filed by the plaintiff-petitioner, being 
the copy of the proposal] to allot the land 
(Annexure “C”). the copy of the Memo 
conveying sanction of a blueprint plan 
(Annexure “B”) the copy of the receipt 
of Site Salami (Annexure "D”), can in 
any way be connected with the disputed 
land and that the documents do not go 
to show that any land was in fact allot- 
teq to the plaintiff-petitioner. Mr. Aggar- 
wal has further urged that the other 
document, Annexure “A”, filed by the 
plaintiff-petitioner, being a copy of his 
representation to the Chief Minister, 
would clearly go to show that the peti- 
tioner-plaintif¢ has not claimed that the 
land was duly allotted to him but has 
Only claimed some preferential] right to 
get the allotment, “if the Government 
desires to allot the site” and that the 
petitioner in that representation, which is 
dated 25-6-1981, has prayed to the Chief 


‘Minister “to grant” him the site. I need 


not, as I should not, express any opinion 
as to the weight to be attached and the 
inference to be drawn from these docu- 
ments, as the learned Civi] Judge is yet 
fo decide and dispose of the application 
for temporary injunction on a considera- 
tion of these documents. But I would only 
say that if on a consideration of these 
documents, the Civi] Judge did not feel 
inclined to depart from the usual and the 
ordinary procedure directed to be fol- 
lowed by R. 3 of O. 39, of C.P.C.. of issu- 
ing notice before granting any injune- 
tion, he cannot be said to have acted 
“illegally” or “with material irregular- 
ity” within the meaning of S. 115 of the 
Code of Civil] Procedure, to attract the 
revisional jurisdiction of this Court and 
to justify interference in revision. 


14. The revision, therefore, stands dis- 
missed. The learned Civil Judge hag al- 
ready. issued notice to the Defendant- 


respondent to show cause as to why tem- 


porary injunction shal] not be granted. I 
have been told that the defendanf-re- 
spondent hag not yet filed his show cause, 
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The defendant is directed to file his show 
cause within seven days from this order 
and the learned Civil Judge will make 
every effort to dispose of the application 
for temporary injunction as early as 
possible and within this month. 


Revision dismissed, 
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AND A. M. BHATTACHARJEE, J. 


Sonam Tsering, Appellant v. Kunzang 
Sherab. Respondent. 


Civil Appeal No. 2 of 1978, D/- 17-8- 
1981. 


(A) Evidence Act (1 of 1872), S. 50— 
Opinion as to relationship —— Relevancy 
.— Acts amounting to conduct — Admis- 
sibility. 

Per Gujral, C. J.:— When a Court is 
to judge the relationship of a person to 
another, it is only permitted to take into 
consideration the belief of a person pro- 
vided it is expressed by conduct in case 
the witness has specia] ‘means of know- 
ledge. Section 50 requires that opinion 
expressed by conduct alone or in other 
words, conduct based on opinion is ad~- 
missible in evidenze. In the instant case, 
the mere statement of the witness thatS 
was the son ofthe defendant is not based 
on any conduct as conduct alcne can be 
given in evidence. So far the remaining 
part of the statement that S was born 
one and a half years after the marriage, 
It jg too vague to find the basis of any 
finding as it has not been mentioned 
as to where the birth had taken place 
and how the witness was able to know 
about it. (Para 21) 


(B) Hindy Adoptions and Maintenance 
Act (78 of 1956), Sec. 20 — Maintenance 
— Mother is no less under a legal ob- 
ligation to maintain her minor son than 
the father — Mother maintained her son 
— Son cannot claim reimbursement or 
contribution from father. 


Per Bhattacharjee, J.- A mother is no 
less under a legal obligation to maintain 
her minor son than the father. But as- 
suming, that the fathey alone, so long he 
is alive, is obliged to maintain the son, 
the mother, who had to maintain the 
son on her own, can claim reimburse~ 
ment of the sum spent by her towards 
such maintenance, oy that, the father be- 
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ing also equally obliged to 
maintain the son, the mother, 
in such a case, can claim con- 
tribution from her co-obligee; but the 
Son Obviously cannot make any such ` 


Claim for reimbursement or contribution. 
(Parg 37) 

Be thatas it may, the Hindu Adoptions 
and Maintenance Act, 1956, has not been 
extended to Sikkim as yet and cannot, 
therefore, apply ihere- Even if that Act 
was extended to Sikkim, the same would 
not have applied to the parties who are 


Sikkimese Bhutias and have been de- 
clared as “Scheduled Tribes” under 
Article 342 read with Article 366 (25) 


of the Constitution as Section 2 (2) of the 
Act provides that “nothing contained in. 
this Act shall apply to the members of 
any Scheduled  ‘Tribe.......... unless the 
Centra] Government, by notification in 
the Official Gazette, otherwise directs”. 
(Para 38) 
Further, the Buddhist Bhutias of 
Sikkim are not governed by the Hindu 
Law, Mitakshara or Dayabhaga, but are 
governed by their own customary laws 
as asserted by the defendant and his 
witness and as admitted by the plaintiff's 
Own witness also. Even assuming that 
the father was under a lega] obligation. 
under the Hindy Law as it stood before 
codification in 1955-56 -to maintain his 
son, the son cannot maintain a suit 
against the father for the refund of the 
amount which his mother had spent for 


his maintenance and for which she ad- 
vances no claim. (Paras 39, 45) 7 
(C) Hindu Law — Joint family — 


Partition — Coparcener — Rights of. 


Per Bhattacharjee, J.- A coparcener in 
a given case may sue to establish his 
right, if denied, to take by survivorship 
along with other coparceners, the un- 
divided interest of any deceased co- 
parcener on his death. So, though a 
covarcener acquires by birth an interest 
in the coparcenary properties, he cannot, 
unti] there is qa partition, claim any parti- 
cular share in any particular property 
and his right to take by survivorship 
along with other coparceners the undi- 
vided interest of any particular copar- 
cener would only arise on the death of 
the latter. As a result of the collective 
and conjoint ownership of al] the co- 
capacity, 
they are, until a partition takes effect, 
entitled to common possession and en- 
joyment of al] the coparcenary properties 
and can also work out their rights at any; 


oe 
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time by claiming partition. A coparcerer, 
therefore,- while the family remains uait- 
ed, cannot claim a declaration that h21s 


entitled to any particular share in any 


* property. He cannot also claim that he 
be declared to be entitled to any parti- 
cular share in the wndivided share or 
interest of another living coparcener, 
even if the latter be his father, as has 
been claimed by the plaintiff in the in- 
stant case. AIR 1969 SC 1330, Foll. 
{Para 47) 


Cases Referred: Chronological] Peras 


(1978) 2 Sikkim LJ 16 42, 
AIR 1969 SC 1330: (1970) 1 SCA 313 _47 
(1901) ILR 24 Mad 147:10 Mad LJ 294 
(PC) 40 
(1866) 11 Moo Ind App 75 (PC) 47 
(1863) 9 Moo Ind App 539:19 ER 843 
(PC) Katama Natchiar v. Rajah Shiva- 
gunga | 47 
R. K. Aggarwala, for Appellant; T. 
Pandit, with N. K. P. Saraf, for Respon- 
dent. 


GUJRAL, C. J:— On the allegat.ons 
that his mother Chungba Bhutianįi was 
the legally wedded wife of the defendant- 
respondent Kunzang Sherab and that he 
was born out of this wedlock, Sonam 
Tsering, appellant fled a suit in the 
Court of District Judge through his gnar- 
dian claiming maintenance’ from his 


“father ang also a declaration against him 


claiming a right over the properties of 
the respondent, as detailed in the Sche- 
dule attached to the plaint, The- Suit 
„having been dismissed by the District 
“Judge by Judgment dated 5-8-1978 the 


' plaintiff has filed an appeal challenzing 


the correctness of the findings given by 
him. 


2. The basis of the plaintiff’s čaim 


is that his mother had married the re- 
spondent in 1951 and thereafter they 
lived together at Gangtok below the 


Lal Market. In 1955, his materna] grand 
father fell suddenly ill and his mcther 
went to her father’s house in Yangang 
to look after him. At that time, Chungba 
Bhutiani was pregnant and while she 
was stil] at Yangang she gave birth to 
the ‘plaintiff at her parenta] house. Some- 


, . time thereafter she returned to Gargtok 


but the defendant refused to accept her. 
back and even did not permit her to 
enter his house. When al] efforts to pur- 
suade the. defendant to take Chungba 
Bhutiani back into the house failed, she 
left for her parenta] - home. 
The parties having separated 
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for good, the defendant © re- 
married in 1956 whereas Chungba Bhu- 
tiani remarried sometime in 1959. In 
1974, the plaintif filed the present suil 
through his next friend claiming main- 
tenance from September, 1967 onwards 
and a declaration that he was entitled to 
succeed to the ancestral and self acquir- 
ed properties of the defendant. 


3. The defendant, while contesting 
the Suit, not only denied his obligations 
to support the plaintiff but even denied 
the plaintifi’s paternity ang his alleg- 
ed marriage to the plaintiffs mother. 
Challenge was also posed to the main- 
tainability of the Suit. On the pleadings 
of the parties, the following issues were 
framed: 


1. Whether Chungba Bhutiani was 
married to the defendant as alleged in 
the plaint ? 

2. Whether Sonam Tsering was 
to Chungba Bhutiani 
defendant ? 

3. If issues 1 and 2 are proved, is the 
plaintiff entitled to claim any mainten- 
ance from the defendant? If so, what 
amount ? 


4, Whether the plaintiff is also en- 
tilled to arrears of maintenance as 
alleged ? 

5. Whether the plaintiff can claim in- 
heritance from the defendant? If so, 
what is his share? 


6. Whether the suit is maintainable as 
alleged ? 

7. Whether the suits ee from mis- 
joinder of causes of action? If so, its 
effect, l 

8. Whether the suit or any part of it 
is time-barred ? 


Kunzang Sherab 


born 
from the loins of 


9. Relief. 
4. Though issue Nos. 6, 7 and 8 were 
decided against the defendant but as 


issue Nos. 1 to 5, which were the mater- 
ia] issues in this case, were found against 
the plaintiff, his Suit was dismissed. Be- 
ing aggrieved, the plaintiff has filed the 
present appeal] and has challenged the 


findings on all issues found against him. 


We proceed 
separately. 


Issue No. 1 


5. To prove the marriage of the de- 
fendant with Chungba Bhutiani, the 
plaintiff examined the latter as his own 
witness. According to her, she was mar- 
ried to the defendant in 1951 at Yangang. 
She was 13 years of age at that time. 


to deal with the issues 
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The marriage was performed according 
to Buddhist rites and a number of Lamas 
including Changey Gyatso had participat- 
ed in the ceremony. She further added 
that after the marriage, she was brought 
io Gangtok and she and her husband 
lived together in the house of the defen- 


dant in Lal Bazar. Her evidence further — 


shows that a few years later, she conceiv~ 
ed from the defendant and gave birth to 
fhe plaintiff, who was theiy son. Chungba 
Bhutiani also explained the circum- 
stances umder which she -was forced to 
po to her parent’s house, after a few 
years of her marriage and deposed about 
the refusal of the defendant to allow her 
to enter the house when she returned 
from her father’s village. 


6. The learned tria] Court has not 
accepted the testimony of this- witness 
but no coherent reasons have been put 
forth for this conclusion. Emphasis was 
mainly laid on the fact that al} the cere- 


monies, which were necessary for the 


marriage, had not been performed ac- 
cording to Chungba Bhutiani and the 
marriage was, therefore, not considered 
valid. No doubt, this witness named 
some of the ceremonies, which were 
necessary for a valiq marriage and she 
also stated that al] the ceremonies had 
not been performed but while assessing 
the evidentiary value of her 
it would have to be kept in ming that 
She is wholly illiterate person and at 
the time of the marriage she was only 13 
years of age. Moreover, it has not been 
explained through the evidence or has 
not been otherwise established that in all 
the ceremonies, which have been men 
tioned in the statement of P. W. 2, the 
bride takes an active part and would 
thus be fully aware whether those cere- 
monies had been appropriately perform- 
ed or not. To judge whether the marriage 
had been validly conducted anq whether 
all the ceremonies, which were neces- 
sary, had been performed or not, we 
would have to rely on the testimony of 
Changey Gyatso, P. W. 2, who was one 
of the lamas who had performed the 
marriage. This witness has categorically 
stated that he had solemnised the marri- 
age of Chungba Bhutiani and Kunzang 
Sherab. This witness was cross~examin- 
ed regarding the ceremonies which were 
necessary for a marrriage according to 
Buddhist rites, but it was not even in- 
directly suggested to him that the essen- 
tia] ceremonies had not been performed 
in this case. We, therefore, find no reason 
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to hold that the marriage performed by 
Changey Gyatso lama and other lamas 
had not been validly performed. In fact 
the statement of this witness that he and 


other lamas had performed the marriage ` 


between Kunzang Sherab and Chungba 
Ehutiani would imply that a valid mar- 
riage according to Buddhist rites with all 
essentia] ceremonies had been perform- 
ed. It would be futile to suspect that so 
many lamas having gathered for per- 
forming a marriage would not take all 
the necessary steps in that direction. 
While assessing the testimony of this 
witness, it will be pertinent to observe 
that no reason has been brought. out in 
the cross-examinalion of this witness to 
doubt his veracity or impartiality. We 
are, therefore, inclined to accept the 
testimony of this witness and hold that a 
valid marriage was performed between 
Chungba Bhutiani and Kunzang Sherab 
in 1951-52. The learned District Judge 
has also observed that “being a Lama, 
the deposition of this witness in this 
regard could be taken as authoritative 
regarding the validity of a customary 
marriage.” Having accepted this, there 
was no justification for not relying on 
his further statement that in this case, a 
valid marriage had been performed as 
deposed to by him. 


7. P. W. 3, Nimdup Lepcha, has also 
asserted that he was present at the time 
of the wedding. He not only seems to 
be a reliable witness but being a resi- 
dent of Yangang his presence at the 
marriage appears to be natural. The 
only suggestion made to him in order to 
cast qa doubt on his veracity was that he 
had made a petition to the respondent 
regarding some Khazana but the respon- 
dent did not accept his application. This 
admission on his part, by itself, high- 
lights that he is a truthful witness. 
P. W. 4 Chandra Bahadur Basnet, P. W. 5 
Tseten Bhutia and P. W. 6 Dorji Tsering 
have also deposed about the marriage, 
Tke testimony of Chandra Bahadur Bas- 
net was discarded by the learned trial 
Court for the reason that the Khata, in 
which cash gifts given by the relations 
were recorded, had not been produced. 
The relevant Khata must have been in 
the possession of the father of Chunghba 
Bhutiani who had died long ago and its 
non-production could have no effect so 
far as the testimony of Shri Basnet is 
concerned. In fact. we find no reason to 
view his evidence with suspicion. Tseten 


+~ 


me. -mony was fixed. The 
a Judge has found his evidence not 
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Bhutia, P. W. 5, has stated that the cere- 
monies of Khachang and Nangchang 
were performed when the marriage cere- 
learned Sessinns 
rali- 
able for the reason that Chungba Bhati- 
ani had deposed that these ceremonies 
had not been performed. As observed 
earlier, it is not clear whether the pre- 
sence of the girl during these ceremonies 
was necessary. It would be that Churmgha 
Bhutiani’s statement about non-per- 
formance of the ceremonies may be due 
to lack of perception, as she was ha-dly 
13 years old at that time or due to fai ure 
of memory. We find no reason for him 
to testify falsely merely to support the 
plaintiff. Fault was also found in the 
testimony of this witness for the reason 
that he was a close relative of the plain- 
tiffs mother and had been broughf up 
by the plaintiffs grand-father. Beirg a 
close relation of the plaintiffs mother, he 
was bound to have joined in the wed- 
ding and his evidence would, thereczore, 
be relevant. It appears highly unlixely 
that Chungba Bhutiani and her close re- 
lations would falsely set up the marri- 
age between Chungba Bhutiani and 
Kunzang Sherab merely in order to 
boulster the claim of the plaintiff for the 
property. 

8. The last witness, whose evidence 
needs consideration, is Shri Lorji Tser- 
ing, who, at one time, was the Miraster 
in the Government of Sikkim. He is a 
close relation of Chungba Bhutiani. as 


ș he is married to her eldest sister. He has 


testified about the marriage of Chu rgba 
Bhutianj with Kunzang Sherap and, ac- 
cording to him the marriage had taken 
place in 1952-53. This statement of the 
witness has been disbelieved for the re- 
ason that there is a discrepancy between 
his statement and that of the plairtiff’s 
mother, inasmuch as her case is that 
the marriage had taken place in 1951, 
We are of the view that as he was g-ving 
evidence after almost 24 years and tke in- 
consistency could be the result of “apse 
of memory and would cause no reflec- 
tion on his credibility. 


§. On behalf of the appellant much 
stress has been laid on the documestary 
evidence, which consists of certain letters 
alleged to have been written by Xun- 
zang Sherab either to his father-ir-law 
or to Dorji Tsering, P. W. 6. Kurzang 
Sherab, defendant had totally denied 
having written these letters. The plain- 
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tiff then produced Assistant Government 
Examiner of Questioned Documents, 
P. W. 7, who, after comparing the hand- 
writing and signatures of the respon- 
dent’s admitted writings, has opined that 
the questioneg documents are all iñ the 
handwriting of the. defendant. The learn- 
ed District Judge has accepted this evi- 
dence and has ‘concluded that all the 
letters were in the handwriting of the 
defendant. This finding was not challeng- 
ed before us. Even otherwise, we are 
satisfied about the correctness of this 
conclusion. 


Kunzang Sherab- 


10. The questioned letters are Ex- 
hibits 7, 8, 12, 14 and 15 and all these 
have been examined by the handwriting 
expert, 


tt. To establish that al] these letters 
were addressed to Dorji Tsering or to 
the defendant’s father-in-law, the plain- 
tiff has examined Dorji Tsering, who has 
not only deposed that al} these letters 
were in the handwriting of the defendant 
but has also explained to whom these 
letters were addressed and what was in- 
tended to be conveyed in some of these 
letters. This witness was cross-examined 
at some length in regard to these docu- 
ments but no materia] has been brought 
out, which would cast even the slightest 
doubt on the truth of his statement re- 
garding the explanation . furnished - by 
him about what was intended to be con- 
veyed through these writings. 


12. It would be appropriate at this 
stage to have q close examination of 
these documents in order to ascertain as 
to what extent support was available to 
the plaintiffs case that Chungba Bhutiani 


Was married to the defendant. The 
earliest letter in Exhibit P-12, the 


translation of which is Exhibit P-13, and 
is dated 5th of November, 1951. This 
was written from a hostel room at 
Darjeeling, where he was studying at 
that time, and is addressed as “My dear 
Yapla and Chumla”. It has been explain- 
ed by Mr. Tsering that in Sikkimese 
“Yapla and Chumla” are addressed by 
persons of good breeding to their father 
and mother-in-law. Though the contents 
of the letter are not materia] but the 
addressed to Chumgba 
Bhutiani’s father and mother, who were 
described as father and mother, is con- 
siderably significant and thugs helps in 
establishing the plaintiff's case in so far 
as it relates to Chungba Bhutiani’s mar- 
riage to Kunzang Sherab. The next letter 
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in point of time is Exhibit P-15 and is 
dated 3rd Sept., 1968. This letter was 
written from Darjeeling to Dorji Tsering, 


who was describegG as "brother D”, 
Though mainly, this letter talks about 
trivial matters but there is also some 


reference to the family et Yangang. En- 
quiries have also been made about the 
health of Dad. H is in the evidence of 
P. W. 6, Dorji Tsering, that this refer- 
ence is tọ the defendants father-in-law, 
who was lying il] at that lime. We have 
no reason to doubt this statement. 


13. In point of time, the next letter 
is Exhibit 8, which is in Nepali.and its 
translation is Exhibit 9. This is dated 
23rd October, 1953 and is written to 
“Yapla and Chumla”. In this document 
lot of concern is shown for the health 
of the father-in-law and he has been 
requested not to worry too much. There 
is another letter, Exhibit 10, which is 
also addressed as “My dear Yapla and 
Chumia”, It only shows that a constant 
touch is being maintained between 
Kunzang Sherab and the person who is 
addressed ag “Yapla”’. Though it is dated 
12th of September but the year is not 
mentioned. Exhibit 16 is a Post Card əd- 
dressed to Dorji Tsering on 12th October, 
54 and is addressed as “Dear brother”, 
The only matter mentioned in this tetter 
is regarding intended purchase of a 
horse by Dorji Tsering and the negotia- 
tion, which Kunzeng Sherab was mak- 
ing on his behalf. From the letter, it ap- 
pears that they were close to each other 
and it would support the contention the? 
they could be related as is the plaintiff's 
ease, Before we discuss Exhibit 7, which 
is the most important letter, reference 
may be made to- Exhibit 14, which is 
written on 28th October, 1954 and is af- 
dressed to Dorjee Tsering, who is de- 
scribed as “dear brother’. Again, in this 
letter, there is mention of the health of 
Dad and the fact that- Kunzang Sherab 
had received no reply though he had 
written many letters'to him. It is alsa 
mentioned in this letter that alj the 
members of Kunzang were intending to 
boycott him end that he was a ruined 
man. It is further indicated in this letter, 
that Kunzang Sherab was completely 
neglerteq and there was no one to look 
after him. An ` enquiry was also made 
about “Kaily”, who, aecording e 
Dorji Tsering, was ne other person than 
Chungbhaąa Bhuliani and was residing with 
her parents those days, 
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l4. The most important letter and 
which needs consideration at some 
length, is Exhibit P-7, According to Dorji 
Tsering, the opening words “My dear 
brother” referred to him. There is no 
serious challange to this part of the state- 
ment in the cross-exarmination and there 
js no reason for us fo doubt its veracity, 
A number of family matterg are discus- 
ced in this letter at length and a clear 
impression is gained that the writer of 
this letter was a part of the family. The 
fcllowing lines culled out of this letter 
further support the plaintiff's conten- 
tion:— 


“I did not claim the ring or any ox 
from F. in-law. If he offers i.e. ip to 
him and if not J am satisfied. As į being 
merely a son-in-law cf Karung I cannot 
stand aS a claimant as yoy thought of 
ME.. os. But I do not think that we have 
the right to discuss over the properties 
of.....We are not the song of them but 
sons-in-law......I married her not to get 


_ Gneself uvoived in the solution of. pro- 


blem of properties but I married her 
firstly as my parents wished so, secondly 


I liked her and love her and 
thirdly she loves me. Please 
Ga not drag me kack to the pro- 


blem from which I want to keep aloof 
The above letter is rather a lengthy one 
and as observed earlier, a careful perusal 
of this leaves no manner of doubt that 
Kanzang Sherba was connected wit}, the 
addressee of this jetter by marriage. If it 
is accepted that thisletter was addressed 
to Dori: Tsering. which we have no rea- 
son to doubt. the only corelusion pos- 
sible is that Kunzang Sherab was mar- 
ried to Chungba Bhutiani, as it iş estab- 
lished tha! Dorji Tsering was marcied to 
the sister of Chungba Bhutiani. Tne 
learned Sessions Judge has drawn an in- 
ference against the plaintif frorn the 
fact that reference in this Jetter is to 
"Kaily”’, which nomenctature is general- 
ty used for the second daughter and not 
for the third daughter. Dorji Tsering has 
offered explanation for this that as the 
second daughter had dieq Chungba 
Bhutian? could be addressed as “Kaily”. 
In aay case, it is wholly inconceivable 
that if Kunzang Sherba was married to 
mether sister of Chungby Bhutiani, an 
eutirely false case cculd have been sef 
up with a view to show that he was in 
fact married to the plaintifs mother, 
This circumstatice woud have to be 
taken into account in the light of Kur- 
gang Sherab’s statement totally denying 
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to have written these letters or haring 
any relationship with Chungba Bhuticni’s 
family. 


15. For the reasons indicated above, 
we have no doubt that Kunzang Sherab 
Was married to Chungba Bhutian in 
about 1951-52 and to this extent the 
plaintiff’s case is established by Dre- 
ponderance of probabilities. The find ngs 
of the tria] Court on this issue are, th2re~ 
fore, set aside and this issue is found in 
favour of the plaintiff. 

Issue No. 2 


16. In order to establish that the 
plaintiff was the son of the defendarm, it 
would have to be proved that the phain- 
tiff was born in 1955, as it is the piain- 
tiffs Own case that his mother Churgba 
Bhutiani and Kunzang Sherab hac no 
access to each other after 1955 and that 
Kunzang Sherab even remarried in F956. 
From merely establishing that Chumgba 
Bhutiani had given birth to the plaintiff 
before she remarried, it would not neces- 
sarily follow that he was 
Kunzang Sherab. No ‘doubt, the plaintiff 
is entitled to presumption that he was 
the son of the defendant, as we ave 
found that the marriage between Eun- 
zang Shebra and Chungba Bhutiani has 
been established but this presumption 
would stand rebutted if it emerges that 
his birth had taken place after 1955. We 
now proceed to examine the oral evi- 
dence regarding the plaintiffs birt; as 
there was no documentary evidence 
which could form a firm basis of a Ind- 
‘ ing about the date of his birth. 


17. The oral evidence regarding the 
birth of the plaintiff consists ofthe state- 
ments of those very witnesses who had 
deposed about the marriage and though 
their evidence in that regard was aczept- 
ed, their testimony regarding the 
paternity of the plaintiff ig open to seri- 
ous challenge for the reasons hereinafter 
discussed. 


18. The most important piece of evi- 
dence in this regard is the statement of 
the plaintiff's mother Chungba Bhutiani 
and even her statement is damagimg to 
the plaintiff’s casé. According to Chingba 
Bhutiani, she was married at the age of 
13 and soon thereafter she care to 
Gangtok to the house of the defendant, 
which was located near La] Bazar. Her 
statement further is that she lived im de- 
fendant’s house til] she was 20 years of 
age, when she conceived from the loins 
of the defendant. In the opening pert of 
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her statement, she had categorically 
stated that she was married in 1951 anc 
the other evidence shows that the mar- 
riage had taken’ place around that time. 
Viewed in the light of this evidence, it 
would emerge that the plainliff was 
born somewhere in 1958-59 long after 
the defendant has ceased to have access 
to Chungba Bhutiani. This part of her 
evidence was sought to be explained on 
the ground that she may have made a 
mistake about the period between the 
marriage ang the birth of the son, as she 
was an illiterate person. Though this 
witness may have had very little school- 
ing but her memory appears to be fairly 
good. When she made a statement in 1976, 
She deposed that she married for the 
second time seventeen years earlier and 
this tallies with the plaintifi’s case that 
his mother had remarrieg in 1959. Con- 
Sequently, her statement that she con- 
ceived afier seven years of marriage may 
not be inaccurate or based on wmiscon- 
ception. 


Kunzang Sherab 


19. While examining the evidence of 
Chungba Bhutiani. it may also be noticed 
that her version that for some years they 
lived together near La] Bazar in Gangtok 
appears highly doubtful. Her own state- 
ment is that during this time the respon- 
dent was studying at Darjeeling and 
even the documentary evidence shows 
that til] at least 1954 the defendant was a 
student and wag living in the hostel at 
Darjeeling. Chungba Bhutiani’s state- 
ment that after marriage they lived to- 
gether at Lal Bazar does not seem to 
represent the: truth. It may also be 
mentioned that lot of evidence has been. 
produced from Yangang but no witness 
from Gangtok has been examined to 
establish the fact that they ever lived 
together in the town. If for a number 


‘of years they had resided in La] Bazar, 


there would have been no dearth of wit- 
nesses to establish this fact. 


20. Another part of Chungba Bhu- 
tiani’s statement also needs mention af 
this stage. Hey assertion is that a few 
months before the birth of her son she 
received the news of her father’s illness 
and after getting permission from her 
husband she went tg look after her 
father. While she was stil] at her father’s 
house, she gave birth to the plaintiff, 
Shortly thereafter, she returned to 
Gangtok along with the plaintiff but the 
defendant refused to let her in the house. 
No reason whatsoever has been advanced 


32 Sikkim 


for this extremely unnatural conduct of 
the defendant. If her visit to her father’s 
housé was with the husband’s permission 
and was for the purpose’ of looking after 
her ailing father, there could possibly be 
no reason for the defendant to refuse to 
welcome her in the house, especially 
when a son had been born to him. The 
truth of this part of Chungba Bhutiani’s 
statement is highly doubtful as her ver- 
sion is extremely unnatural and highly 
improbable. On the basis of her evi- 
dence, it cannot be held that the plaintiff 
was born in 1955. In fact, it could þe 
inferred from her evidence that the 
plaintiff was born somewhere in 1958-59, 
and in this connection another relevant 
factor may be noticed. According to 
Chungba Bhutiani, in 1976, the plaintiff 
was studying in 11th class in T. N. Higher 
Secondary School, Gangtok. If he was 
born in 1955, he would be 21 years of 
age at that time. It seems somewhat 
unlikely that the plaintiff would be study- 
ing in lith class at such an advanced 


age. On the other hand, it may . seem 

more probable that he was mutch 

younger at that time. : 
21. Besides ‘the statement of the 


plaintiffs mother, there is also the evi- 
dence of Nimdup Lepcha, PW 2, Chandra 
Bahadur, PW 4, Tseten Bhutia PW 5 and 
Dorji Tsering, PW 6 regarding the plain- 
tiffs birth. So far as Nimdup Lepcha is 
concerned, al] that he has stated is that 
Sonam Tsering was the son of the de- 
fendant born to Chungba Bhutianj after 
14 years of their marriage. Firstly, he 
has not stated where the birth had taken 
place*angd in any ease, his statement 
that Sonam Tsering was the son of the 
defendant was not admissible as under 
Section 50 of the Evidence Act “when 
the court has to-form an opinion as to 
the relationship of one person to another, 
the opinion expressed by conduct, as_ to 
the existence of such relationship, of any 
person who as a member of: the family 
or otherwise, has special means of know- 
ledge on the subject, is a relevant fact”. 
So when a Court is to judge the relation- 


Ship of a- person to another, it is only 
permitted to take into- consideration the 
belief of a person provided it is ex- 


pressed by conduct in case the witness 
{has specia] means of knowledge. > Sec- 
tion 50 of the Evidence Act requires that 
opinion expressed by conduct alone or in 
other words, .conduct based ' on opinion 
fig admissible in evidence: In the present 
case, the mere statement of Nimdup Leo- 
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cha that Sonam Tsering was the son of 


. the defendant is not based on any con- 


duct as conduct alone can be given in 
evidence. So gar the remaining part of 


the statement that Sonam was born onej 


and a half years after the marriage, it is 
tco vague to find the basis of any find- 
ing as it has not been mentioned as to 
where the birth had taken place and how 
the witness was able to know about it. 
The: statement of Chandra Bahadur that 
Sonam Tsering is the son of Kunzang 
Sherab also suffers from the same blem- 
ish as that of Nimduo Lepcha on that 
it falls outside the scope of Section 50 of 
the Evidence Act. 

22. In regard to the birth of the plain- 
tiff, Tseten Bhutia has made the follow- 
ing statement :— 

“Chungba came back to Yangang as a 
pregnant woman and Sonam Tsering 
present in Court was born in our vil- 
lage. At the time of return of Chungba, 
Def, had come with her. After 2-3 
months of the birth of the child, Def, 
came to our village: and took back 
Chungba and his son with him to 


‘Gangtok.” 


23. A.bare perusal] of the above would 
show. that it ig a completely different 
version than given by the other wit- 
nesses and especially Chungba Bhutiani 
because of this obvious ang material 
contradiction no trust can be placed on 
his statement regarding the plaintiff's 
birth. It was nobody’s case that the 
defendant had come along with Chungba 
Bhutiani when he came to her parental ~ 
house or he came again after the birth 


of the son. 


24. Lastly we examine the evidence 
of Dorji Tsering. In this regard he has 
stated that “Sonam Tsering is the son 
of the defendant born from Chungba 
present in Court. He. was born after 
about 2 years of their marriage”. His, 
statement regarding the paternity of 
Sonam Tsering is again not admissible 
as the opinion is not based on conduct 
and the remaining part of his statement 
that the birth took place two years 
after, the marriage is inconsistent with 
the statement of Chungba Bhutiani her- 
self and in any case is not of much usa 
to determine the period of birth with any 
exactitude.. 


25. If the evidence led by the plain- 
tiff regarding the period of his birth 
could have been found sufficient to come 
to a-conclusion that he was: born during 


as 


> 7 


‘e ed 
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1955, it could have been establishec that 
he was the son of the defendant ir view 


of the presumption available under Sec-. 
tion 112 of the Evidence Act but as the 


evidence stands, the statement of the 
plaintiff's mother is clearly against this 
conclusion while that of the other wit- 
nesses is too vague, contradictory and 
based on hearsay, to form a reascnable 
basis for such a view. 


26. At this stage, it would be ppro- 
priate to consider the evidence of Shri 
M.C. Mathur, Principal of the T. N. 
Higher Secondary School. He prcduced 
the Admission Register for the year 
1968-69 in the Court and deposed -hat at 
first the date of birth of Sonam Tsering 
entered in. the register was 
This was consequently corrected to 1-2-59 
on the basis of an affidavit of one T. D. 

, Tsering produced by Sonam Teering, 
plaintiff himself. He stated thai the 
affidavit was directly received by him 
from Sonam Tsering and was passed on 
to his office to make necessary correc- 
tions in the Schoo] Register and con- 


sequently, the correction was made in 


the register showing the entry as it stands 
now. No doubt, the School Admission 
Register is a public record mairtained 
by a public servant in the discharze of 
his official duties ang would have fur- 
nished a piece of evidence to es ablish 
the date of birth of the plaintiff, but in 
view of the subsequent correction, much 
evidentiary value cannot be attached to 
this piece of evidence. It is not znown 
as to on what basis the earlier inzorma- 
tion was made but as regards the cor- 


rection, the information was Gerived 
from an affidavit which the  p-aintiff 
himself had supplied. As the person 


_who has sworn the affidavit has net been 


examined, it may not be possitle to 
act on the present entry but even the 


_ earlier entry is of no probative va ue, as 


that entry no longer stands in the re- 


gister, 


27. For the reasong indicated above, 
we hold that, as the evidence stands, itis 
not possible tọ come to a conclusion that 
the plaintiff was born in 1955. Œn the 
other hand, considering the eviderce on 
record the preponderance of_ protability 
is that he was born sometime in 1659. As 
it is the evidence of the plaintiff's own 
mother that there were separation be- 
tween her and the defendant after 1955 
and he even remarried soon thereafter, 
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it would of necessity follow that pre- 
sumption under Sec. 112 of the Evi- 
dence Act is not available to the plain- 
tiff as the parties to the marriage had no 
access to each other at any time . wher 
the plaintiff could have been begotten: 
In this view of the matter, we find the 
issue against the plaintiff and uphold the 
findings of the learned tria] Court, 
Issue Nos. 3, 4 & 5. 


28. Though in view of the findings on 
‘Issue Nos. 1 and 2, it is not necessary to 
decide these issues, but certain salient 
features may be noticed which would | 


Kunzang Sherab 


‘go to show that even with regard to 


these issues the plaintiff’s claim has no 
basis. On behalf of the plaintiff, no 
Satisfactory evidence has been led to 
establish as to by what personal law the 
parties were governed with regard to 
maintenance and inheritance. PW 6, Shri 


‘Dorji Tsering, is the only witness of 


the plaintiff who has deposed about this 
matter and his statement in this regard 
is wholly unsatisfactory. In examina=> 
tion-in-chief, he stated that they were 
governed by Hindu Mitakshara Law, but 
when cross-examined he had to admit 
that they were governed by their ‘'custo- 
mary law of inheritance by birth”. The 
matter was not taken any further, and 
no other evidence was produced to show 
as to what was the custom in regard to 
these matters. The evidence led by the 
defendant, on the other hand, shows that 
they were governed by customary law 
and not by Hindu law. The statement of 
DW 2, Shri Namgay Bhutia, in this re- 
gard is that in the matters of succession, 
inheritance and marriage they were gov- 
erned by their own customs and not by 
Hindu law. The parties are admittedly 
Buddhists of Tibetan origin and no Bud- 
dhist text or case law has been placed 
before us regarding the position of law 
with regard to inheritance or the obli- 
gations of the father to maintain hisson. 


29. It may also be added that so far 
as the self acquired property is concern- 
ed, the plaintiff possibly can have no 
right during the lifetime of his father. 


_AS, regards the claim for maintenance, 


the suit was filed when the plaintiff was 
almost about to retain majority and all 
these years according to evidence or 
record, his mother had been incurring 
expenses for his upkeep and education. 
In this situation, it can be plausibly urg- 
ed that the plaintiff could not claim . 
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arrears of maintenance. It may be 
‘noticed that the suit has not been filed 
by his mother against her alleged hus- 
band claiming for reimbursement of the 
expenses incurred by her on bringing 
up | the child. I am consequently of the 
view that the plaintiff has failed to 
establish Issues Nos, 3 to 5 and as the 
evidence stands al] these issues will 
have to be found against the appellant. 


30. For the reasons indicated above, 
I fing there iş no merit in this appeal 
and the same is hereby dismissed. The 
parties are, however, left to bear their 
own costs. 

BHATTACHARJEE, J.:— 31. I agree 
that the appeal should be 
dismissed and accordingly agree “with my 
Lord the Chief Justice in the order pro- 
posed. But I have, however, arrived 
at my conclusion on entirely. different 
grounds and would, therefore, proceed to 
state them with my reasons. 


32. The plaintiff, alleging himself to 
be son of the defendant born out of 
lawfu] wedlock between: his mother. and 
the defendant has filed thig suit mainly 
for two reliefs as claimed in the plaint:— 


(1) “a decree in favour of the plaintiff 
allowing him maintenance allowance as 
claimed in Schedule ‘A’ of the plaint”; 

(2) “a decree declaring the right of the 
plaintiff to inherit the half of the share 
of the ancestral and self-acquired pro- 
perties of the defendant as given in 
Schedule ‘B’ to this plaint”, - 


33. My Lord has held the marriage 
between the mother of the plaintiff 
and the defendant to have been legal 
and duly proved. But even then My 
Lord has held that. “it is not possible to 
come to a conclusion that the plaintiff 
was born in 1955” and “the preponder- 
ance’ of’ probability is that he was born 
sometime in 1959” when “the parties to 
the marriage had no access to each 
other” and has accordingly decided © in 
-the negative the Issue as to whether the 
plaintiff is- the son of- the. defendant. 


34. As the law abhorg illegitimacy, 
“the law-Courts must not also bastardise a 
“person unless they cannot but. And, 
therefore, if a case can be effectively 
disposed of without declaring the ` birth 
Or marriage of a person to be illegal or 
‘legitimate, it must be disposed of ` ač- 
ordingly. I will; therefore, not go into 
‘the: question of the legitimacy ` of the 
birth of the plaintiff -or the marriage of 
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plaint, is really a claim for past 


father the amount that his mother 


mother deposing as his 


whether he was 


his mother, as, in my view, the appeal 
and the suit giving rise to it, can be 


effectively disposed of on other grounds, 


even assuming, though not deciding, that 


the plaintiff is the legitimate son and his 


mother was the lawful wife of the de- 


- fendant. 


35. The claim for maintenance, as 
will appear from Schedule “A” to the 
main- 
tenance for the period from September, 
1967, up to August, 1973, that is, up to 
the period of the institution of the suit 
and the relevant period of limitation 
under the Sikkim Law being 6 years, the 
claim, if otherwise maintainable, is not 
barred by time. 

36. The case of the plaintiff, as made 


out through his mother, figuring as one 
of his: witnesses, is that the amount 
claimed is what the mother had to and 


did spend for maintaining the plaintiff. 
Itis not a suit by the mother claiming 
reimbursement of the amount spent by 
hey for her son from her husband, the 
alleged father of the son, who 

or neglected to maintain the son. 
isa suit by the son claiming from 


But it 
the 
had 

spent for him towards his. maintenance. 

I have my doubts as`to whether such a 


_Claim by the son can at all be actionable 
„at his instance. 


Undisputedly the son 
has been properly maintained, brought 
up and educated by his mother. Ac- 
cording to the plaintiff son and also his 
witness, the 
mother was deserted by the father im- 
mediately before the birth of the son in 
1955 and began to stay with her parents 
unti] she remarried in 1959. The long 
silence on the part of the plaintiff and 
his mother during this very long period 
of 18 years by itself would indicate 
that no difficulty was experienced in re- 
spect of the maintenance of the plaintiff, 
maintained by her 
mother or by the materna] grand-parents 
Or by the step-father. Even assuming 


‘that the mother, as stated’ by her in her 


deposition, spent the amount, one “can 
very easily understand a cause of action 


‘in her favour for. getting reimbursement. 
‘of the amount from the father of the 
`son. But it is, to my mind at least, diffi- 


cult to understand how any cause of ac- 


-tion can accrue in favour of the son for 
-a decree for 


the amount which her 
mother had spent for her maintenance. 
- 37. Under Section 20 of the Hindu 
Adoptions and -Maintenance: Act, 1956, a 


A.L R. 


refused 


J 


“4, 


a 
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if 
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mother is no less under a legal. obliga-ion 
to maintain her minor son than the 
father as sub-section (1) thereof prov.des 
that “a Hindy is bound, during his or her 
lifetime, to maintain _h:s or_her legiti- 
mate or illegitimate children” and- sub- 
thereof provides that “a 
legitimate or illegitimate child may claim 
maintenance from his or her fathe> or 
mother so long as the child is minor”. It 


may, therefore, be doublful as to whe- 
ther a mother, who has discharged her 
legal obligation under the Act to main- 
tain her son, can claim from the fether 
arefund of the amount spent by her. It 
may, however, be argued that because of 
the expression . “father or mother” in 
sub-section (2) and the expression 
“mother” occurring after the expression 
“father” in the alternative. the obliga- 
tion is firstly on the “father” and then 
on the mother only in the absence o? the 
father. But assuming, that the father 
alone, so long he is alive, is obliged to 
maintain the son, the mother, who haq to 
maintain the son onher own, can claim 
reimbursement of the sum spent by her 
towards such maintenance, or that the 
father being also ecually obliged to 
maintain the son, the nother, in such a 
case, can claim contribution from her 
co-obligee; but the son obviously can- 
not make any such clatm for reimburse- 
ment or contribution. Under the Hindu 
Law, as it stood before the Act, there 
was no such legal] obligation cast on the 
mother to maintain her, legitimate son, 


~ and that was in perfec? consonance with 


the spirit of that law with its high- 
pitched patriarchal bias and prescr-ption 
of perpetual tutelage for women and was 
also probably justifiec because of the 
abject economic dependance of the Hindu 
women of those days, 


_ 38. Be that as it may, the Hindu 
Adoption and. Mainterance Act, 1956, 
has not been extended to Sikkim «es yet 
and.cannot, therefore, apply here. Even 
if that Act was extended to Sikkim, the 
same would not have applied to the par- 
ties before us who are Sikkimese Bhiutias 
and have been declared as “Scheduled 
Tribes” under Art. 342 read with Arz. 366 
(25) of the Constitution as S. 2 (2) of the 
Act provides that “nothing containsd in 
this Act shal] apply to the members of 
any Scheduled Tribe...... unless the Cen- 
tral Government, by notification in the 
Official Gazette, otherwise directs”, 
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39. The plaintiff, however, has assert- 
ed through his witness P. W. 6 that they 
are Buddhist and are “governed by 
Hindy Mitaksharg Law”, I have my 
doubts as to whether Sikkimese Bhutias, 
who are Buddhist by religion, were and 
are and should be so governed and I 
would try to explain some of the reasons! 
for my doubts hereinafter. But even as- 
suming, as I have been invited to do by! 
the plaintiff, that they are governed by 
the Hindu Law, meaning thereby the 
Hindy Law as it stood before the codi- 
fications in 1955-56, or the Hindu Law 
sang alj- legislations, British or Indian, 
and thus assuming that the father was! 
under a legal obligation to maintain his 
son, I donot think that the son can main- 
tain a suit against the father for the re- 
fund of the amount which his mother 
had spent for his maintenance and for 
which she advances no claim. 


40. Another aspect of the matter may 
also be noted. The mother of the plain- 
tiff deposing as P. W. 1 has categorically 
stated that when her son the plaintiff 
“was about 8-9-months old, the defend- 
ant sent his materna] uncle Khari Bhutia 
Mandal to ask for the restoration of the 
child” and that he also told her “that the 
defendant would give some money out of 
his salary for the maintenance of the 
son”, but that she “did not agree and sc 
he went back”. In Mallikarjuna Nayudu 
v. Durga Prasada Nayudu ({1901) ILR 24 
Mad 147), it was urged before the Privy 
Counci] that the suit for arrears of 
maintenance could not be maintained 
without proof of demand and refusa] of 
maintenance. It was held by the Privy 
Council] (at p. 156) that in order te re- 
cover arrears of maintenance, it was not 
necessary to prove a demand for each 
year’s maintenance and that non-pay- 
ment of maintenance to a person entitled 
thereto is prima facie proof of wrong- 
fu] withholding. It- is, therefore, true 
that in order to recover arrears of main- 
tenance the plaintiff was not to prove 





‘demand on his behalf and refusaj] there- 


of by the defendant. But if the mother, 
who was maintaining her son, refused 
to receive any amount from the father 


‘ towards maintenance, it- might be diff- 


cult for her thereafter to recover arrears 
of maintenance through legal process 
with effect from an anterior date. Any 
way, I need not pursue this aspect any 
further as T have already pointed out 
that here i this case, the mother whe 
had spent towards the maintenance of 
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during the lefetime of the latter. 


hey son the plaintiff, is making no claim 
and I have already held that such a 
claim by the son at his own instance 
cannot be actionable, ý 


41. This brings me to the considera- 
tion of the other relief claimed by the 
plaintiff, namely, “a 
the right of the plaintiff to inherit the 
half of the share of the ancestra] and 
self-acquired properties” of his father 
the defendant. I know of no law where- 
undey a son can acquire any right in the 
self-acquireqd properties of the aaa 
“right to inherit” can only arise when 
succession to the properties would open 


on the death of the father dying in- 


testate and until then it is a mere spes 
successionis which can furnish no cause 
of action. This part of the claim of the 
plaintiff, therefore, must and can nol 
but be negatived. 


42. If the plaintiff is a person govern- 
ed by the “Hindu Mitaksharg Law”, as 
asserted by his witness P. W. 6, he can 
be said to have acquired by birth a co- 
parcenary right in the ancestral pro- 
perties in the hands of his father. But 
can it be said the- parties -here, being 
Sikkimese Bhutia domiciled in Sikkim, 
which was not a part of India -before 
1975, were and are governed by Hindu 
Law prevailing in India? From the evi- 


‘dence on record no such conclusion can 


, own customs”. He has also very 
: gorically negatived the right by birth of 


be reached becauase the bald assertion 
of P. W. 6 in examination-in-chief that 
“we are governed by Hindu Mitkshara 
Law” is followed by his own statement 
in cross-examination that “they are 
governed by their own customary law of 
inheritance by birth”, while the defend- 
ant as D. W. 1 has asserted both in’ ex= 
amination-in-Chief and  cross-examina~ 
tion, that “in the matters of suc- 
cession and inheritance and marriage, 
we are governed by customary law of 
ours and not by Hindy Law” and that “it 
is incorrect that in matters of succession, 


inheritance and marriage we are govern- 
ed by Hindu Law”. The evidence of 
D. W. 2, a Sikkimese Bhutia Buddhist 
and a Mandal of three villages for 15/16 
years, is that “in matters of succession, 
inheritance and marriages, we are not 
governed by Hindu Law, but by our 
cate- 


a son in the ancestral properties in the 
hands of his father by ‘stating that 


““grandfather’s property- devolves upon 
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decree declaring . 


‘the Hindu 


A.L R. 


the father and_after his death upon his 
grandson”. The evidence on record, 
therefore, would rather indicate that the 
parties are governed by their own cus- 


tom in matters relating to marriage, suc- .~ 


cession and the like. In Ghimery Lepcha 
v. Karma Wangyal (1978-2 Sikkim LJ 
16) it has been observed (at p. 20) as 
hereunder: — 


“In India, of which Sikkim has be- 
come a part in 1975, there is no law ex- 
cept Hindu Law applicable to the Bud- 
dhist and the Buddhists in India have all 
along been governed by the Hindy Law. 
But in Sikkim also an. impression has 
grown that the Buddhists in Sikkim also 
follow principles relating fo ancestral 
property and joint family as are: followed 
by the persons governed by the Mitak- 
shara School of Hindy Law. Whether 
this was a result of any indigenous deve- 
lopment among the Buddhists in Sikkim 
or was a result of the moulding influence 


of the Mitakshara School of Hindu Law 


prevailing in the neighbouring India or 
wes the result of the projection by the 
Indian Judges presiding over Sikkim 


Courts of their Indian legal training and 


conception as to the Buddhists being 
governed by the Hindy Law, is a differ- 
ent matter, but the impression is very 
much there”. 


It has, however, been pointed out there- 
in that it was not necessary in that case 
to decide as to “whether the impression 
was well-founded or not” becauseit was 
found that the plaintiff-petitioner was to 
fail, whether or not he was governed by 
the principles of Hindu Law. 


43. Great authorities on Hindy Law 
like Mayne (Hindu Law and Usage- 
Eleventh Edition — page 83), Sarkar- 
Sastri (Hindu Law — Seventh Edition— 
page 61), Mulla (Hindy Law—Fourteenth 
Edition—page. 74) are unanimous that 
Indian Buddhists are governed by Hindu 
Law. It may, however, be noted that 
while Sarkay Sastri has not referred to 
any case-Laws in support of this view, 
the case-laws referred to by both Mayne 
and Mulla do not relate to Buddhists at 
all. It is, however, not at al} difficult to 
understand as to how and why the Indian 
Buddhists were and are governed by 
Hindy Law. The Buddhists in India were 
within the ` fold of Hinduism before 
their adoption of or conversion tn the 
Buddhist religion; Buddhism renounced 
Scriptures, denounced the 
Hindu religion and renounced their own 
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religion, philosophy and ethics; bw at 
no point of time they evolved or estab- 
lished or developed any sets of civil ‘aws 
different from those by which they used 
to regulate their secular activities before 
and the Hindu Law, therefore, continued 
to govern them as before in all secular 
matters, 


44. It is now an accepted fact of his- 
tory that Buddhism migrated to 
from India and then made a backward 
: journey to Sikkim along with the T-bet- 
ans, who came to be known as Bhatias 
because of their hailing from ‘“Bnot”, 
the Sanskrit name for Tibet. The 
Tibetans who starteqd coming to Sikkim 
in or about the Thirteenth Century (vide, 
New Encyclopaedia Britanica. — 15th 
Edition — Volume 16) and _ brought 
Buddhism to Sikkim and could not ob- 
_ viously bring Hindy Law with them, as 
they never accepted nor were governed 
by Hindu Law at any point of “ime. 
Therefore, what happened in Ind‘a in 
the case of the Indian Buddhists, name- 


ly rejection of Hindu religion, buf re-. 


tention of Hindu Law, could and did 
never happen in the case of the Sik- 
kimese or Tibetan Buddhists in Sikkim, 
for they having never adopted Hinduism, 
no question of their rejecting the religi- 
ous portion of it and retaining the secular 
Or legal portion thereof, like the Irdian 
Buddhists, could or did arise. The Tibetan 
or the Sikkimese Buddhists, therefore, 
received the Buddhist ‘religion from 
India but not the Indian Hindu Laws 
_ and, therefore, the reasons for the Irdian 
Buddhists being governed or continued 
to be governed by the Indian Eindu 
Laws can have no application to the 
Sikkimese Buddhists. In secular matters, 
therefore, there is every reason to -hink 
that, they were and would be governed 
by their own laws and the evidence on 
record, ag already noted, -also makes 
such indication. In fact, the “Marriage 
Customs of the Sikkimese” as described 
-in the Gazetteer of Sikkim (H. N. Risley 
1973 Reprint Page 55) would -eave 
no manner of doubt that the Sikkimese 
Bhutias had their own laws and customs 
relating to marriage, which were soly- 
androus in nature and could not, there- 
fore, be the law derived from the Eindu 
Dharmashastras according to which a 
Hindu woman could never have plaral- 
ity of husbands and even re-marriage of 
widows had to be sanctioned by express 
legislation during the British regime. 
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45. In the light of the foregoing dis- 
cussion, therefore, and on the evidence 
On record in this case, I would be 
inclined to hold that the Buddhist 
Bhutias of Sikkim are not governed by 
the Hindu: Law, Mitakshara or Daya- 
bhaga, but are governed by their own 
customary laws as asserted by the de- 
fendant and his witness and as admitted 
by the plaintiffs own witness also. And 
in that case, there being nothing on re- 
cord to show that the concepts of 
Apratibandha Daya or Unobstructed~ 
Heritage and of the right by birth in 
ancestral properties, so peculiar to 


_Mitakshara School of Hindu Law, were 


also accepted tenets of the customary 
law governing the parties and there be- 
ing on the other hand, clear evidence of 
D. W. 2 to the effect that a son would 
acquire right even in the ancestral pro- 
perties only on the death of the father, 
the claim made by the plaintiff is liable 
to be negatived. 


46. But as I would presently show, 
even without deciding this ques- 
tion ang even accepting the bald as- 


sertion made on the side of the plaintiff 
that they are governed by “Hindu 
Mitaksharag Law”, the plaintiff would not 
be entitled to’ the relief claimed. 


47. Let me, therefore, assume, that 
the plaintiff is qa person governed by the 
Mitaksharg Schoo] of Hindu Law and as 
such has acquired a coparcenary right by 
birth in the ancestral] properties. But 
even then can’ he obtain the relief claim- 
ed by him, namely, “a decree declaring 
the right of the plaintiff to inherit half 
of the share of the ancestral properties 
of the defendant’? The expression “right 
to inherit” is obviously an inappropriate 
expression in respect of a coparcener or 
coparcenary properties for a coparcener 
never inherits any coparcenary property 
Or any interest therein. As pointeg out 
by the Privy Counci] as early as. in 1863 
in Katama Natchiar v: Rajah Moottoo 
Vijaya Raganadha otherwise known as 
Raja of Shivagunga’s case (9, Moo Ind 
App 539 at p. 611)” according to the 
principle of Hindu Law, there is a co- 
parcenaryship between the different 
members of a united family, and sur- 
vivorship following upon it. There is 


community of interest and unity of pos- 


session between ali the members of the 
family and upon the death of any one of 
them the others may well take by sur- 
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vorship that in which __ they 
had during deceased's life-like a com: 
mon interest and common possession”, 


Coparcener, therefore, even if he is the 
son, cannot claim any right to inherit”, 
the undivided share or interest of any 
other coparcener, even if he is the father. 
A coparcener in a given case may sue 
to establish his right, i£ denied, to take 
by survivorship along with other copar- 
-ceners, the undivided interest of any de- 
ceased: coparcener On his death. So, 





though a coparcener acquires by birth 


an interest in the coparcenary properties, 
he cannot, unti} there is a partition, 
_claim any particular share in any parti- 
cular property and his right to take by 
survivorship along with other coparcen- 
ers the undivided interest of any parti- 
cular coparcener would only arise on the 
’ death of the latter. As the Privy Council 
pointed out as early as in 1866, in Ap- 
povier v. Rama Subha Aiyan ( (1866) 11, 
Moo Ind App 75 at p. 89), “according to 
the true notion of an wundivideq family 
in Hindy Law, no individual member 
of that family, whilst it remain undivid- 
ed can predicate of the joint undivided 


property, that he, that particular mem- 
ber, has a certain definite share”. About 


hundred years thereafter, this lega] posi- 
tion as to coparcenerg and coparcenary 
properties has again been reiterated by 
the Supreme .Court in State Bank of 
India v. Ghamandi Ram (AIR 1969 SC 
1330), where it has been observed (at 
pp 1333-1334) that as a result of the col- 
lective and conjoint: ownership of all the 
coparceners in a quasi-corporate capa- 
city, they are, until a partition takes 
effect, entitled to common possession 
and enjoyment of all the coparcenary 
properties and can also work out their 
rights ‘gt any time by claiming partition. 
A coparcener, therefore, while the 
family remaing united, cannot claim 4 
declaration that he is entitled to any 
particular share in any property. He can- 
not also claim that he be declared to be 
entitled to any particular share in the 
- undivided share or interest of another 
living coparcener, even if the latter be 
his father, as has been claimed by the 
plaintiff in thig case. 

48. For these reasons, I would agree 
with my Lord the Chief Justice that this 
appeal be dismissed. 

Appeal] dismissed. 





Sunil Chandra v. Jitan Panwala 


A. LR. 


AIR 1382 SIKKIM 38 
MAN MOHAN SINGH GUJRAL, C. J, 
AND A. M. BHATTACHARJEE. J. 


Sunil Chandra Jain, Appellant v. Jitan 
Panwala and others, Respondents, 


Civil Misc. Appeal No. 2 of 1981, D/- 
10-12-1981. 

(A) Civil P. C. (5 of 1908), S. 47 — Ex- 
ecution of. ejectment decree — Party 
raising objection under S, 47 that he was 
inducted as tenant after predecessors of 
judgment-debtors surrendered tenancy 
and decree was only against earlier ten- 
ants —- Objection would not be main- 
tainable, 

Where a party raised an objection un- 
der S. 47 to the execution of the eject- 
ment. decree on the plea that he was in- 
ducted as tenant after the predecessors 
of judgment-debtorg surrendered ten- 
ancy and the decree was only against the 
earlier tenants, the same would not be 
maintainable as the objector could ig- 
nore the decree and also because S. 47 
does not apply to a case where the dis- 
pute arises between a party and his own 
representative. AIR 1941 Mad 161 (FB) 
and AIR 1944 Lah 294 (FB), Rel. on. 

(Para 4) 

(B) Civil P. C. (5 of 1908), S, 47 — Suit 
for ejectment —- Minor tenants not pro- 
perly represented by guardian — They 
are not parties within contemplation of 
S. 47 — Objections under S, 47 cannot be 
raised on their behalf. 


Section 47 applies to questions arising 
between the parties to the suit in which 
the decree was passed, that is to say, be~ 
tween the parties who have been pro- 
perly made parties in accordance with 
the provisions of the Code, Consequently, 
where in suit for ejectment, the minor 
tenants were not properly represented 
by a guardian, objections on behalf of 
the minors could not be raised under 
D, 47 to the execution of the decree as 
the minors could not be said to be par- 
ties within the contemplation of S. 47, 
(1909) ILR 31 All 572 and AIR 1917 Cal 


844, Rel. on. (Paras 5, 6) 
Cases Referred: Chronological Paras 
ATR 1944 Lah 294 (FB) 4 
AIR 1941 .Mad 161 (FB) 4 
AIR 1917 Cal 844 5 


(1909) ILR 31 All 572: 6 All LJ 822 (PC) 
5 


S. R. Sarkar with R. K. Aggarwala 
and N. K. P. Saraf, for Appellant; B. C, 
Sharma, for Resnondents. 


LY/AZ/G221/82/PGS/SNV 





saa, p 


4 


1982 


BHATTACHARJEE, J.:— Having h=ard 
the learned counsel for both the parties 
and having gone through the records 
ourselves, we have no doubt that the ap- 
peal has no merit and must fail, and 
that the learned District Judge has r3sht- 
ly rejected the application filed by the 
Appellant under S. 47 of the Civil P. C. 
1908. 


2. The facts necessary for the disposal 
of the appeal may shortly be stated An 
ex parte decree for eviction was pessed 
by the learned District Judge in favour 
of the landlord/decree-holder against the 
tenants judgment-debtors and the de«ree- 
holder has put the decree into execution. 
The appellant before us has filed an ob- 
jection under S. 47, Civil P. C., 1903, to 
the execution of the said decree mainly 
on the ground that the predecessor of 
the judgment-debtors surrendered the 
tenancy in respect of the suit premises 
in favour of the landlord/decree-helder 
long before the suit and the appelant 
was then inducted as a tenant by the 
landlord/decree-holder and is in passes- 
Sion of the suit-premises since then as 
such tenant, And the objector according- 
ly contended that he not having been 
made a party to the ejectment suit. the 
decree is not binding on him. This is 
how the appellant, figuring as the ob- 
jector in the execution proceeding has 
made out his case in paragraph 4 o? his 
application under Sec. 47 of the Tivil 
P. C, :— 


"4. The objector- is a tenant under the 
- plaintiff/decree-holder in- respect of the 
premises in question since 30-6-75 07 a 
monthly rental of Rs. 250/- rupees two 
hundred and fifty only and the saic de- 
fendants/judgment-debtors were not ten- 
ants under the plaintiff/decree-halder 
and as such the decree passed against 
the judgment-debtor is not binding apon 
the objector.” 


3. This being the case of the appel- 
Jant-objector, it is difficult to understand 
how he can object under Sec. 47 o: the 
Civil P, C. to the execution of the decree 
to which he was admittedly not a party. 
If, as the objector contends, he is now 
the tenant in respect of the suit-prenises 
under the landlord/decree-holder, but 
still the latter has obtained a decrees of 
ejectment only against his earlier ten- 
ants, the objector can simply ignore the 
decree and may even resist or obs:ruct 
the execution of the decree. And if the 
decree-holder applies to the Court ecm- 
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plaining of such resistance or obstruction 
under O, 21. R. 97, Civil P. C., the Court 
shall make an order dismissing the ap- 
plication if “the Court is satisfied tha’ 
the resistance or obstruction was occa- 
sioned”? by the objector “claimirg in 
good faith to be in possession of the pro- 
perty on his own account or on account 
of some person other than judgment- 
debtor.” But that is entirely a different 
matter about which we are not obvious- 
ly reauired to express, nor are express- 
ing, any Opinion, 


4, Assuming arguendo that the ob- 
jector is, as he contends, the direct ten- 
ants of the landlord/decree-holder in re- 
spect of the suit-premises, let us further 
assume that he is accordingly a repre- 
sentative of the decree-holder, without 
entering into the ‘question whether a 
lessee has a separate estate or can be re- 
garded to be a representative of tha les- 
Sor. But S. 47,-Civil P. C., on its clear 
terms, applies to questions only “be- 
tween the parties to the suit, or their re- 
presentatives”’ and cannot apply to ques- 
tions between a party and his own re- 
presentative. No citation should be neces- 
sary for this too obvious a proposition;) 
but yet reference may be made to the 
Full Bench decision of the Madras High 
Court in Thondam Annamalai Mudali v. 
Tiruttani Ramasami Mudali (AIR 1941 
Mad 161) and also to the Full Bench de- 
cision of the Lahore High Court in Su-- 
rinder Nath v. Ram Sarup (AIR 1944 
Lah 294), both of which are clear auth- 
orities for the proposition that S. 47 can- 
not apply to a case where the dispute 
arises between a party and his own re- 
presentative. On his own case, therefore 
the objector has no: locus standi unde 
S. 47 and his objection must accordingly 
fail, 


5. By filing a supplementary Memo of 
Appeal, the objector has urged that in 
the original suit, three of the tenants/ 
judgment-debtors were minors and were 
not properly represented by a guardian 
and, therefore, the ex parte decree pass- 
ed therein, which is now sought to be 


executed, owas without jurisdiction 
and is a nullity.” It is no doubt 
settleq that though ordinarily the 


cannot go behind the 
decree, it can go into the question as to 
whether a decree is a nullity and, as 
such, cannot be executed. From the re- 
cords, however, it appears and the learn- 
ed District Judge has also noted in his 
judgment that the three tenants/ judg- 


“40 Sikkim 


ment-debtors, being two sons and a 
daughter of the previous tenant, were 
represented by their mother and natural 
guardian who herself was one of the 
tenants-defendants. It further appears 
that she also put in appearance for her- 
self and as a guardian of her minor sons 
and daughter; but as no appearance 
thereafter was made by her either for 
self or on behalf of her minor children, 
they were proceeded ex parte, Prima 
facie, therefore, there does not appear 
to be ‘any violation of the provisions of 
O. 32, R. 3. But, if, as urged by the ob- 
jector, the minors were not properly re- 
presented, then the minors were not par- 
ties to the present suit or the impugned 
decree passed therein. The expression 
“party” must mean a party who has 
been properly made-a party and a minor 
not duly represented is never such a 
party. This was decided by the Privy 
Council as early as in 1909 in Rashid-un- 
Nisa v. Muhammad Ismail Khan (1909) 
ILR 31 All 572, where in a suit a minor 
not having been properly represented bý 
a “guardian”, it was held (at 582) that 
“S. 244 of the Civil P, C. (of 1882, cor- 
responding to S. 47 of the present Code 


of 1908) applies to questions arising þe- 


END 


Sunil Chandra v. Jitan Panwala 


A.LR. 


tween the. parties to the suit in which 
the decree was passed, that is to say, be- 


tween : the parties who have been pro-|; 





parties in accordance 
with the provisions of the 
and that the minor who was not 
properly represented was not such a 
party. That this is the law under the 
present Code of 1908 also will appear 
from the decision of the Calcutta High 
Court in Kalipada Sirkar v. Hari- 
mohan Dalal (AIR 1917 Cal 844), where 


perly made 


this Privy Council decision has been re- ` 


lied on. 


6. That being so, even if the minors 
were not properly represented, they 
could not come under S. 47 and, there- 
fore, the objector who even does not 
claim through or under them, cannot 
but be out of Court, 


7. The appeal, therefore, fails and is 
dismissed, with no-order as to costs. 


Appeal dismisted, 
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“A HARMONY OF LAWS” 


(By : Mr. Justice V. S. Deshpande, 


1. Till we reach the goal of a uni- 
form civil code for all the citizens of 
India set out in Article 44 of the Con- 
stitution, the 4 religious communities of 
India are governed by their respeciive 
personal laws. I wish to deal with the 


effect of change of religion by a spouse . 


on marriage under the different systems 
of personal laws and in particular un- 
der the Hindu Marriage Act as the pro- 
blem seems to have arisen there. That 
conversion of a spouse from one reli- 
- gion to another will not dissolve the 
marriage and the second marriage by 
the converted spouse will amoun; to 
Bigamy under S. 494, IPC has been 
secured differently for different religi- 
ous communities in India, For the Chris- 
tians the Converts Marriage Dissolction 
Act 1866 ensures that by the conversion 
of a person to Christianity the marriage 
is not dissolved but if the non-convert- 
ed spouse refuses to live with the zon- 
vert then the convert may apply to the 
Court for the dissolution of the marri- 
age on that ground, For the Parsis S. 4 
_ Of the Parsi Marriage and Divorce Act 
(1936) ensures that ~ 


5,4 (1) “No Parsi (whether such Parsi 
has changed his or her religion, domi- 
cile or not) shall contract any marriage 
under this Act or any other law in the 
lifetime of his or her wife or husband, 
whether a Parsi or not except after his 
or her lawful divorce from such wife or 
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husband or after his or her marriage 
with such wife or husband has lawfully 
been declared null and void or dissolv- 
ed, and, if the marriage was contracted 
with such wife or husband under the 
Parsi Marriage and Divorce Act, 1865 or 
under this Act except after a divorce, 
declaration or dissolution as aforesaid 
under either of the said Acts. 


(2) Every marriage contracted con- 
trary to the provisions of sub-s2ction (1) 
shall be void.” 

For the Muslims S. 4 of the Dissolu- 
tion of Muslim Marriage Act, 1939 pro- 
vides as follows: 

“The renunciation of Islam by a mar- 
ried Muslim woman or her conversion 
to a faith other than Islam shall not by 
itself operate to dissolve her marriage. ' 

Provided that after such renunciation, 
or conversion the woman shall be en- 
titled to obtain a decree for the dissolu- 
tion of her marriage on any of the 
grounds mentioned in S, 2: 

Provided further that the provisions 
of this section shall, not apply to a wo- 
man converted to Islam from some other 
faith who re-embraces her former 
faith.” 

2. What about the Hindus? Section 13 
(1) (ii) of the Hindu Marriage Act 1955 
says that a Hindu marriage may be dis- 
solved by decree of divorce at the in- 
stance of one spouse on the grcurid that 
the other spouse has ceased to be a 
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Hindu by conversion to another religion. 
Just as under the Converts Dissolution 
of Marriage Act 1866 so also in the 
Hindu Marriage Act 1955 the inference 
from the statutory provision is that the 
conversion of a spouse does not auto- 
maticaly dissolve the marriage. If the 
marriage continues, the next question is 
whether a second marriage by the con- 
vert would be void within the meaning 
of S, 494, IPC, It is only if the second 
marriage is void that the offence of 
bigamy would be committed under Sec- 
tion 494, IPC, 


3. So far, it has been assumed that 
a Hindu husband converted to Islam im- 
mediately becomes entitled to marry 
again inasmuch as he is governed by the 
Muslim Personal Law under which a 
man may marry as many as 4 wives in 
India. Since monogamy has been en- 
forced in respect of the Christians, the 
Parsis and the Hindus there is a clear 
inducement to husbands marrying under 
the Christian, Parsi and the Hindu’ Per- 
sonal Law to become Muslims if they 
-want to marry again without having to 
first get their existing marriages dissolv- 
ed under the Christian, Parsi and the 
Hindu Personal Law. Fortunately, for 
the Parsis Sec, 4 of the Parsi Marriage 
and Divorce Act provides that not only 
the marriage would not be dissolved but 
even after conversion the husband will 
not be-able to marry again validly and 
if he does so he will be guilty of 
bigamy, A similar ‘provision has been 
made in S. 44 of tha Special Marriage 
Act 1954, A husband married under that 
Act will not be able to marry again by 
being converted to Islam. Under the 
present view of law it is thought that a 
Christian or Hindu husband if convert- 
ed to Islam can marry again even if the 
Christian or the Hindu marrige conti- 
nues to be valid in the absence of a di- 
vorce, Respect to Islam requires us to 
remember that it does not encourage 
conversion for such a purpose which in- 
volved the evasion of the Christian and 
the Hindu Personal Laws. No less a per- 
son than the Shahi Imam of the Jama 
Masjid of Delhi has stated that he would 
- not convert a Hindu to Islam if his pur- 
pose in becoming a Muslim is to marry 
again and thus to escape the restriction 
of monogamy imposed upon him by the 
Hindu Marriage Act. However, many 
miscreants among the Hindu husbands 
have taken resort to this trick of con~ 
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verting themselves to Islam merely with 
a view to marry again. The question 
which I wish to consider is whether such 
a second marriage is legal, 


4, I wish to place for your consid- 
eration a view that law should be in 
harmony with life, Neither the Hindus 
nor the Muslims relish such evasion of 
Hindu Law and abuse of Muslim Law 
by this malpractice, In fact the very -ob- 
ject of enacting S. 4 of the Dissolution 
of Muslim Marriage Act 1939 was to 
teke away the temptation for a Muslim 
wife to change her religion with a view 
to get rid of her husband and marry 
some other person, Prior to the enact- 
ment of that Act conversion of either | 
spouse under the Muslim Personal Law 
resulted in an automatic dissolution of 
the marriage, Prof, Tahir Mahmood in 
his study “Family Law Reforms in the 
Muslim World” (1972) page 174 states 3 
“It may be mentioned that the purpose 
of the provision of S, 4 is to dissuade 
a Muslim woman from renouncing Islam 
only to obtain dissolution of her mar- 
riage against the wishes of her hus- 
band”, i 


5. Thus, a Muslim wife because of 
S. 4 of the Dissolution of Muslim Mar- 
riage Act and a Hindu wife or a Parsi 
wife or a Christian wife cannot marry. 
agair: even if she changes her religion 
because her marriage is’ not dissolved 
by the conversion and polyandry is not 
allowed by the Indian law except 
among some tribes by custom, On the 
contrary Christian and Hindu husbands 
converted to Islam can marry again bẹ- 
cause polygamy is legal under the Mus- 


lim Personal law in India. The first 
question which arises is whether the 
Siate has discriminated against the 


Hindu and the Christian wives in favour 
of the Hindu and the Christian hus- 
bands as regards the effect of conver- 
sion to Islam in this respect, 


6. Apart from this question of dis- 
crimination between the Hindu and the 
Christian wives and their husbands a 
second question also arises, It.is this — 
It is because monogamy is enforced by 
statutes among the Christian and the 
Hindu husbands that they can marry 
again only by evading their personal 
law by becoming Muslims. But a Mus- 
lim does not have to change his religion 
for marrying again under his personal 
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law, Thus while a Muslim husband is 
free to marry without having to chaage 
his religion, the Hindu and the 
Christian husbands have to change 
their religion if they want to marry 
again, Is this a discrimination agatnst 
the Hindus and Christians and in favour 
of the Muslims caused by Parliamentary 
statutes? 


7. Article 15 (1)- of the Constitufion 
says) “The State shall not’ discrimirate 
against any citizen on grounds only of 
religion, race, caste, sex, place of birth 
or any of them.” ‘This means that if 
there is discrimination against a citizen 
based only on the ground of religion or 
of sex or any of them or both of them 
then such discrimination will be cm- 
trary to Article 15 (1), ` 


Originally the personal laws of ithe 
Hindus and the Muslims were a heritage 
from the past, There was no State ac- 
tion by which the Hindus were govern- 
ed by the Hindu Personal Law and ihe 
Muslims by‘ the Muslim Personal Law. 
Therefore, the personal laws contimue 
to be valid in spite of Article 15 (1) 
because the difference between them 
was not due to State action, This pesi- 
tion, however, changed, In 1937 ceme 
the Muslim Personal Law (Shariat) Ap- 
plication Act. The reason why this law 
was enacted was that a large number of 
Muslims in India are converts from 
Hinduism, The Hindu customary law 
continued to apply to these converts 
even. after conversion, This was not 
liked by the Musilm opinion. It was in 
favour of making no exception for any 
Muslim to be governed by any law 
other than the Muslim Personal Law. 
Therefore, Sec. 2 of this Act stated as 
follows s “Notwithstanding any customs 
orusageto the contrary, in all questions 
(save questions relating to agricultcral 
land) regarding intestate succession, 
special property of females, including 
personal property inherited or obtained 
under contract or gift or any other yro- 
vision of Personal Law, marriage, disso- 
lution of marriage, including talaq, ila, 
zihar, lian, khula and mubarat, mein- 
tenance, dower, guardianship, gtts, 
trusts, and trust properties, and wekfs 
(other than charities and charitable in- 
stitutions and charitable and religious 
endowments) the rule of decision in 
eases where the parties are Musi-ms 
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shall be 
(Shariat).” 


Muslim Personal Law 


8, The result is that insofar as the 
application of the customary law to the 
converts to Islam has been prevented 
by this Act, this has been brought about 
not by the unenacted personal law but 
by force of this statute, But the Statute 
itself does not make any distinction be- 
tween its application to converts and to 
others. It says that the Muslim Per- 
sonal Law will apply to all Muslims. 
After the enactment of this Statute it is 
arguable that the authority or the 
source of law for the application of the 
Muslim Personal Law to the Muslims is 
not only the unenacted personal law but 
that personal law as is enforced by this 
statute, This principle which has been 
applied to common law in India is this, 
If a rule of common law is merged in 
the statute law of India then its appli- 
cation is regarded as due not to the un- 
enacted common law but due to the 
Statute even though the Statute is based 
on the common law and merely applied 
the common law to India. For instance, 
many statutes passed by State Legisla- 
tures in India say that in the absence of 
any Statute applicable, the cases would 
be decided according to “justice, equity, 
and good conscience”, This expression 
has been construed to mean such prin- 
ciples of common law as are suited to 
the genius of the Indian people and cir- 
cumstances of the Indian life, The dis- 
tinction between the uncodified common 
law and its application by a statute is 
clear, Had the common law applied as 
such it would have been wholly appli- 
cable without modification. But the sta- 
tutes have given the powers to the 
Courts to exercise a discretion and ap 
ply it only as principles of justice, 
equity and good conscience and the suit- 
ability of the common law to India, It 
can, therefore, be hardly said that the 
application of common law to India is 
by its own force when it is really ap- 
plied by the statutes, 


9. Can this principle also apply to 
the application of Muslim Personal 
Law? The question would have been 
academic but for one reason. So far as 
the uncodified Muslim Personal Law is 
concerned, it was not the result of State 
action and therefore no question of dis- 
crimination by the State could arise 
even if the Muslim Law -was different 
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" from the other personal laws, 


i 


. second wife, 
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Such a 
difference resulted in discrimination 
against the Muslim, Hindu and the 
Christian wives in one way as shown 
above. But now what we have to see is 
whether it is the action of the State 
which enforces not only the Hindu Mar- 
riage Act 1955 and the Christian Marri- 
age Act 1872 but also the Muslim Per- 
sonal Law (Shariat) Application Act 
1937. If all the Statutes are regarded as 
State action then it is arguable that the 
only ground on which the Hindu and 
Christian Law statutes are different 
from the Muslim Law statute is that of 
religion. If such a difference acts in a 
discriminatory way then such dis- 
crimination can be said to be 
by State action and would be 
unconstitutional in view of Article 15 
(1) of the Constitution, This would re- 
sult in the invalidation of the Muslim 
Personal Law (Shariat) Application Act 
1937. But it is far from my intention to 
press for such a consequence, 


9-A. The invalidation of the Muslim 


` Personal Law (Shariat) Application Act 


1937 can be avoided in two different 
ways, Both of them are concerned with 
a true understanding of the Muslim 
Personal Law, The first tries to under- 
stand the Muslim Personal Law from 
inside. The second would understand its 
relationship with the Hindu and the 
Christian systems of Personal Laws, As- 
ghar Ali Engineer, a well-known author 
and intellectual, writing in the Times of 
India, Sunday the 2nd July, 1972, p. 6, 
examines the contents of the Muslim 
Personal Law about polygamy. He says: 


“It would be interesting to examine 
here the clause which is considered the 
foundation stone of the institution of 
polygamy. The Koran says, “If you fear 
that you cannot treat orphans with fair- 
ness, then you may marry other wo- 
men who seem good to you: two, three, 
or four of them. But if you fear that 
you cannot maintain equality among 
them, marry one only or any slave girls 
you may own, This will make it easier’ 
for you to avoid injustice,” 


The approval of polygamy in 
Muslim Law is thus conditional. 
The husband who marries a 


second wife must be able to main- 
tain equality between the first and the 
Ex-hypothesi, such an 
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equality js impossible between the 
Eindu or the Christian wife and the 
second wife married under the Muslim 
Law. The first wife who is bound by the 
Hindu or -Christian Personal Law, can- 
not be divorced by the husband except 
under the Hindu or the Christian Per- 
sonal Law and also cannot seek a di- 
vorce from the husband excep under 
the Hindu or the Christian Law, On the 
other hand the second wife married un- 
der the Muslim Law can be divorced by 
the husband at will and she can also di- 
vorce him under a different law, the 
Dissolution of Muslim Marriages Act 
1939. The fundamental inequality be- 
tween the first and the second wives is 
rooted in the very reason for the con- 
version of the Hindu or the Christian 
husbands, It is only because he was not 
willing to live with the Hindu or the 
Christian wife that he becomes a Mus- 
lim ~ and marries a second wife under 
the Muslim Law, ‘The reason for the 
second marriage is not taking care of 
orphans as was contemplated by the 
Koran, The convert has no intention of 
maintaining equality between the first 
and the second wives, The second mar-- 
riage is not a normal marriage, It is 
abnormal because it is preceded by the 
conversion of the -husband only with a 
view to escape the application of the 
Hindu or the Christian Personal Law. 
This is far from the contemplation of 
the Koran, and therefore, is not accord- 
ing to the true meaning of the Muslim 
Fersonal Law, Further, the Koran con- 
templates that a person who cannot 
maintain equality among the wives must 
remain content with only one wife, He 
is only permitted to have relations with 
slave girls which he may own, This per- 
mission to have relations with slave 
girls would have meaning only if mono- 
gamy was otherwise to be observed. If 
polygamy were permitted then this 
would have been needless, Thus, from 
the point of view of an internal mean- 
ing of the Muslim Personal Law such a 
second marriage is not permiited by the 
Koran and is, therefore, void even un- 
der the Muslim Law quite apart from 
the need of harmony of the Muslim 
Law with other systems of Personal 
Laws, 


The second approach is fo examine 
this second marriage of a convert from 
the viewpoint of harmony between the 


£ 


“ that 


1982 


Muslim Personal Law 
and the Christian Personal Laws. 


and the Hindu 
For, 


' one cannot be content with interpreting 


only the internal meaning of the Mus- 
lim Personal Law about such a second 
marriage, í 


10. On the contrary I am concerned 
with harmony between the two systems 
of law just as there should be harmony 
between the two communities, If the 
harmony can be achiev2d by the princi- 
ples of statutory construction and the 
evasion of the Hindu and the Christian 
Personal -Law can be stopped by such 
construction there is ro need to argue 
the statute applying the Muslim 
Personal Law is invald. The result of 
the harmonious constriction woulc he 
that both the Hindu and the Christian 
statutes on the one hend and the Mus- 
lim Statute on the other hand wou_d be 
valid because they would be applicable 
within their respective ambits without 
trespassing on the field of other per- 
sonal laws, Since it is not the object of 
Islam nor is the intention of the en_ight-~ 
ened Muslim community that Hindu and 
the Christian husbands should be en- 
couraged to become Muslims merely for 
the purpose of evading their own per- 
sonal laws. by marrying again, the 
Courts can be persuaded to adopt a har- 
monious construction cf the laws which 
will result in denying to the Hindw and 
the Christian husbands converted to Is- 
Jam the right to marry again so loag as 
their existing marriages are not dissolv- 
ed according to law, = suggest the fol- 
lowing principles of such harmcnious 
construction, 


11. Firstly, no notice has been taken 
so far of the overriding effect given to 
the Hindu Marriage Act by S. 4 (tb) of 
the said Act which is as follows s 


“Save as otherwise expressly prcvided 
in this Act— 

(b) any other law in force immediate- 
ly before the commencement of this Act 
shall cease to have eff2ct in-so far as it 
is inconsistent with any of the provi- 
sions contained in this Act”, 

It is to be noted that S. 4 is conc2rned 
to give an overriding effect to the Hindu 
Marriage Act 1955. This is quite dif- 
ferent from a provision that purports to 
repeal any other law in force which is 
inconsistent with the provisions of the 
Hindu Marriage Act, There is a clear 
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distinction between the overriding effect * 
and a repeal. In fact S. 30 of the Hindu 
Marriage Act 1955 repeals certain pre- 
vious enactments mostly by the State 
Legislatures which ‘used to deal with 
Hindu marriage and divorce including bi- 
gamy, This section has been repealed by 
Act 58 of 1960 which was a customary 
Repealing Act, It is the practice of 
Indian legislatures to repeal the repeal- 
jing provisions from the Indian Statutes 
as a cosmetic measure. The reason is 
that once the: purpose of repeal is 
achieved the repealed statutes are wip- 
ed out from the Indian Statute Book. 
The repeal of the repeeling provisions 
does not revive the repealed statutes. 
Hence it is deemed unnecessary to keep 
the repealing provisions of different sta- 
tutes on the Statute Book. The effect 
remains that certain statutes were re- 
pealed by 5. 30 of the Hindu Marriage 
Act -1955 finally and these statutes are 
no longer law, Thus the Hindu Marriage 
Act itself makes a distinction between 
S, 30 which repeals certain previous sta- 
tutes and S. 4 which merely gives an 
overriding effect to the Hindu Marriage 
Act, ‘1955, 


12. The meaning of such overriding 
effect has been very felicitously ex- 
pounded by the Supreme Court in Hari- 
shankar Bagla v. State of Madhya Pra- 


“desh, AIR 1954 SC 465. In that case was 


considered S, 6 of the Essential Sup- 
plies (Temporary Powers) Act 1946 
which used the same language as does 
5. 4 (b) of the Hindu Marriage Act 1955. 
It states “Any order made under S., 3 
shall have effect notwithstanding any- 
thing inconsistent therewith contained 
in any enactment other than this Act.” 
The words “shall have effect” are per- 
haps a little less strong than the words 
“shall cease to have effect” used in S. 4 
(b) of the Hindu Marriage Act. The 
words “shall have effect? or “shall cease . 
to have effect” are a well-known device 
used by the legislative draftsmen to 
avoid conflict between two different 
statutes which are inconsistent with 
each other but which did not amount to 
the repeal of the former statute by the 
latter statute, 


13. How the Supreme Court avoided 
the conflict is best expressed in their 
own words. “The orders made under 
5. 3 would be operative in regard to 
the essential commodities covered by 


kad 
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the Textile Control Order wherever 
there is repugnancy in this Order with 
- the existing laws (including the Rail- 
ways Act) and to that extent the exist- 
ing laws with regard to those commo- 
dities will not operate, By-passing cer- 
tain law does not necessarily amount to 
repeal or abrogation of that law, That 
Taw remains unrepealed but during the 
continuance of the order made under 
S. 3 it does not operate in that field for 
the time being, The ambit of its opera- 
tion: is thus limited without there being 
any repeal of any one of its provisions.” 

(Para 12), Translating this for our pur- 
pose it means that the Muslim Personal 
Law enforced by the Shariat Act 1937 
does not allow a conversion to Islam, 
the object of which is only to evade the 
Hindu Marriage Act and the rule of 
monogamy stated therein because the 
convert wishes to marry again in spite 
of the fact that his previous marriage 
continues as before, 


14, Secondly, Courts agree that a 
statute is so construed that it prevents 
its own evasion and evasion of other 
statutes. Of course on this, as elsewhere, 
there are always two opinions, Just as 
One opinion is that the Muslim Personal 
Law being what it is, 
Hindu husband to become a Muslim and 
marry again even though this is done 
with a view to avoid the Hindu Marri- 
age Act, there is an opinion of Lord 
Cranworth LC 3s "I never understand”, 
he says, “what is meant by evading an 
Act. Either you are within it or you are 
not, If you are within it, the course is 
clear and it cannot be said that you are 


hot within it because the very words of . 


the Act may not have been violated.” 
(quoted by Maxwell XIIth Edition 
page 137), On this basis it can be argu- 
ed that once the convert is governed by 
the Muslim Law he can claim the right 


to a sécond marriage even though the 


Muslim Personal Law does not intend 
that such convert should take undue ad- 
vantage of it. for a reprehensible pur- 
pose of avoiding the Hindu Marriage 
Act and leaving his wife bound by the 
first marriage and unable to marry 
again while thé convèr? alone can marry 
again, On the other hand there is the 
opinion which has more adherence in- 
cluding that of Maxwell on Interpreta- 
tion of Statutes Chapter VI, Further, 
the rule in the Heydon casa which is 
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~ port 


A, I, R. 


more fundamental in interpretation of 
statutes than any other rule requires 
the Courts to construe a statute with a 
view to advance the remedy and suppress 
the mischief including the suppression 
of evasion for the continuance of the 
mischief. “This manner of construction 
has two aspects. One is that the Courts 
mindful of the mischief rule will not be 
astute to narrow the language of a sta- 
tute so as to allow persons within its 
purview to escape its net.” This means 
that the Hindu Marridge Act should not 
be construed narrowly but effect should 
be given to its object which is to ‘pre- 
vent polygamy, ‘This object should not 
be allowed to be defeated by the hus- 
band embracing Islam. “The other is 
that the statute may be applied to the 
substance rather than the mere form of 
trensactions, thus defeating any shifts 
and contrivances which parties may 
have devised in the hope of thereby 
falling outside the Act.” If the Hindu 
husband had married again without con- 
version he would have been guilty of 
bigamy under S. 494, IPC because the 
second marriage would have been void. 
The real reason for the voidness of the 
second marriage is that the first marri- 
age is not dissolved even by the conver- 
sion of the husband, It is giving a go-by 
to this substance of the matter to argue 
that the conversion nevertheless allows 
the husband to marry again. 

15. Thirdly, judicial decisions sup- 
harmony, Numerous instances 
come before Judges where the ambit of 
one statute can encroach on the ambit 
of another and vice versa, The Judges 
have so construed the apparently con- 
flicting statutes as to give each of them 
its own separate ambit so that only the 
proper Statute is applied to the facts 
before the Court which gives the deci- 
sion while the other statute is kept 
away as it is not really relevant. The 
latest example of such construction is 
M/s, Jain Ink Mfg. Co. v. Life Insurance 
Corporation of India, AIR 1981 SC 670 
relying upon Shri Ram Narain v, Simla 
Banking and Industrial Co, Ltd, AIR 
1956 SC 614. In the present case the 
Muslim Personal Law is not relevant at 
all because it fs not its objec? to en- 
courage the conversion of Hindu hus- 
band fo Islam merely fo defeat the 
Hindu Law of Monogamy and to help 
bigamy with impunity, Hence a Hindu 
convert marrying again should be dealf 


“n 


982 


with only under the Hindu Marriage Act 
and S, 494, IPC which obviously apply 
because the second marriage is intended 
to be void wider the Hindu Marriage 
‘Act, It is only if the Muslim Personal 
Law îs applied that a defence against 


‘bigamy becomes available to the H ndu 


converts, Once the Court holds that the 
Muslim Personal Law is not to be ap- 
plied because it abhors its exploitation 
for defeating a sister legal system, there 
is no difficulty in dealing with the con- 
verts for bigamy, 

- 16. Fourthly if the Muslim Personal 
Law is allowed to be exploited for this 
purpose then the argument would be 
that the Shariat Act which enforced its 
applicability to such a convert is hav- 
ing a discriminatory effect contrarr to 
Article 15 (1) of the Constitution. For, 
it. permits the same Hindu husbanc to 
marry again after conversion when he 
was not able to marry again under the 
Hindu Law, The differenece is made 
only on the ground of religion and on 
hno other ground. But as I have said it 
is nobody’s intention to invalidate the 
Shariat Act. The Courts would, there- 
fore, naturally prefer to avoid declaring 
this part of the Shafiat Act as uncon- 
stitutional by holding that the Muslim 
Personal Law is not attracted to such 
facts at all because the Muslim Law 
does not favour such motivated conver- 
sion which is abhorrent to it. When two 
constructons of a statute are available 
the Courts would prefer the construc- 
kion which would avoid a statute becom- 
ing unconstitutional. In Kedarnath Singh 
v., State of Bihar, AIR 1962 SC 955 this 
rule was applied by the Supreme Court 
in construing S. 124-A of the IPC in 
spite of the clear language of S. 12124-A 
which could make criticism of the Gov- 
ernment seditious, The Supreme Court 
rejected the literal construction and 
preferred to go by the real objec: of 
the law of sedition and held that unless 
the impugned act involved intentim or 
tendency to create. disorder it could not 
be regarded seditious. Applying this 
decision here it would mean that the 
Muslim Personal Law, literally applica- 
ble to a convert is not to be applied to 
him if the result would be agains- the 
policy of the Muslim Law which does 
not permit its exploitation for the eva- 
sion of the Hindu Law. 


17. For, law is to be true to life. Our 
Constitution is secular to encourage 
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national integration, We have unity in 
diversity, The essence of this facility is 
that the different systems of personal 
laws in India shoyld deal with persons 
subject to them without conflicting with 
each other, 


ig, Article 25 (1) of the Constitution 
guarantees freedom of conscience and 
free profession, practice, propagation of 
religion. The freedom of conscience re- 
spects the belief or faith of a person in 
religion or in a particular religion, The 
Hindu or the Christian husband who 
becomes a Muslim merely to evade 
monogamy and to marry again does not 
do so as an exercise of freedom of con- 
science. The reason for the conversion 
is not the change of his belief but only 
the desire te marry again in contraven- 
tion of the law. Polygamy may be al- 
lowed by the Indian Muslim Personal 
Law but a belief in polygamy is not 
belief or faith in Islam, The decision of 
the US Supreme Court in Davis v, Bea- 
son, (1889) 133 US 333, demonstrates 
this proposition, The territory of Idaho 
had made it prerequisite to the exercise 
of franchise that the voter take an oath 
that he was not a member of any orga- 
nisation which advised or practised the 
“crime of bigamy or polygamy”. Davis, 
a Mormon was denied the right to vote 
as he was a polygamist, The Court up- 
held the statute and denied that poly- 
gamy could be a religious belief. The 
Court developed an objective test of de- 
finition of religion as follows: “The term 
‘religion’ has reference to one’s views of 
his relations to his Creator and to the 
obligations they impose of reverence for 
His being and character, and of obedi- 
ence to His will.” Religious liberty per- 
mits each individual “te entertain such 
notions respecting his relations to his 
Maker and the duties they impose as 
may be approved by his judgment and 
conscience, and to exhibit his senti- 
ments in such form of worship as he 
may think proper, not injurious to the 


equal rights of others”. The Court 
concluded that polygamy / was not “a 
tenet of religion”. Rather, it was, by 


“the general consent of the Christian 
worid in modern times”, a crime, and "a 
crime is not the less odious bécause it 
is sanctioned by what any particular 
sect may designate as réligion”’, Similar- 
ly in Church of Jesus Christ and the 
Latter-day Saints v. United States (1889) 
136 US 1 the US Supreme Court found 
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that the Mormon Church could not be 
ronsidered a religious corporation be- 
eause one of its particular tenets, poly- 
gamy, was merely supposed or imagined 
fo be religious. As a parallel, the Court 
pointed to the Thugs of India who “ima-~ 
gined that their belief in the right of 
assassination was a religious belief; but 
their thinking so did not make it so.” 

19. The freedom of religion statutes 
of MP and Orissa were held to be valid 
by the Supreme. Court in Rev, Stainis- 
laus v. State of Madhya Pradesh, AIR 
1977 SC 908. The judgment of the 
Madhya Pradesh High Court in Rev. 
Stainislaus v. State of M. P., AIR 1975 
Madh Pra 163 was upheld. The reason- 
-ing was this — the freedom of religion 
or conscience of a person is to be re- 
spected against his conversion to an- 
other religion by inducement or allure- 
‘ment. Such inducement may be mone- 
tary or otherwise, The statutes protect- 
ed the freedom of conscience of an indi- 
vidual against his conversion by such 
allurement. It is arguable that it is an 
inducement te a Hindu or Christian hus- 
band that he can marry again without 
dissolving his existing marriage if he 
embraces Islam. Such inducement is in 
fact contrary to his own —— of be- 
lief or conscience, 


20. As for the practice of religion, 
the prohibition of polygamy is based on 
Article 25 (2) of the Constitution which 
gaves from the freedom guaranteed in 
Article 25 (1) a secular activity even if 
it may be associated with religious prac- 
tice, Marriage is secular, specially so in 
Islam, This is why the Muslim Marriage 
Dissolution Act 1939 could be enacted 
without touching Islam as a religion, A 
- US statute which had made polygamy 
illegal in the USA was upheld in Rey-~ 
nolds v. USA (1878) 98 US 145 by the 
US Supreme Court rejecting the Mor- 
mon contention that polygamy was re- 
quired by their religion and a statute 
punishing polygamy would deny them 
their free exercise of their religion, ` 


. 21, A Hindu or Christian husband 


who wishes to marry again contrary to- 


the law by which he is governed is not 
exercising his freedom of conscience in 
becoming a Muslim, He is only interest- 
ed in evading the law. Freedom of con~ 
science is a: noble sentiment, If cannot. 
be used as a pretext for peu reprehen- 
sible action, a> AAR 
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~ firm which has become liable 
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22. Once it is realised that the 
Hindu or the Christian husband is using 
conversion as a means to a second mar- 
riage which he knows is illegai by the 
law by which he is governed and that 
this is his dominant motive, the Courts 
will not be convinced that any exercise 
of either religious belief or religious 
practice is involved in such. ‘conversion 
and second marriage, 


23. The question for decision before 


. the Courts would be whether such evas 


sion of the Hindu law and exploitation 
Muslim Law with a purpose 
which is abhorrent to both the Hindu 
and the Muslim Personal laws should be 
allowed, There are two clear answers {0 
this question. The first is that it should 
not be allowed to an individual by his 
unilateral act’to evade the provisions of 
law at his own sweet will. For instance, 
under the Bombay Sales Tax Act 1959 the 
question arose whether a partnerskip 
to pay 
sales tax can defeat that law by simply 
dissolving. itself atits own sweet will 
Chandrachud, J, speaking for the majo- 
rity in Murari Lal v, B. R. Vad, AIR 


1976 SC 313 had no difficulty in answer- 


ing the question in the negative, In 
paragraph 29 he took up consideration 
of the oft-quoted dictum of Rowlatt, J, 3 
“there is no equity about a tax.” This 
means that a provision by which a tax 
is imposed has to be construed strictly 
regardless of hardship or ccnsequences 
and considerations of equity etc, But 
this dictum has been overworked, The 
better view is expressed by Sarkar, J. 
speaking for the Court “the provisions 
in a taxing statute dealing with. 
machinery for assessment have to be 
construed ‘by the ordinary rule of con-« 
struction, that is to say, in accordance 
with the clear intention of legislature 
which is to make a charge levied effec- 
tive’, (Gursahai Saigal v, C.LT., Punjab, 
AIR 1963 SC 1062), Chandrachud, J. 
therefore, observed in paras 32 and 353 
“Tne resourcefulness and ingenuity 
which go into well-timed dissolutions of 
firms ought not to be allowed to be used 
as convenient instruments of tax eva- 
sion.........One of the postulates of S, 19 
(3) is ‘that a dissolved firm could be as- 
sessed, Such a pdstulate accords with 
the principle that if the legislature pro- 


-vided for a charge of’sales tax it could 


not have intended to render:that charge 
ineffective by. permitting the partners io 


dissolve the firm, an easy enough «hing 
to do.” Applying the principle here we 
may say that Parliament did not irtend 
in enacting the Hindu Marriage Act 1955 
that a previously enacted Shariat Act of 
1937 should be used to defeat its provi- 
sions. Indeed the Shariat Act is a pre- 
vious general law. The Hindu Marriage 
Act 1955 is a subsequent special law. 
The elementary rule af statutory 
struction is that it is the later special 
law which prevails over the earlier gen- 
eral law, Even by that approach the 
Hindu Marriage Act can continue to deal 
with the converted husbands and de- 
clare his second marriage void bezause 
the earlier general law the Shariai. Act 
_ 1937 does not prevail against it. 


24, The reason for such an approach . 


was best expressed by Lord Denning in 
Seaford Court Estates Lid. v. Asher, 
(1949) 2 All ER 155 at p. 164: “When 
a defect appears.a Judge cannot s-mply 
fold his hands and blame the draftsman. 
He must set to work on the constructive 
task of finding the intention of Parlia- 
ment -—- and then he must supplement 
the written words so as to give force 
and life’ to the intention of legislature. 
A judge should ask himself the qu2stion 
how, if the makers of zhe Act had ~hem- 
selves come across this ruck in 
the texture of it, they would have 
straightened it out? He must then do as 
they would have done. A judge must 
-not alter the material of which th2 Act 
is woven, but he can and should iron 
out the creases,” ` This observatior. was 
approved by Sirkar, J. in M. Pentiah v, 
Veeramallappa, AIR 1961 Sc 11C7 at 
-p. 1115 in the following worcs in 
para 28, “I conceive it my duty, ~here- 
fore, so to read the new Act, anless 
-I am prevented by tke intractabil-ty of 
the language used, as to make it carry 
out the obvious intent.on of the legisla- 
ture”, Since the obvious intention ef the 
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Hindu Marriage Act was to maintain 
the principle of monogamy in spite of 
the conversion of a spouse to another 
religion, the intention of the legislature 
has to be carried out by a purposive 
construction, When both the Hindu and 
the Muslim Personal Laws are agreed 
that such a motivated conversion should 
not be allowed to evade the Hindu Mar- 
riage Act and to exploit the Shariat Act 
1937 for an unworthy purpose, the ap- 
propriate judicial. consiruction of the 
statutes will carry out the intention of 
the legislature in consonance with the 
comity of the systerns of personal law. 


25, My final appeal is to the judicial 
creativity. It is simply this. We believe 
in harmony among the communities 
which is inspired by the Constitution. 
We get the word “harmony” from mu- 
sic. It means “the science of chords; 
coincident combination of musical tones. 
An arrangement cr parallel literary 
passages or books, especially the Gos- 
pels, intended to emphasize similarities.” 
We want the music of concord in our 
life, The different communities wish to 
live according to their personal laws. 
None of them wishes to defeat one: per- 
sonal law by allowing itself to be ex- 
ploited for that purpose. It is not be- 
yond creative judicial statesmanship to 
construe the Hindu Marriage Act, 
Christian Marriage Act and S, 494, IPC 
as. being comprehensive enough to deal 
with truant Hindu and Christian hus- 
bands who embrace Islam with the sole 
object of evading the Hindu Marriage 
Act 1955, Christian Marriage Act 1872 
and S, 494, IPC and to hold that their 
second marriage is bigamy under Sec- 
tion 494, IPC. It would be the duty of 
the Courts to help the music of har- 
mony in life by bringing about a har- 
mony between these two personal laws. 
The law will then be true to life and 
there is no better object to be attained 
by if, 


g 


A REJOINDER” 


_ (By: Dr, T, N. Singh, LL.M, (Lond), Ph.D, (Law)  (Lond.), Sr. Advocate, | 
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' The Jegislafive endeavour to end the 
dilemma does not deserve to be &feat- 
ed by purposeless cav-_lling, The dacree- 
holder’s dilemma has a ring of pristine 
reality about it — the apprehensim of 


j 


Supreme Court, New Delhi), 


. 


a painful fulfilment of an expensive and 
protracted double-decked litigation epi- 
tomising law’s failing of delayed deliv- 
erance, The Law Commission was not 
late in realising that law-making must 
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have a direction and a purpose in free 
India and this paradoxical phenomenon 
must disappear in the Socialist Republic 
of India responding to the call and 
crunch of cheap and speedy dispensation 
of justice, more relevant and more 
meaningful for the poor litigant. In suc- 
cessive reports, io wit, 14th, 27th and 
54th, the Commission 
strike the right balance between com- 
peting values and legal principles to re- 
solve the decree-holder’s dilemma. 
Eventually. the legislative corrective fol- 
lowed in Act No. 104 of 1976 which, 
inter alia, amended Ss, 2 and 47 and in- 
serted a new section (S, 99A) in the 
Civil Procedure Code. The foremost 
“basic considerations” which prompted 
the amendment process were said to be 
(a) to ensure a “fair trial’ consonant 
with the “accepted principles of natural 
justice” and (b) to expedite disposal of 
civil suits and proceedings “so that jus- 
tice may not be delayed”.? 


double-check the decree- 
holder’s dilemma? Why play down the 
legislative endeavour? A judicial bon 
mot has politely negatived the legisla- 
tive fiat and the decision has been com- 
mended. We are told that the Patna 
view (AIR 1979 Pat 308) on the inter- 
pretation. of the amended S. 2 (2) is cor- 
rect and sound and that it has to bè 
preferred to the Gauhati view (AIR 1980 
Gauhati 3), However, the recommenda- 
tion is not backed-up by a reasoned 
analysis of the two decisions and it ap- 
pears in the form of an ipse dixit of 
the critic, Indeed, the sophistry of treat- 
ment is confined to textual quotations 
(of the provisions only) projected for 
literal reading. It has also not heen 
noted that Patna stands alone and that 
Gauhati is in good company, receiving 
support from Allahabad, 
42.(FB), Rajasthan ~ AIR 1978 Raj 127 


1. See esp. pr. 41 of 27th Report 
and pr. 1-J-12 of 54th Report. 

2, See pr. -5 of the Statement of Ob- 
jects and Reasons of Amending 
Bill, No. 27-B of 1974, published 

' in Gazette of India, Extraordi- 

~ nary, Pt. JI, sec, 2, dated 8-4-74. 


3, See AIR 1981 Jour. 129 ("The 
Efect of Omission of the Words 


Why, then, 


S, 4P in the definition of Decre@. 
by Sohan= . 


in S. 2 () CPC...” 
lal Sethi, Sr, Advocate, Delhi), 
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took pains to 


AIR 1980 All. 


A. I R. 


and Kerala.4 The views of the two 
schools, which we may describe -as 
“Pro” and “Contra” (legislative intent), 
have to be examined closely in order to 
appreciate their relative merit, 


CONTRA SCHOOL . 


The single negative comment on the 
plain legislative intent received in the 
Patna decision, referred. above, may be 
examined first. The crucial ratio of the 
decision approaches the matter from an 
important constitutional angle bug this 
has gone unnoticed obviously for the 
reason that the decision has not received 
even a cursory examination, Sarwar Ali, 
Actg, C. J., speaking for the court, 
rightly observed that the provision has 
to be interpreted in a way that saves it 
frem the challenge of Art. 14 but, it is 
submitted, his actual decision on this 
point is wrong. The.ratio is based on a 
two-fold assumption 3 . 


First, it has been observed that there 
is no rational basis for classification in 
putting impleaded parties against whom 
the suit has been dismissed as one class, 
different from persons who were not 
impleaded, One need not labour hard to 
prick the fallacy of this assumption, It 
is to be noted that the second tier of 
relief in execution proceedings is modell- 
ed not mainly on the character of the 
litigant but generaily on the character 
of the relief claimed, and the cause of 
action stated, in the “objection”. Relief, 
whether by way of a suit or of an ap- 
peal, is available in cases in which the 
objection is not designed, and is sub- 
stantial, What has been cut by the 
amendment is the immeasurable ampli- 
tude of the right of appeal as what used 
to happen was that the core or spacial 
provision of S. 104 (1) (i) got surpassed 
as a result of the omnibus or general 
provision of S. 96 being invoked with 
the aid of the legal fiction of the defini- 
tion clause, S, 2 (2). What was once ir- 
rational has now been made rational. 
Moreover, this legislative exercise car- 
ries out the constitutional mandate of 

3, See AIR 1978 Ker 208 (FB} = 

= Md. Khan v, State Bank of Tras 
vancore which was unfortunately 
not cited in a recenj decision rë 
ported in AIR 1981 Ker 48 (Kuris 
akose v, P, K, Narayanan}, o-:'!* 


~ 


1982, 


Art. 39A5 
violated? 


How, therefore, is Art, 14 


It may also be noted that the illustra- 
tion given in this connection, in tha de- 
cision, is equally fallacious. It speaks of 
execution of a money decree ani of 
“lability” imposed by the Executing 
court on an exonerated defendant but 
omits totally any reference to O, 21, 
Rr. 30 & 41-54 and wrongly conjectures 
that an appeal would always be imper- 
missible (on the contention raisec by 


the D. H.) again totally overlooking rel- 


evant provisions, viz, Rules 58 (4) and 
103 of O. 21, Similar conjecture about 
non-maintainability of a suit is also 
baseless in view of the provisioas of 
S. 66 (2) and O, 21, Rr. 58 (5) and 104 


of which, too, no notice has been laken. 


fn the decision, 


Second, the provisions of O, 21, Er. 97 
to 103 have been referred to show that 
there was a right of appeal to all par- 
ties if the dispute arises at the staze of 
delivery of possession of the property 
followed in the execution but before the 
sale the right was not available to the 
impleaded party. From this a conchision 
has been drawn that the legislature con- 
templated a right of appeal in respect of 
final determination of matter not ad- 
fludicated upon. It is submitted thai this 
erroneous conclusion resulted from 
overlooking other relevant provisions, 


viz, O, 21, R. 58 (4) and S, 104 (1) (i). 


which do not specifically deny such 


ga * 


right to the impleaded party before 


‘sale, as wrongly presumed by the court. 


Reference may now be made to an- 
other weakness of the decision. I. has 
been held that the word, “suit” (ozcur- 
ring in the first part of S, 2 (2)) includes 
execution proceedings and in doing so 
the observations of the Supreme Court 
On the connotation of fhe expression 
(“suit”) has been wrongly held to ba in- 
applicable, AIR 1976 SC 1503. Indeed, 
the context and the setting and more 
importantly the object and effect o7 the 
amendment lost its significance in the 
process of interpretation adopted ir the 
decision, It is crystal clear that by de- 
leting the words “section 47 or” from 
the second part of S. 2 (2) the legisla- 


' §, I requires the State to promote ~~: 


a legal system that ensures social 
justice of “equal opportunity” in 
jatigation, 
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ture removed the legal fiction which en- ` 
Jarged the scope of S, 2 (2) by relaxing 
the rigours of the word “means” used 
after the word “decree” in the first 
part, Consequently the first part of the 
amended definition clause has becomé 
plainly restrictive; there is no scope left 
to construe it as an inclusive definition. 
It is submitted that reliance in this con- 
nection on the decision in Bhushayya’s 
case is misplaced’ and misconceived, AIR 
1962 SC 1886. The court was not con- 
cerned there with the interpretation of 
S., 2 (2) but of O. 32, R. 7 and it was 
held, in agreement with the Privy Coun- 
cil, (1895) ILR 17 All 106, that execu- 
tion proceedings were continuation of 
suit “within the meaning of O. 32, R, 7” 
AIR 1962 SC 1886 at p. 1892. We have 
supplied emphasis here to point out that 
Patna decision has misquoted Supreme 
Court and Privy Council.® 


PRO SCHOOL 


It has been overlooked that the Gau- . 
hati. decision “ had a precursor in a 
Kerala Full Bench decision’, What is 
noteworthy about this decision is that 
it could catch the spirit imbibed by the 
amendment by referring to a Privy 
Council decision AIR 1948 PC 12 in 
which it found projected the wide scope 
for appeals from orders under S, 47 be- 
fore the amendment of 5, 2 (2) when 
5S. 96 could be invoked. This decision 
was not cited before Lahiri, J. and the 
Gauhati decision was therefore one of 
first impression, _Even so, we notice 2. 
similar view expressed in more direct 
and vigorous terms — “the prime object 
(of the amendment) iis to shorten un- 
necessary and prolonged execution pro- 
ceedings” to enable “the decree-holderzs 
to enjoy the fruitage of their litigation 
as expeditiously as possible’: AIR 1980 
Gauhati 3, Due notice was also taken of 
the new S., 99-A and of the fact that 


6, The observations made by the 
Supreme Court and’ the Privy 
Council were in the context of 
applicability of 5. 141 in one case 
to O. 32, R. 7 and in other case to 
O, 23, R. 1. Both courts held that 
S. 141 did not apply to execution 
proceedings (in matters concern- 
in one case, O. 32, R. 7 ahd in the 
other, O, 23, R. 1) as exhaustive 
provisions on these proceedings 
negated such course, 

Y, See, supra, n. 4, 


p 
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S. 104 was not amended by the legisla- 
ture, to provide, if it wished, for ap- 
peals in explicit terms from orders un- 
der Section 47. It is interesting 
however to note that the ear- 
liest reported decision on the subject is 
that of the Rajasthan High Court 
but it was not cited either before 
the Kerala Full Bench or Lahiri, J, of 
Gauhati High Court, Speaking in the 
same voice the Rajasthan ` Division 
Bench galvanized the legislative intent 
by observing that, “the judgment-debtor 
should not be allowed to have a second 
innings by way of frivolous objections 
and thus defeat the very purpose of the 
decree AIR 1978 Raj 127 at p. 129.” The 
Allahabad Full Bench however takes 
note and approves of the Rajasthan de- 
cision and although Patna decision was 
not cited before it the theory (execu- 
tion being an extension of a suit) pro- 
pounded therein was considered and re- 
ected AIR 1980 All 42 at p. 46. In this 
case the court rightly looked into the 
report of the Joint Committee while -re- 
searching the legislative intent.2 Indeed, 
the judicial consensus evolved by the 
Pro School reflects new bearings in the 
interpretative process flowing from new 
heights of the judicial pyramid? - 


CONCLUSION : REROLLED 
| -INTERPRETATION 


Tautological technique in juristic se- 
mantics has been relegated to its posi- 
tion at the base of the pyramid with 
the apex judicial institution responding 
refreshingly to new challenges of com- 
plex issues of interpretation emerging 
from ever increasing intricacies of the 
variegated pattern of _ litigational 
matrix.1® The interpretative . process is 


8. Ibid., p, 47, 

9. See “The Hussainara case” by, 
Dr, T. N, Singh in (1980) 1 SCC 

© Jour, I, af pp. 2 and 4 and also, 

' “Supreme Court on Acquittal and 
Double Jeopardy’ by Dr, T, N. 
Singh in 1981 Cri LJ 50 (WJour.), 
pr. 1 and f, ns. 1, 3 and 4, How- 
ever, in the Minerva Mills case 
{AIR 1980 SC 1789) the primacy. 
accorded to the Directive Princi- 
ples fell short of the Constitu- 

= tional aspirations embodied in 
Art, 51A (h). 


40. See for example, the latest opin- 
jon of the majority rendered on 


Decree-Holder’s Dilemma 


A IR. 


undergoing at rerolling marked by 


pragmatism and realism and a decreas- 
ing reliance on empty legalism1 In- 
deed, such course is ordained by the re- 
structured constitutional mandate, ád- 
dressed to citizens and institutions alike, 
to develop “the spirit of inquiry and re- 
form.”12 


Long overdue and much needed re- 
form of the procedure of civil litigatioa 
received due recognition in the Amend- 
ing Bill which rightly emphasized the 
“basic considerations” of the enter- 
prise.48 The Joirt Committee of the 
Parliament lent credibility to the 
amending process by inviting public 
opinion on the proposed measures by 
circulating a “Questionnaire” and hold- 
ing sittings throughout the country to 
receive and record evidence.1* In its re- 
port the Committee noted that the ex- 
isting. definition of decree was “mainly 
responsible for the delay in execution” 
and that the definition required to be 
amended “so that the determination of 
question under S, 47 may not amount 
to a decree’?,15 
Surveying the new climate of reorien- 
tation of interpretational norms it is 
difficult to resist the conclusion that the 
Patna decision is not informed by the 
wind of change, Fortunately, the Pro- 
school is gathering force and punch as 
we note that a recent Kerala decision 


Oct. 20, 1981, upholding the vali- 
dity of the Special Bearer Bonds 
(Immunities and Exemptions) Act 
1981, reported on 21-10-1981 at 
p. 5 of The Hindustan Times, New 
Delhi, 


The new trend is marked by an 
appeal to national priorities and 
humanistic outlook of which 
Krishna Iyer, J, was the most 
vocal exponent, See, his Sus 
lakhani Mahajan Memorial Lec- 
tures delivered at the Indian Law 
Institute in 1979 (May 25-27), 
published by Eastern Book Co, 


RY, 


Lucknow, 

12, See Art, 51A (h) of the Constifu- 
tion, 

13 See supra, n, 2. ? 

14, See Appendix IX of the Report 
at p. 98. 


15, Ibid., p, vii (pr, 19 of the Report). 
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has explicitly endorsed the views of 
Allahabad, Gauhati and Rajasthan AIR 
1981 Ker 18. Unfortunately, members -of 
the Bar appear to strike a discordant 


note. An impassioned plea is mad2 to 
reinstate the right of appeal against 
orders under S, 47 becatse (a) it was 


enjoyed for over hundred years anc (b) 


` 
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it was removed “inadvertently’(!).16 
Would the legal profession rise to its 
pristine glory and disprove the adage 
that lawyers thrive on litigation? 


16. See AIR 1978 Jour, 3 —- “Provi- 
sion for Appeal against Order un- 
der S, 47 C.P.C”, by Prem Paul 
Pandit, Advocate, Chandigarh, 
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BOCKS REVIEWED 


“A. P. MATHUR’S COMMENTARIES 
_ ON PREVENTION OF CORRUPTION 


ACT, 1974 AND THE CRIMINAL LAW, . 


| (AMENDMENT) ACT, 1952”, (3rd 
_ EDITION 1981): Revised by K, C. 
, Mehrotra, Advocate (Author of ‘‘Ses- 
' sions Trial” and “Law of Baiks,”) : 
'~ Published by Eastern Book Company, 

Law Publishers and Booksellers, Luck- 
' now, Pages XLVI plus 652. Price Ru- 
. pees 80.00, 
se l 

Since the publication of the ist edition 
of this book in 1963, it has attracted a 
good deal of popularity necessitating the 
issue of this 3rd edn, The main attrac- 
tion of this book is the profuse cas2 law 
dealt with in explaining the various sta- 
tutory provisions on the subject, The 
repeal of the Criminal Procedure Code 
1898 and the coming into force cf the 


new Code (2 of 1974) necessitated con- ` 


siderable changes in the previous edi- 
tion of this book, The revising cuthor 
has taken note of the statutory changes 
and revised the text of the earlie-> edi- 
tion wherever necessary and also incor- 
porated all the latest decisions of vari- 
ous High Courts and the Supreme Tourt. 


The main part of the book (covering 
the first. 475 pages) is devoted io the 
provisions of the Prevention of Corrup-< 
tion Act, 1947, It begins with a detailed 
` note on the Preamble, explaining inter 
alia the principles of interpretation of 
statutes and statutory rules and then 
provides comprehensive commentaries 
on the sections of the Act bringing ouf 
the relevant up-to-date case law, The 


next part of the book comprises the 
text of the relevant provisions o? the 
Penal Code (Ss. 161 to 165-A) together 


with detailed commentaries and case law 
thereon, 


This is followed by the-text and Com- 
_ mentaries on the Criminal Law (Amend- 


ment) Act, 1952 and the Anti-corruption-. 
Laws (Amendment) Act, 1954, 

Despite the fact that quite a few spel- 
ling and other printing errors have crept 
into this book, its intrinsic merit makes 
it a ‘must’ for every law library and a. 
useful reference work for the legal prac- 
titioners, i 
U, S, D. 
HOW TO FILE YOUR INCOME-TAX 

RETURN CORRECTLY TO AVOID 

PENALTY AND PROSECUTION (3rd 

Edn. 1981): by Shri R, N. Lakhotia, 

M.Com., LL.B., Advocate & Tax- Con- 

sultant; Published by Asha Publishing 

House, 1A Love Lock Place, Calcutta; 

Page 10+172; Price Rs, 35.00, 


The most important aspect of income- 
fax law is the filing of the returns by 
all assessees having taxable income. Dif- 
-ferenb forms have been prescribed for 
different categories of the assessees, Not 
merely the return has to be filed in 
time, but it has to be filed correctly. 
Consequences of non-filing of returns or 
filing of incorrect returns have been 
pinpointed and explained, This book 
will be extremely useful to all categories 
of tax payers to enable them to file 
their returns in time and that too cor- 
rectly, The new forms operative with 
effect from 1-4-1981 have been noticed. 
This book will.prove to be useful guide 
not only to various types of assessees, 
but also to tax consultants and Charter- 
ed Accountants, 





S., 5, G. 





TEXT BOOK ON INCOME-TAX (1st 
Edn. 1981): By R. N. Lakhotia, Pub- 
lished by Asha Publishing House, 1A, 
Love Lock Place, Calcutta, 19, Price 
Rs.. 15. Pages 179. l 


TIncome-tax is one of the most impor- 
tant sources of revenue in India, Income- 
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tax was- imposed for the first time in 
860. The Income-tax Act was passed in 
1922. It was materially altered several 
times, The new Income-tax Act, 1961, 
which came into effect from lst April, 
1962, has also been amended over fifty 
times. It has been amended by several 
Finance Acts, including that of 1981. 
The sections referred to in the book un- 
der review are the sections of the L-T. 
Act of 1961, amended up-to-date, 


Mr. Ram Niwas Lakhotia, Tax Consul- 
tant and Editor of ‘Current Tax Bulletin’ 
has given all information about income- 
tax, in simple language, in the book viz. 
General Principles of Income-tax, classes 
of assessees, income exempted from in- 
come-tax, deductions made in computing 
total income; income from salaries, inter- 
est on securities, income from house 
property, profits and gains of business 
er profession, capital gains, income from 
other sources and computation of total 
income of an individual for the purpose 
of income-tax. 


This is a very useful hand book for 
all those who are interested in acquir- 
ing knowledge about income-tax and as 
a text book for students of the B. Com. 
Examination. The author has given 42 
problems about different aspects of in- 
come-tax cases and their solutions for 
the benefit of the students, | 


S. V. M 





“KNOW YOUR INCOME-TAX OBLIGA- 
TIONS” (3rd EDITION 1981) : By 
Ram Niwas Lakhotia, M.Com., LL.B., 
Advocate & Tax Consultant, Publish- 

, ed by Asha Publishing House, Cal- 
cutta, Pages 169. Price Rs, 25.00, 


The earlier editions of this book have 
apparently been very well received by 
the Income-tax Assessees and this new 
edition of the book which takes into ac- 
count the amendments made to the In- 
come-tax Act 1961 since the publication 
of the last edition will, no doubt, be 
found quite useful both by Income-tax 
assessees as well as by persons not li- 
able to pay any Income-tax but “who 
have to fulfil certain obligations under 
the Income-tax Act, 


The author has to his credit a num- 


ber of books on tax laws, such as “How ' 


to Save Income-tax by Tax Planning”, 
“How to save money on Wealth-tax” 
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ALR. 
etc., and is generally acknowledged to 
be a specialist in tax ‘matters. 

As a result of numerous amendments 
(sam2 of them rather unhappily draft~ 
ed’, the Income-tax Act has become a 
complicated piece of legislation and the 
need for a guide book elucidating the 
requirements of the law from the point 
of . view of ordinary tax payers was 
clearly indicated. The book under re- 
view will enable all types of tax-payers _ 
to know what are their tax obligations 
under the law. The different types of 
obligations for different persons have 
been outlined in great details so that 
the persons concerned may readily dis- 
charge the share of their obligations 
properly, 

U, S, D. 





“HOW TO SAVE INCOME-TAX BY 
TAX PLANNING” (4th EDITION 
1981) : By R. N. Lakhotia, M.Com., 
LL.B., Advocate & Tax Planning Con- 
sultant, Published by Asha Publishing 
House, Calcutta, Pages xxxii plus 426. 
Price Rs, 56.00. - 


This is another of Mr, Lakhotia’s nu- 
merous books on tax laws, which seems 
to have achieved considerable popularity 
amcng the tax-payers as is evident from 
the fact that this 4th edition of the book 
is coming out within a year or so of the 
publication of the earlier edition in 1980, 
The author, a lawyer turned journalist, 
is recognised as a pioneer and a special- 
ist in the field of tax laws and has to 
his credit a number of books dealing 
with matters connected with tax laws, 


This book outlines the various aspects 
of tax planning, recourse to which can 
be had by all types of assessees, whe- 
ther belonging to higher or lower slabs, 
or whether carrying on business or pro~- 
fession or having income from salaries, 
house-property, capital gains, or divi- 
dends, ,Theauthor claims that if an 
assess¢e follows the advice given in this 
book he need not incur any expenditure 
on prefessional charges payable to a tax 
consultant as he (assessee) would him- 
self be able to plan his tax affairs by 
referring to the practical illustrations 
given in the book on almost all aspects 
of inccme-tax, which an assessee is gen- 
erally confronted with, The methods of 
tax planning suggested in the book are 
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perfectly legal and the reduction of 
one’s tax liability by taking advartage 
of the provisions of law (or the loop- 
holes therein if any) may not amount to 
tax evasion. i 

The planning of settlements and zifts, 
use of H. U. Fs. arid registered firms in 
tax planning, the method of esceping 
trouble during searches and seizures, 
planning business expenditure and sav- 
ing on capital gains tax, planning emal- 
gamation of companies, etc. have all 
been dealt with and explained in 3uffi- 
cient details, 


The book would, no doubt,- be found 
very useful not only by tax payers but 
also by the legal practitioners, 

| | U, 5. D. 
“HOW TO GET MAXIMUM BENE- 

FITS FOR PERQUISITES FOR EM- 

PLOYEES UNDER THE I. T. LAW” 

(4th EDITION 1981): by Shri Ram 

Naresh Lakhotia, M.Com., LL.B., Ad- 

vocate and Tax Consultant. Publ:shed 

by Asha Publishing House, Calcutta, 

Pages 151, Price Rs, 45.00. 

This small book, now running inte 4th 
edition is a practical guide on some as- 
pects of the law of Income-tax, The 
author has specialised in writing small 
guides for use of those who deal ir In- 
come-tax and the present one is a part 
of that scheme, 

‘Perquisites” which form part of ones 
employment earnings are in some zases 
wholly exempted, some partly while 
some are taxable under the I.-T, Act, 


This small book informs the reader 
his rights to rightfully save on tax- 
liability, The author has taken up pro- 
blems which are likely to arise ir the 


lives of those who get ‘perques” and 
gave solutions to the same, 
It is a good guide, 
B, D, B. 


“MADHYA PRADESH ACCOMMCDA- 
TION CONTROL ACT (ist EDITION 
1981) : by Shri K, L. Sethi, M.Com., 
LL. B., Advocate, Published by L[elux 
Publishing Co., Indore, Total Fages 
1059, Price Rs, 100.00. 


The law relating to landlord and ten- 
ant in the. State of Madhya Prade:h is 
governed by the Madhya Pradesh Act 
; 41 of 1961 which forms the subject mat- 


Looks 
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ter of this book. The Learned Author 
has exhaustively dealt with all aspects 
of the law with the aid of propositions 
duly supported by authorities, which in- 
clude not only decisions of Supreme 
Court and that of Madhya Pradesh High 
Court, but also of other High Courts. 
The synopsis under each section is ex- 
tremely exhaustive and covers all the 
topics so as to enable the readers to 
understand the section and the case law 
thereunder easily. The book has its 
usual feature of giving Table of Cases 
in the beginning and Topical Index in 
the end, It also gives the Rules and 
Forms under the Act. This book will be 
extremely useful to members of the 
Bench and the Bar, 

S, S, G. 


“LAW, MEN OF LAW AND EDUCA- 
TION (ist EDITION 1981) : By H. R. 
Khanna, Published by Messrs N. M. 
Tripathi Pvt. Ltd. 164, Samaldas 
Gandhi Marg, Bombay, Price Rs, 45. 
Pages 184. 

Talks on a wide range of subjects 
given by Mr. H, R. Khanna, former 
Judge of the Supreme Court, at various 
functions during the ‘period 16th Octo- 
ber, 1975 and 27th March, 1980, have 
been published in the book under re- 
view, 

There are 27 talks, grouped under 

three main topics, viz, (1) Rule of Law 

m- seven talks (2) Law and Men of Law 

— eight talks and (8) Law, Education, 

Students and Workers — 12 talks, 


The author has a wide experience as 
practising lawyer, District and Sessions 
Judge, Judge of High Court and the 
Supreme Court, Commission of Inquiry, 
Chairman of the Law Commission and 
Union Minister of Law, albeit for a 
short period. His talks to the lawyers, 
students, youths, teachers and journal- 
ists reflect his sincerity, sympathy to the 
litigating public, suffering of the com- 
mon men, expectations of the modern 
youth and his earnest wish that justice 


‘should be cheap, swift and clean and in 


tune with the prevailing situation, 

The views of Mr. Khanna on the vari- 
ous facets of life, law and society, will 
be found instructive, informative and 
entertaining to all, ; 

S.V M 
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perfectly legal and ihe reduction of 
one’s tax liability by caking advantage 
of the provisions of law (or the loop- 
holes therein if any) may not amount to 
tax evasion. 

The planning of settlements and gifts, 
use of H. U. Fs. and registered firms in 
tax planning, the method of escaping 
trouble during searches and seizures, 
planning business expenditure and sav- 
ing on capital gains tax, planning amal- 
gamation of companies, etc. have all 
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cient details, 

The book would, no doubt, be found 
very useful not only by tax payers but 
also by the legal practitioners, 

U, S. D. 


“HOW TO GET MAXIMUM BENE- 

FITS FOR PERQUISITES FOR EM- 

PLOYEES UNDER THE Į. T. LAW” 

(4th EDITION 1981): by Shri Ram 

Naresh Lakhotia, M.Com., LL.B., Ad- 

vocate and Tax Consultant. Published 
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Pages 151, Price Rs. 45.00, 

This small book, now running into 4th 
edition is a practical guide on some as- 
pects of the law of Income-tax, The 
author has specialised in writing small 
guides for use of those who deal in In- 
come-tax and the present one is a part 
of that scheme, 

“Perquisites” which form part of ones 
employment earnings are in some cases 
wholly exempted, some partly while 
some are taxable under the L-T, Act. 

This small book informs the reader 
his rights to rightfully save on tax- 
liability, The author kas taken up pro- 
blems which are likely to arise in the 


lives of those who get ‘perques” and 
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It is a good guide, 
B. D, B. 
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ter of this book, The Learned Author 
has exhaustively dealt with all aspects 
of the law with the aid of propositions 
duly supported by authorities, which in- 
clude not only decisions of Supreme 
Court and that of Madhya Pradesh High 
Court, but also of other High Courts. 
The synopsis under each section is ex- 
tremely exhaustive and covers all the 
topics so as to enable the readers to 
understand the section and the case law 
thereunder easily. The book has its 
usual feature of giving Table of Cases 
in the beginning and Topical Index in 
the end. It also gives the Rules and 
Forms under the Act. This book will be 
extremely useful to members of the 
Bench and the Bar, 

S, S., G, 
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Khanna, Published by Messrs N. M. 
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Talks on a wide range of subjects 
given by Mr. H, R. Khanna, former 
Judge of the Supreme Court, at various 
functions during the period 16th Octo- 
ber, 1975 and 27th March, 1980, have 
been published in the book under re- 
view, | 

There are 27 talks, grouped under 
three main topics, viz., (1) Rule of Law 
=- seven talks (2) Law and Men of Law 
~- eight talks and (3) Law, Education, 
Students and Workers — 12 talks, 


The author has a wide experience as 
practising lawyer, District and Sessions 
Judge, Judge of High Court and the 
Supreme Court, Commission of Inquiry, 
Chairman of the Law Commission and 
Union Minister of Law, albeit for a 
short period. His talks to the lawyers, 
students, youths, teachers and journal- 
ists reflect his sincerity, sympathy to the 
litigating public, suffering of the com- 
mon men, expectations of the modern 
youth and his earnest wish that justice 
should be cheap, swift and clean and in 
tune with the prevailing situation, 

The views of Mr. Khanna on the vari- 
ous facets of life, law and society, will 
be found instructive, informative and 
entertaining to all, . 

S. V. M. 
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_ Economic Revolution, 


y 


or: ‘Revolution’? 


WANTED EVOLUTION @R REVOLUTION IN JUDICIARY? . 


: } (By : 
(An article for the All India Law 
Seminar under the joint auspices oz the 
Bar Council of India Trust and the Bar 
Council of Rajasthan, 5-9-1981.) l 
Green Revolution, White Revolttion, 
Cultural Revolu- 
tion, Industrial Revolution, Agrarian. Re- 
volution, Educational Revolution, Dalit’s 
Revolution, Student Revolution, and 
dozens in other varied socio-ecormmic 
fields are engaging attention of diff-rent 
and some times diverse and dive-gent 
segments of 68 billion ‘Sons of the Soil’ 
of India, ia, Bharat, A microscopic 
minority of judiciary, though heving 
‘Apex 141’ importance in the Constitu- 
tion, but more, often ignored than rotic- 
ed, undermined: rather. than - apprecaited, 
and constantly in fire, and-under strain 
and constrains, prefers to hear the 
‘voices from graves”, jn compariscn to 
“writing of the walls”, et 


‘This segment of society is by and 
large’ dogmatic and static rather than 
pragmatic . and ` dynamic, Traditionally it 
takes guidance from pzecedents rekting 


Justice Giman 


back to Privy Council of Lord Clives: 


East India Company’s times, rather than 
"felt necessities of tha present times”, 
Leaving aside a few exceptions, here 
and there, this segment prefers veil; 
‘Burqua’ insisting on “Ba-parda”’ even 
in this space-age, ` oe =! 

It is, therefore, - 
the iraditional ‘bullock cart speed of 
dispensing justice, remains unaffected 
by the computers and rocket speed, 
Confronted with the above dilemma, a 
‘billion dollar’ question is, “Evolttion” 


This question provides a very broad 


, and wide compass and in order to ans~ 


wer it, first, we will have to be seized. 
with the problems of judiciary, the hur- 
dles in way of ifs progress and the im- 
pediments in dispensing with real, 
fective, cheap, speedy substantial, and 


above all ‘Social Justic2" to the teeming ` 


billions of this country. . 


The various projects for consideration 
would be, (1) Judicial Reforms, (2) Fin- 
ancial autonomy, (3) Simplificatior and 
Modernisation of laws, . (4) Eradication 
of arrears and avoiding delay in Cispo- 
eal of cases, (5) 
amendments, ` (6) Statute changes for 
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nct surprising that: ` 


ef. - 


Procedural radical 
-tive treatment by various 


Mal Lodha, Jaipur) 


Administrative Tribunals, Lok Adalats, 
Nyaya Panchayats, (7) Legal aid ‘to 
poor, (8) Establishment of All India 
Judicial Services and, (9) Improvements 
of service conditions, (10) Reforms in 
law studies, and (11) Eradication of cor- 
ruption, nepotism and favouritism and 
its streamlining, 

Since, it is not possible to deal with 
all these varied aspects and many others 
for suggesting ways and means of a 
judicial ‘revolution’ :n one Article to be 
contributed to the Bar Council Souvenir 
of Rajasthan, my response to Mr, Mri- 
dul’s request would be to deal with à 
short question of ‘Judicial Revolution’, 
so far as it concerns the problem of 
speedy ‘administration of justice’; “avoid- 


-ing delay and eradicating mounting ar- 


rears," This, of course, again would be 
only a telescopic study’ or-an outline of 
the gigantic problem and not an ex~ 
haustive and comprehensive paper on it. 

With the above introduction now lef 
me come to brass. tacks, in an untradi- 


tional manner by a classical ‘Question- 
Answer’, : 
ein relation to our Courts of Justice, 
His majesty — 


„asked, what Time was usually spent 
in determining “between Right & Wrong, 


(Swift, Gulliver’s Travels) (‘Delay in 
ihe .Court’ by Zeisel, Kalven Jr, 
Buchhoz]l (59) ), 
- The answer to demonstrate extreme 
case of delay would have been “Centu- - 
ary” en by pngna: Courts in Linto’s 
case, 

“Justice ‘delayed is justice denied” is i 
one of the golden principles having un- 
iversal recognition in all- ages, “Justice 


should never be broken on the wheels . | 
of statistics” is conira-indication of the 


above maxim’s application, The - difficull 
task is of striking a balance and imparf» 
ing speedy and ready justice, ensuring 


-af the same time that if is real justice, 


substantial Justice and above all ‘Social 
g ustice’ a 

. A fast developing country like India 
can ill afford to permit Linto’s prece- 
dents (Linto it v, Footmal 1919) which 
took over a Centuary for its disposal in 


. England, 


The age old malady of ‘delay & ar- 
rears’ was sought tc be given conserva- 
commissions 
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and committees suggesting remedies and 
orthodox treatment, but not an “opera- 
tion’. Commencing from 1924, Rankin 
Committee, the Indian Judicial system 
was sought . to be reformed by Sudhi- 
ranjan Das Committee in 1949, Wanchoo 
Committee 1950, Law Commission head- 
ed by late Shri M. C, Setalvad in 1954- 
55, and Sikri-Shah Committee in 1969- 
72, The Royal Commission in England, 
. and many Committees in United States 
of America have spent years together 
in suggesting remedies, but except the 
Socialists Countries, the remedies sug- 
gested have proved to be more onerous 
and- complicated, than the malady which 
was sought to be cured. Even then, 
there are some radical measures sug- 
gested by them which even in the chang- 


ed context of today deserves to be ac- . 


cepted and implemented, but I would 
deal with them a little later, 


~ All over the country the number of 

undertrials in prison exceeds the num- 

ber of convicts, The Shah Commission 

disclosed that on January 1, 1975, the 
(Contd. on Col, 2) 
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total population in India’s Jails was 
220146 and out of them 126772 (55%) 
were undertrials. (Shah Commission Re- 
port, p. 410). 


One Lambardar Gorain has 
Renchi Jail since June, 1970. He was 
charged with an offence under the 
Arms Act for which maximum punish- 
ment was two years. But he remained 
in jail as an undertrial till he was re- 
leased under the orders of Supreme 
Court in 1979. (The Times of India, Feb- 
ruary 28, 1977). 


been in 


The great economist Malthas estab- 
lished that the population increased in 
Geometrical proportion whereas the 
means of subsistence multiplies in Ari- 
thmetical proportion only. An analysis 
of the statistics of Rajasthan would show 
that the increase of population during 
the last 3 decades taking 1951 as the 
base year has been less than two and a 
half times but the increase in pendency 
of cases of High Court alone have been 
10 times. This would be obvious from 
the following table: 


(See, for details Table I) 











Year Institution Disposal Pendency Nos. of, “‘Judges- Population 
1961 3532 - $908 . 3022 : 12 1,59,70,744 
' (95.1.51.) 

l ; 8 

. (26.1.51) 7 
1961 4477 4656 5593 9 - %,01,55.602 
1971 8648 - 7314 9445 12 2,57,65,806 
1981 21093 17281 28636 12 3,41,02,912 
(Apr.) (Deo. 80.) (Dec. 80) (Apr. 81) 


Whereas the resources and means and judicial establishment to cope with the vadioial 
work in High Court have not inoreased in Arithmetical proportion, the increase and growth 
of institution and pendency of cases is in Geometrical proportion creating a situation, which 


_ warrants serious consideration of all. 


The pendency of cases at the end of 1979 in the various [adian High Courts is 6.17, 239 
in comparison to 3,00,317.of 1967, and 2,09,311 of 1962 ‘which meang it doubles- -in every 
one decade. The following figures of pendenoy of various High Oouris of 1967, 1977 & 1979 


would substantiate the above deduction. 


(See, for details, Table ID) 





Name of the High Oourt YEAR 
; 1987 1977 1979 
Allahabad 63802 132749 103338 
Andhra Pradesh 25429 15887 25053 
Assam and Nagaland 2574 
Bombay 30267 52592 57998 
Calcutta . 54501 72448 T7764 
Delhi 15591 26587 30431 
Gujarat 15024 11722 _ 15871 
6548 7135 


Gauhati 
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Jammu & Kashmir -1146 4742 6753 
Kerala 26168 42739 31712 
Madhya Pradesh 11197 46613 37952 

Mysore 11690 36449 55720 
Oriasa ‘ 5676 6042 9333 
Patna 10658 29435 34482 
Punjab & Haryana - 18817 46060 34115 
Rajasthan 8086 20558 58630 
Madras 51763 - 58530 
Sikkim 21 29 
Himachal Pradesh 5019 6129 

Total 300317 624000 617239 


The strength of Judges has not tsen proportionately increased, either with the growth 
Even the fall sanctioned strength ia not} being utilised which 


of population or litigatior. 
would be borne out by tha following chart: 











NU&BER OF JUDGES i 
Name ot State _ YEAR 
1961 1961 1971 1981 
Supreme Court : 15 16 16 
Allahabad 19 38 48 60 
Andbra Pradesh 10 19 22 29 
Bombay i 20 19 28 39 
Caloutta . BB 25 43 32 
Delhi 17 26 
Gujarat 9 16 16 
Maibya Pradesh 10 15 17 24 
Himachal Pradesh 1 1 3 3 
Punjab, Haryana 7. 18 17 21 
Rajasthan 9 10 13 14 
Kerala 10 14 14 
Madras 18 14 18 21 
Jammu & Kashmir 3 5 4 
Assam 2 4 4 5 
Mysore 5 10 16 22 
Orissa 4 6 7 7 
. Patna 14 20 21 25 
Sikkim 2 





Hon’ble Shri Y. V. Shandrachud the 
Chief Justice of India is of the opinion 
that unless something revolutionary is 
done arrears would become unmanaga~ 
ble in the next decade, He disazreed 
with the idea of simply appointing more 
Judges to cope with the situation, Even 
if 20 more Judges were appointed to the 
Supreme Court, he did not think the 
14000 odd special leave petitions pending 
in March, 1979 alone zould be disposed 
of. (The Statesman, April 8, 1979, p. 7). 

On July 30, 1978, the then Law Min-~ 
ister expressed the hope, 


“The back log of cases would be <lear- 
ed in five years so thet no case took 
more than a year to be decided in the 
High Courts. The ultimate objettiv=, he 
said, was to bring down the period of 
pending to six months. The financial 
constraints in effecting such a far raach- 


ing reform are also stated to have re- 
ceived the Government attention.” (The 
Times of India, March, 14, 1971, p. 6). 

“The Seventh Finance Commission 
was approached to allocate Rupees 
ninety eight-crores to enlarge the judi- 
ciary at all levels”, (The Times of India, 
March 14, 1971, p. 6). 

Shri Shanti Bhushan gave statement 
that Government of India is determined 
to create a situation where a case from 
trial Court to final Appellate Court 
would take one year to be completed. 
But this proved to be ‘Utopian’ and since 
then, the arrears have increased with 
more speed. 

In England at London only 50 cases 
are filed per year but in Rajasthan the 


latest filing is of 12000 per year and 
Chandigarh, 4000. In Supreme Court, 
according to Shri Chandrachud, 14000 


t 


be Journal 


odd special leave petitions were filed 
in March, 1979, alone, 

Pandit Nehru while addressing a con- 
ference of State Law Ministers expres- 
sed alarm at the slow pace of the wheels 
of justice and pleaded for a change of 
attitude and a genuine effort to accele~ 
rate the judicial machine which accord- 
ing to him is rusty and outmoded, (Time: 
of India, March-11, 1969, p 6). 

J. C. Shah Former, C., J., observed as 
ynder z i 
“The accumulation had reached such 
a proportion that there is danger of 
judicial administration breaking down 
in few years, if the 
Courts increased at the rate at which 
they were mounting today, I shudder 
to think what the position of judicial 
administration will be in a decade or 
two if the present vast disparity be- 
tween the -inflow and disposal of cases, 
continues, Unless this problem is tackl- 
ed, the litigants might be gripped with 
a sense of frustration and loss of con- 
fidence in Courts and Tribunals.” (Asian 
Recorder, 8-1-71, p, 9951), 

M. Hidayatullah Former C, J,, said 

“Legislatures should share equally 
the blame for impeding speedy dispen- 
sation of Justice to the people, The 
Legislatures often hurried through ill 
drafted Legislation.” (Statesman March, 
¥, 1970, p, Y) 

S. M, Sikri C, Ja 
paid once x 

“We are fast approaching a stage not 
only in tax matters but also in other 
eases where the case load is so heavy 
that it will crush the present judicial 
gystem”, (Statesman October 29, 1972, 
Pp. 9) | 

“If laws and statutory. rules and 
orders are carefully drafted litigation 
will lessen, But it is unlikely that the 
executive and the Legislatare will mend 
their ways”, (Tribune March 14, 1971). 


(Supreme Court), 


Arrears have also increased because 


according to S, M. Sikri, the Former 
Chief Justice, some of the Judges do not 
control the hearing firmly, 


He cited a case which fook 10 ro 
before S, B., another 10 days before 
D. B., but only 1 day in Supreme Court, 
because the counsel were asked to be 
precise and relevant, 

No doubt, the counsel should be heard 
fully but if the point is barely arguable 
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cases . before the ` 


ALR, 
or the point or authority cited is irrele- 
vant a Judge should politely ask the 


counsel to proceed to the next point, 
“Times have come when the time of 


the Court must be rationed like a scarce 
essential commodity, The Judges and 


couns2] must keep in mind the thou- 
sands of litigants who are impatiently 
waiting for their. cases to be heard,” 
(Tribune March 14, 1972, p. 6). 


S, M, Sikri also said: 


“Some people are under the impres- 
sion that the Judges do not work hard 
enough”, “Most judgments are dictated 
on Saturdays and Sundays, There aré 
no holidays or rest days for us, On 
average, a Supreme Court Judges works 
60 to 70 hours a week. Some work even 
harder ‘than that, There is, therefore, 
no scope for increasing. the hours of 
work”, (Tribune March 14, 1972 p. 6), 

The High Court arrears Committee, 
1972, under the Chairmanship of Justice 
J, ©. Shah made several recommenda- 
tions. The Law Commission on May 10, 
1979 in its 79th Report considered the 
question of arrears in High -Courts, The 
Commission noticed that from 1972 to 
1977, there was more than 50% increase 
in pendency in the case of 9 High Couris 
and less than 50% but more than 20% 
in the case of 3 High Courts, The increa- 
se in Rajasthan was §3.9, In Karnataka, 
it was 229.7 and Madhya Pradesh, it was 
225.0, 

The Commission suggested the fole 
lowing norms on the basis of its 14th 
report for disposal — second appeals and 
letters patent appeals, 1 year, first appeal 
2 vears, Tribunal matters, writs and 
civil revision, 3 months, The Commis- 
sion *n its 79th report agreed with it but 
extended the period of -writs to 1 year 
and reduced the period for habeas 
corpus writs to 2 months, It also 
opined that cases of Income-tax Refer- 
ences and Sales Tax cases should be 
decided within 1 year. All cases aris- 
ing from Land Reforms Act or Tenancy 
legislation and Rent Control Acts should 
be decided within 6 months, 

In this connection the Commission 
emphasised the numerical and qualita- 
tive aspect of the strength of the Judges 
in High Court, It recommended ap- 
pointment of additional and ad hoe 
Judg2s for clearing backlog and observ- 
ed that Chief Justice’s recommendations 
for the appointment of Judges should 
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be attended promptly, the maximum 
limitation being 6 months, 
The recommendations are summerised 

in para 3 of page %9 which reals as 
under tes 

“Strength of High Courts: 
and qualitative aspects, 

(12) Institution being in excess o- dis- 
posal, any scheme for improvement 
must ensure that:—~ 

ü) the disposal is not less than the 
Institution; and 

(ii) the heavy backlog is reducec, one 
quarter be cleared in one year ‘Increase 
in Judges strength is unavoidable. 

(13) Permanent strergth of each High 
Court should be fixed and revi=wed, 
keeping in view the average insticution 
during the preceding shree years, 

(14) For clearing arrears, -addiional 
and ad hoe Judges should be appcinted,. 
However, it is not 


num=2rical 


only additional Judges for the pmrpose 
as, ordinarily, persons so appointed 


should not be sent back to the profssion 
or to their substantive judicial posts, 

(15) Recommendation of the Chief 
Justice (for the appointment of Jadges) 
should be attended to promptly, Am out- 
side limit of six months should Ee ob- 
served in this regard, 

(16) For clearing arrears, Article 224A 
of the Constitution may be avaikd of 
Retired Judges, who had'a repttation 
for efficiency and quick disposa, and 
who retired within three years, ke re- 
appointed ad hoe under’ this erticle, 
Persons: who have retired from other 
High Courts can also be considered, The 
appointments should be normally for 
one year, to be extended by further 
periods of one year each, upe to = total 
of three years. 

(17) The Chief Justice can play a 
pivotal role in securing disposal, 

(18) The best persons should ba ap: 
pointed on High Court Benches, the 
overriding consideration being mer-t, 

(19} Service conditions of Judges 
should also be improved in order to af- 
fract persons of the right calibre 

(20) Increase in the number of Judges 
must also take into account the need 
for more Court rooms, staff ard law 
books, : 

(21) Punctuality should be a-rhered 
to, and Court timings duly observed. 

The Commission was against curtail~ 
ment of right of appeal but opined that 
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advisable to have 
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ways and means of expediting the deci- 
sion of-the appeal 
remedy, 

The Commission opined against giving 
up the system of oral arguments alto- 
gether but it was of the view that the 
concise statement of arguments should 
be filed in High Courts before the com- 


mencement of the oral arguments, Tt 


was in favour of short judgments while 
dismissing the regular second appeal or 
the civil revision, It strongly opined 
against the adjournment of cases in the 
daily cause list and recommended that 
it should be an exception and not a rule, 

RECOMMENDATIONS ABOUT THE 
WRIT JURISDICTION 

The Commission noted that with in- 
creased activities of the State, the writ 
jurisdiction has assumed importance 
and the existing strength of Judges is 
not enough to cope with the work and 
to clear the back log, 

To avoid delay in service, if opined 
that; the Advocate General or standing 


` counsel should accept notice on behalf 


of Government, 


The Commission was of the view that 
a short order only should’ be recorded 
while dismissing the writ petition, 

It also suggested that a concise note 
of arguments should -bẹ filed.in writ pe- 
tition except habeas ` COrpus, ; 

The Commission was of the view that 
writ is .basically an expeditious remedy 
and the decision of the. writ petition 
should normally be as quick as possible, 
The writ . rules of the High Courts 
should be framed with that object in 
view, 

The Commission also noted that the 
disposal of the tax casés was very low 
and suggested that there should be se= 
parate tax benches of the High Court, 
of course, depending upon the volums 
of the work, 

In 1972 Shaki Commitiea gave the fol- 
Towing suggestions ims 

W. Whenever defauli occurs in rex 
ctifying the defect the matter~> should 
be placed before -a Judge for passing 
peremptory order, 
sly provide that failure to comply may. 
entail dismissal of the appeal or revi- 
sion application, ; 

2. If is in our view a misplaced indul- 
gence fo extend in favour of a party 
time frequently to- enable him to pay, 
the process fee, 


Rules should expres<- 


ee ay 


constitute the real 
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ò In pending cases, notices of appea! 
or revision may be served on the Ad- 
vocate who appeared for the respondent 
before the lower Court, 


4, Unless the Court otherwise orders 
for special reasons to be recorded, no 
interim order for stay or injunction 
shall be asked for without filing evi- 
dence before the High Court that notice 
of the intention to move the Court at a 
specified time and for specified relief 
will be made, 

5, The Advocate General or the Gov- 
. ernment pleader should be treated as an 
agent of the Government for receiving 
notices and rules addressed to the State 
Government and to officers of the Gov- 
ernment whose official action is chal- 
lenged, The Central Government 
should also .be required to designate an 
Advocate to be an agent for receiving 
process, 

6. A practice should be evolved that 
jurisdiction of the High Court will not 
be exercised under Article 226 in cases 
where S. 115 C.P.C. is not enough to en- 
tertain such cases. 


. 7%, Labour Appellate Tribunal’s which 
were abolished sémie years ago should 
be. revived. 


8. In election of Panchayats, appeals 
should be provided to District Court 
from judgment of the Election Tribunal. 


9, There should be a periodical weed- 
ing out of cases which are ‘pending. In 
it, the Registrar should examine those 
cases were compromises have taken'place 
or interest of litigants has ceased to ex- 
ist. 

10. Unless ‘otherwise 
Court, the Advocates for the parties 
should draw up a concise statement 
setting out briefly the facts giving rise 
to the dispute, the points at issue, the 
propositions of law or fact to be can- 
vassed and the authorities relied upon 
for each proposition and the relief claim- 
ed. These statements should be ex- 
changed between the Advocates well in 
advance of the hearing and the Judges 
should not ordinarily permit the Advo- 
cates to travel beyond the statement. . 

11. If the decision of the Court may 
be reached ona single point, it is un- 
necessary for the Court to consider 
other questions which have in the’ final 
analysis no bearing on the result of the 
appeal, o p 


ordered by the 


joe 
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12. Stay of execution of money de- 
cree should not be granted except on 
such terms that the successful party and 
the loser are protected by requiring the 
applicant to furnish adequate security 
and orders for restitution under S. 144 
C, P, C, should never be stayed. 

WRITS: 

13, Serious charges of mala fide ac- 
tion, non-application of mind and col- 
ourable exercise of powers, are lightly 
made in petitions for writs to obstruct 
exercise of lawful authority. The re- 
spons:bility of the Bar in this behalf is 
not negligible, 

14, Disputes which in truth are not 
civil disputes are sometimes sought to 
be brought before the High Courts 
under the guise of a claim for Constitu- 
tional protection, Again disputes which 
should normally be tried in a civil 
action are brought before the High 
Courts by writ petitions and it has be- 
come fashionable to challenge the vali- 
dity of every statute however innocuous 
it may be. The result of these tenden- 
cies is that normal civil litigation be- 
tween citizens has had to take a. back 
seat in view of the large influx of Con- 
stitutional Writs seaking to ventilate 
sometimes grievances in which the party 
approaching the High Court has no per- 
sonal grievance, 

Petitions are often filed by parties 
without exhausting the other avenues 
provided by statutes for redressing 
their grievances. The. files of the 
several High Courts are clogged with 
writ matters and the pendency of the 
petiticns for writs accounts in a large 
measure for the arrears in the High 
Courts and a good deal of the time of 
the High Courts is taken up in the dis- 
posal of petitions for writ. The remedy 
lies mostly in a proper appreciation of 
the scope and object of Constitutional 
Writs on the part of the Bar and the 
public and in the exercise of greater 
vigilance by the High Courts at the 
admission stage, 

Tax and defective drafting of rules, 
notifications and regulations have pro- 
vided a fertile ground for petition for 
writs. ‘The remedy for this lies with 
the Government. If the drafting of 
such rules, notifications and regulations, 
is attended to by a body of well train- 
ed ani competent draftsmen, the burden 
thrown on the High Court, would be 
considerably lightened, 
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15. The tribunals and Officers dc not 
generally set out in their order, the re- 
asons for passing such an order, Such 
tribunals and the Heads of Departments 
should when exercising quasi-judicial 
powers be required to give some indica- 
tion of the grounds on which the order 
is made, 


16. The Court must insist upm 4a 
statement of the facts which gave rise 
to the dispute, the 
the decision is challenged and th: au- 
thorities relied upon. 

17. Simple propositions do not gene- 
rally require citation of authoritie:, 

18. Sometimes cases are cited merely 
for distinguishing them as inappliable. 
These are idle exercises to the liti- 
gant and they are futile to the Judge 
who has to decide the case. They are 
irksome, 

19. Often an attempt is made to trace 
the development of a principle through 
many authorities. This helps no one. 
Citation of an authority is justified only 
when the principle -in support 2f the 
view is in the opinion of the Court in 
dispute, 

20. The Judge is certainly not cbliged 
to refer in his judgment to every case 
cited at the bar. 


21. Concentration of work im the 
hands of a few lawyers in every bar, 
leads to great delays. 


22. The practice of following cases to 
be passed over because the Advozate is 
busy before another Bench, leads to 
dislocation of court business, 


23. Busy lawyers at that Bar should 
be enrolled as Senior Advocates. 


24. The Courts may adopt a cnven- 
tion that adjournments in cases se- down 
for hearing should be asked “or in 
advance preferably before roser is 
prepared in the even:ng previous to the 
date On which the case is placed on 
Board for hearing and that no request 
for adjournment on the ground that the 
Advocate is engaged in another court 
will be considered, 


25. There should ke informal meet- 
ings between the members of tha Bar 
and Judges where difficulties cf 
Bar and the Court Administraticn may 
be discussed, and media found fo- enab- 
ling the Court work to be carried' on 
=e with the co-operation of the 

ar, 
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26. Additional or ad hoc Judges should 
be appointed to clear arrears, 


27. Judges appointments should be 
made in such a manner that there is no 
time between retirement of a Judge and 
the new appointee taking office, i 


28. The terms and conditions of ser- 
vice of steriographers should be revised 
and made attractive to enable the Courts 
to have efficient service. The age of 
retirement of stenographers may also be 
raised to 60 so that experienced steno- 


. graphers may continue to remain avai- 


lable in the Courts. 


29. To determine the average norm 
of disposals, it is necessary that the 
statistics relating to the institution of 
cases and pendency and disposal should 
be prepared on a uniform basis all over 
the country, 


30. It should be made permissible for 
a Judge in the High Court to dismiss 
a revision petition under S. 115, C.P.C., 
or a Second Appeal to state the point 
raised and to record that in his view 
the point does not attract the jurisdic- 
tion of the High Court under S. 115, 
C. P. C., or S. 100, C. P. C. 


31, Meeting before the Judge, of the 
parties to. ascertain whether the case is 
capable of settlement and settlement be- 
tween counsel before the actual hear- 
ing of the case on the points on which 
they propose to go to trial would re- 
duce the trial time. 


The Law Commission of India in its 
77th report on ‘delay and arrears in 
trial Courts’, published on November 
17, 1978, observed that the problem of 
delay in law Courts has of late assumed 
gigantic proportions, and it has shaken 
the confidence of the public in the ca- 
pacity of the Courts to redress their 
grievances and to grant adequate. and 
timely relief. It observed that a civil 
case should be disposed of within one 
year in the trial Court and a criminal 
case should be disposed of within six 
months. In Chapter 14 of Summary of 
Conclusions and recommendations it has 
made in all 93 proposals, which cannot 
be summarised in this article, The 
Commission is of the view that matri- 
monial and eviction cases based on 
bona fide necessity and the cases under 
Motor Accidents Claims Tribunal and 
Indian Succession Act should be given 
top priority in disposal, 
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> The Judicial Officers should undergo a 
tourse of training and to attract talent- 
ed young persons to the judicial ser~ 
vice, scale of pay and other facilities in 
respect of judicial officer should be such 
~as to provide a decent standard of liy- 
ing. This report given by the Commis- 
aion under the Chairmanship of Justice 
Sbr H, R. Khanna and-so also 79th re- 
port of Law Commission, -dated 10th 
May, 1979 given under the Chairman- 


ship of Justice Shri H, R, Khanna, re- 


quire special attention and both, the 
Government and the judiciary 
take prompt steps to implement them, 
. Apart from the recommendations of 
expert Committees and Commissions,’ I 
venture to suggest a few more on my 
own experience and study of 3 decades 
of functioning of Indian Judiciaryr—~ . 

Qj 42nd Amendment of Article 225 
scrapped by 44th Amendment, should 
be restored back, The riders of “Sub- 
stantial failure of justice’, or “Substan~ 
tial losg" to the petitioner requires to 
be revived with greater force to stop 
avoidable litigation, 

(2) Article 329 of the Constitution 
be amended | to bar judicial ınterference 
during process of Panchayat, Municipal 
and other elections of local self Govern- 
ment Institutions. Cooperative Societies 
and post election .remedies should: be 


provided by law. 


(3) The Constitution should be 
amended to create ‘Judicial Financial 
Autonomy’ and Central Judicial Budget 


Rly, Budget should be provided 
or, 

(4) Mode Science and Technology 
so far kept away from Judiciary, should 
be made available with full involvement. 
Reference Computers for laws, rules, 
precedence, [should be introduced, Dic- 
taphons taperecorders electric type- 
machines, telex, Calculators, should be 
liberally provided, -o 

(5} Administrative Tribanals having 
Fudicial Officers should be constituted 
for litigation | about all services, labour 
and Industrial, Co-operative Sector dis~- 
putes, Rent Control and Tenancy, 

(@} Compulsory Arbitration, Concilia- 
tion, Compromise forums should be enm- 
couraged on ithe pattern of Maskati 
Mahajan of Ahmedabad, ` 

(T) Nyaya Panchayats and Lok Adlats 
should be established and they mus? 
be given civil & criminal jurisdiction te 
decide petty litigation, 
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should / 


Commission exists for 


{8} The institution being more than 
the disposali a three years campaign 
should ba taken to dispose of backlog 
of about 7 lacs cases in High Court, For 
that-for three years fixed tenure, ad hoc 
or additional Judges of equal number of 
present or additional Judges, or equal 
to present strength should be appointed, 
Taking average of 650 cases disposal per 
Judge, 350 more additional Judges are 
required for 3 years, If the Central 
Government agrees fo it, by 1985, 
the entire backlog would be over, and a 
balanced institution with equal disposal 
would wipe out arrears for all times, 

(9) To remove all uncertainties of 
law, and to avoid citation of multiple 
precedents, a comprehensive project on 
prepering a series of standard, authori- 
tative volumes of law on the line of 
American Restatement of the law ought 
to be undertaken, In Japan a permanent? 
restatemen} of 
law, 

(10; Standing Committees of Judges 
and members of Bar, for reducing delay 
and clearing of arrears should be con: 
stituted at High Court level, 

(11) On Friday a tentative typed Hs 
of cases of next week should be put on 
notice board and on Saturday it must — 
be settled by the Registrar under supers 


vision of one High Cour? Judge, 


(12) Rationing of time should he ins 
troduced not on any “cut and dry’ prin= 
cipla but on the discretion of the con- 
cerned Judge of the Court who should 
decide ff in advance after looking into 
tha case filė Thereafter Court must 
strictly follow { and regulate the Bar 
accorcingly, 

(13) The Government being party in 
70% cases, tradition should be develop- 
ed-where Government Advocates should 
avoid technical pleas and as soon as 
fhey Žeel hał the demand fs just and 
reasonable fo advise governmeni and not 
fo contes? cases, ‘The Chief Yustica of 
Gujarat High Couri informed me that 
in 60% of writs, fhe cases are decided 
afi show cause nofica stage, as the Gors 
ernment accepis courts suggestions 
promptly, This can happen everywhere 
In welfare legislations, the Governmen’ 
should not normally challenge decisions 
of labour Courts or other Courts in in= 
dividual small cases, | 

(14) The tendency of the Bar or the 
Bench to dispose of the newly instituted 
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cases requires to be curbed, The r2sult A compilation of the mostly identical 
of this is that old cases become oder, but a few divergent suggestions of emi- 
The table would show that Indian High nent jurists, Judges, Legislators and 
Court cases of 1938 are still pending To committees, commissions would show | 
dispose of old cases, two days in a week that all are raising “alarm” at the 
= should be devoted exclusively in the mounting arrears and delay in disposal 
High Courts and the cause list on those of cases, Almost unanimous view is that 
days. should list old hearing cases enly,; unless something “radical” is done the 
avoiding admission and orders cases, judicial system would “Crash. and. Col- 
The magnitude of errears resuting lapse under its own weight”. The situa- 
arom, moare ge is p RE tion in Subordinate Courts is still more 
can be appreciated from the followmg alarming, Only in Rajasthan about 


(See Table below) . .. > 7 lakh cases are pending in Subordinate 


Before coming to High Court, a liti- Courts, and the figure is exclusive of 
gant faces the ordeal of trial court or taxation, revenue and cases pending þe- 
first appellate court, where on an aver« fore several Tribunals, The inflow insti- 
age a civil case takes 4 to 6 years, and tution being much more than disposal, 
criminal case 2 to 4 years, On an verm the Chief Justices and the Law Min- 
age life of a non-protracted litigation in isters should immediately have a 
civil side is 2 decades end criminal side Round Table Conference and find out 
one decade, till it is cleared from High drastic remedial method of implementa- 
Court, Jf if goes fo Supreme Court then ton of the suggestions extracted above 
one may celebrate the Silver Jubiles at by involvement of Bar and litigants up 
Teast by the time the final result comes, tO grass root level, 
and there are at least 20% civil. cases The Law Minister Shri Shiv Shanker 
fn which execution maw take ancther and the Chief Justice Shri Chandrachud 
one decade, So, after 3 decades of fune- should give it first priority in compari- 
tioning of Indian Constitution, we nave son to other insignificant unimportant 
failed fo curtail the life of litigacion, matters of transfer of Judges and avoid- 
which also is 3 decades in many cases able debates on allegations of Dictator- 
and fhe average of which is 2 decades, ship: of Judicature v, Committed Judici- 
What a great homage we are payinz to ary, Teeming billions of India treat the 
Mahatma Gandhis concept of Ready, above debates as ‘idle futile, luxurious 


Speedy, and Cheap Social Justice, and mental gymnasiums of armed-chair 
(Contd, on Col, 2j = | politicians and Academic Jurists; . sO 
Institution ae Disposal Difference 
1975 ae 441880 SUR” ° 396920 oe 54960 
1976 pate 463697 TER 413588 oe 50105 
1977. Stee, 447741 “se 400704 oo 47057 
1978 aie 485880 "T9495 ) 6357 
' 1978 530614 527174 3440 


This would show thet even after Law Minister’s declaration In 1978 and 1979 extracted 
above, not to talk of clearinz arrears of about old six lakh cases, the disposal is not keeping 
pace with Institutions. Bui due to about 50 Judges appointments in 1978-1979, the difference 
In the two have decreased from 50000 of 1975, 1976 and 1977 to 3000 of 1979. 

The delay in disposal of cases of more than 10 years and otherwise can be appreciated 
by the following data :— 
: . (ås on 30.€.80 Main ceses only.) 


Over 10 yr. 9.10 89 78 £7 5.6 4.5 3.4 23 1,9 withinlyr. 


Civ. 15685 6494 9623 13615 21347 26482 37647 55165 83258 132746 149187 

Ori. 30 34 109 294 805 1743 4696 738 11625 20392 97387 
Total — 625670, 
The oldest stigma cases of Indian Jadiciary can be depicted from the following :— 


Caloutta Madras Allahabsd Bombay Mz. P. Patna Kerala Gujarat Karnataka 
- 1938 1940 1944 ` 1946 1950 1951 . . 1955 1956 
Delhi J.&K. Rajasthan Gauhatl Punjab & Haryana Orissa = 

1960 1962 1968 13969- ; 


26 Journal 


long as they are not assured of real, 
substantial, cheap, speedy, ready “social 
justice”, which can help eradication of 
poverty and removing “tears” from 
their depressed, oppressed, gloomy faces 
and bring “cheers” to slum pavement 
dwellers, and poor “sons of-this soil”, 
whether they are tillers, labourers, fish- 
ermen, teachers, blacksmiths or cobblers, 
being the lowest in the ladder. Deliver- 
ance of goods and not gimmics, being the 
fundamenta: requirement of the day, 
even the static and dogmatic judiciary, 
requires to be made pragmatic and dy- 
namic, and the balance of “felt neces- 
sities? of times, tilts towards revolution 
and radical measures in judiciary to de- 
molish “status quo” strengthened by 
evolution,” 


The above views should stimulate the 
churning process of the questions raised 
so that better scholars, jurists and emi- 
nent members of Bar, who are outside 
“pleasant imprisonment of rigid norms 
and veil” of Judges can contribute 
liberally by proper, bold response. 
| AN AFTERWORD 

While this article is in press, Shri Shiv 
Shanker, ithe Law Minister of India, 
confessed in Rajya Sabha on August 24, 
1981 that in Calcutta High Court alone, 
387 cases are pending for more than 20 
years, 7940 cases for above 10 years, 
and 21000 over 5 years, Even in the 
‘Article 141 Apex Court? (Supreme 
Court) 5368 cases have crossed 5 years 
and 540 cases are now a decade old, The 
backlog over 10 years is in existence of 
all High Courts with a few exceptions. 
Indian Express, p. 3, dated 25th Aug. 
1981. 

After Shanti Bhushan’s 1978 Utopian 
‘declarations of one year maximum time 
limit for litigation travelling from trial 
Court to ‘141 Apex Court’ (Supreme 
Court), the judicial automobile is tra- 
velling in reverse gear. In the ‘Apple 
age’ of India and ‘space age of the 
world’, our judiciary is still maintaining 
‘bullock cart’ speed. Therefore, unless 
revolutionary measures suggested above 
are taken, this one year Utopian ideal 
from ‘earth to sky,’ which even now 
means 20-30 years would retrograde to 
a century within next two decades, re- 
peating Linton’s precedents of Victoria’s 
age, fying Union Jack in ‘Judicial pro- 
cess’, Would Chandrachud, Bhagwati or 
Pathak or Desai, whosoever would ad-« 
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orn the Apex crown of ‘Apex 141? now 
or in future, nip it in the bud, before it 
becomes too late? - 


The High Court arrears having be- 
come four-fold from 2 lacs and odd of 
62 to 8 lacs of 1981” to (752729 on June 


31, 1981) in last two decades, would 
cross 10 lacs barrier by 1990. The ar- 
rears in Subordinate Courts, being 
75 lacs as per Shanti Bhushan’s state- 


ment in Rajya Sabha on June 30, 1978 
have now crossed extreme barriers of 
one erore, and this is exclusive of cases 


pending in various tax authorities and 
other Tribunals. In Apex Supreme 


Court, pendency has galloped from 2282 
of 1365, to 12787 of 1974 and now it has 
crossed 20000, 


The erosion and inflation in judicial 
pendency which is manifold of popula~ 
tion erosion, is not å sign of economic 
progress as is said for prices inflation. 
It is a cancerous growth, which if not 
operated in the primitive stage would 
become fatal malignancy in the entire 
judicial system. We cannot shut our 
eyes with ease and allow the judicial 
catastrophy to happen, as ‘unweary lies 
the head which wears the crown’, would 
our Top Brass of Delhi sitting in ‘Apex 
141’ of southern block of Rashtrapati 
Bhawan or ‘Sansad’, (“Lok Sabha or 
Rajya Sabha”,) still continue the snail 
speed of ‘bullock cart’ evolution or 
would promptly respond to ‘clarion call’ 
of “Judicial revolution”? 


Would Shri Shiv Shanker open his 
‘third eye’ proving his metal as per his 
mythological name and burn the ‘back- 
log? by 5 years compaign suggested 
above? Would he revolutionise the 
‘Judicial system’, so that instead of 
hearing “voice from graves” or search- 
ing for planchettes we can read “the 
writings of the wails” and do ‘social 
justice’, cheap and ready, according to 
“felt necessities of times’, There alone 
lias our salvation and salvation of 


-68 crores, sons of soil, 


If we fail, lacs of litigation families 
suppressed and repressed and, thetefore, 
oppressed by the malignancy, may rex 
volt against the ‘judicial system’ itself, 
we hope and pray and would exert our 
best to avoid it by taking radical mea~ 
sures ourselves, but it,;must be realised 
that if we are overtaken by our own 
lapses, then the ‘sword of contempt" 
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would not work against ‘mass upsurge’, 
and if we insist on suppressing this re- 
volution by a fake evalution under the 
assumed nuclear umbrella of contempt, 
we would only commit suicide  in:tead 
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of homicide. The one word answer to 
the caption of this article is, therefore, 
“revolution” and “not evolution”, whe- 
ther we, ourselves, do or, failing that, 
we invite it, 
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“TORT” 3RD EDITION 1981: By Mr. 
C. D. Baker, 3B.C.L., M.A., Barr ster, 
Senior Lecturer in Law, Universiry of 
Adelaide, Published by Sweet & lax- 
well, London (available in India with 
M/s. N. M. Tripathi (P?) Ltd., Bombay), 
Pages 347. Price £6.83, 


This Book on "Tort? is in the ‘“Con- 
cise College Texts” series and is meant 
for Law Students. 


“Tort” being a cause almost uncefin- 
able — though several authorities have 
tried to define it but have been only 
successful in explaining it — it is really 
a difficult task to write a book on i and 
much more so to writa a concise book 
and that too for those who are just 
learning their laws, Mr. David Baker 
has to a very great measure succeeded 
in accomplishing this task as he has 
covered in short, the vast field ož the 
law of Torts and has also made the book 
readable, 


The changes in Legislations as also 
the changes in judicial interpretation 
always requires an author to take a 
note of these changes and to incrpo- 
rate them by adding, altering or even 
by rewriting the text, if the book is to 
be of use, Mr. D. Baker has done this. 


A close reading of this book is bound 
to enlighten the student. He will learn 
well and understand fhe subject deep 
without fatigue. 


The list of case-law cited, statutes re- 
ferred to and the exheustive Topical In- 
dex will serve as efficient aids for ref- 
erence, 


This book should also prove useful 
fo Indian community of law students. 


B. D, B. 


ed. 


THE LAW OF MONOPOLIES AND RE- 
STRICTIVE TRADE PRACTICES IN 
INDIA, (1ST EDITION 1981): By H.M. 
Jhala, B.A, (Hons.), London School of 
Economics. A sitting member of the 
M.R.T.P, Commission. Published by 
A, S. Pandya, for N. M. Tripathi, Pvt. 
Ltd. 164, Samaldas Gandhi Marg, 
Bombay. Price Rs, 90/-. Pp. 344. 


The law of monopolies and restrictive 
trade practices is an effective instrument 
to soften the rigours of anti-competitive 
trends in the large-scale ‘technology and 
to avoid the monopolistic excesses which 
characterised the progress of industrial 
revolution in the developed countries, 
and is very relevant to developing coun- 
try like India. = 

This commentary is an excellent ana- 
lysis of the law as it exists at present 
in India; by the author who being a sit- 
ting member of the Commission can very 
well speak with authority on the sub- 
ject. The main purpose of the book is 
to guide the legislature and the public 
in general regarding the law as it is 
and to indicate, what it should be, when 
an opportune time comes to bring about 
any changes therein. The subject is 
quite new to our country and therefore 
a book of this kind was urgently need- 
It would be of great value to the 
Government; the business community 
and the legal profession which is pri~ 
marily concerned in the day to day 
working .of the Act, 

L. K. K 


“RACISM, STRUGGLE FOR EQUAL- 
ITY AND INDIAN NATIONALISM” 
(IST EDITION 1981) : By Nemai Sa- 
dhan Bose, Published by Firm KLM 
Pvt. Ltd, Ganguli Street, Calcutta. 
Pages XIX plus 275. Price Rs. 80.00. 
As the title of the book itself suggests, 

racism or racial discrimination practised 

by the British Colonial rule in India 
was a major formative influence behind 

the growth of nationalism in India, B 
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must, however, ba said to credit of the 
Colonial rule, that the Press in India 
had been enjoying considerable freedom 
ever since 1835 excluding, of course, the 
testing period covered by the 1857 epi- 
sode and sometime thereafter, The re- 
strictions imposed during the latter 
period were soon lifted and the Regis- 
tration of Books Act (1867) was brought 


on the sfatuta book to keep a record of © 


the increasing number of publications of 
various sorts, The number of vernacular 
newspapers and periodicals 
considerably and most of them fearless- 
ly published all such instances of rac- 
ism and racial arrogance in their respec- 
tive provinces, 

The author’s study which is the result 
of extensive researches both in India 
and abroad and which is thoroughly 
documented would go to show that the 
imability of the British administration 
to remove race distinctions was primari* 
ty responsible for the loss of faith 
among all the classes of Indians in the 
British Colonial rule in this country, 
Racial discrimination was the dominant 
issue which cut across socio-economic or 
religious barriers and became a matter 
of grave concern to the local population, 
It thus became a cementing force so tO 
say, in the rise of Indian nationalism. 
The author has vividly brought out how 
anique was the importance of racial dis- 
crimination most glaringly evident in 
the law courts and how it affected the 
course of political agitations and shaped 
the political ideas and outlook of the 
people, 


There can be no manner of doubt thaf 
this is a very ably presented treatise on 
the subject which would be of immense 
value to historians, political scientists, 
and all general readers interested to 
know about the British Colonial rule, its 
racism, civil rights, judicial reforms and 
ather cognate matters, 

U., S. D. 
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LANDLORD AND TENANT LAW (ist 
Edition 1981): By David Yates, M.A, 
(Oxon) Professor of Law, University 
of Essex and A. J, Hawkins; LL, M. 
Solicitor, Senior Lecturer in Law; 
Faculty of Law, The University, Hull; 
Chairman Member, Yorkshire Rent 
‘Assessment Panel, Published by 
Sweet & Maxwell, Ltd., of 11 New 
Fetter Lane, London, Distributed in 
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ALR 
India by N. M. Tripathi Pvt. Lid. 
Bombay. Price & 14.50.Pp. IXXXi 
-+ 622, 


This book is written by two Iearned 
authors who have wide teaching and 
professional experience and should 
prove to be a welcome and useful addix 
tion to the students for whom it is pris 
marily written, The complex legislation 
enacted between 1976 and 1980 has 
been fully dealt with The major 
changes in the law resulting from the 
Housing Act of 1980 have been incorpo- 
rated in this volume, 


The book is divided into four parts, 
The first part begins with the common 
law frame work of landlord and tenant, 
the difference between lease and licence, 
creation and contents of lease, terms 
relating to rent and repair, transfer and 
termination, Part-II is devoted to resi" 
dential tenancies and various enact 
ments relating thereto, The law that 
applizs to business tenants is given in 
Part-III and the position of the agricul= 
tural tenants is discussed in Part-IV, 

This would certainly be a very useful 
book to the students, professional Law: 
yers and the surveyors, 

LKK 





fag ana TAT LIG: maar afa gee. 
Sfaat-gygr gm, ar Afp 
ATTS, gh; TST ASFA THA 
2402, aara ts, fega ts, famarg 
TT ¥LLoRo, q5 HEAT WL; eT Vo BI, 


The Hindu Succession Act 1956 seeks 
fo amend and codify the law relating to 
intestate succession, A commentary iÐ 
Marathi on such an important enact» 
ment is bound to prove helpful fo the 
Judges, Advocates, students and mora 
particularly to laymen, 


The authoress has taken all pains and 
car2 in translating the Statute-law in 
Marathi, The discussion on each legal 
provision is lucid and about 250-cases 
of the High Courts and the Suprema 
Court are covered, A synopsis, wherever 
necessary, is given and the same is very 
useful, The book also contains. glossary 
adding to the utility of the book, 


C. W. M 


we 


aalas fafa, (GOYAL'S. ADMINIS- 

t. TRATIVE LAW) (IN HINDI), 181, 
San, a. vaan Qas amaaa 
gagara sq water; fed ol sa 
(ar. fofade, yY Tore ar A HPA 
G55 Feat YR -p 346, fHaAT T. Yo-oc. 


The subject of administrative law has 
assumed great importance since the last 
ihree decades and it has witnessed re- 
markable advance in recent times, It 
is a branch of law which is being in- 
creasingly developed: to control abus or 
misuse of governmental power and to 
keep the executive and its various in- 
strumentalities and agencies within the 
limits of their power, Administr.ative 
law is, in fact, a potent weapon for 
bringing about harmony between power 
and justice, ' 

The great necessity cf an authctita- 
five commentary in Hindi on Admin- 
istrative Law is aptly and amply met 
‘by this valuable work, The eminent 
author has lucidly explained all as- 
pects of this important and ever grow- 
ing branch of the law, duly supperted 
by case laws and illustrations, This 
great and timely cortribution by the 
author . will be of immense utility to 
the members of the Bench and the Bar 
as well as to the students and the 
administrators of the law, 
2 S. 5, G. 





“PRINCIPLES OF LOCAL GOVERN- 
MENT LAW”. (6th EDITION 1981) : 
by C. A. Cross, M.A.. LL.B, of Gray’s 

. Inn and the Northern Circuit, Bar- 
, rister, Published by Sweet & Mazwell 

Ltd., London (Distributed in India by 

N. M. Tripathi Pvt, Ltd, Bombay): 

Pages xe + 719, Price £13.00 


This book has, through its earlier five 
Editions, earned recognition as-a stardard 
work on the law relating to local gov- 
ernment, The changes in law that took 
place since the publication of the last 


(5th) edition have all been taken note 


of and incorporated in proper/palces in 
this edition, For instence, the corsoli- 
dating statute, viz, to Highways Act 
1980, has been dealt with in chap. 14, 
Another consolidating statute, viz, the 
Child Care Act, 1980 finds a mentin in 
Chap, 18. Other substantial changes in 
jaw, notably those effected by the Local 
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Government Act, 1974, the Control of 
Pollution Act, 1974, the Local Govern- 
ment (Miscellaneous Provisions) Act, 
1976, and the Local Government, Plan- 
ning and Land Act of 1980 have all 
been taken’ note of and dealt with in 
this book, In this process of updating, 
there has been a substantial revision in 
the original chapters or sections of this 
popular work, 


The author has bestowed special at- 
tention in providing a detailed review 
of the powers and duties of local auth- 
orities in the many fields in which they 
operate, The areas covered include fin- 
ance, rating, judicial control, highways, 
public health, education etc, Extracts 
from leading cases have been set out in 
appropriate places, throughout the book. 
This revised and updated volume will 
be found extremely useful not only by 
persons who have to appear for exam- 


“nations in Local Government law but 


also Local Government Officers and citi- 
zens who have to deal with local auth- 
orities in the J, K, l 

U, S. D, 
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MAC GILLIVRAY & PARKINGTON 


ON INSURANCE LAW (RELATING 
TO ALL RISKS. OTHER THAN MA- 
RINE). SEVENTH EDITION 1881. 
General Editor, Michael Parkington, 
M.A, (Cantab), LL.B. (Cantab) of the 
Middle Temple, Barrister; Sometim® 
Whewell Scholar in the University of 
Cambridge. Assistant General Editor, 
Anthony O’Dowd; B.A., LL.B. (Rand) 
formerly Advocate of Supreme Court 
of South Africa, Book I by Nicholas 
Legh Jones, M.A., (Oxon) of Lincoln’s 
Inn, Barrister, Book-2 by Andrew 

_ Longmore, M.A. (Oxon) of the Middle 
Temple, Barrister, 1981. Published by 
Sweet & Maxwell Ltd., London, Dis- 
tributed in India by N. M. Tripathi 
Pvt, Ltd., Bombay, Pp. exxiv + 1029, 
Price £65. 


Since the publication of the last edi- 
tion in 1975 there have been many 
changes in the Insurance Law both by 
the Courts and by the legislature in 
England which necessitated bringing out 
this edition, During this period of five 
years the Court of Appeal clarified the 
duty of disclosure, while the Parliament 
has dealt with sex, race, and crime in 
connection with insurance law, 
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In this edition there has been some 
re-writing of certain chapters and some 
topics have been rearranged, Part II of 
Book 1 — “Parties” in the last edition 
is now given an independent place as 
Book 3 — Part 9 in this edition. The 
Role of the Agents in the insurance 
business is also removed from that part 
and taken under Part-I to give it more 
proper place, The chapter on Subroga- 
tion has been rewritten to make this 
difficult topic more clear and explicit 
for better understanding. Similarly the 
chapter on private international law has 
been recast to make it more relevant to 
the needs of the practitioners, The 
chapter on life insurance has been 
shortened and recast by deleting topics 
of minor interest to the practitioners, 

The publishers intend to bring out a 
loose-leaf compilation on insurance laws 
which will keep abreast of the conti- 
- nual changes in this field and will serve 


as a companion volume to this work. 
These and many other useful changes 
have been incorporated in this edition 


to increase its usefulness to all concern~ 
ed, 

The law stated is as at the end of 
1979, and wherever possible subsequent 
case law and legislations have also been 
given by the authors, 





L K. K. 
INDIAN CONTRACT ACT: ist EDN. 
1981 By R. K. Bangia, Published by 


= Allahabad Law Agency, 9, University 
Road, Allahabad-2. Price Rs, 25. 
Pages 488 + x, 


Lucid exposition of the various provi- 
sions of the Indian Contract Act has 
been given by `R. K, Bangia, Reader, 
Department of Law, Punjab University, 


-in his book under review, 


- The Indian Contract Act has been in 
force from 1872. With the change in 
socio-economic condition in India, the 
author feels that amendment of the Act 
is overdue. — 


The author has adopted an entirely 
new approach at explaining various pro- 
visions of the Act in a simple language. 
Instead of giving the sections and the 
commentary thereunder, as is usually 
the practic2, he has introduced chapters 
which are topicwise. While dealing 
with those subjects, the relevant sec- 
tions pertaining to them have been 
taken into consideration along with the 
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Indian. and English case aws, ‘This is 
apparent from the contents of the book 
The book will be found useful by stu< 
dents of law, those appearing for varja 
ous professional and competitive exam- 
inations and all others interested in the 

subject, 
S, V. My 
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IHE SUPREME COURT PRACTICE, 
1982 (6th EDITION 1981) VOLS, I & 
IL (WITH FIRST SUPPLEMENT UP- 
TO-DATE TO AUG. 1, 1981. Published 
jointly by Sweet and Maxwell Ltd, 
and Stevens & Sons Ltd., London, 
General Editor, I, H, Jacob, LL.B., 
Hon, LL.D. One of Her Majesty’s 
Counsel. Former Senior Master of the 
Supreme Court and Queen’s Remem- 
brancer; Fellow and Visiting Profes< 
sor of English Law, University Col- 
lege, London, Hon. Bencher of Gray’s 
Inn; and Six Editors, assisted by seven 
learned and highly qualified persons, 
Pages Vol. I cexii + 1949 Vol, I-XX 
~ + 1572 + Supplement, Price & 110 and 
service to end of 1982. Distributed in 
India by N, M, Tripathi Pvt, Ltd, 
Bombay, 


Hundred years ago the “Annual Chans 
cery Practice’ of 1882 was published, If 
became the progenitor of “Annual Praca 
tice’ of 1883 which was published from 
that year until 1966 when it was sues 
ceeded by the “Supreme Court Praca 
tice’, which is being published since. 
1967 at three yearly intervals, If is for 
this reason the publishers claim tha 
1982 is the hundredth anniversary year 
of “Annual Practice” which is otherwis@ 
popularly known as the “White Book”. 
The publishers Sweet & Maxwell, right- 
ly take great pride in this, since they 
were involved in this work from the 
very beginning without a break for tha 
past 100 years. This long service to the 
legal profession by the publishers is 
really a thing to be proud of and tha 
utility and also the popularity of the 
book is apparent. It has certainly been 
indispensable to a practitioner for tha 
conduct of civil proceedings in tha 
Supreme Court, 


The most important aspect of this 
great work is that it has been providing 
the latest information to the legal pracs 
titioners on all matters relating to prace 
tice and procedure of the Suprema 
Court, It supplies all the fundamental 
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changes occurring from time to time in 
the practice and procedure and supply- 
ing this, has been the chief aim of those 
concerned in the preparation of this 6th 
edition, 

All the important changes up-to-date 
have been incorporated in this edition, 
along with necessary elucidatory and 
explanatory annotations, 

The Supreme Court Act 1981 was 
passed on 28th July 1981 and only a 
few. provisions thereof came into force 
from that date, but the Act comes into 
operation on ist Jan. 1982 and all these 
and other important provisions would 
be incorporated in the cumulative sup- 
plement soon to be issued. 

The publishers deserve to be congra- 
tulated for bringing out this monumen- 
tal work on this unique occasion of its 
100th anniversary with a sincere wish 
that they continue this service for many 


years to come, 
L.K.K. 


“LEGAL REGIME OF THE SEABED” 
FIRST EDITION 1981 by Shri J, S. 
Patil, B.A., LLM., Lecturer in Law, 
Mysore University, Published by M/s. 
Deep and Deep Publication, Rajouri 
Garden, New Delhi-110027. Pages 131. 
Price Rs, 60/-. 

This book has been blessed with a 
foreword by Dr. C, K. N. Raja, Dean, 

Faculty of Law University of Mysore, 
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This small book on a totally different 
subject from routine, is a masterly ana- 
lysis of the rights claimed by advanced 
countries on sea-bed and of the fears 
felt by less developed nations of their 
rights being ignored, trampelled upon 
and exploited by others. 


The concepts start from “res nullis”. 
and go on to rights of “sovereignty”. 
Numerous conferences and conventions 
have been held in which rights of na- 
tions were discussed but the tangle was 
never totally solved, Only tentative 
conventions were formulated. 


The author who is working for a Doc- 
torate on an allied subject has spared 
no pains in critically studying every 
possible book and journal where the 
right to sea-bed is discussed and has 
given a masterly analysis of the vari- 
ous points of views propounded so far. 


In fact one will notice that for every 
statement, he has a book or a journal 
to refer to, Nothing is said without an 
authority to support it. 


There cannot be disputes over rights 
over sea bed between individuals but as 
a nation those who matter must know 
where our country stand in the inter- 
national field, | 


It is a mastery work, 
B. D. B. 
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WHITHER COPARCENAR® AND LEGAL EFFECTS OF 
| S. 6 OF HINDU =UCCESSION ACT OF 1956?” 
(By M. S. Muley, Advocate, Lectzrer, University College of Law, Nagpur.) 


The present article may not be assu-n- 
ed to be the criticism of the reasonimz2s 
and effects created but tnen this article 
is to see whether the recent pronounze- 
ment of the Supreme Court in AIR 1478 
SC 1239 (Gurupad v. Hirabai) which p- 
proved the Full Bench decision of Bem- 
bay High Court.reported in AIR 1175 
Bom 257 (Sushilabai v, Narayanréo) 
needs reconsideration and the object woth 
which Section 6 of the Hindu Succes=on 
Act of 1956 was enacted, is achieved or 
not in the context of these two rulir zs. 
Before we begin it will noz be out of pl=ece 
to mention that it is an established prn- 
ciple of Mitakshara Corparcenary that 
the ‘tenure of joint property by the mem- 
bers of the joint family governed by the 
Mitakshara is characterised by comru- 
nity of interest, unity of possession and 
common enjoyment and there is no gt2s- 
tion of shares during joinz=ness. The mem- 
bers are said to be joint in food, worship 
and estate, and Mitakshara theory of 
joint rights is that each coparcener’s 
right extends to the whole of the family 
property and every famiy member has 
an interest but no definite share. Ir so 
far as the position of mother was con- 
cerned, she had and was entitled tc a 
share on partition and it has been keld 
that she has an inchoate or quasi-corn- 
gent right to a share in = suit filed by a 
purchaser. The share to which mothe- in 
both the suits got the property was in- 
tended to become her Streedhan wach 
was absolute property, but, however, the 


Privy Council held that the share b- 
tained by mother on a partition of an- 
cestral property amongst her sons oes 


not become her Streedhen property. “he 
reason why she was given a share uder 
the old Hindu Law, was that at least for 
the sake of property someone of her ns 
or some other relations of hers weuld 
consent to live with her and this is the 
real reason why share is assigned to Aer 
instead of maintenance cnly. It was in- 
tended to Act as deterrent on sons for 
dissuading them from violating the ~li- 
gious injunction which requires præec- 
tion to live together so long as the par=nts 
are alive. Section § of the Hindu Suc- 
cession Act of course irtended . to zive 
share to female heirs, The Legisl= ive 
intent was as would be clear from the 
discussion in the Parliament also and 
that the objects and reasons assigned for 
section also, was to introduce the theory 
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of a notional partition so that shares of 
the female heirs can be worked out, and 
hence for that purpose the theory of no- 
tional partition was introduced in Expla- 
nation I of Section 6, Explanation I reads 
as under:— 


“For the purpose of this section, the 
interest of Hindu Mitakshara Coparcenary 
Shall be deemed to be the share in the 


property that would have been allotted 
to him, if the partition of the property 


had taken place immediately before his 
death irrespective of whether he was 
entitled to claim partition or not.” 


In this theory of notional „partition, it 
was implicit that the division of estate 
of the joint family was not intended nor 
was it intended in this present section. 
The underlined portion will also show 
that the notional partition theory was in- 
tended under the words of the Act also 
to ascertain only the share of the deceas- 
ed coparcener only and not all others. 
The central idea of Section 6 was to keep 
a coparcenary intact and except for the 
female heirs, the rest of the persons 
would continue to be joint and would 
continue to constitute a coparcenary and 
would continue to have coparcenary pro- 
perty to the exclusion of the shares of 
the female heirs, or the heirs that are 
to be granted shares in the interest of the 
deceased coparcener that can be only 
the stretching of Section 6 Explanation I. 
In Bombay case referred to above, the 
facts were as under:— 


“N had a wife ‘L’. N had a daughter 
and he adopted a son ‘S’ who died on 
29-12-1956, leaving behind him his widow, 
his adoptive father ‘N’ and adoptive 
mother ‘L’. ‘L’ died on 13-4-1957. The 
daughter of 'N’ brought a suit and was 
granted 1/4th share in the entire pro- 
perty.” “This share was arrived at by 
first giving 1/3rd share to ‘L’ on the death 
of ‘S’ on 29-12-56 in the notional partition 
and giving ‘S’ 1/8rd share which was 
Shared by his widow and ‘L’ being his 
mother and thus ‘L’ become owner of half 
ownership (1/8rd+1/6th=2+1=1/2). On 


6 


the death of ‘L’ in 1957, it was equally 
shared by her husband N’ and her daugh- 
ter and thus she was given 1/4th share.” 
It will thu be seen that -by this Full 
Bench decision -it is settled that the quan- 
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tum is settled by reference to Explana- 
tion I of Section 6 of Hindu Succession 
Act and that the severance is implicit 
and hence giving effect to all rules of 
partition, the share is being accorded to 
mother which in turn is liable to be in- 
herited by her daughter in a manner 
that the same can be separated by a suit. 
The line of argument adopted by the said 
decision is that Explanation I provides 
machinery for determining the quantum 
of such shares (paras 11 and 17) because 
a basic concept of Hindu Law is that par- 
tition is severance of status than can be 
brought about by an unequivocal inten- 
tion on the part of the co-parceners and 
as such females who are non-coparceners 
shall not have a right to ask for partition 
unless granted by law. Hence by grant- 
ing shares in this section determined co- 
ownership by way of tenants-in-common 
u/s. 19 of the Hindu Succession Act of 
1956. A righ: to ask for partition stands as 
confirmed and Explanation I of Section 6 
of Hindu Succession Act provides as to 
how and when the partition is deemed to 
be made. Further view taken is that 
Hindu Succession Act of 1956 is an enact- 
ment intended for the inheriting of fe- 
males and for the benefit of their pro- 
perty rights and hence partition be made 
in Explanation I is by way of implicit 
severance and to be able to get share on 
' partition and hence Explanation I by re- 
sorting to actual partition theory was 
justified. Their Lordships of Supreme 
. Court in Gurupad v. Hirabai (AIR 1978 
SC 1239) observing as under:— 


Explanation I to S. 6 resorts to the sim- 
ple expedient undoubtedly fictional that 
the interest of Hindu Mitakshara “shall 
be deemed to be” the share in the pro- 
perty that would have been allotted to 
him if a partition of that property had 
taken place immediately before his death. 
What is therefore required to be assum- 
ed is that a partition had in fact taken 
place between the deceased and copar- 
ceners immediately before his death. 
That assumption once made is irrevok- 
able. In other words, the assumption hav- 
ing once been made for the purpose of 
ascertaining tue share of the deceased in 
the coparcenary property, one cannot go 
back on thet assumption, and ascertain 
shares without reference to it. The as- 
sumption which the statute requires to 
be made that the partition had in fact 
taken place must permeate the entire 
process of ascertainment of the ultimate 
shares of the heirs through all its stages. 
To make the assumption at the initial 
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Stage for the limited purpose of ascertain- 
ing the shares of the deceased and then 
to ignore it for calculating the quantum 
of the share of tha heirs is truly to per- 
mit one’s imagination to boggle. All the 
consequences which flow from real parti- 
tion have to be ‘ogically worked out, 
which means that the share of the heirs 
must be ascertained on the basis that 
they had separated from one another, 
and had received the share in the parti- 
tion which had taken place during the 
lifetime of the deceased. The allotment 
of this share is not a processual step de- 
vised merely for the purpose of working 
out some other conclusion. It has to be 
treated as concrete reality something 
which cannot be recalled just a share al- 
Ictted to a coparcener in an actual parti- 
tion cannot generally be recalled. The 
inevitable result and corollary of this 
position is that the heir will get his or 
her share in the interest which the de- 
ceased had in coparcenary property at 
the time of his death in addition to the 
share which he or she received or must 
be deemed to have received in notional 
partition.” 


Their Lordships supported their deci- 
sion in para 14 of their judgment that 
this view of interpretation has to be 
accepted as the present interpretation 
Shall remedy the injustice from which 
Hindu women have suffered all these 
years, 


Of course the decision being of Sup- 
preme Court, itisalaw of land as provided 
in Article 141 of the Constitution of India 
1950. However, in this connection, cer- 
tain doubts clearly emerge whether these 
two decisions need reconsideration. In 
this connection, I am taking two exam- 
ples which are quite familiar and may 
happen in a family and they cannot he 
termed as hypothetical:— 


(i) A marries B in 1957. B gives birth 
to a son 'C’, who dies a few days later 
and B too dies after the death of C. A 
remarries with D and gives birth to a 
son ‘EH’. 

Now if we aoply the present decisions 
it will mean that ‘A’ shall be inheriting 
2/3 share-from his wife B; and 1/3rd will 
be only a joint family property share and 
in which A and ‘E’ shall form a coparce- 
nery. The result is zhat ‘E’ stands to loose 
2/3rd share obviously because it will not 
be ancestral property in so far as ‘EF’ is 
concerned and it will be a separate pro- 
perty of ‘A’ having been inherited from 
his wife ‘B’, This could not be a position 


ww’ 
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under the old law. On fair reading of 
Section 6 also, this was not intended 
u/s. 6. 

(ii) First because Exp:anation I intro- 
duced only a theory of notional partition 
and that mother as such was not entifled 
to a share demanded in a partition under 
old provisions of the Hindu Law, but 
then now being classified as female Beir 


.as one in Class I proviso of Section 6 ap- 


plies and the entire effezt of these 
rulings will have to be applied:— 


(See Table below) 
Now in the instant case, position shall 


TWO 


be on the death of ‘B’, AW shall get 23rd. 


ownership. On the death of 'C’ AW saall 
further get 1/6th ownership. On. the death 
of ‘D’, AW shall further get 1/12th own- 
ership so that lastly, the position comes 
to that AW becomes owner of 11/22th 
ownership and A and E as coparceners 
shall own only 1/12th ownership. Here 
in the above case applying Explanation II 
AW is being excluded in the subsequent 
notional partition. Of course to what 
extent it will be correct in view of the 
above two decisions is a matter of still 
doubt, but then position boiled downs 
to the effect that A.W. mother, wife has 
virtually become the owner of the pro- 
perty and coparcenary is retrogated and 
assumes minor importarce in this kind 
of property. In fact this was never in- 
tended by the law when they introduc- 
ed the theory of notional partition. In 
the first example stated above, the bane- 
fit has not yet been given to any female 
but has gone to male persen and destroy- 
ing the very. basic concept of coparcemary 
and the son born gets no benefits of co- 
parcenary at all. In the second example 
no doubt the female gains, the mother 
substantially gains anc the coparc2ner 
has virtually changed. On her death the 
property that shall come to her son chall 
be their own self-acquir2d properties, and 
71/12th ownership ceased to be coperce- 
nary property and his son i.e. Es son 
shall not have any rigkt by birth in the 
above property that wculd come to ‘E 
on the death of his mother. In effect by 
applying the above two. - decisions, the 
result is the cepsrcney is virtually ex- 
tinguished. 

In fact the whole ect in enacting 
Section 6 and of introduction of th2ory 
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of notional partition was only to keep the 
coparcenary -intact so far as the male 
persons are concerned. This theory of 
notional partition was introduced so that 
the share of the females can be granted 
and their shares can be worked out, But 
by giving a notional partition, the mean- 
ing of actual partition by introducing 
the present theory and giving ‘Notional 
Partition’ real partition, the Supreme 
Court has in fact destroyed the very ob- 
ject and scope‘of the enactment of Sec- 
tion 6 of the Hindu Succession Act of 
1956. The object of legislation was to be 
able to give a share to female heirs by 
introducing notional partition theory. As 
the basic concept of Hindu coparcenary 
is that it is a legal status which is to be 
destroyed by a legal process by demand- 
ing partition and this right being confirm- 
ed only on the coparcener, and this was 
the sole right of a coparcener. As a right 
to demand partition is nog specifically 
mentioned in Hindu Succession Act, Ex- 
planation I was enacted and further giv- 
ing all heirs a defined ownership u/s. 19 
of “the Hindu Succession Act, 1956. If we 
look to Section 22 of Hindu Succession 
Act of 1956, it will also show that -right 
of pre-emption was for the . first-time 
created as before partition amongst class 
I heirs and as such Section 22 which en- 
visaged a partition distinguished partition 
as envisaged u/s. § and this right was 
confirmed only amongst class I heirs with 
a view to keep a spirit of homogeneity for 
joint family and unity amongst male 
holders of the property. 


That to the above discussion, the result 
and the contingency flowing from the 
decision of the Supreme Court has creat- 
ed chaotic position more particularly by 
allotting a share to mother at the time of 
this notional partition. In so far as the- 
widow is concerned, there is no diff- 
culty. Hindu Society has already mould- 
‘ed itself to grant right to a widow. Hindu - 
Society has also moulded itself to give 
the rights to the female namely daugh- 
ters. The above two examples which 
I have taken in particular, are not at all 
contemplated, while putting up the inter- 
pretation by the above two decisions. 
The next point that occurs te our mind 
is ean this position be avoided? if 
their ae a of the acme Court 


A= aes 


[eee te a ef 


j 
O (Born in 1972) 
(died in 1973) 


| 
B (Born in 1970) 
(died in 1971) 


| 
E (Alive) 


| 
D (Born in 1974) 
aus in 1976) 


(died in 1976) 
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-change their views regarding their ideas 
about. notional partition treating it as a 
real partition. As adverted in the very 
beginning in the introduction a very basic 
concept of our old Hindu Law granting a 
share to mother, was with intent of dis- 
Suading the son to have actual partition. 
The view taken in AIR 1955 Bom 410, 
AIR 1951 Bom 309 and also a view taken 
at para 16 ky the Judges of the Bombay 
in AIR 1975 Bom 257 (FB) has been that 
the wife has a right to have a share when 
partition takes place between her hus- 
band and son and this right did not ac- 
crue actually to the mother until final 
partition and that the property did not 
vest in her till actual final partition and 
property used to vest only after actual 
partition by metes and bounds. Of course 
in view of the views'on Hindu Succession 
Act of 1956, it- has gone a great change 
and now it recognises as a vested accrued 
right, and it is not now taken to be a 
right in nature of' maintenance. In fact 
the share which was being allotted to 
mother more particularly between father 
and sons coming to partition that a mother 
being given a share, it was a rule of par- 
tition and its origin was as stated above, 
more with a view to dissuade partition 
but ultimately has been in the nature of 
a right of maintenance. In view of the 
specific provisions. contained in Sec- 
tions 18, 20 and 22 of the Hindu Adoptions 
and Maintenance Act, in fact this rule of 
partition need not to be given effect to 
while arriving at a notional partition as 
contemplated under Explanation I of Sec- 
tion 6, of the. Hindu Succession Act. If 
this practical approach is made, the Sup- 
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-legislation is necessary to establish 


reme Court’ decision -can be reconciled 
and modified to’ that ‘extent so that on- 
Slaught which is to occur in the longer 
run on the coparcenary and actual des- 


truction of the family and as such des- 


truction of coparcenary will be avoided. 
In fact Section 6 of the Hindu Succession 
Act never contemplated the destruction 
of the joint family. The contingency 
mentioned at Illustrations I and II taken 
in the mstant case by way of two exam- 
ples are not rere instances. They are 
the instances which can occur at any time 
in any family. It had never been our 
practice that rule of survivorship being 
in force to enquire as to who died when 
in case of a coparcenary as in our basic 
concept of coparcenary, there used to be 
fusion of ownership on the death of co- 
parcener in favour of other coparceners, 
but with the view taken on Section 6 of 
Hindu Succession Act, 1956, a very basic 
foundations of the coparcenary are shaken 
and now it will be nécessary to note the 
dates of deaths of coparceners and its 
effect and in fact it amounts to a very 
destruction of our concept of joint family 
or coparcenary. 

Therefore, it is high time for the legis- 
lators, Parliament, for the judiciary and 
also for the learned academic theorists 
to study AIR 1978 SC 1239 (Gurupad v. 
Hirabai) to consider whether it is the 
case of reconsideration and the anomaly 
created can be removed by judicial re- 
view and whether the interference of nies 
an 
continue the ideas of coparcenary which 
Section 6 of the Hindu Succession Act as 
orig nally enacted intended to continue. 


“QUESTIONNAIRE” 


(Re: Study of the problem of evolving a methodology 
Supreme Court and High Courts.) 


matters coming before the 


1. (a) Should the Supreme Court be re- 
placed by a constitutional court dealing 
exclusively with constitutional matters? 


(b) Should such a court invariably sit 
en banc (as against in Benches as is the 
present practice)? 


*Editor’s Note:— The above questionnaire is received for 


for speedier disposal of 


(c) What should be the qualifications 
and modalities of appointment as a Judge 
of that court? 

A federal constitutional court was estab- 
lished in West Germany in 1951 which 
has the power to declare statutes uncon- 


publication from the 


Member Secretary, Law Commission with a view to eliciting opinion of a cross- 
section of the informed Society. The Tenth Law Commission proposes to 
embark upon the study of the problem of evolving a methodology for speedier 


disposal of matters coming before the Supreme Court and High Courts. 


The 


background notes in the questionnaire do not represent the views of the Com- 


mission. 


Interested persons are requested to send their comments as early as 
the Membeř Secretary, Law Commission, 
. Shashtri Bhawan, New Delhi—11001. 
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Stitutional as well as to outlaw political 
parties which seek to impeir or abolish 
a free democratic basic order or which 
endanger the existence of West Germany. 
The Court consists of eight Judges in twa 
“panels, six out of them being elected by 
two-thirds majority. The Court has been 
criticised as being subservient to the Gov- 
ernment of the day and if no party en- 
joys two-third majority, the selection 
procedure is reduced to a matter of hag- 
gling between the political parties: “H 
you accept our SPD candidate we accept 
your CDU candidate’ (West German Fe- 
deral Constitutional Court: Political Con- 
trol Through Judges, Gisbert Brinkmanr 
(1981) Public Law 83 at pege 84). The 
criticism that a single Judg= of the Sup- 
reme Court can carry some of his col- 
leagues to his way of thinking and the 
-verdict in a case depends upon the com- 
position of a bench would to some extent 
be diluted if the court sits en banc ir 
each and every case. Even in U.S.A 
leading advocates find it difficult to pre- 
dict the range of first amendment in view 
of the change in the perscnnel of the 
court, (Floyd Abrams quoted in Hindus- 
tan Times dt. 23-12-1981 pege 12). 

2. Are you in favour of the establish- 
ment of a court of appeal as the fina! 
arbiter of disputes of law (other than con- 
Stitutional law) leaving the Supreme 
Court to concentrate on only constitu- 
tional issues? _ 

Views have been expressed that ques- 
tions of law (other than constitutional! 
law) and facts should terminate at an 
intermediate court of appeal so that the 
Supreme Court is able to devote its un- 
“interrupted attention to issues of consti- 
tutional law affecting the various segments 
of the variegated populace of this sub- 
continent. 

3. Should the Supreme Court only take 
up that much work which it can dispose 
of within three months? 

The United States Supreme Court re- 
ceives about 5,000 cases per year and 
selects only 200 out of the total filing as 
be'ng fit for hearing. At least 4 out of & 
justices must vote to hear a case. Ir 
England during 1970s the average num- 
ber of appeals heard anaually by the 
House of Lords has been only 33 so that 
the Judges could devote greater time to 
anatters of public importance, 

4. Do you feel that the Supreme 
Court is acting as a third chamber? 


eevee traenenzazea 


The judiciary appears to have. beer. 


. divided into two classes: the activists who | 


luestionnaire 
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believe that if the legislative text is too 
bald to be self acting the Judges must 
make the provisions viable by evolution of 
supplementary principles even if it may 
appear to possess the flavour of law mak- 
ing (Rajendra Prasad v. Stateof U.P. AIR 
1979 SC 916, 924). The other school of 
strict constructionalists does not coun- 
tenance reading into a statute conditions 
which are not to be found therein by 
process of construction. Gurbaksh Singh 
Sibbia v. State of Punjab (1980) 2 SCC 
565: AIR 1980 SC 1632. The latter school 
ahhors the theory of judicial legislation 
even though on facts of a particular case 
the court is satisfied that the existing law 
requires an urgent reappraisal. Techno- 
Impex v. Gebr. Van Weelde, (1981) 2 
WLR 821, at p. 842. Some legal writers 
fee] that the court speculates and pontifi- 
cates about society and economics mostly 
from non-evidence, without staff investi- 
gation, opinions of experts on law en- 
forcements, industry and in general with- 
out the tools necessary for legislative 
work. 


5. Have the judgments of the Supreme 
Court regarding compensations payable 
upon the abolition of feudal rights 
brought to nought the process of social 
reform? 


One of the Judges of the Supreme 
Court expressed his view that the legis- 
lation relating to abolition of the zamin- 
dari system met its waterloo at the hands 
of the judiciary and the benefits of inde- 
pendence have not percolated to the mas- 
ses. Even in New Zealand, views are be- 
ing expressed that the decision of the 
House of Lords in R. v. Sang, (1979) 2 All 
ER 1222 concerning judicial discretion to 
exclude evidence on the ground that it 
was illegally or unfairly obtained has 
been criticised as being not based on the 
social conditions prevailing in New Zea- 
land. Justice Black of the U, S. Supreme 
Court disfavoured courts assuming roles 
such as running school systems and mak- 
ing decisions about racial proportion of 
faculty members for which they are not 
trained. Justice Stuart was also of the 
view that courts should not be in thë 
business of creating new rights. Justice 
Black accused his colleagues of allowing 
the court to turn professional criminals 
loose to prey upon society with impunity 
and a theory is gaining ground that the 
court has no business forcing its views 
on the State because it lacks account- 
ability and is not the voice and consci- 
ence of contemporary society. = 
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6. Are courts grasping at jurisdiction 
_ in matters which lie squarely within the 

competence of the executive branch of 
Government? 


At the instance of a Congress woman 
Elizabeth Holtzman a District Court in 
New York had issued an injunction in 
July, 1973 halting the bombing of Cam- 
bodia but the injunction was vacated 
immediately so that not a single bombing 
schedule was upset. (The Brethren—In- 
side the Supreme Court — Bob Wood- 
ward and Scott Armstrong — for short 
‘Brethren’ p. 277-278). Opinions have 
been expressed that if the Supreme Court 
had not entertained the challenge to the 
Bearer Bond Scheme, Government could 
have raised resources to the tune of 
Rs, 1,000 crores. In New Zealand fast 
track legislation like the National Devel- 
opment Act, 1979, limits judicial chal- 
lenges to works of national importance. 
The judgment of the Supreme Court stall- 
ing the attempt of the Maharashtra Gov- 
ernment to clear up footpaths in the 
city, of unauthorised dwellers has evoked 
a comment from a former Judge: “Under 
what law are the trespassers entitled to 
alternative accommodation? What Judges 
will do if trespassers set up shanties in 
the spacious lawns of the Court or their 
houses”? 


7. Should appointees to jaAsesnins of 
Supreme Court and High Courts have a 
political background? 


Ear} “Warren was a former crusading 
prosecutor, three-term Governor of Cali- 
fornia and Republican Vice-Presidential 
nominee with the result that when he 
was appointed as Chief Justice of the 
Supreme Court of the United States of 
America, some felt that he had a greater 
impact on the country than even some 
Presidents. In Italy a constitutional 
court which has come into existence in 
1955 consists of 15 members, one-third 
of whom are nominated for 12 years term 
by the Head of the State, one-third by 
the legislature and one-third by the judi- 
ciary. 

8 Is the criticism that persons of 
humble origin or low economic status ar€ 
not likely to be appointed as High Court 
Judges in India justified? 

The English judiciary is criticised as 
being inevitably out of sympathy with 
modern social tendencies and has long 
failed to have any understanding of the 
working conditions, attitudes and aspira- 


Questionnaire 
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tions of the mass of the population. Most 
of the English Judges of High Court and 
Appeal Court had received public school 
education follcwed by legal studies at 
Oxbridge and then called to the Bar, 
(K. Eddey’s English Legal System (2nd 
Ed. 1977)). In India the Chief Justices 
are criticised for recommending lawyers 
belonging to a particular caste or group 
for judgeship. 

9. Will it be correct to say that the 
Judges of the Supreme Court and the 
High Courts are not commanding that 
prestige which they used to command in 
the past only because their salaries ` are 
very much lower than the earnings of 
leading advocates? 

From time te time successive Law Min- 
isters have ruefully lamented about the 
unwillingness of the leading advocates to, 


accept judgeships because of the poor 
financial benefits. Even in the United 
States of America the salaries of Sup- 


reme Court Judges are very much lower 
than the emoluments of leading lawyers 
and Justice Fortes had to suffer 90 per 
cent cut in his emoluments when he was 
appointed a Judge of the Supreme Court. 
(The Brethren — page 20). The Chief 
Justice of the United States gets a salary 
of $ 92,400 while the Associate Judges 
get $ 88,700 per annum. Sometimes the 
Chief Justices of the State Supreme 
Courts were getting salaries more than 
that of the Chief Justice of the United 
States. Some bright boys fresh out of a 
law school were starting at $ 40,000 a 
year while law firm partners in the age 
group 49-51 were making $ 194,600 on | 
the basis of 90th percentile. From 
amongst the federal Judges who get a 
salary of about $ 57,500, 7 had resigned 
in the 1950s while the number of resigna- 
tion has risen tp 24 during the past de- 
cade. Because of the poor economic com- 
pensation 56 of the Federal Judges are 
continuing to work full time even though 
they became entitled to retire as long 
back as in June, 1960. 


10. Is much of the delay in the courts 
occasioned by lawyers seeking adjourn- 
ments on flimsy grounds? 

One of the Judges of the Supreme 
Court felt that certain bar associations 
pehave like trade unions and resent re- 
fusal of adjournment to counsel resulting 
in unnecessary delay. Chief Justice of a 
High Court also referred to accommoda- 
tion sought by leading lawyers disturb- 
ing the court calendar. 


1982 


- IE Should the Supreme Court evolve 
its own procedure in criminal cases? 


= Commenting on the unusual procedure 
f followed by the Supreme Court in put- 
ting -court questions to an accused in a 
murder case, a legal journal observed that 
a court or tribunal should not evolve its 


own procedure in each case according to, 


its opinion about the circumstances of the 
case and lay down a Precedent which ~ is 
not warranted by the Code of Criminal 
Procedure, (1980-81) 85 C. W. N. (Edi- 
torial Notes) 85). ee l 


12. Is not much of the time of the 
Supreme Court and High Courts taken up 
by constitutional writs which ultimately 
are dismissed? o f 

> On an average not more than 5 per 
cent of the writ petitions filed in Indian 
courts ultimately succeed while in West 
German constitutional 
centage is as low as 1.18. l 

13. Presently -the judicial system is 
based on the Anglo-Saxon jurisprudence. 
Should it be replaced by an Indian sys- 
tem of administration of Justice? 


seeds eaeas 


British Raj and the prized values of Bri- 
tish jurisprudence ‘such as equality be- 
fore the law, independence of the judi- 
ciary and judicial review have been dis- 
favoured. ge a N 
Some have gone hammer and tongs at 


the contents. of. the recent lec- 
“tures delivered. by tne American 
Lawyer Abrams and- the English 


Judge ‘Lord Templeman labelling it as 
irrelevant to the country and branding 
the invitation to these lecturers as “fra~- 
ternising by a handful of judges, advo- 
cates and journalists thwarzing the emer- 
gence of an indigenous Third World legal 
system”. (Hindustan Times 29th Decem- 
ber, 1981, page 9). Even so, no concrete 
suggestions have been offered spelling out 
as to what exactly is meant by ‘Indianis- 
ing of the judicial system’. `> | | 
14. Do you feel that the High Courts 
grasp at jurisdictions . in matters where 
the petitioner has not exhausted an equal- 
ty efficacious remedy provided by the 
relevant statute? a 


` 
seurveepeagnus 


The: principle that a petitioner l must 
exhaust all the equally effizacious statu- 


Questionnaire 


ccurts the per- 


Journal 39 


tory alternative remedies not being un- 
duly onerous before coming to a court is 
well settled: (Than Singh -v. Supdt. of 
Taxes, AIR 1964 SC.1419; British I.S.N. 
Co. v. Jasjit Singh, ATR -1964. SC 1461, 
K. K. Shrivastava v. B. K. Jain, AIR 1977 
Sc 1703). However, the ambit of the ex- 
pression ‘equally efficacious’ has given 
rise to difficulties of... interpretation. 
(Malwa Vanaspati & Chemical Co. Ltd. 
Indore v. Union of India, 1980 MPLJ 84; 
Meteor Satellite Ltd. v. LT.O. Companies 
Circle-II, Ahmedabad, (1980) 121 ITR 311: 
1980 Tax LR 427 (Guj); Tapan Kumar 
Jana v. General Manager, Calcutta Tele- 
phones, 1980 Lab IC 508 (Cal); Bavaji and 
Motibhai` v. Inspector of Central Excise, 
(1979) 83 Cal WN 689; Rabindra Nath. 


_ Mukherjee v. S. R. Das, 1979 Lab IC 1287 


(Cal); Ashok Industries v. State of Bihar, 
AIR 1979 Patna 217: Dharam Singh v. 
Bank of India, 1979 Lab IC 1079 (Punj); 
K. S. Siddalingaiah v. State of Karna- 
taka, AIR 1979 Kant 190). Justice Frank- 
furter felt that it is imperative that the 
docket be kept down so that its volume 
does not preclude wide adjudication. In 
England -the House of Lords has been 
hearing about 33 appeals per annum: 
while looking at- the pendency in our 
higher courts, a criticism is being level- 
led that they ‘assume role of a knight 
errant’? grasping at jurisdiction by enter- 
taining any case. ~ ae 

15. Can the judicial process be scientiz- 
ed? eee ~ 2 


Serene LETTET) 


Recent trends in computer technology 
and work of robots has given rise to the 
question : “If we can land on the moon, 
can we not solve our disputes by techno- 
logy?” There are attempts to computer- 
predict appellate decisions by remote 
psychoanalysis of the panel of judges 
i.e. by reading the tea leaves in their 
prior opinions. (Needed: A judicial wei- 
come for technology ? Star Wars or State 
decisions, by Hon. Howard T. Harkey, 79 
Federal Rules Decisions 1979, page 209). 


16. Do you feel that some leading ad- 


-vocates take up most of the court’s work- 


ing time arguing for interim relief in 
cases having no merits and thus upset 
the day’s regular fixtures? - 


sharply pulled up four Senior Advocates 
for taking over two -hours of the work- 
ing time of a five-Judge Bench on-a mere 
application. for: interim stay which was 
ultimately refused. 
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- 17. -Has ihe practice of ‘Bench fixa- 
tion’ by lawyers taken roots in the Sup- 
reme Court and the High Courts? 


Two of the Judges of the Supreme 
Court hav2 brought into focus a current 
practice among the lawyers to ensure 
that certain cases are listed before a par- 
ticular Bench and that in collusion with 
the Registry Officials non-urgent matters 
are given precedence. 


18. Are certain advocates being reiated 
to sitting Judges earning by way of 'ne- 
Bative practice’ inasmuch as they are 
Engaged only to ensure that the matter 
gets transferred from the court of a par- 
ticular Judge? 


areepaseonenee 


Rule 6 of Chapter II of the Bar Coun- 
cil of India Rules states that an advocate 
shall not 2nter appearance or practise 
before a court if the Judge is related to 
him as father, grandfather, son, grand- 
son, uncle. brother, nephew, first cousin, 
husband, wife, mother, daughter, sister, 
aunt, niece, father-in-law, mother-in-law, 
son-in-law, brother-in-law, daughter-in- 
law, or sister-in-law. It is alleged that 
clients who do not wish their case to he 
heard by a particular bench engage one 
of the listed relatives practising in that 
court to file a vakalatnama on their be- 
half and secure a transfer of the case. 


19. Are over-zealous Government de- 
partments responsible for increasing the 
court’s calendar? 


When the Inland Revenue pursued an 
appeal agitating the question whether a 
teacher who was being paid £ 13 as mile- 
age allowance for driving to meetings 
outside her hours of duty is liable fo pay 
tax on that allowance, Mr. Justice Wal- 
ton gave vent to the uncomfortable feel- 
ing that the Crown spends so much time 
and effor: persecuting minnows that it 
is small wonder there is no energy left 
to pursue the real sharks. 


20. Should the Supreme Court encour- 
age public interest litigation? 


Dinosaur cases of Bombay pavement 
dwellers, conditions in women’s re-settle- 
ment homes in’ Delhi and Agra flesh 
trade have evoked mixed reaction. Some 
have dukbed these cases as | 
stunts ard an attempt by journalists .to 
run the country; while others have com- 
mended ‘the Court for taking issues affect- 


ing millions of people. - 
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21. Will it facilitate disposal of a grea- 
ter number of cases if oral arguments 
are restricted to half an hour each side? 


@Seeavesses ee 


As against the practice in cur Higher 


Courts where counsel address the court 
for months together, the United States 
Supreme Court permits oral arguments 
for half an hour on either side. An ex- 
ception was made in desegregation cases 
where twice the normal time was allowed. 
(The Brethren pp. 2, 41). 


22. Will a procedural requirement mak- 
ing it obligatory on counsel lo fue written 
briefs cut down the oral arguments? 


Fixation of half an hour time for argu- 
ments in the American courts is rendered 
possible because of their practice of in- 
sisting upon briefs (called Brandeis brief).: 
Preparation of briefs will lead to exacti- 
tude and narrowing down of matters in 
controversy as well as afford opportuni- 
ties for young lawyers to do research. As 


the briefs would be eventually printed 


by some law journals, counsel would ne- 
cessarily have to devote more time at 
the desk and the practice of reading law 
reports in court in extenso would dis- 
appear. 


23. Should some appeals be disposed 
of without hearing cral arguments? 


Beaeeeeerervr|et et 


In the Supreme Court of Iowa, 66 cases 
were submitted to the court in 1973 with- 
out oral arguments which total increased 
to 128 in 1974. Even where oral argu- 
ments were permitted lawyers were al- 
lowed 10 to 15 minutes for arguing each 
side and an additional five minutes for, 
appellant’s rebuttal. (Appellate Conges- 
tion in Iowa: Dimensions and Remedies 
Hon’ble Mark Mc Cormick 25 Drake Law 
Review, 1975-76, at p. 133). 

94. Will it not make for better inter- 
pretation of statutes if the rule putting 
an embargo against cittng of debates in 
Parliament as a legitimate aid fo con- 
struction is abrogated? 


@ee@#@ee8tzen * 


- The time honoured practice of the 
English rules of interpretation of statutes 
that Hansard can never be relied by the 
court in construing a statute or for any 
other purpose is being challenged in Eng- 
land. Lord Denning thought of a way of 
overcoming the obstacle by referring to 
the debates quoted in. the works of jurists 
(Regina v. Local Commissioner, Ex parte 
Braridford Council (1979) 1 QB 387). -But 


ris 


* 


this - device. of looking.into a text book - 


"my 


"1989 


= of obscenity confusion prevails 
U.S.A. as to whether the 
_. terest” test has been replaced by “Re- 


containing the quotation from Hansard 
has been criticised by a writer as ‘not 


‘edifying’ (Statutory Reform: The Drafts- 


man and the Judge— (1281) 30 ICLQ 141 
at p. 163). The Indian Law closely <ol- 
lowed the English Law (Administretor 
General of Bengal v. Fremlal Mullick, 
(1895) ILR 22 Cal 788 (PC) pp. 799, 890). 
But pleas have been made for whitt_ing 
down the rule (State of Mysore v. R. V. 
Bidap, AIR 1973 SC 2555 Fagu Shaw v. 
State of West Bengal, AIR 1974 SC 613 at 
p. 629). But sometimes even speeches of 
Ministers while piloting a Bill are not 
looked into (Sat Pal & Co. v. Lt. Gover- 
nor of Delhi (1979) 4 SCC 232 at p. 240: 
AIR 1979 SC 1550 at p. 1558). Lord Devlin 
has cited an instance (Stafford v. D. 
P. P., (1974) AC 878) where had their 
Lordships looked back at the parlianen- 
tary debates in which some of them had 
themselves participated in their leg-sla- 
tive capacity they would have seen that 
Parliament had not the slightest inter-tion 
of making a great change in the law 
(lecture delivered at All Souls College, 
Oxford on 2nd May, 1978 quoted in Dev- 
lin: The Judge (1979) pp. 148). 

25. Should the present practice of 
plurality and separate judgments be sub- 
stituted by one of writirg— 

(a) per curiam opinion; 

(b) a single judgment representing the 
highest common denominator of the 
bench; 

(c) one majority and cne minority cpin- 
ion? 


The separate opinions delivered by the 
Supreme Court in Delhi Laws Act case 
(AIR 1951 SC 332) covering 370 pages of 
reports had created confusion about the 
ratio decidendi in the cese and even Chief 
Justice Patanjali Sastri felt that no parti- 
cular principles were laid down (Fathi 
Raning Rawat v. State cf Saurashtra, AIR 
1952 SC 123). It was given to Bose J. to 


analyse the several situations and -ndi- . 


cate how the judges split on each stua- 
tion (Rajnarain Singn v. Chairman, 
Patna Administration Committee, AIR 
1954 SC 569). The plurality decisions re- 
garding death penalty case gave rise to 


considerable difficulties in the. United 
States of America (Gregg v. Gecrgia, 
(1976) 428 US 153; Furman `v. Gecrgia, 


(1972) 408 US 238) as well as in our Sup- 
preme Court (Rajendra Prasad v. State 
of U. P., AIR 1979 SC 916). In the area 
in the 
“prurient in- 


"deeming: social value” test (Roth v; .Jnit- 


Questionnaire 


‘by Professor Gerald Gunther as 
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ed States, 354 US 476; Fanny v. Hill, 
(1966) 383 US -413; United States -v. 
Marks, (decision of. Court of Appeals for 
Sixth ‘Circuit, quoted in Columbia Law 
Review, May 1980 at page 777). Lord 
Denning was also not permitted by the 
other Law Lords in the Privy 
Council to publish his dissenting opi- 
nion In Re Parliamentary Privilege Act, 
1770, 1958 AC 331, Lord Denning; The 
Family Story (1981), pages 192-194), 


26. Will it not make for certainty in 
Law if the higher courts write shorter 
judgments? 


As against 243 pages of judgment in a 
death penalty case by the United States 
Supreme Court, our Supreme Court has 
written a 782 pages judgment in Keshva- 
nanda Bharti v. State of Kerala (1973) 4 
SCC 225: (AIR 1973 SC 1461). But in a 
later case of death penalty (Gregg v. 
Georgia (1976) 428 US 153) when the 
United States Supreme Court chose to 
write per curlam opinion it covered hardly 
two pages of the law reports. Lord 
Kilbrandon has observed that lack of 
economy in judgment writing is a not- 

riously discreditable feature of the 
English jurisprudence. (Cassell & Co. v. 
Broome, (1972) 1 All ER 801 (HL)). 


- 27. Should an appellate court necessari- 
ly write a reasonable judgment—~ 


(a) in every case irrespective of its out- 
come? 

(b) only when it reverses the verdit of 
the lower court? 


The practice of dismissing criminal 
appeals in limine with one word “dis- 
missed” has been frowned upon by the 
Supreme Court (K. K. Jain v. State of 
Maharashtra (AIR 1973 SC 243), Sakha- 
ram v. State of Maharashtra, (1969) 3 
SCC 730, Shaikh Mohd. Ali v. State of 
Maharashtra, (AIR 1973 SC 43), Shankar 
v. Gangabai (AIR 1976 SC 2506)). The 
practice in the United States Supreme 
Court of passing a four word order ‘the 
judgment is affirmed’ has been criticised 
being 
‘irresponsible’ and ‘lawless’. (Doe v. Com- 
monwealth’s Attorney, The Brethren 
page 425). 


28. Should not the statute provide for 
only one appeal? 


Considering the congestion in courts 
views have been expressed that if fallibi- 
lity is the raison detre providing for two 
appeals, a litigant would not be satisfied 
even if the. statute confers upon him the 
right to file multiple appeals, - 
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29. Should matters involving a point of 
law of general public importance leap- 
frog directly to the Supreme Court? 


Under the (U. K.) Administration of 
Justice Act, 1969, appeals leap-frog di- 
rect to the House of Lords under certain 
circumstances. American Cyanamid Co. 
v. Upjohn Co., ((1970) 3 All ER 785), a 
case concerning a petition for revocation 
of a patent was the first ‘leap-frog’ ap- 
` peal heard by the House of Lords. Lord 
Denning in = recent case of A.C.T. Con- 
struction Ltd. v. Customs & Excise Com- 
missioner ((1981) 1 WLR 49 at p. 54) was 
dismayed at the prospect of different tri- 
bunals in U. K. giving different rulings 
as to whether under-pinning work which 
involved construction of additional foun- 
dation fell within the ordinary and natu- 
ral meaning of the word ‘maintenance’ 
and wondered what Customs and Excise 
authorities should do when they are 
faced with conflicting decisions of various 
tribunals. 


30. Should judicial review, t1evision or 
appeal against interlocutory order be abo- 
lished? 


@ete#eeerrereees 


Recently, the House of Lords observed 
that matters reaching them for prelimi- 
nary decisions do not serve the cause of 
justice (Allen v. Gulf Oil Ltd, (1981) 2 
WLR 188 (HL) at page 190). in the Unit- 
ed States of America, the “final judgment 
rule” has been evolved to maximise avail- 
able judicial resources and to avoid 
piecemeal litigation (U. S. v. Nixon, (1974) 
418 US 683 aż- p. 690). The question as to 
what is an irterlocutory order and whe- 
ther an appeal lies has also given rise to 
difficulties (Amar Nath v. State of Har- 
yana, AIR 1977 SC 2185 at p. 2190; 
Mohan Lal v. Prem Chand, AJR 1980 Him 
Pra 36 at p. 38 (FB); Pranab Kumar v. 
Yusuf Ali,-1979 Cri LJ 95 at p. 98 (Cal); 
Inayatullah Rizwi v. Rahimatullah, 1931 
Cri LJ 1398 (Bom)). 


31. To what extent is the criticism that 
the Supreme Court is reversing the High 
Courts in macters falling within latter's 
discretion justified? 


@Qestt#eeecaa 


A Judge of the Supreme Court express- 
ed displeasure over the manner in which 
the Supreme Court interferes in small 
matters and thus arrogates to itself the 
jurisdiction of all subordinate courts and 
try to do everything itself, In U.K. the 
Privy Council in a 3} page judgment dis- 
missed an appeal in a murder case after 
refusing the counsel to make a new point. 


Questionnaire 


A. I. R. 


(Ragho Prasad v. The Queen, (1981) 1 
WLR 469) though in another murder case 
when an injustice of substantial charac- 
ter was brought to their notice, the Privy 
Council permitted a new point to be can- 
vassed. (Ajodha v. The State, (1981) 2 All 
ER 193 at p. 202). While interfering with 
a conviction in a Magistrate’s court for 
a driving offence the High Court in Eng- 
land observed that it was the first case 
in which the sentence by the Crown 
Court had been challenged on the ground 
that it was harsh and oppressive, (R. v. 
Crown Court at St. Albans (1981) 1 All 
ER 802 at p. 804). American Law Profes- 
sors are dismayed at the tendency. of the 
Appellate Courts in allowing appeals and 
quote the admonition of a famous Judge 
‘Never unnecessarily make a monkey out 
of a trial Judge. Remember, he:'may be 
as good as a lawyer as you are.’ (Appel- 
late Review of Trial Court Discretion 79 
Federal Rules Decisions, p. 173 at p. 174). 
Sometimes strictures have been passed on 
the trial Judge by the House of Lords 


describing his decision as ‘astonishing’ 
(B. v. W. (1979) 3 All ER 88). 
82. Should the statute provide for a 


compulsory attempt to arrive at a com- 
promise at the appellate stage? 


ena areverarenne 


In U.S.A. a central funded scheme call- 
ed the “Civil Appeal Management Plan 


(CAMP)” was launched in December, 
1973 to ascertain whether the appellate 
workload could be reduced by attempts 


to compromise made by an independent 
agency. The Judges agreed that the 
CAMP did cause a reduction in the aver- 
age time taken for the disposal of appeals 
because the discussion which the staff 
counsel had with the opposing parties 
improved the quality of counsel prepara- 
tion and narrowing down of the matters 
in controversy. (Jerry Goldman, Asstt. 
Professor of Political Science, North- 
western University, Columbia Law Re- 
view (1978) Vol. 78, page 1209). 


33. The above questions mainly cover 
the problems of fresh institutions, As re- 
gards the disposal of arrears, can. you 
suggest any method other than appoint- 
ment of retired Judges? 


The preceding questions focus on re- 
ducing fresh admissions and quicker dis- 
posal of pending matters. As regards the 
huge backlog of cases, a more or less 
uniform opinion has been expressed that 
unless sufficient number of Judges are 
appointed, the arrears cannot be cleared. 


34. Any other matter? 


vy 
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. It would -be appreciated that it is well- 
nigh impossible to compress -and encom- 
pass in a questionnaire of this- type. all 
the problems relating to the judicial sys- 
tem and hence your comments on any 
facet of the matter would be. highly ap- 
Deeeeier Chief J ustice of India “has wel- 
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comed an objective analysis of the func- 
tioning of the judicial institutions in the 
country _ if a constructive change was de- 
sired in their outlook. 

(Presidential Address :- Centenary Cele- 
brations of the Nutan Marathi Vidya- 
laya, Pune: 1-1-1982). 


1981 AT 15TH. ALL-INDIA 


. CONFERENCE OF CORPORATE. MANAGERS & TAX EXECUTIVES.” 
By: Justice D. R.: Khanna, Delhi High Court. 


Shri Arvind N.` Lalbhai, President, 
Federation of Indian Chambers of Com- 
Shri S. K. Birla, 
Chairman, Taxation and Company Law 
Sub- Committee - of the 
Friends. 

We have had the E of listen- 
ing to the learned speakers on different 
subjects listed for discussion today. They 
have made valuable`contributions in ana- 
lysing them, and I am sure everyone `of 
us is going back richer and with better 
comprehension of the problems facing 
the taxation- side. We have had her2 a 
galaxy of distinguished corporate manag- 
ers and tax executives coming from ali 
parts of the country and _ represer-ting 
different avocations and walks of life. 
Such like conferences go a long way in 
highlighting the problems faced in the 
actual working of taxation laws in dif- 
ferent fields, and in what manner they 
can be helped to be resolved. The 4ed- 
eration of Indian Chambers of Commerce 
and Industry has, in tkis regard, to be 
complimented for organising such zon- 
ferences. I am sure, apart from the pub- 
lic at large and the tax-payers in parti- 
cular, the legislature and . the govern- 
ment too stand to gain in grasping the 
working difficulties, inequities and hard- 
ships which are faced, and in what man- 


` ner they can be remedied. 


I am in this regard extremely grateful 
to the organisers of this Conference who 
have given me the privilege of presiding 
over this 15th All-India Conference of 
Corporate Managers and Tax Executives. 
Having already heard Mr. Palkhiwala in 
his brilliant analysis, it is onerous to 
Speak again, and I am conscious of the 
embarrassment felt by me. 

As we look around tc the varied com- 
plexities of life these days, there B a 
growing acceptance of the concept of 
specialisation: No wonder, therefore, that 
on taxation side as well, individual sub- 
jects are being discussed and probed into 
in great details. In the actual working 
of tax laws, there are ro doubt, a large 


Federation and- 


the expertise displayed and 


number of inequities ‘and anomalies which 
work as shackles in the way of budding 
entrepreneurs. There is also veritable 
harassment of the honest tax payers, 
often caused by sometimes over-zealous 
and on other occasions by not-above- 
board officers, Much of these can be tack- 
led and firmly resolved by channelising 
suggestions 
made in this Conference. I fully share 
your feélings that for the better growth 


. of economy, the taxation structure needs 


to be brought down, and proper incen- 
tives and scope for capital growth left 
open. It is however with respect to the 
approach and methods to be adopted that 
I will like to strike a different note. I 
must at the outset clarify that the under- 
tones of what I speak hereafter are in 
no manner directed towards overwhelm- 
ing of our tax-payers. I am second to 
none in my admiration of the honest and 
straightforward assessee. In fact, it is the 
evasions of a.large number of others 
which shifts the heavy dose of taxes on 
the former which is most disturbing. 


‘It is with all humility and earnestness 
that I speak, and sincerely hope that I 
am not misunderstood. 


The need for simplification and rationa- 
lisation of tax laws can never be over- 
emphasised. In fact, complexities of law 
in this regard are so baffling to a layman 
that he who is obliged to pay taxes, has 
little comprehension of its true nature 
or scope, Einstein once remarked that he 
could solve any mathematical problem 
but found himself at bay when it came 
to preparing his tax returns. That envi- 
able legislation of the Indian Penal Code 
which was enacted more than a century 
back, and has still not received any not- 
able amendment, is a class by. itself. We 
very much wish that legislations these 
days. should attain that perfection. At the 
same time we cannot ignore that no- 
where human ingenuity works as much 
as it comes to fisca} matters and paying 


taxes. Not unoften loopholes in laws are 
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discovered and even created, ` and the 
legislature then intervenes to plug them 
by amendments and new provisions. Often 
they result in creating more complexities, 
and the statute becoming too bulky. In 
the ultimate analysis, this chase makes 
a mockery of the simplification. The pro- 
verbial Mark Twain’s description of 
tistics that they are like the ladies of the 
night, once one has put them down, one 


can do anything with them, as much 
seems to hola good with tax laws. 
It is sometimes said that two main 


curses which this country is presently 
facing, are the population explosion sett- 
ing at naught all our planning, and the 
parallel economy playing havoc in our 
National, social and moral structure. 
Everybody seems to be conscious of the 
ills or vicious character of the black 
money. It is polluting our political life 
and injecting all sorts of ills socially, 
like vulgar ostentiousness in marriages, 
the evils of dowry and the relegation of 
the intellectual in the background. The 
rampant inflation finds its root in its wide 
circulation. One of the subjects for dis- 
cussion before us has been of penalties, 
prosecutions, search and seizures, and the 
other of rationalisation of income-tax law 
so as to bring down the high’ rates of 
taxes to reasonable levels. In one of the 
papers placed before the Conference, 
figures of the prosecution in tax matters 
have been brought out in order to show 
that they are almost non-existent. You 
will excuse me if I may take up here a 
bit different approach. The circumstance 
that these provisions have almost remain- 
ed a dead: letter is not a matter which 
can be considered as healthy in case it is 
recognised that a parallel economy is 
widely preva:ent. A country in which 
the law breakers can flourish with impu- 
nity, be they in criminal matters or fiscal 
offences, can hardly claim itself to be 
governed by rule of law. In fact, there 
is nothing more of a damper on the 
spirits of honest tax-payers and contri- 
butes more ta the spread of the virus of 
falsehood in tax returns than allowing 
tax dodgers to escape scot-free. Rather 
it is now being constantly felt that if the 
taxation structure of this country is too 
high, it is because many evade the pay- 
ment of their legitimate dues. The law 
abiding citizens, therefore, have a great 
responsibility for their own good as much 
as for the society as a whole to create 
social consciousness, and enlighten the 
people at large of their national respon- 
sibility. to pay what is legitimately due 


to the state. It is primarily by this pro- F 


sta- | 


cess that taxation structure .can be 
brought down. After all, no country’s 
economy can always be sustained on defi- 


cit financing, where the ‘demands for 
development and growth continue rising 
while the financial flows remain static 


or do not show corresponding expansion. 
In this respect, the need for curbing 
wasteful government expenditure, which 
is almost getting infectious, can never be 
cverlooked. The administration must 
effect economies in all spheres so that the 
tax-payer does not carry the feeling that 
his hard earned money is just going in 
the drain. In our country, there were 
times before independence when non- 
payment of taxes used to be considered 
as patriotic acts, part of the national 
struggle. That was against the foreign 
rulers. Unfortunately that mentality has 
sornehow lingered too long in some quar- 
ters. The complexicn, however, now 
stands wholly changed. It is now the wel- 
fare state with multifarious nation build- 
ing activities that requires funds for its 
national exchequer. There is, therefore, 
no room any more for patronising that — 
old outlook. The other day the Finance | 
Minister was making a grievance that the 
budgetary reduction in the taxes did not 
facilitate larger flow of revenue as was 
sought to be made out. In fact, not a few 
have wondered that after all if lesser, 
taxation alone could yield larger returns, - 
there would not have been occasions in 
the past to raise them when they were- 
already low. The remedy, therefore, it 
will appear, lies in -arousing powerful 
social consciousness amongst the people . 
who have chosen the life of evasion and 
dodging. In Japan which is considered 
to be one of the most developed countries 
in the world, and which has the most . 
stable economy, the national conscience is . 
fully awake. The people understand their 
responsibilities to the state.. There are 
hardly any strikes, and there is large 
scale workers’ participation in the man- 
agement in order to create feelings of 
oneness with the institution and the | 
country to which they belong. In a recent 
issue of the Readers Digest, it was heart- 
ening to note that the lowest and the 
highest in an industrial establishment, 
comes to work in almost the same dress, 
and everyone shows equal zest in bring- 
ing out the best results. 


Some time back much-discomfiture was ` 
felt when it was publicly recognised that 
after all, corruption is a world pheno- 
menon. While many right thinking people — 
felt reconciliation to this as.. alarming; - 
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what appeared piquant was the protes:s 
heard from quarters whicn have been 
carrying soft corner for black money ard 
have been taking in stride, nay patronis- 
ing, tax dodging. In most of the advane- 
ed and socially conscious countries, the 
old school which viewed zax avoidance 
with affection is now gradually givirg 
way to an attitude where the judicial 
smile has frozen into a judicial frown. 
Lord Greene in England sdoke in unmif- 
gating terms for imposing severest Df 
penalties in such matters and said that 
those who play with fire should not con- 
plain of burnt fingers, Mr. Justize 
Holmes once observed, “Taxes are what 
we pay for civilized society”. The lobby 
for constitution of soft tax benches may 
have to be thwarted from playing its in- 
_ Vidious game. Public opinion is now veer- 
ing around as not to make martyrs of tax 
dodgers, but to look upon them as tne 
enemies of sound public 2conomy. It is 
indeed distressing `t note that in 
England, which is almost less than tən 
times our population and area, has tən 
times more assessees who deem it their 
responsibility to pay theiz taxes to tne 
national exchequer. 


Taxation laws have always dual ab- 
jects behind them. One is as is commonly 
understood, the collection of the revenue. 
The other which is no less important, and 
often ignored is the bringing in of stabi- 
lity and equilibrium in society. One of 
the goals enshrined in our Constituticn, 
viz, justice, social and economic, world 
remain a far cry if disparities in incomes 
r and wealth are allowed co assume d-s- 
turbing proportions. We in this regard, 
no doubt, value the age-old doctrine of 
KARMA. However, it is high time to 
carry no misgivings that the common 
man is no longer willing zo be put off 3y 
mere sermons that his fate of penury and 
suffering is entirely the result of the 
deeds of his past life. With the spread of 
education and vast net-work of news- 
papers, radio, television end films, the 
masses are well conscious of their rights 
and are fast losing their ‘patience with 
approaches of laissez-faire or just resign- 
ing themselves to what b2sets them. If 
this writing on the wall or cry for social 
_ and economic justice which to a certain 
extent can be brought about by proper 
and effective taxation polzcy is not heed- 
ed to in time, it may be too late to re 
medy the affairs. Nations which have 
not exercised’ the wisdom of evolutionary 
growth have faced violent’ upheavels - to 


the detriment and- destruction of all that - 
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has been earlier achieved and consolidat- 
ed; While fiscal incentives for economic 
growth and the right to legitimate re- 
tention of what is earned cannot be 
ignored and need to be protected, the 
economic growth which we speak of, 
should be the ultimate growth and hap- 
piness of the people as a whole. The old 
concept that the governmert which rules 
the least, rules the best, is fast receding 
into oblivion. Everywhere in this world, 
the States are assuming to themselves 
the role of welfare States. They are pro- 
gressively playing larger roles in our 
day-to-day life. Individual demands and 
expectations are rising and assuming 
multiple proportions. The old ascetic who 
could live a contented life with bare 
minimum of possessions and desires is a 
rare phenomenon now. We want lands to 
be acquired and developed for our fac- 
tories, finances made available, educa- 
tional institutions of high standard set 
up from where adequate supply of tech- 
Nicians finds flow, expert incentives 
and import protections, and no less, law 
and order and industrial peace preserv- 
ed, At the same time the demands of the 
State from an individual are no less ex- 
acting. Absolute freedom is nowhere to 
be found. Restrictions and disciplines are 
being introduced which do seme time 
appear irksome and unnecessary fetters. 
Monopolies are also sought to be curbed. 
So also concentration of wealth in a few 
hands to the detriment of the society at 
large. Nothing portends disaster more 
than a discontented multitude wher we 
see vast desert of suffering and poverty 
with small oasis of prosperity here and 
there. A balance has to be, therefore, 
struck between the demands and duties 
of both the individual and the State. 
There is no scope for laying any lop- 
sided emphasis on individual rights ignor- 
ing the corresponding duties tc the 
society and the State. They are mutuaily 
complementary. It is as such that while 
preserving protection of individual rights, 
there has been a growth in recent times 
of legislations all over the werld which 
view offences against society as graver in 
character than those against the indivi- 
duals. In other words the magnitude of 
an offence is being measured by the 
corresponding ill-effects it has on the 
larger number of people, society or the 
State. One does not know how far th! 


eryptic remarks of George Barnard Shaw 


has. any basis when he observed that it 


‘is an irony that in our society a thief of 
‘some luafs of bread; who does 


' 50. to 
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satiate his hunger, is landed in prison, . 


but the person who robs the public 
undertaking and the national exchequer 
by all sorts of-dubious means sometimes 
lands himself in the Parliament. 


Having had this plain talk, it will be 
wholly unjust and unwarranted at the 
same time to close the eyes and not ack- 
nowledge that the nation and the society 
are after all just conglomeration of the 
constituent parts, viz, the individual, 
corporate bodies ete. etc. If these con- 
Stituents are facilitated to fully blossom 
and allowed to contribute their maxi- 
mum, the country stands to gain. The 
initiative, expertise and organising capa- 
_ city of the people who have the ingenu- 
ity, potentiality and are gifted should be 
permitted to develop fully. Not -unoften 
- it is the efforts, the inventive end enter- 
prising qualities of these people which 
to a large extent go to lay the net-work 
of industrial and commercial base of the 
society. In spite of the expanding role of 
public sector with all its teething pit- 
falls, the role of private sector is over- 
whelming, and ‘by and large represents 
the primary and main base for growth 
and develcpment. The ideological con- 
cepts cannot ignore or be divorced from 
_ the actual realities of the situation. They 
are the people who are ready to. take 
risk, introduce innovations, embark upon 
untreated spheres and wield results. - 

We are still long way, off from devel- 
oping high sense of social responsibility 
and collective wisdom. While these 
Should as well be allowed to fully fructi- 
iy, there is no point in strangulating the 
hen which already lays the golden egg. 
The taxation and fiscal policies of the ad- 
ministration, therefore, should be com- 
plementary to the growth and develop- 
ment of economy and not hostile, ob- 
structive or dampening to them. After 
all if the limbs and different parts of the 
national body are healthy, active and 
growing, the nation as a whole blossoms 
and in the ultimate analysis results in all 
round development. The potentialities of 
young entreprenuers, therefore, call for 
encouragement and facilitation. The in- 
centive, therefore, has not to be-marred 
but allowed to be fully developed. 


As the word income-tax shows, it is 
-tag on income. If the income is there, 
taxes will flow. If, however, the curbs, 
shackles and restrains thwart, the 
growth of income, the search for more 
revenue would remain a wild goose chase. 
‘The burden of taxes, therefore, should 
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be such as to enable the assessee to bear 
it well and still move ahead with enough 
fruits of his labour with him towards 
progress and ‘prosperity, and not that his | 
back be broken with their weight to * 
render him to either collapse or per force 
go dishonest. 

As Mr. Paikhiwala said, we have ex- 
cellent individuals in all spheres, the best 
of doctors, engineers, administrators, 
scientists, architects, teachers etc. Where 
we fumble is when we act jointly and 
concertedly. It is then that the individual 
selfishness seems to fully overtake us, If 
i may dare say, it is the lack of national 
outlook which was responsible for the 
country being slave for so long and hav- 
ing fallen prey to innumerable invasions 
from abroad in the past, It is sometimes 
Said that the Indians and Jews have both 
wonderful business propensities, nay 
even love for money. However, while the 
latter can sacrifice anything when it 
comes to collective good, and have made 
a wonderful success of their tiny young 
State of Israel, our individualism is too 
reluctant to give way to or-be subservi- 
€nt to national good. , 

Before concluding I may like te add 
that we must take guard. against a ten- 
dency which has unfortunately been gra- 
dually creeping in in almost all spheres 
of our activities. The same has been to 
adopt myopic, sectional or regimental ap-- 
proaches on matters, losing sight that we 
are all ultimately part and parcel of the 
larger whole, i.e. the society and the 
country. Thus we do hear endeavours of 
glorification of different professions by 
respective members belonging to them. 
Doctors, Engineers, Journalists, Charter- 
ed Accountants, Teachers, Economists, 
Architects, and no less the Lawyers and 
the Judges are ail getting too self-centred 
and conscious of the glory and majesty 
of their respective avocations. They are 
zealous to eulogise their own professions 
and protect their autonomies, At the 
same time, the well-being and progress 
of one cannot be at the cost of the rest of 
the people at large. Similarly economics 
of the country cannot be divorced and 
singularity looked at from other equally 
relevant considerations for the wetl-be- 
ing of all. If we believe in political de- 


mocracy, the common man and social 
justice cannot be ignored. We have, * 
therefore, to. maintain a balanced ap- 


proach in such matters. 

With these words, I thank the orga- 
nisers of the Conference for associating. 
me with this Conference. 
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“THE LAW. OF UNION-STATE RELA- 
TIONS AND INDIAN FEDERALISH” 
IST EDITION 1981, by Dr. K. P. 
Krishna Shetty, M.A, ML, LL.D. 
Reader, Department of International 
and Constitutional Law. University of 
Madras, Published by Sai. Naga Puhdi- 
cations, Madras-600078. Pages 530, 
Price Rs. 125/- ($ 20/-). 


In the oft repeated demands from some 
States for ‘more powers for the States” 


one can notice that all is not well wäh 


the Union-State relationship. So, this in- 
depth study has not coms out too soan 
in the form of this book. 


The author has present2d in this book 
the relationship in all its facets— Leg-s- 
tive, Administrative, Financial eté., and 
; he has. traced the history its growth, -ts 
difficulties and its impact on the so-cal- 
ed relationship. 


After all, India came tc be ruled frcm 
Delhi as one country only during tie 
British Rule. Prior to that the strongest 
rulers may have been perched in- Delhi 
but they never had such unified control 
over the entire country as the British 
had. : 


After Independence, apert from losing 
a part of India by the creation of Pax- 
istan and the merger of Princely States 
with India, the authority of Delhi conti- 
nued over different States almost on tne 
same lines as dictated by the Government 
of India. Act, till the corstitution carme 
into force. | 


Even the “federation” that follow2d 
has all hues and tinges of various shades 
and no one has been able to define accu- 
rately what ‘Indian Federation” is. Cha- 
ter XI makes an interestir g study on this 
aspect. 


“Languages” was another hurdle that 
often undermined the binding force þe- 
hind the Federation. In this matter, we 
have followed the path cf “least resist- 
ance” as was done in Canada and Swit- 
zeriand, Chapter X beautifully brings 
out, how our government succeeded in 
roping’ different points of views into one 
thread of “national interest. sa 


x The entire study is one which . shows 
“that the learned author has taken in- 
mense pains to write this- book. 


Scholarship, judicial baance,* literary 
flourish and encyclopaedic - information 
has been placed before the reader through 
the media of this book by the author, 


_ terprises 
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In short, this analysis. on’ an important 
part of our constitution is praiseworthy. 
| B.D. B. 





STATE ENTERPRISE & THE LAW, Ast 


. EDN, 1981: By Justice V. S. Desh- 
pande, Retd. Chief Justice, Delhi High 
Court, Published by Documentation 
Centre for Corporate and Business 
Policy Research, New Delhi, Pp. 116 
+ 8, Price Rs, 48/-. 

The book under review deals with a 
comparatively new field of law. Since 
independence, the sphere of State En- 
is ever increasing. Important 
judicial pronouncements with regard to 
entity and authority of the statutory 
corporations, government companies, so- 
cieties registered under the Societies 
Registration Act ete., have contributed 
to the development and crystallization 
of the law as to State Enterprises. 

The concept of -instrumentality or 
agency of the Government embodied in 
Art. 12 of the Constitution as expound- 
ed by the recent Supreme Court judg- 
ments and particularly Ramana v. In- 
ternational Airport - Authority’s case 
(AIR 1979 SC 1628), has now assumed 
wider dimentions. Thus the remedies 
under Arts. 32 and 226 for enforcement 
of fundamental rights may now be 
available against Public Enterprises, 


The author has discussed the subject 


-under the following topics:— 


(i) Corporate nature of Public Enter- 
prises, 

(ii) Legal position of employees; 

(iii) Function and status of Public Cor- 


` porations; and 


(iv) Public enterprises in perspective. 
- The expositions thereunder are sup- 
ported by case-law separately annexed. 
The book is the expanded version of the 
lecture delivered by the author on 14-8- 
1981 under the auspices of the: P.'L. 
Vohra Memorial Lecture. ` 


The learned author is an internation- 
ally acknowledged jurist, well-known 
for his erudite writings. The views ex- 
pressed in this book will invoke wider 
interest in the matter >- connected with 
the State -as an entrepreneur. For exam- 
ple, while dealing with the question of 
payment “of bonus by LIC to its. em- 
ployees the author has discussed the Sup- 
reme Court decisions in the Madan Mohan 
Pathak’s case (AIR 1978 SC 803) and the 
Bank Nationalisation case (AIR 1970 SC 
564). The views expressed on the subject 
are positively thought. provoking and the 
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approach of the author to the subject is 
fundamental, 
- The Publishers deserve compliments 
‘for bringing-out such a scholarly lite- 
rature on the subject. It will be a great 
asset for the members of the Bench and, 
the Bar, Law students, scholars and 
those engaged in ‘teaching law’, 

D.V.T. 


“ABC GUIDE TO THE PRACTICE OF 
- THE SUPREME COURT”, 40th Edn., 
1981: By Emlyn Wiliams, LL.B. of 
Lincoln’s Inn, Barrister. Published by 
Sweet & Maxwell Ltd, Londen  (Dis- 
tributed in India by N. M. Tripathi Pvt. 
Lid., Bombay). Pages VIII plus 207. 

Price £., 7.75. 

The fact that this is the fortieth edition 
of this Guide Book is sufficient to indi- 
cate its tremendous popularity among the 
legal practizioners in the U. K. It is an 
alphabetically arranged collection of ex- 
planatory notes on all the principal 
aspects of procedure in the Supreme 
Court, designed as a ready referencer to 
guide the reader through the maze of 
overlapping or interlocking procedure 
and rules. In these explanatory notes, full 
reference is made wherever necessary, to 
the detailed annotations of the parent 
work, the Supreme Court Practice 1982 
Edn. text of which, while being prepared 
for publication, was, it seems, seen by the 
author of this Guide before finalising the 
proof for this revised edition. As men- 
tioned by the author of this Guide in the 
preface, the text of this book has been 
compiled from materials available in 
March 1981, though some later material 
has also been incorporated. The aim of 
the author of this book “is to guide the 
reader who needs signs along the proce- 
dural motorways and trunk roads, not to 
describe the footpaths, no matter how 
interesting they may be”. 


As the Rules of the Supreme Court 
(R.S.C.) of the U.K. are to some extent, 
akin to those’ contained in the first Sche- 
dule to our Code of Civil Procedure (5 of 
1908), this Guide Book can be of con- 
siderable reference value to the Bench 
and the Bar in India. 
| U.S. D. 


“CURRENT LEGAL PROBLEMS, 1981” 
Volume 34, Edited by Lord Lioyd of 
. Hampstead and Roger W. Rideout on 
_ behalf of the Faculty of. Laws, Univer- 
' sity. College London: Published by 
' Stevens & -Sons Ltd. London 


Books Reviewed. 


. SUPREME COURT: 


.(Distri- pees 
buted in India by N. M. Tripathi Pvt. ` 


ALR. 


_ Ltd., Bonihay), Pages XXII 2G 295. 
' Price £ 18.00. 


The Faculty of Laws of University 
“College London is responsible for the 
delivery of a yearly series of public `“ 


lectures on topics of interest both to prac- 
tising and academic lawyers and the 
Seneral public. These lectures are charac- 
terised by careful scholarship, conciseness 
and considered reference to current pro- 
blems, and a selection is later published 
in the Current Legal Problems Series. 


The presen? volume (Vol. 34) comprises 
11 papers and the topics covered include 
Several aspects of administrative law, 
property law and international law as 
also papers dealing with some of the 
facets of the law of employment, com- 
pany law and law of contract. The Table 
of Cases, Table of Statutes and a concise 
index add to the usefulness of the book. 


U.S.D. 


FUNDAMENTAL 
RIGHTS AND DIRECTIVE PRINCI- 
PLES. FIRST PUBLISHED IN 1981: 
By Shariful Hasan; LL.B., LL.M., Ler- 
turer in Muslim University, Aligarh im 
the Faculty of Law. Foreword by Jus- 
tice Baharul Islam, Judge Supreme 
Court of India. Published by Deep & 
Deep Publications D-1/24, Rajouri Gar- 
den, New Delhi, 110027. oS 129, 
Price Rs. 60/-. 


In Part-III of the Indian Concita 
are enshrined the Fundamental Rights 
and in Part IV lays down the Directive 
Principles of the State Policy. There` is 


\ 


én apparent conflict between the two. In `~ 


the Supreme Court the balance has been 
tilting in favour of Fundamental Rights. 
However the Supreme Court has. great 
role to play in interpreting the social and 
other progressive legislations in such a 
way as to harmonize Fundamental Rights 
and Directive Principles to achieve the 
high objectives of our Constitution. The 
learned author in this book has very 
vehemently argued for the harmonious 
interpretation of these two principles to 
ensure social and progressive legislation 
for the relief of the poor and down trod- 


den. In doing this he has very -critically - 


examined all the important decisions of 
the Supreme Court on the subject. -It is, 
felt certain that this thought provoking ` 
book will prove to be of great use to the 
lawyers and law students, Judges and 
oun kegislators aud social VOR TS: 
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SDOWRY AND: THE LAW” 
- By: G. R Rajagopaul, Senior Advocate, New Delhi), 


It is ee on all hands taat dowry is an 


unmitigated’ social evil which should be com- - 


pletely eliminated from our society at tke 
* earliest possible moment. Harassment of the 
girl, who has been married in a dowry-hungry 
family, has of late been. the cause of mary 
murders and suicides and a campaign has 
. been quite rightly mounted by social welfaze 
organisations for the eradication of this evl. 
In fact, the burning problem today: is how <0 
prevent the giving and taking of dowry in 
any form. 


Social education, building up of character 
which is woefully lacking in our country at 
the present day, girls refusing to be sold as 
chattel, educated youths shunning this prac- 
tice as utterly reprehensible and not allowing 
- any foothold to their parents to step in and 
' interfere with what is really a private matter 
between two parties who ar2 about to enter 
into a life-long partnership, society itself 
frowning upon this practice as a cancerous 
growth in its midst, are som2 of the methads 
by which this evil can be removed from our 
midst. Social welfare organisations are fuly 
aware of these approaches, but the compla:nt 
often heard is that the law in this behalf is 
defective and requires radical alteration. 


The main law dealing with dowry is the 
Dowry Prohibition Act of 1961. As a per- 
son closely connected with the framing of 
this law and its passage, I em well aware of 
the several difficulties involved, first in fran- 
ing a fool-proof law and secondly in the 
enforcement thereof. The cCebate in the two 
_ Houses of Parliament in connection with this 
+ law will reveal the extent to which opinion 
was sharply divided as to how best to frame 
the law, although it was agreed on all hards 
that the evil should be completely rooted out 
from our society. In fact. on one of the 
issues involved, a joint sifting of the two 
Houses had to be convened for the first time 
in our parliamentary history, 


Dowry itself may take many forms. In 
order that his daughter may lead a harpy 
married life, a well-to-do father may igre 
tarily create endowments fcr her benefit; 
get an educated youth or a rerson well I 
in life or a person having a better status in 
the community, the father of the girl may 
~ Voluntarily hold out temptations in the form 
of dowry; but more often than not the de- 
mand comes from the bridegroom or his 
family who feels that the family of the brde 
can afford to be, or should be,- ‘milked tc a 
considerable extent. The dowry may aot 
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necessarily be taken before or at the time of 
the marriage; or it may be taken in part with 
promises for the future; or without any - 
understanding tacit or otherwise, at the time 
of the marriage. The married woman may 
be subjected to harassment even long after: 
the marriage so that through her, her husband 
or his family may be able to extract some 
money or other valuable property from time 
to time from the family of the woman. 


The first question which therefore arises is 
how to define dowry under the circumstances. 
Dowry under the Act is defined in the widest 
possible terms to include any property or 
valuable security (i.e. any legal right or 
liability) given or agreed to be given either 


directly or indirectly— 


(a) by one party to a marriage to the oies 
party to the marriage; or 

(b) by the parents of either batts to a 
marriage or by any other person to either 


party to the marriage or to any other person; 
at or before or after the marriage as- con- 


sideration for the marriage of the said par- 
ties. 


The significance of the words underlined 
should not be lost sight of. 

Dower or mehar is naturally excluded. So 
also cash, ornaments, clothes or other arti- 
cles given as presents unless they are made as 
consideration for the marriage. The exclu- 
sion of presents voluntarily made cannot be 
regarded as unjustifiable although a cynic 
may remark that this Explanation which is of 
course implicit in the definition itself allows 
a coach and four to be driven through the > 
definition. Unless the presents are really 
part of the consideration for the marriage it 
would neither be proper nor fair to bring 
them within the meaning of dowry. It is 
suggested that it would be difficult to improve 
upon this definition unless it is felt that its 
scope should be widened still further in which 
case the law may become still more im- 
practicable. 

While the giver and | taker of dowry are 
both made punishable under the Act, in the 
case of the person demanding the dowry, 
sanction of the State Government or of some 
specified officer would be necessary for 
launching a prosecution. This is to prevent 
wild allegations being made by disappointed 
parents, 

The main grouse against the Act is that the 
Offences of giving and taking of dowry are 
not cognisable so as to enable the police to. 
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arrest the alleged culprits without a warrant. 
Such an amendment, it is claimed, would put 
the much-needed teeth into- the Act. It is 
not as though this question was not present 
in the minds of the legislators when this law 
came to be enacted. Would not the making 
of such offences cognisable lead to another 
kind of harassment? Would anyone welcome 
the appearance of policemen at a marriage 
pandal except perhaps for regulating traffic? 
Recommendations made years ago by the 
Animal Welfare Board of India, a statutory 
body established under an Act of Parliament, 
to make offences relating to cruelty to ani- 
mals as defined in the relevant Act cognisable 
have evoked a negative response from the 
Central Government presumably on the 
ground that it may lead to harassment of the 
public at the hands of the police. This is 
notwithstanding the fact that many of such 
offences were indeed cognisable under the 
relevant Police Acts before the consolidating 
Central Act of 1960 and notwithstanding con- 
siderable public support for such an amend- 
ment. Whe reluctance of the Government to 
arm its own police force with necessary 
powers even in a matter like the prevention 
of cruelty to animals would seem to suggest 
that making dowry offences cognisable would 
certainly lead to grave abuses and harass- 
ment, 


Parliament was considering the Child Mar- 
riage Restraint Act of 1929 recently to make 
its provisions more stringent. While raising 
the age limits for marriage, Parliament was 
extremely hesitant to make offences under the 
Act cognisable even though the case for 
, cognisability would appear to be very strong. 
The Act has been in force from 1929; the 
age limits for both boys and girls have now 
been increased, that is to say, the parties 
should now know what they are Going; the 
persons concerned who get such marriages 
solemnised deserve no consideration whatso- 
ever; and even after the lapse of so many 
years child marriages continue to be perform- 
ed with impunity. All that the Parliament 
ultimately persuaded itself to do was to make 
the offences cognisable to the limited extent 
of permitting police investigations. 

Bigamous marriages where the punishment 
may go up to seven years’ imprisonment are 
still non-cognisable offences. Why? Except 
for one sizeable minority ours is a monogam- 
ous society and ample justification would ap- 
pear to exist for making bigamy offences 
cognisable. | 

Apart from cognisability, the real question 
in the present case is, how is one to prove the 
offence of dowry giving and taking in a Court. 


Dowry and the law 


ALR. 


Will evidence be forthcoming from any 
quarter? If no prosecutions have been 
launched under tke 1961 Act so far by any 


‘aggrieved party, how is the position going to 


be improved by merely providing that offences 
shall henceforth be cognisable? How is the 
prosecution to prove its case? 


A few other suggestions made in this con- 
nection may. also be considered. It is said that 
stricter control should be exercised over mar- 
riage expenses, and ostentatious marria ges 
should te frowned upon. While it is true that 
Vulgar display of wealth at weddings should 
be utterly despised how will this solve the 
problem of dowry? It is also stated that the 
parties to a marriage should be compelled by 
law to make a refurn of marriage expenses. 
For what purpose? To whom are the rte- 
turns to be made? What the officer re- 
ceiving the returns to do with them? 
Will such returns ever include any item 
telating to dowry as an item of marriage 
at all? Will not such returns be like returns 
of election expenses, false in material parti- 
culars? Above all the administrative aspect 
connected with such a suggestion would 
straightway negative its approval. Yet an- 
other is for the levy of a tax on marriage ex- 
penses or on dowries. This would only be 
so give legal sanction to dowry. 


In making all the above suggestions, what 
seems to have been lost sight of is the very 
salutary provision contained in S. 6 of the Act 
whereby any dowry as defined which is taken 
by any person, other than the woman in re- 
spect of whose marriage it is given has to be 
transferred to the woman within a period of 
one year from the date of marriage or within 
one year from the date it is given and pend- 
ing such transfer the dowry forms a trust in 
the hands of the person holding it who is 
answerable as a trustee. There is a penalty 
attached to the non-transfer as stipulated and 


» 


where the woman dies before the transfer the . 


dowry enures for the benefit of her heirs. 


Why is it that this provision has not re- 
ceived the attention it deserves in the hands 
of the campaigners against dowry? Is it be- 
cause it is felt that this provision is not likely 
to be made use of by any woman in our 
society as it is constituted today? Or is it 
because it is considered to be a useless weapon 
in the hands of the woman subjected to 
harassment who ig living in a state of constant 
fear? Or again, is it because at no point of 
time the woman is likely to make use of this 
weapon as against the husband or his family 
having regard to the sati-Savitri attitude 
adopted by or imposed upon married women 
in our society. 7 


« 


a tions. 
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This weapon is- oo as biont as appears to 
be assumed. Infact, Parliament then thought 
of this provision asthe best approach to this 
subject. Let us consider its practical implica- 
Assume that dowry has been given and 
taken; assume that no prosecution is possible 
because no one is willing ta. go to Court; 


assume that fhe woman is being subjected to- 
constant harassment even losg after marriage _ 


for further dowry. Can the woman not use 
this as a powerful weapon to bring the con- 
cerned party fo his senses? The party hold- 
ing the dowry would in most cases be the 
parent for the husband and if he does not 
hand it over to the woman as required by 
law he would- be acting in breach of trust 
with the necessary consequemces. And where 
the husband-also takes up a hostile attitude it 
is obvious that the marriage has not been a 


z success. ‘The woman ‘could easily walk out of 


such a marriage and force the. party holding 
the dowry, be it the husband or any other 
person, to: cough up the eee gains, 


. Divorce by mutual consént may not be pos- 
sible because under the Hindu Marriage Aci 
a joint petition is required for the purpose; it 
would be open to the other party to move the 
Court for a divorce on the ground of deser- 
tion by the woman B oes he is willing to 
do so. - 


In the above Pe e one may even think 
of enhancing the punishment for non-transfer 
of the dowry and at the same time making 
such offences cognisable. ‘This is bound to 


. 
“ 
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act-as a greater deterrent than ‘making the 
offences of. giving and taking of. dowry 
cognisable. The woman will have a more 
powerful weapon in her bands to ensure that 
the marriage works out smoothly. 


‘Another amendment may be to provide that 
where the woman is subjected to continuous 
harassment even after the marriage for dowry 
from her parents, it would be a ground for 
divorce for the harassed party. It is no use 
pretending that in such cases where the hus- 
band is also a party to'the harassment or 
connives at it that the marriage should be 
continued willy-nilly. If the woman prefers 
to remain quiet under such circumstances it 
would only indicate a. collapse of courage on 
her part, 


There is no. doubt that every effort should 
be made to preserve marriages. Family 
Courts, if constituted, (and it is high time that 
this question receives the earnest attention of 
Government) can play a great role in re- 
moving family differences, .not only in matters 
relating to dowry but generally in all, matri- 
monial disputes, They could ensure that in 
cases where it is not possible to continue the 
marriage tie because of the extortionate dowry 
demands the woman cutling the marriage knot 


is well protected financially and otherwise. 


Where a marriage has completely broken 
down and is beyond redemption, it is ‘no use 
pretending that the only way out for the 
woman is fo commit suicide or get | herself 
burnt in the bargain. 


: “COURT LANGUAGE” , 7 
(By : : M. Stanley Fernandez, B. Com. D. S. S.; B. L. Advocate, Cochiti-2) 


The Chief Justice of India Mr. Chiandra- 
chud while inaugurating the Silver Jubilee 
Celebrations of the Kerala High Court in 
Cochin was reported to have criticised the 
State Governments (and in particular ` the 
State of Maharashtra) for their efforts to in- 
troduce the regional Language. at High. Court 
level. According to him there was nothing 
more damaging to.the system of judicial ad- 
ministration, in the country than this unwise 
step., However he had no objection to the 
introduction of Hindi in place of. the present 
Court Language English. - It is difficult for 
one to fully endorse this v-ew. of. the Chief 


#Justice, English can rightly continue. as the 


Court Language, from the District Court up- 
wards. The High Court and the Supreme 
Court can transact their affzirs in English as 
they do now. The Judgments. of the other 


lower courts can continue to be pronounced in 


English, -arguments may be heard. either. in 
English or the regional Language. Introducing 
Hindi as the Court, Language in High 
Courts of. the non-Hindi States and in 
South India is fraught with danger. Same: is 
the case with the Supreme Court. I am of the 
view, that; English has to continue’ as‘ the 
language of the Supreme Court. Judges and 
people from the non-Hindi States should be 
given equal justice in this matter. It is by 
accident that Supreme Court happened to be 


located in the Hindi belt. Ang’ that cannot 


-be a reason for introducing Hindi as the 


Court Language in Supreme Court, On_ the 
population basis“also non-Hindi area people 
are more in India, than the Hindi Speaking 
populace. - The location of a Bench of the 
Supreme Court in South India, ‘the question 
of appointment of High Court J udges from 
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outside the State and their transfer to other 
States would all loom large, when the ques- 
tion of the Court Language is ultimately 
decided. For National Integration and Jus- 


" Right -to property after 44th Amendment | | 
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tice to all irrespective of tbeir regional 
Languages, the present status quo, with Eng- 
lish as the Court Language of all Supericg 
Courts in India should continue. 


“RIGHT TO PROPERTY AFTER FORTY-FOURTH AMENDMENT.” 


. (By: Mr. Justice A. M. Bhattacharjee of Sikkim High Court.) 


Fhe Property Clauses in the Constitution 
of India, contained in Art. 19 (1) (f) and Arti- 
cle 31, have been repealed by S. 2 and S. 4 of 
the Constitution (Forty-fourth Amendment) 
Act, 1978, with effect from the 20th June, 
1979 [Notification No. GSR 383 (E), dated 
19th June, 1979, — Gazette of India, Extra- 
ordinary, Part II, Section 3 (1), dated June 19, 
1879]. The reasons for these amendments 
were stated in the. Statement of Objects and 
Reasons and in the Notes on Clauses accom- 
panying the Bill for the Forty-fourth Amend- 
ment Act as hereunder:— | 


“It is, therefore, proposed that certain 
changes in the Constitution which would have 
the effect of abridging or taking 
away fundamental rights ... . ... can be 
made only if they are approved by the people 
of India by a majority of votes at a referen- 
dum in which at least fifty-one per cent of 
the electorate participate. Article 368 is 
being amended to ensure this. 


anew #86 ë ëY ebe 


In view of the special position sought to 
be given to fundamental rights, the right to 
property, which has been the occasion for 
more than cne amendment of the Constitu- 
tion, would cease to be a fundamental right 
and become only a legal right. Necessary 
amendments for this purpose are being made 
to Art, 19 and Art. 31 is being deleted. It 
would, however, be ensured that the removal 
of property from the list of fundamental 
Fights would not affect the right of minorities 
to establish and administer educational. in- 
stitutions of ‘their choice.” (Emphasis added), 
{Notes on Clauses). 


The object of the amendments proposed in 
these provisions is to take away the right to 
property from the category of fundamental 
rights and make the same a right which can 
be regulated by ordinary law. Clause 2 (a) 
di) seeks to omit sub-clause. (f) of Clause (1) 
of Ari 19 which guarantees to citizens the 
right to acquire, hold and dispose of pro- 
perty. Clause 6 seeks to omit Art. 31 relat- 
ing to the right to property. ... ... s. Cl. 34 
seeks ‘tc insert a new Art. 300-A in Part Xi 
ef the Constitution to provide that no person 


shall be deprived of his property save by 
authority of law.” (Emphasis added). 
Therefore, the avowed and declared purpose 
of these Amendments is to makethe Right to 
Property to “cease to be a fundamental 
right” and “to take away the right to pro- 
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perty from the category of fundamental . 


rights”. - Has this object been achieved ? 


Prof. P. K. Tripathi in his Article “Right 
of Property After Forty-fourth Amendment 
— Better Protected Than Ever Before”, AIR 
1980 Journal 49-52, has observed that though 
“on the surface this amendment might create 
the impression” that the object has been 
achieved, “nothing, however, could be farther 
from: the true Constitutional position? and 
that “the reality is that now the right to pro- 


perty to both, the citizen as well as non- 
citizen, is more firmly and comprehensively 
secured under the Constitution than ever 
before”, (Emphasis added). 


Prof. S. P. Sathe in his Article “Right Te 
Property After The 44th Amendment: Re- 
fiections of Prof. P. K. Tripathi’s Observa- 
tions” AIR 1980 Journal 97-100, has observed 
that “Professor Tripathi has, however, tell- 
ingly pointed out that the 44th amendment 
has in fact made the right to property ‘betten 
protected than ever before’ ” and that “Pro- 
fessor P. K. ‘Tripathi’s apprehensions are 
doubtless very well founded”, though Prof. 
Sathe has not shared all the apprehensions ex- 
pressed by Prof. Tripathi. 

I ‘have no doubt that these two thought- 
provoking Articles have helped us a great 
deal in appreciating this very important ques- 
tion in its various perspectives. I however, 
very much wished that these two learned pro- 
fessors considered this question also from an- 
other point of view, noted hereunder and 
gave us their valued observations on that 
aspect. it 7 

The expression “personal liberty” in Art. 21 
cf the Constitution has been construed by the 
Supreme Court as a term of widest amplitude. 
In Kharak Singh v. State of U, P., AIR 1963 
SC 1295 (1301, 1302}, the majority speaking 
through Ayyangar, J. observed as here 


under :— 


p 


w 
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We .. uaa ue oe + consider that ‘personal 


liberty’ is used in the Article as.a compreher- 
sive term to include within itself all the varie~ 


„eties of rights which go to make up the ‘pez- 


‘ey 


sonal liberties’ of man other than those dealt 
with in the clauses of Art. 19 (1). In other 





-words, while Article 19 (1) deals with pari- 





cular species or attributes of that freedom, 
‘personal liberty’ in Art. 21 takes in and com- 
prises the residue.” (Emphasis. added). 

These observations were relied on in Sal- 
want Singh v. Assistant Passport Officer, AIR 
1967 SC 1836 (1844) and it was observed that 
the decision in Kharak Singh “is a clear auth-. 
ority for the position that ‘liberty’ in our Cos- 


stitution bears the same comprehensive mean- 
ph ac Me a OS aN 


ing as is given to the expression ‘liberty’ ty- 


the 5th and 14th Amendments to the U. 5. 


- p aaaea naandaa aaan 
Constitution and the expression ‘personal 


ony 


liberty’ in Art. 21 only excludes the ingr=- 
dients of ‘liberty’ enshrined in Art. 19 of the 
Constitution”. (Emphasis added). 

‘The same view has been reiterated in 
Maneka Gandhi v. Union of India, AIR 1978 
SC 597 (622) where Bhagwati, J. has observed 
that “the expression ‘personal liberty’ in Ari- 
cle 21 is of the widest amplitude and it covers 
a variety of rights which go to constitute the 
personal liberty of man and some of them 
have been raised to the status of distinct 
fundamental rights and giver additional pro- 
tection under Art. 19”. (Emphasis added). 


In Francis Coralie Mullir, AIR 1981 SC 
746 (753, 754), Bhagwati. J. has again Tele. 
rated this as hereunder :— 

“The expression ‘personal liberty’ occurring 
in Art. 21 has been given a 3road and liberal 
interpretation in Maneka Gandhi’s case and 
it has been held in that case that the expres- 


‘gion ‘personal liberty’ used in Art. 21 is of 


the widest amplitude and it covers a variety’ 


of rights which go to constitute the persoral 
liberty. of man and it alsc includes rights 
which have been raised to the status of dis- 
tinct Fundamental Rights and given addi- 


tional protection under Art. 19”. (Emphasis 
added). 
The proposition which would, therefore, 


emerge from these authorities is that all the 


(different Fundamental Rights guaranteed y 


Art. 19 .(1), like the right to Freedom of 
Speech and Expression, the -ight to Property 
etc, would have come witkin the Right to 
Personal Liberty in Art. 21, if they were rot 
separately and expressly enumerated aad 
dealt with in Art. 19 (1) as distinct Funéa- 
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mental Rights. The proposition, as detailed 
in Maneka Gandhi; appears to be that all the 
four Articles, namely, Arts. 19, 20, 21 and 22 
deal with our right to freedoms or personal 
liberties, Of these, Article 20 confers protec- 
tion in respect of conviction for offences and 
Art. 22 provides for certain safeguards against 
arrest and detention, including preventive de- 
tention. The other two Articles, namely, 
Article 19 and Article 21, cover, in between 
themselves, and deal with all personal free- 
doms or personal liberties and while seven 
(now six) of such freedoms or liberties have 
been distinctly and separately dealt with in 
Article 19 (1) and have also been given ad- 
ditional protections, “Article 21 takes in and 
comprises the residue”. 


N 


It may, therefore, be contended that the 
right “to acquire, hold and dispose of prc- 
perty”, guaranteed under Art. 19 (1) Œ) is 
very much a personal liberty and would have 
been comprised in the expression “personal 
liberty” in Art. 21, had it not been separately 
listed and specifically dealt with and guaran- 
teed as a distinct right under Art. 19 (1) ($. 
And now that Article 19 (1) (£) has been re- 
pealed by the Forty-fourth Amendment and 
the right “to acquire, hold and dispose of 
property” is no longer dealt with m Art. 19 
(1) as a separate and distinct right or free- 
dom, such right, according to the proposi- 
tion noted above, would be included in the 
expression “personal liberty” in Art. 21 and 
Art. 21 would accordingly “take in and com- 
prise” the same as “the residue” of “personal 
liberties”. And if after and as a result of the 
repeal of Art. 19 (1) (È, the right “to acquire, 
hold and dispose of property” is to be re 
garded as a “personal liberty” within the 
meaning of Art. 21, then the effect would be 
that the right not to “be deprived of property 
except according to procedure established by 
law” shall be a Fundamental Right under 
Art. 21. And that is what was provided by 
Cl. (1) of Art, 31, now repealed by the Forty- 
fourth Amendment, which provided that “no 
person shall be ‘deprived of his property save 
by authority of Jaw”. It may, therefore, be 
urged that in spite of the abrogation of the 
Property Clauses, purporting | to make. the 
Right to Property “to cease to be a funda- 
mental right” and to remove “property from 
the list of fundamental rights”, the Right to 
Property remains a Fundamental Right under 
Art. 21. And if that is so, then as a result 
of the gloss put on Art. 21 in Maneka Gandhi 
and the later decisions, e.g., Francis Coralie 
Mullin, any law seeking to deprive a person 
of his “persGnal liberties” relating to property 
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must not only be “reasonable” but must ‘also 
be “right and just and fair”. i eee 


Prof. Tripathi. nae. pointed: ‘out. that T 31 
having been repealed in its entirety, the right 
of the State under Cl. (2) thereof to compul- 
sorily acquire private property for public pur- 
pose, by paying an “amount? instead of 
“compensation”, has come to an end. Apart 
from the “due process clause” in the Sth and 
the 14th Amendments of the American Con- 


. stitution and also apart from the express pro- 


vision in the 5th Amendment not “to take 
“private property” for “public use: without 
just compensation”, it is recognised as an in- 
‘herent condition to the exercise of the right 
of “Eminent Domain” or compulsory acquisi- 
tion of private property by the State to. pay 
compensation. Relying: inter.. alia on this 
principle and the celebrated ` decision of the 
‘House of Lords in Attorney General v. De 
Keyser’s Royal Hotel, 1920. AC 508, Prof. 
Tripathi: has observed that as a result. of .re- 
peal of Art. 31 (2), the State- will have to. pay 

“compensation” as an implied condition for 
all acquisition and requisition, 


As already noted, on the authorities referred 


‘to hereinbefore, it may’ be.contended that in 
spite of..the abrogation. of -the Property 
Clauses purporting to abolish: the Right. to 
Property as a Fundamental Right by deleting 
Art. 19 (1) (f) and Art, 31, the Right to Pro- 
perty is still to be regarded to have remained 
- a Fundamental Right by being comprised in 
Art. 21. In other words, even in spite of the 
repeal of Art. 19 (1) (£) and. Art. 31; a person 
still has a Fundamental Right to acquire, hold 
' and dispose of property, as a right comprised 
in his Right to “personal liberty” under Arti- 
cle 21 and the further right not to be deprived 
-oË his property except according. to. proce- 
dure established by law. And such .a law 
must not only be “reasonable”, but must also 
be “right, just and fair” and, therefore, must 
provide just compensation. So in’ that view 
of the matter also, one would be inclined to 
agree with Prof. Tripathi that the Forty- 
fourth. Amendment has made’ the Right to 
Property +more- firmly’ and comprehensively 
secured: 

“Article 31-A ‘and Art, 31-C, as. they stood 
before the Forty-fourth Amendment, sought 
to protect various laws’ from any challenge 
- on.the ground of violation of the provisions 


Right to. property after. 44th Amendment. 
‘of Arts. 14, 


‘nal 


19.and 31. With the deletion of 
Art. 31 .by the Forty-fourth Amendment, re- 


now enjoy protection from any challenge on 
the ground of violation of the provisions of 


Arts, 14 and 19 only. If, however, ag discus- 


sed hereinbefore, the Right to Property is still 
to be regarded as a Fundamental Right com- 
prised in Art. 21, these laws will not have 


any protection from any attack on the ground ~ 


of violation of Art..21, with its wide ampli- 
tude and large dimension so much broaden- 
ed by the decisions of the Supreme Court.. 


It may be difficult to understand as to what 
purpose has been or can be served by trans- 
posing Cl. (1) of Art. 31 to Part XII as the 
new Art.. 300-A. It is true that thereby the 
Right to Property may appear to have lost 
the Label of “Fundamental Right” and the 
protection of Art. 13 which declares. all laws 
to be void to the -extent of. their inconsisten- 


-cies ` with the- Fundamental Rights. But be- 


cause of the provisions-of Art. 372 (1), all 
the pre-Constitution laws, and because of the 
provisions of Art. 245 (1),. all the post-Con- 
stitution laws are “subject to the provisions 
of this Constitution” and would, therefore, 


“have to, comply withthe new Art. 300-A and 


would fail to the extent’ ‘they. would fail to 
do so. Be that as it may, even if it is assum- 
ed that the purpose of the Forty-fourth Am- 
endment in respect of the Right: to’ Property 
has been achieved in the sense that the Right 
to Property has ceased to be a Fundamental 
Right and has been taken away from the cate- 
gory of the Fundamental Rights, Prof. Tri- 
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ferences in- Arts. 31-A and 31-C to Art. 31 ` 
have been omitted and those laws therefore- 
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pathi, as already noted, has observed that y 


under the new Art. 300-A, the Right to Pro- 
perty has been “more firmly and comprehen- 
sively secured” and the observations made by 
him’ in. his. Article in AIR 1980 Jour- 
49-52 would benefit. any one in- 
terested in the study of this branch of our 
Constitutional law. I have only tried to point 
out that.on the authority of the decisions of 
our Supreme Court, noted hereinabove, it may 
be 
to -Property, which was sought to be removed 
from the category of our Fundamental Rights 
by removing Art, 19 (1) (f) and Art. 31, has, 
though apparently dead on papers, probably 
revived and resurged with added aaron and 
vigour in Art. 21.. 


contended that the Fundamental Right . 


eat 
w 
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“THE PROPOSED PERSPECTIVE OF THE DOCTRINE. OF BASIC STRUCTURE OF 
THE CONSTITUTION.” : 


"By: Dr. Virendra Kumar, LL. M., D. Jar. (Toronto). Professor of Law, Punjab 
University, Cha ndigarh-160014.) 


“For examining the constitutional validity of 
the amendment of Art. 31-C, the doctrine of 
basic structure has been . visited in Minerra 
Mills Ltd, v. Union of India, AIR 1980 SC 
1789 at least twice. One, irdirectly, via the 
notion of “balance and harmony” between 
two integral parts of the Constitution, which 


itself is said to be “a basic element”.(t) or “an 


essential feature of the. basic structure,(2} of 
the Constitution. The other, directly, by 
raising the question whether Arts 14 and 19 


“are essential features of th> basic structure 


Trn 


“nn 


sy, 


of the Constitution.” (at p. 1803, Para 45). 
However, operationally both tend to coincide, 


because in the ultimate analysis what is to 
be determined is the ‘effect of violation of 


Arts. 14 and 19 on the basic structure of the 
Constitution. 


Very récently, in Waman Rao v. Union of 
India, AIR 1981 SC 271, the Supreme Court 


affirmed that the basic scructure doctrne 


dealing with the Parliaments power to amend 
the Constitution must be taken as “well 
seitled”.(3) The “true position” stated in this 
respect by the Court is this: “(Though -he 
Parliament has the power ta amend each end 
every article of the Constitution including -he 
provisions of Part IH, the amending power 
cannot be exercised so as to damage or jie- 
stroy the basic structure of the Constitut on 
see Mase (4) However, on our own part “when 
we view this doctrine as it emerges in che 


. light of the judgments of Minerva Mills, this. 


claim does not seem to be justified. One feels 
suspect whether it is the coctrine which is 
bad and, therefore, is in dir2 need of restruc- 


a Per majority Court (Chandrachud, C J., 
for himself and on behalf of Gupta, 
Untwalia and Kailasam, JJ., Bhag- 
wati, J, dissenting): “‘........ Parts Til 
and IV of the Constitution which re- 
spectively embody the fundameastal 
rights and the directive. principles have 

to be balanced and harmonised. This 

balance and harmony between two in- 

tegral parts of the Constitution forms 
a basic element of the Constitufion 
which cannot be altered ........... = 
Para 13 at. 1796. . 

(2) Para 61. at 1806. See also the argu- 
ment of Palkhivale employing the 
same terminology, paras. 33 at 1200, 
and 90 at 1822-23. 

. (3) Ibid. para 17 at 280. 

(4) Ibid: 


turing, or Minerva Mills is an instance of 
‘only a bad man quarrels with his tools’. Be 
that as it may, the precept and its perform- 
ance should not be separated, more so when 
the: precept itself has ‘been perceived by the 
performers themselves’. 


The doctrine of basic structure or frame- 
work of the Constitution owes its evolution 
in the ratio of the majority judgments of the 
Supreme Court in Kesavananda Bharati v. 
State of Kerala, 1973 Supp SCR 1: AIR 1973 
SC 1461 which has been acclaimed an “epoch: 
making decision.”(5) The majority of seven 
Judges out of thirteen, it is said, “struck a 
bridle path by holding that in the exercise of 
the power conferred by Art. 368, the Parlia- 
ment cannot amend the Constitution so as to 
damage or destroy the basic structure of the 
Constitution.”(6) It is claimed again that 
they “chose: their words and phrases to ex- 
press their conclusion as effectively and 
eloquently as language can do“(7) and, “at 
this distance of time (not more than a litte 
less than. eight years). any controversy | over 
what was meant by what they said is plainly 
Sterile... PB) 


Notwithstanding this truth-claim, it may be 
pointed out that the majority judgments have 
not suggested any mechanism for construing 
the basic structure, At best; most of the 
Judges felt contended by simply mentioning 
one or the other feature of the basic struc- 
ture of the Constitution: supremacy of the 
Constitution, republican and democratic form 
of Government, secular character of the Con- 
stitution, ‘separation of powers among the 
legislature, executive and judiciary, federalism, 
and dignity and freedom of individual (per 
Sikri, C. J.); justice — ‘social, economic and 
political, and ‘unity and integrity of the Nation 
(per Shelat and Grover, JJ.);. sovereign de- 
mocratic republic, parliamentary form of de- 
mocracy and the three organs of the State 
(per Reddy, J.). Mr. Justice Khanna, hold- 
ing that the basic structure mainly indicated 
the broad contours. and outlines of the Con- 
stitution, seemed to see the contours of the 
basic structure in democratic form of Govern- 
ment, the secular character of the State and 
the judicial review. ‘All this instanced enume- 


a a a aN a 
(5) Waman Rao, oe para: 16 at p. 279. 
(6) Ibid. 

- (7) Ibid, 

- (8y Ibid. | 
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` ration of the basic structure, even taken 
together is neither absolute nor of any bind- 
ing authority. It is in the nature of obiter 
and, therefore, only of persuasive value.(9) 


In expounding the basic structure doctrine 
as enunciated in Kesavananda Bharati, often 
there arises a controversy: Whether there is 
2 duality between -‘‘basic features” or “essen- 
tial elements” of the Constitution on the one 
side, and “basic structure or framework of the 
Constitution” on the other; or whether both 
these sets of expressions are just synonym- 
ous.(10) The former formulations have been 
employed by the six Judges led by Sikri, C. J., 
whereas the latter by Khanna, J. The view 
against these formulations being synonymous 
seems to be supported in the light of the ob- 
servations of Khanna, J.: (41) 

“It is then argued on behalf of the peti- 
tioners that essential features of the Consti- 
tution cannot be changed as a result of am- 
endment. So far as the expression ‘essential 
features’ means the basic structure or frame- 
work of the Constitution, I have already dealt 
' with the question as to whether the power to 
amend the Constitution would include within 
itself the power to change the basic structure 
or framework of the Constitution. Apart 
from that, all provisions of the Constitution 
are subject to amendatory process and can- 
not claim exemption from that process by 
being described essential features,” 


Bhagwati, J. (dissenting; in Minerva Mills 
benevolently referred to . this controversy 
raised jn academic circles, but found it un- 
necessary “to examine this rather difficult and 
troublesome question.”(12) because the con- 


(9) Bhagwati, J. (dissenting) in Minerva 
Mills advanced the following three 
cogent reasons for treating them as 
not binding under Art. 141 of the Con- 
stitution: first, becausé the Judges 
were not required to decide as to what 
features or elements constituted the 
basic structure or feature of the Con- 
stitution; secondly, the enumeration 
was merely by way of illustration; 
thirdly, the opinions of six Judges who 
resorted to enumeration of the features 
did not represent the majority opin- 

l ‘ion. See para 88 at 1820. ‘ 

(10) This controversy has been alluded by 

Bhagwati, J. (dissenting) in Minerva 

Mills in para 87 at 1819. 


{i1 Kesavananda Bharati, supra at p. 706. 


of (SCR): (at p. 1872 of ATR). 


(12) Para 86 at 1818. According to him, it - 


would have raised a “debatable quès- 
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troversy was already concluded by a Bench 
of five Judges of the Supreme Court in Indira 
Gandhi,(13) and that he was bound by that 
conclusion. However, notwithstanding 
restraint, his Lordship, while reflecting upon 
the observations of Khanna, J. (as quoted 
above), said in passing :(14) 


- “Whatever be the justification for this view 
on merifs, I do not think that this observa- 
tion can be read as meaning that in the opin- 
ion of Khanna, J. ‘basic structure or frame- 
work’ as contemplated by him was different 
from ‘basic features’ or ‘essential elements’ 
spoken of by the other six learned Judges. 
It was in the context of an argument urged 
en behalf of the petitioners that the ‘essen- 
tial features’ of the Constitution cannot be 
changed that this observation was made by 
Khanna, J. clarifying that if the ‘essential 
features’ meant the ‘basic structure or frame- 
work’ of the Constitution, the argument of 
the petitioners would be acceptable, but if the 


‘essential features’ did not form part of the 
‘basic structure cr framework’ and went 
beyond it, then they would not be immune 
from the amendatory process 


We do agree with the conclusion of Bhag- 
wati, J., that all the formulations are meant 
to be synonymous, However, respectfully 
we disagree with him on his appreciation of 
Khanna, J2s observations. In our submis- 
sion, it would have been right if Bhagwati, J., 
ir: the place of italicized sentence would have 
said: “but if the ‘essential features’ did not 
mean the ‘basic structure or framework’ and 


went beyond it, then they would not be im- 
mune from the amendatory process.” Having 


tion” whether “basic and essential 
features” could be equated with “basic 
siructure or framework” of the Con- 
stitution, and if they could not be, 
then could the narrower of those two 
formulations be taken to represent the 
common ratio. Ibid. 
(13) Smt. Indira Nehru Gandhi v. Raj 
Narain, (1975) 2 SCR 347: AIR 1975 
SC: 2299. The majority view in 
Kesavananda Bharati, as understood in 
Indira Gandhi, was that “the amend- 
ing power conferred under Art. 368, 
though wide in its sweep and reaching 
every provision of the Constitution, 
does not enable Parliament to alter 
the basic structure or framework of 
. the Constitution”. 
(14) Minerva Mills, para 86 at 1817-18. 
(italics. (herein: underlined) supplied.) 


this ~- 
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‘thus. oiid we reconzile the differing 


formulations in the- light af the lowest -de- 
nomination of Khanna, I.s judgment, 15) 
which stipulates that “the word ‘amendment’ 
postulates that the existing Constitution naust 


(15) Khanna, J., in Kesevananda Bharati 
seems to hold the casting vote. On 
one side, he appears to go along with 
the opinion led by Sikri, C. J., who 
propounded the doctrine of basic 
structure on the basis of limited am- 
ending power. On the other, he also 
joins the opinion led by Ray, J., which 
upholds the constifulionality of Arti- 
cle 31-C on the ground of unlimited 
amending power. F-om this it is 20s- 
sible to infer that halding of Art. =1-C 
as constitutional woald run contrary 
to basic structure doctrine so cate- 
gorically propounded by the opimion 
led by Sikri, C. J. 

Bhagwati, J. in Minerva Mills has 
declined to accept tais position saying 
that such a conclusion has “no vali- 
dity”. See para 9& at 1833. The 
issue before the Corrt in Kesavanenda 
Bharati’s case was, according to his 
Lordship, whether the first part of the 
unamended Art. 31-C. was constitu- 
tionally valid and ttis issue was an- 
sweted in favour of the Government 
by a majority of s2ven against six, 
Ibid. So far as this specific conclusion 
was concerned, he further asserted, 
that could not be disputed notwith- 
standing the differert reasons adduced 
by the respective Judges in so doing, 
Ibid. 

In Waman Rao giso, the 
Court unanimously refused to be 
swayed by this conclusion,  steting 
that “there is no reason” why simple 
matters should be made compliccted, 
the ratio of the majority judgments 
in Kesavananda Bharati is that the 
first part of Art. 31-C is vaid”, 
Para 54 at 291, 

However, in our submission, by the 
lowest denomination approach, the 
seeming inconsistency can be expla:ned 
by saying that to abridge the funda- 
mental rights in Arts. 14 and 1% by 
excluding their applicability to- leg-sla- 
tion giving effect to the policy towards 
securing the principles specified in 
clauses (b) and (c) of Art. 39 coes 
not distort our Constitution and, thare- 
fore, the first part o7 Art. 31-C is not 
violative of the basiz. structure. of the 

-, Constitution. an 
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survive without loss of its identity, that it 
must be retained though in an amended 
form, and therefore, the power of amend- 
ment does not include the power to destroy 
or abrogate the basic structure or frame 
work of the Constitution.” (0 


The reconciled result we state as follows: 
on the first blush, basic structure or frame- 
work is identified solely in terms of broad 
contours, which are no other than the basic 
features or essential elements of the Consti- 
tution. These features or elements, in theip 
respective turn, are sought to be concretised 
with reference to a set of specific provisions 
in the body of the Constitution itself. In 
this respect we join Bhagwati, J.(17), in ous 
appreciation of the approach of Mathew, J., 
in Indira Gandhi, wherein his Lordship, un- 
like others, merely does not enumerate the 
ideological aspirations of the people like “a 
twinkling star up above the Constitution”, 
but locates and realizes them very much 
within the four corners of the Constitution. 
For example, Mathew, J., does not delineate 
democracy asa part of the basic structure 
simply in terms of “republican and demo- 
cratic form of Government” (as per Sikri, 
C. J.) or “Sovereign democratic re- 
public and parliamentary form of Govern- 
ment” (as per Reddy, J.), but rightly insists 
on depicting it from the specific provisions 
in the body of the Constitution which deter- 
mine the type of the democracy’ envisaged 
by the constitution-makers themselves. Like- 
wise, Mathew, J. speaks integrally of the 
equality and nature of justice, political, social 
and economical which the founding fathers 
aimed to realise, the content of liberty of 
thought and expression which they entrench- 
ed in the constitutional document and the 
scope of equality of status and of opportu- 
nity which they enshrined init. “Itis impos- 
sible to spin out any concrete concept of basic 
structure out of the gossmer concepts sef 
out in the Preamble”, he said categorical- 
ly.(18) To him only the specific provisions 
enacted in the Constitution, either separately 
or in combination, determine the context 
and content of the basic structure.(19) To put 


(16) Cited by Bhagwati, J., in Minerva 
Mills, para 86; at 1817. See also 
majority court’s similar perception of 
Khanna, J’s judgment, Ibid, para 16 
at 1797. 

(17) See Minerva. Mills, para 89 at 1821-22. 

(18) Per Mathew, -J., in Indira Gandhi, 
bai note 13 at-p. 526 ot (SCR): tä 

: . 2386 of. ape Zz 
(19) Ibid.. fa : 
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itin other words, the specific provisions of 
the Constitution are the stuff from which the 
basic structure has to be woven. Stated con- 
versely, the notion of basic structure, in the 
ultimate analysis, tends to dissolve itself in 
terms of the specific provisions of the Con- 
stitution. This simply means that all provi- 
sions of the Constitution are part of the 
basic structure. Since all the provisions of 
the Constitution are subject to amendatory 
process, any amendment of any of the pro- 
visions of the Constitution is certainly going 
to disturb the basic structure. But, be it 
noted, it is not each and every disturbance 
that should disturb us under the doctrine of 
basic structure. What we have to determine 
is the impact of the impugned amendment 
on the Constitution by asking: ‘Does the 
Constitution survive without loss of iden- 
tity ?? We substantiate our stress on “with- 
out loss of identity’ through an analogy so 
aptly employed by the Supreme Court in its 
unanimous decision in Waman Rao, AIR 
1981 SC 271 (supra). The analogy is that of 
amendment of a pleading :(29) 


“In the work-a-day civil law, it is said 
that the measure of the permissibility of an 
amendment of a pleading is how far it is 
consistent with the original: you cannot by 
an amendment transform the original into 
the opposite of what it is. For that purpose, 
a comparison is undertaken to match the 
_ amendment with the original. Such a com- 
parison can yield fruitful results even in the 
rarefied sphere of constitutional law ...:....” 


Hence, ‘without loss of identity’ means 
‘without Joss of total identity’. Accordingly, 
in every case where the doctrine of basic 
structure is invoked, the question to be ask- 
ed is, not “whether a particular feature of 
the Constitution is a part of its basic struc- 
ture (as per Bhagwati, J.)°(21), but, whether 
the alleged violation disfigures and distorts 
fhe Constitution so as to rob it of its total 
identity. And, this has to be determined, 
and here Bhagwati, J., rightly supports the 
observations of Chandrachud, J. (as he then 


(20) Ibid, para 18 at 280. 

(21) Minerva Mills, para 89 at 1821. See 
‘also the similar formulation of the 
question by the majority court “....... 
The answer to the question must ne- 
cessarily depend upon whether Arts. 14 
and 19, which must now give way to 
laws passed in order to effectuate 
all or any of the principles of State 
Policy, are essential features of the 
basic structure of the Constitution”. 


Ibid, para 46 at 1803. 
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was) in Indira Gandhi, “on a consideration 


of various factors such as the place of the 
particular feature in the scheme of the Con- 
stitution, its object and purpose and the con- 
sequence of its denial on the integrity of the 
Constitution as a fundamental instrument of 
country’s governance.(22)” 


Bhagwati, J., himself enumerates the fol- 
lowing factors that he would consider in 
testing the abridgment of fundamental rights 
on the doctrine of basic structure. “It would 
all depend on the nature of the fundamental 
right, the extent and depth of the infringe- 
ment, the purpose for which the infringe- 
ment is made and its impact on the basic 
value of the Constitution.”(23) | However, 
when he exemplifies his approach, he appears 
to deviate from it :(24) 

“(Where a legislation which has 
to do with agrarian reform or any Directive 
Principles infringes the equality clause con- 
tained in Art. 14 and such legislation is 
sought to be protected by a constitutional 
amendment via Art. 31-C by including it in 
the 9th Schedule, it may be possible to con- 
tend that such constitutional amendment is 
violative of the egalitarian principle which 
forms part of the basic structure ........” 


Here, in consonance with our proposed ap- 
proach, we would have said: ‘such a consti- 
tutional amendment robs the Constitution of 
its identity, and, therefore, it is violative of 
the basic structure of the Constitution’, 


The prompting consideration for formu- 
lating the basic question the way we have 
done in the application of the basic structure 
doctrine is to avoid the lurking danger: the 
danger of making our social document static, 
which is otherwise intended io be dynamic. 
This we may instance through concrete cases 
involving the so-called violation Of, say, 
Article 14 of the Constitution. The majority 
judgments in Kesavananda Bharati upheld 
the constitutional validity of the first part of 
Article 31-C notwithstanding the violation of 
Art. 14. Similarly, in Waman Rao the 
Supreme Court unanimously upheld the con- 
stitutional validity of Art. 31-A, Art. 31-B 
and Art. 31-C even on the doctrine of basic 
structure. Clearly, Art. 14 was in both the 
cases held not to be a part of the basie struc- 
ture. On the other hand, in the case of 
Indira Gandhi, clause (4) of. newly added 
Art. 329-A by the 39th Amendment of the 





Constitution was declared unconstitutional 


because it was considered violative of Arti- 


(22) Ibid, para 89 at 1821. 
(23) Ibid, para 97 at 1832. 
(24) Ibid. (Emphasis added.) 
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cle 14, which itself formed “a basic postiiate 


of our ‘Constitution. (25)” 


From the couple of cases as’ instanced 
above, it is plain, that every case in which 
the protection of a fundamental right is 
withdrawn will -not necessarily result in 


(25} Per Chandrachud, J. (as he then was) 
in Indira Gandhi, supra note 13. His 
Lordship emphatically stated that in 
his opinion the following were un- 
amendable features, because they form- 
ed part of the basic structure: “(i) 
India isa sovereign democratic repub- 
lic, (ii). Equality of status and an op- 
portunity shall be secured to allits ziti- 
zens, (iii) The State shall have no <eli-, 
gion ofits Own and all persons shal be 
equally entitled to treedom of econ- 
science and the righ: freely to process, 
practice and propagate religion, and 
{iv) The nation.shall be governec by 
a government of laws, not of men.” 
These according to him, were ‘the 
pillars of our coastitutional philo- 
sophy, the pillars, therefore, of the 
basic structure of ithe Constitution”. 
Approvingly cited ky Bhagwati, J., in 
Minerva Mills, pata 89 at 1821. 
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damaging or destroying the basic structure 
of the Constitution. The question: as to 
whether the basic structure is damaged or 
destroyed in any given case would depend 
upon, not which particular Article -of the 
Constitution is in issue but, whether what is 
withdrawn distorts the Constitution so as to 
rob. it of its total identity.(26) However, on 
the analogy of specific enumeration of the 
basic features emanating from the question 
namely, whether @ particular feature of the 
Constitution is a part of the basic structure, 
once a provision is proclaimed as a - part of 
the basic structure, it would always be deem- 
ed to be so irrespective of- the changed con- 
text. This would make, in our submission, 
constitutional document static, which should 
essentially be dynamic for creating condi- 
tions necessary for securing a social order en- 
visaged under the Constitution. 


(26) CE. Waman Rao, supra, para 15 at 
2B Oe l iors The question as to whe- 
ther the basic structure is damaged or 
destroyed in any given case would 
depend upon which particular Article 
of Part If] is in issue and whether 
what is withdrawn is quintessential 

‘to the basic structure of the Constitu- 
tion”. 
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‘MISCONDUCT OF STUDENTS’ FIRST 
, EDITION 1981, By Dr. Arun. Bheita- 
charjee, M.A., LL.B., Ph.D., Published 
by Deep & Deep Publications, Rajouri 
Garden, New Delhi-110027, Pages 440, 
Price Rs, 125/-. i 


Student indiscipline is a “WORLD 
PHENOMENON”. No ccuntry has eseap- 
ed it. INDIA is no exception. However, it 
may be a world phenomenon or not, India 
stands on a very high pedestal than oher 
global countries, and n> country can 
boast of a culture that is our legacy 
through thousands of y2ars. We expect 
our students, to study,.to obey, to main- 
tain discipline, to respect the teachers and 
the parents; the teachings were: “Treat 
your teacher as a God” (Acharya Devo 
Bhava); Treat your father as a God i 
Devo Bhava). 


And with this background when we 
notice the developments in the studant-: 
world in the last quarter century and 
more we have to kang our heads 
with shame and feel disgusted. 


This indiscipline has its roots in’ sccio- 
frustra- 


tion, in laxity in dealing with crime, by 
parents, ‘society, the police and the judi- 
ciary etc. However, it is no use putting 
the blame at any quarter. 

. The learned author has given us an 
“in depth” study of the legal aspect of 
the misconduct amongst students. 

The author has very carefully studied 
the case law on the subject and has dealt 
with every aspect touched by a precedent. 
However, as one ‘knows hardly an infi- 
nitesimal percentage of the incidents 
where students have gone on a crime 
spree go to Court and so what little case 
law in there can ene present a repre- 
sentative picture. f 

The entire subject has been suitably 
divided by the author in six chapters 
into which information ‘is packed to capa- 
city. 

In the present days when every politi- 
cal party is busy in organising a “Youth 
Wing” a study of this book by the poli- 
tical leaders will give them enough idea 
of the ‘dynamite’ they want~ to handle 
and they can certainly give the youth a 
necessary direction and detract them 
from the path of indiscipline’ and put 
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them on the ‘right track of constructive 
development. 


Apart from Judges to whom the book 
would help, we feel that every Head of 
an educational institution, every Vice- 
Chancellor should make it a point to 
study this book. 


A nice book timely brought cut. 


B.D.B. 
CASES AND STATUTES ON EVI- 
DENCE (Published in 1981): By 


F. B. Carter of the Middle. Temple, 
Barrister; Fellow of Wadham College, 
Oxford. Published by Sweet & Max- 
well Lid. of 11 New Fetter Lane, Lon- 
don. Distributed in India by N. M. Tri- 
pathi Pvt, Ltd., Bombay, Pages Iviii 
+864. Price £ 15/-. 


This exhaustive work on Evidence is 
based the Cockles’ Cases and Statutes on 
Evidence. It retains its original layout 
but has been so vastly enlarged and re- 
vised that it is now practically a new 
book. Like the original book of Cockle 
this book is also divided into 3 parts. 
Part I contains cases on Evidence, Part II 
Statutes on Evidence and Part III Rules 
on Evidence. 


Part I contains 26 Chapter which are 
now completely revised, recast and 
greatly enlarged by the addition of new 
cases with their summaries, The selec- 
tion of cases has been made from the 
latest cases which give some important 
and interesting information. The deci- 
sions of the Canadian, New Zealand, and 
Australian Courts have been specially 
selected. 


Part II covers nearly 115 Statutes, be- 
ginning from the Statute of Frauds of 
1677 to Companies Act, 1980, 

Part III deals with Rules on Evidence 
and therein are incorporated (1) The 
Rules of the Supreme Court 1965 as 
amended (2) The Matrimonial Causes 
Rules, 1977 (3) The County Court Rules 
1936 as amended (4) The Magistrates’ 
Courts Rules 1968 as amended (5) The 
Coroners’ Rules 1953 as amended and (6) 
Judges’ Rules and Administrative Direc- 
tions to the Police, 

This authoritative, up-to-date and scho- 
larly book would effectively serve as a 
source-book on Evidence to the students, 
the Practitioners, since the Law of Evi- 
dence. figures specially in the professional 
Examinations and there is no doubt that 
it will be even more popular among them 
than the original popular book of Cockle, 
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It will be a valuable addition to any law 
library whether public or personal. 
L.K.K, 


“TAXATION OF CHARITY” First Edi- 
tion 1981: By M. P. Agrawal, M.A., 
LL.B. (with Foreword by Justice N. L. 
Untwalia, Retired Judge of the Sup- 
reme Court). Published by Eastern Law 
House Pvt. Ltd., Calcutta. Pages Lvii 
plus 635. Price Rs. 150.00. 


This is perhaps the most exhaustive 
treatise on the complicated subject of 


taxation of Charity written by 
an Indian author. As observed 
by the author in the preface, 


“Authorities like M/s. Kanga and Palkhi- 
vala compress the whole gamut of tax- 
ation, Mukherjea expounds the general 
law of the charitable and religious trusts, 
Mulla touches on the Hindu Endow- 
ments and Muslim Wakfs, and Tudor 
and Keeton are concerned with English 
Charity”. This book has admirably suc- 
ceeded in bridging the gulf and filling up 
the wide gaps left in the earlier works. 


There is a considerable body of case 
law on this subject and the author has 
devoted a whole chapter (Chapter III) 
discussing in depth all the important 
decisions of the Privy Council and the 
Supreme Court. A list indicating the re- 
sult of the High Court judgments affirm- 
ed or reversed, taken to the highest Court, 
has been appended to this chapter for 
facility of reference. The decisions on 
S. 2 (15) of the I-T. Act 1961, (which 
defines “charitable purpose’) have been 
given the pride of place. The recen; Full 
Bench decision of the Supreme Court in 
the Surat Art Silkk case (12) ITR 1: AIR 
1980 SC 387) setting at rest the contro- 
versy among the various High Courts in 
regard to the interpretation of the words 
“Not involving the carrying on of any 
activity for profit” added in S. 2 (15) of 
the 1961 Act has been fully discussed. 

Besides the provisions of the Income- 
tax Law in relation to charity, the author 
has also brought out in this book the 
statutory provisions of the Wealth Tax 
Act (1957), the Gift Tax Act (1958) and 
the Estate Duty Act (1953) in so far as 
they have a bearing on charity. 

There can be, no doubt, that this com- 
prehensive work will be found to be of 
great use to the Bench, the Bar and the 
public interested in the law of taxation 
of charity, 

U.S.D, 
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PROMISSORY NOTES (LAW, PRACTICE 
& PROCEDURE) 3rd EDITION 1981: 
By G. S. Gupta, Advozate. Published 
by G. Sundaram, Souta India Book 
House, Court Street, Ongole-2. Pages 
vili+325+X. Price Rs. 50/-. 

The Negotiable Instruments Act con- 
tains most of the provisions relating to 
the law of Promissory Notes. There are 
also several other Acts which have a 
bearing on promissory netes. The book 
under review is a comprehensive work 
on Promissory Notes, dealing with all 
its aspects, and the fact that now it is 
running into its third edition shows that 
it has been well received. 

There have been many changes in the 
law relating to Promissary Notes during 
the last few years. It is seen that even 
the banks now very often approach the 


Courts in connection with their promis- 


sory notes transactions. In this book the 
author has commented on interest, Bank’s 
credit letter and the Banker’s Evidence 
Act. The full texts of the Banker’s Evi- 
dence Act and the Negotiable Instru- 
ments Act are given at the end of the 
book. The author has also incorporated 
the provisions of the mew Interest Act 
with relevant provisions of the Civil P. C. 
and Provincial Debt Relief Act. The 
author has taken great zare to see that 
the case law has been brought up-to-date. 

The. Chapters on Original Cause of 
Action and Hindu Law and on _Insolv- 
ency, Execution and Cheques would be 
found very useful. The book contains 29 
chapters dealing with various aspects of 
the promissory notes and the latest law 
relating thereto. At the beginning of each 
chapter a synopsis is given for the con- 


venience of the readers. 


The book would be very useful to the 
Bar and the Bench, the Bankers, Busi- 
nessmen ete, 

L.K.K. 


PROCEEDINGS IN 
PUBLIC SECTOR: isi EDFTION 1881: 
By S. R. Grover. Published by the Steel 
Authority of India Lti., New Delhi. 

` Pages. 88. a 

. The author had written a booklet ‘Do's 

and Don’t of Oral Enquiry in Disciplin- 

ary Proceedings’, whick. was highly ap- 
preciated by the Enquiry: Officers, Pre- 
senting Officers and Vigilance Officers. 

This little booklet was published by the 

Central Vigilance Commission (C:V.C.) 

and all the printed copies were soon ex- 

hausted and the C,V.C. had to reprint it, 
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On a pressing demand for up-dating. this 
booklet and rewriting it with reference 
to the Conduct, Discipline and Appeal 
Rules of Steel Authority of India Ltd. 
the author has produced this excellent 
and exhaustive book on the subject. Vari- 
oùs specimen forms given aj the end of 
the book are of practical utility. The 
Handbook will be very useful to the Offi- 
cers named above not only in SAIL but 
in all Public Sector Enterprises, who 
have adopted the Model Rules of Con- 
duct, Discipline and Appeal, Circulated 
by the Bureau of Public Enterprises. 
. L.K.K. 





aa at fadaa (INTERPRETATION 
OF STATUTES): FET TIR 2222, 
see adfag giaa MaA, falas 
TATA, THAT sl. TS HIT THT, 
ware Us, ag (a.9.), 185. gear: 
YE + 08 feng aa SIT. | 


“Interpretation of Statutes” by itself is 
the most important subject of law. By 
contributing the present work on this dif- 
ficult subject in Hindi, the author has 
done a great service to the national cause 
of providing a standard and authoritative 
work in the national language. The 
author’s present prize-winning work will 
go a long way in bringing the law nearer 
to the people and thus achieve a great 
objective which the present day Indian 
jurists dream of. The subject, though 
complex and terse, has been lucidly dealt 
with by the author in simple Hindi so as 
to make the subtle propositions of law 
understandable even toa laymen. The 
treatment meted out to topics of ‘Courts 
and Interpretation” as well as “Interpre- 
tation of social legislation” with illustra- 
tions deserves special appreciation, The 
work will, undoubtedly be of immense 
utility to students, Lawyers, Judges and 
the executive authorities in their day-to- 
day work of administering law and 
justice, | l S.S.G. 


“KEY TO LAW OF INJUNCTIONS”, 2ND 
EDITION, 1981 by Shri G. C. Goyal, 
M. A., LL. B, Advocate; Published by 
“Baroda Law Heuse, Lehripura, New 
Road, Baroda. Pages 189. Price Rs. 4@/-. 
“Injunction” is a much sought for remedy 

in law Courts. It is almost one of the basic 

reliefs which a Court can grant to prevent 
serious damage to rights of parties to a liti- 
gation,- 
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Although relief by. way of a grant of an 
injunction is essentially an equitable remedy, 
an “injunction” has now found its place in 
a good many statutes. f 


Naturally, as the remedy is spread over in 
a number of statutes it becomes difficult for 
a student, professor, a lawyer and a Judge 
to find its implications and limitations easily 
in one place. 

The author has consolidated’ the subject 
matter spread over various statutes, in this 
book. The author has started with basic 
ideas, by trying to define what an injunction 
is, how many types of injunctions there are, 
when and why injunctions are granted or re- 
fused. The subject is further developed by 
treating separately each enactment ‘wherein 
injunctions are’ available and by elaborating 
the reliefs to be given. 


This small- handy book is thus highly use- 
ful to busy lawyers. 
B.D:B. 


“SATYARANIAN DAS ON THE LAW OF 
ULTRA VIRES (TAGORE LAW LEC- 
TURES, SECOND REVISED AND EN- 
LARGED EDITION (1981) by M. N. Das, 
Advocate, Lately, Member Secretary, State 
Law Commission, West Bengal: Published 
by R. Cambray & Co. Pyt. Lid., Calcutta 
(Available with Eastern Law House Pyt. 
itd., Calcutta and New: Delhi): Pages xvi 
plus 340. 


In the early years of this century, Professor 
Satyaranjan Das, an erudite scholar and 
Bar-at-Law of Lincoln’s Inn, London, had 
delivered a series of lectures on the Law of 
Ultra Vires under the auspices of Tagore 
Law Lectures series. As ill-luck would have 
it, Professor Das died scon after the lectures 
were delivered and the manuscripts of these 
lectures remained unpublished till 1923 when 
the present publishers brought out the lec- 
tures in a book form for the first time. In 
this second edition of the book the original 
lectures have been revised and enlarged by 
the present revising author after taking into 
account the numerous, changes in the laws, 
especially those after the attainment of in- 
dependence. At the same-time the revising 
author has made every effort “to preserve 
almost everything that was spoken about by 
Mr. Das in‘ his learned discourses, in the dif- 
ferent lectures — keeping his method, style 
and language undisturbed”. 


_ The doctrine of ultra vires has been lucid- 
ly discussed in the opening ‘chapter bringing 
out clearly the distinction between the 
term ‘ultra vires’ and the expressions 
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“Want of jurisdiction” and “illegality”. The 
position obtaining under the Common Law 
in England and the Indian Laws in regard 
to the doctrine of ultra vires hag been ex- 
haustively dealt with, citing the various 
decided cases. As observed by the revising 
author in the preface, “whenever any statu- 
tory provision, be it of the Constitution op 
of any ordinary legislation or any principles 
of natural justice is in the least slighted, by- 
passed, ignored or violated in a manner 
colourable or otherwise, by the Executive or 
a quasi-judicial authority or even by the 
Legislature itself, the watchful eyes of the 
Law of Ultra Vires come to the rescue of 
the victim”. The general nature, import and 
principles of the doctrine of ultra vires have 
been outlined in Chap. 2 of the book men- 
tioning the up-to-date case law on the vari- 
ous aspects of the doctrine. In the succeed- 


ing chapters the powers of the Government. 


of India, the local Governments, High 
Courts, etc., have been discussed with special 
reference to the doctrine of ultra vires and 
the case law on the subject. 


The doctrine of ultra vires is of great im- 
portance for India having a written Consti- 
tution. The lectures included in this book 
will no doubt help the readers in appreciat- 
ing the nature, growth and the working of 
the Law of Ultra Vires. The book is un- 
dcubtedly a must for every law library in 
India. l i 

U.S.D. 


LAW OF PARTNERSHIP: 1ST EDITION 
1981 by Dr. Avtar Singh, B. Com., LL. M. 

- LL. D., Reader in Law, Lucknow Univer- 
sity; Published by Eastern Book Company, 
34 Lalbagh, Lucknow-I. Pages 65 + 551; 
Price Rs. 60/-. 


Law of partnership enjoys its own peculiar 
importance in civil Jaw as well as in taxation 
laws. The eminent author believes ` that re- 
sources of several persons are always better 
than those of an individual both in terms of 
capital formation and expertise. 
the group business is generally , encouraged 
by law. The author feels that - collective 
wisdom is generally much better than indi- 
vidual wisdom. The author treats the sub- 
ject section-wise and covers all the impor- 
tant aspects with appropriate topical head- 
ings. All the relevant case laws have been 
nicely dealt with, The treatment of. the 
topic of proceedings by and. against Partner- 
ship Firms deserve special mention and ap- 
preciation, The appendices cover the Rules 
of various States with forms. The book, 
with useful topical index, will be extremely 


Therefore, - 
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useful to the members of the Bench and the 
Bar in their civil and taxation work. The. 
students of civil law will find this book equal- 
ly becedicial 

8.5.G. 


“HOW TO FRAME A CHARGE”: : FIRST 
EDITION (1981) by Dhirendra Pal 
'Varshni, U. P. Judicial Service : Publisked 
by Eastern Book Company, Law Publishers 
& Booksellers, Lucknow: Pages xi plus 153, 
Price Rs. 30.00. 

The chief value of this book lies in the 
fact thatit contains inone small volume the 
model forms for framing charges in respect 
of offences not only under the I. P. C, (1850) 
but also under the various other statrtes 
viz. the Arms Act (1959), Prevention of Food 
Adulteration Act (1954), Essential Commo- 
dities Act (1955), Prevention of Corruption 
Act (1947) and the Drugs end Cosmetics Act 
(1940). Readers are, no doubt,.aware that 
the A. I. R. Commentaries on the I. P. C. 
now in its 3rd edition also gives a draft cf a 
“Form of Charge” after providing-a detaled 
commentary in respect of each of the sec- 
tions dealing with offences under the Penal 
Code «and the bulk of Criminal. Cases coring 
before the Courts belong to this category of 
offences. However the model forms for 
framing charges under tbe other statutes 
contained in this book may be found tc be 
quite handy and useful not only for Magis- 
trates and Judges, but for he legal profes- 
sion as well. 


The first five chapters of the book (com- 
prising 38 pages in all) deal with discuss:ons 
explaining the theory behind charge-framing, 
the various stages of investigation and eva- 
Iuation to be gone througk before the fram- 
ing of charges, the need for certainty and 
accuracy of facts to be mentioned chile 
framing the charges, the joinder and nis- 
joinder’ of charges, clubbing of cases, charges 

before the 
Court of Session. 


The language and style of the book can 
however, hardly be described as lucid ‘or 
easy-to-understand from a reader’s point of 
view and this difficulty has been further ac- 
centuated by a number of spelling and ather 
errors which have crept into the book. The 
general get-up of the book is however cuite 
attractive and eye-catching. 

US.D. 
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“GUIDE TO FOREIGN EXCHAN GE RE- 
GULATIONS” IST EDITION 1981 by 
Shri. P. L. Malik, author of “Industrial 
Law”, . “Customs Act’ etc. Published by 
Eastern Book Company, Law Publishers 
and Book-Sellers, Lalbagh, Lucknow. 
Pages 317. Price Rs. 45/-. 


This book is a compilation of the Foreign 
Exchange Regulation Act, 1973 and various 
Rules framed thereunder both by the Cen- 
tral Government as also by the Reserve Bank 
of India. The author has placed together 
the Act, Regulations, Rules, Notifications 
and Directives and thus this book is ee 
sufficient. 


Apart from legal srotesdion and ee 
this book will help business, industry, and 
those who stay abroad or intend to go 
abroad to know the facilities afforded, the 
limitations placed, the liabilities involved 
and nature of penalties likely to be mete 
in case of- any breach. 


Short comments based on case law are’ 
given wherever available. References to 
parallel] provisions of the corresponding Act 
of 1947 are given under each section. <A 
good index is helpful. 

B.D.B. 


t 


H. P. VARSHNYS CRIMINAL TRIAL 
AND JUDGMENT (3RD EDN. — 1981). 

' Revised by Shri D. P, Varshni, U. P. Judi- 
cial Service; Published by Eastern Book 
Company, Law Publishers and Booksellers, 
34 Lalbagh, Lucknow; Pages 44 + 433, 
Price Rs. 60/-. 


The book is divided into three parts. 
Under the: first part styled as “The concepts”, 
the author enlightens the reader about the 
basic ideas of Rule of Law, administrative 
Jaw, value of judicial precedents and criminal 
justice. The second part styled as “The 
Skills” deals wiih nature and scope of various 
enquiries and trials before criminal Courts. 
While dealing with this part the author covers 
almost all aspects of the criminal law. The 
third part on ‘Attitudes? deals with nature, 
scope and effect of orders and judgments in 
enquiries and trials passed by various Courts 
including the appellate Courts. - There are 
various chartg and diagrams to explain the 
complex problems generally arising in crimi- 
nal trials. The book is a boon and the best 
guide not only to Judicial Magistrates and 
junior criminal practitioners, but also to 
Presiding Officers of all other criminal 
Courts and senior criminal lawyers. The 
book is a musi for all students of criminal 
jaw. The book is also immensely useful to 
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police officers and others who administer 
law. : f Š pa 


§.S.G. 


BOMBAY RENTS, HOTEL AND LODG- 
ING HOUSE RATES CONTROL ACT 
(1847) AND RULES. FIRST EDITION 
OCT. 81 by K. L. SETHI, M. Com., LL.B. 
Advocate. Published by United Law Pub- 
lishers, 87, Itwaria Bazar, Indore. Pages — 
Bare Act 3 + 50; Act and Commentary — 
Ixvi + 877; Rules— 58 and Index — xix. 
(Total Pages 1068). Price Rs. 150/-. 


This book is written by the learned author 
who has already to his credit nearly 70 law 
books and who was honoured withan award 
by the Government of India for one of his 
books. This work is a very exhaustive com- 
mentary on the subject and various legal 
aspect. and problems of important nature 
that came for decision before the Supreme 
Court of India or the various High Courts 
in the Country are dealt with by the author 
in this book in an easy to follow manner. 

\ 


The author deserves commendations for 
having brought out this huge commentary 
on the subject which has assumed great im- 
portance these days on account of paucity 
of residential accommodation and space for 
the greatly increased trade and industrial 
activities in the country. The landlords try 
to take advantage of the situation and the 
tenants seek protection of the Rent Control 
Acts etc. and both sides resort to extensive 
and protracted litigation to check-mate one 
another. For this there was the need of 
such up-to-date and exhaustive commentary 


for the use of the litigants, the lawyers, the 
Judges and the Magistrates to serve the 
cause of justice. This voluminous work 


contains case law both of the Supreme Court 
and the High Courts in different States in 
abundance. 


The language of the book is very lucid 
and the arrangement is topic-wise to enable 
the busy lawyers to find out what they need 
without much labour or loss of time. It can 


safely be said that the book would. be of 
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great use to the - professional lawyers, the 
Judges and the litigating public. 
L.K.K. 


LAW RELATING TO 
MONOPOLIES AND RESTRICTIVE 
TRADE PRACTICES IN INDIA: FIRST 
EDITION 1981. By S. Krishnamurthi; 
Published by Sharmada Publications, Post 
Box No. 4202, New Delhi. Pages xvii + 
Fic Price Rs. 50/-. U. S. $ 20/-. U. K. 

5. : 


PRINCIPLES OF 


The MRTP Act primarily deals with 
undertakings so as to regulate and control 
them for purposes of checking concentration 
of economic control and curbing the adop- 
tion of monopolistic and restrictive trade 
practices. The learned author who is not 
only vastly read but has also to his 
very wide experience in some huge concerns 
like the Hindustan Fertilizer Corporation, 
Ltd.; Salem Steel Ltd. which has since merg- 
ed with Steel Authority of India Ltd; 
Bokaro Steel Ltd. etc. etc. He is a Fellow 
Member of the Institute of Cost and Works 
Accountants of India. He is also a prolific 
writer of articles on topics relating to Com- 
pany Law; M. R. T. P. and Taxation, which 
are published in the professional journals 
and dailies. 


The M. R. T. P. Act was brought into 
force w. e. f.. Ist June, 1970 and since then 
there have been many decisions of the dif- 
ferent High Courts in India, the Supreme 
Court of India and the M. R. T. P. Com- 
mission in interpreting various provisions of 
the Act. The author has taken the guidance 
of these decisions to explain the legal prin- 
ciples and the procedural aspects of the law. 
He has also given extracts from the leading 
judgments to bring out clearly the law points 
involved which will greatly help the practis- 
ing lawyers. In this work are included rel- 
evant judgments reported and amendments 
made to the Act ag on July 1981. 

The book will serve as a reference book 
to Company Secretaries, professional advisers 
and a reliable guide to the students preparing 
for professional examinalions. 
L.K.K. 
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“ET EGAL EDUCATION FOR SERVICES TO THE. POOR”. 


+‘. By: Devesh Chandra Mukh erjee, “Advocate, Supreme Cowt - > :;, 


1. Perspective for Legal Services ‘to the 
Poor 


Legal services ordinarily mean the profess- 


ional’ Lawyer’s skilled labour sold to his 
client. The litigant client kas to pay fee to 
his lawyer just as a patient has to pay fee to 


his doctor. 


Rich patient can but pocr patient can’t 
afford costly treatments with highly priced 
doctors, nursing homes, medicines etc., but 
still the medical system in any civilized 
country provides for treatment of the poor 
at no or token cost, e.g., Hospitals, Health 
Centres, Phyclinics etc. Similarly any human 
society, governed by Rule cf Law but not 
Rule of Thumb or Jungle, must provide in 
its legal system the facilities for a poor liti- 
gant to avail freely or on a token cost the 
legal care of his problem zo vindicate his 
tight. Legal education should have such 
mission. 

Rights and duties of a citizen regulate 
his/her pre-birth, in-life anid after-life affairs 
about personal, social and national entity. 
Citizenship, Inheritance, Succession, Parti- 


tion, Adoption, Marriage, Divorce, Mainten- — 


ance, Franchise, Contract etc., are some of 
these fields of Law. Benefits and burdens 
of citizenship are enshrinec in a nation’s 
constitutional as well as ordinary laws under 
the umbrella of the Constitution to protect 
their rights and liberties from wrongs, en- 
croachments, erosions and dents leading to 
disputes -between man and man or man and 
State. Because law alone can compel and 


blend the diverse contradiztory. or opposing . 


sections of human society into a harmonious 


` unity for achieving a common target towards - 


individual betterment in unison with collec- 
tive development of not cnly a particular 
society but also the entire mankind. Unless 
universal ‘peace, prosperity and progress are 
secured in national and international scenes 
by Human Rights branch of law, economic, 
political, social order and tranquillity will 
be shattered into pieces, chaos, confusion, 
anarchy will prevail destroying the past, cru- 


“ cifying the present and forestalling: the future 


of humanity.’ Pulls and pressures of com- 
peting and ‘conflicting interests of heterogen- 
ous people anywhere on the basis of caste, 
colour, race, religion, sex. language, power, 
force, wealth, learning, status, culture etc., 


E have „unfortunately vivisected the. Supreme. 





: grained in every human conscience, 


“Or unjust. 


creatures of God of nature into various arti- 
ficial, hostile camps, classes, factions, groups, 
levels, strata and wings. Stress and strain 
due to in-fights, among them only generate 
heated endless useless debates, dissensions, 
divergences, differences, controversies and 
clamours in all aspects of life — personal and 
social—in and out ofa State. Terror, tension, 
disorder, distortion, result into convulsions, 
crisis and disharmony. Such heterogenous 
discordant tunes have assumed new dimen- 
sions for the substitution of primitive laissez 
faire or police State by modern socialistic 
egalitarian Welfare States. Notwithstanding 
their various political ideologies or constitu- 
tional set up, they are expanding their plan- 
ned programmes of active participations in 
practically all departments of growth and 
development of their people by perennial 
flow of their socio-economic _ legislations. 
This in fact is a pace-setter for new trend 
or break-through to banish poverty, demo- 
lish socio-economic disparities and neutralise 
other constraints or bottle-necks for all- 
round advancement of people at large. 


Might gradually has ‘yielded to Right. 
Public good, public interest and public pur- 
pose are now the dominating tests in a so- 
ciety under Rule of Law which simultaneous- 
ly secures individual upliftment by guarantee- 
ing equal opportunities and protections of 
law. Law thus makes life livable and love- 
able for all-rich/poor, literate/illiterate, male/ 
female, strong/weak, able/disabled, employer/ 
employee, unemployed, resident of urban, 
rural and even remote mountains and islands, 
believer/non-believer in any religion, mem- 
ber/non-member of any caste, tribe, guild, 
association or party, devotee/non-devotee of 
any economic, political, lingual, social, reli- 
gious or cultural dogmas. 


2. Justice is life of human soul 


Law, like- any other discipline of techno- 
logy, is an art as well as science to serve ifs 
master i.e. man including woman. Man 
however is mixture of animality and divinity. 
Man cannot. live on bread only. He/she pre- 
fers dignity, honour and justice to starvation, 
dishonour and even déath. Rationality, in- 
‘con- 
stanfly -provokes man to think if an action 
or omission about. him is good or bad, just 
J ustice iş the substantive nourish- 


#This workpaper was placed ` at the 10th 
-31$ao Paulo, Brazil, . (first - time in- ‘South, 
- Centre during August 15/21, 1981. - = 
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Conference of Laws’ of the World held at 
America) by the Woild. o o onei k Law 
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ment not for stomach but for human soul. 
Justice should not only be done, it must ap- 
pear to have been done, A begger has no 
resource to voice against your insulting or 
harsh refusal of alms but his soul weeps and 
protests within. Such mute little drops of 
discontents, grudges or injured feelings 
against the existing pattern. of socio-economic 
life at any material time and place will ac- 
cumulate and may suddenly burst into a 
mighty ocean of rebellious, volcanic, violent 
upheavals and bloody massacres. The en- 
tire socio-legal order and amity will be dis- 
arrayed and imbalanced which no State can 
permit to be continued without speedy re- 
storation of the equilibrium or normalcy in 
the society. Earthquakes, thunder-storms, 
draughts, floods, cyclones, typhoons etc. are 
not -permanent features but temporary 
tremors in the normal tranquillity and bliss 
of nature. Law, as other branches of human 
knowledge, follows nature. Law therefore, 
foresees and provides precautions against 
such propensity of people’s sudden upsurge 
after long silent sufferings, oppressions, €x- 
ploitations, discriminations, inequities and in- 
justice of some at the apex of the society. 
Man, after all, is a matter. Like any other 
matters in Creation, man means condensed 
energy. Law utilises this human potential 
to build a better world. 
3. Laws impartiality in declaration of 
Human Rights 

Law,~ therefore, must have preventive and 
also curative measures to avoid or mitigate 
such maladies which might erupt by neglect- 
ing the little disgrauntle of the little people 
in a society, however non-articulated, dumb 
or lulled it may be. Law can’t ignore the 
infrastructure or grassroots of the society 
howsoever lowly or weak they may be com- 
pared to the powerful, affluent fortunates. 
Law actually operates like death. Law also 
is not respecter of any person. It protects 
the good and punishes the bad irrespective 
of monetary or other resources. 


To emphasise such impartial as well as 
compassionate magnanimity of law as a tool 
for social engineering, the General Assembly 
of the United Nations, of which India is a 
Founder Member adopted and -proclaimed 
on 10th Dec., 1948 the Universal Declara- 
tion of Human Rights containing inter alia 
these Articles : . 

(1) All human beings are born -free and 
= equal in dignity and rights. (6) Every one 

has the right to recognition everywhere as a 
person before the law. (7) All are equal be- 
fore the law and are entitled without any 
discrimination to equal. protection of the 
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law. (8) Every one has the right to an ef- 
fective remedy by the competent national 
Tribunals for its viclating the fundamental 
rights granted him by the Constitution or by 
Law. (10) Every’ one is entitled in full equa- 
lity to a fair and public hearing by an in- 
dependent and impartial Tribunal in the 
determination of his rights and obligations 
and of any criminal charges against him. 


4, Legal aid educational objectives 


Legal education, to be efiective for services 
to the poor, must envisage scheme for train- 
ing and practising legal aid. 


- Both as a political art and as social 
science, Law serves the society to secure 
social justice. Legal aid to the needy is an 
instrument of social justice: Social justice 
implies that each citizen or section of - the 
society must be treated equally and justly 
irrespective of his/her caste, creed, descent, 
race, religion, sex, wealth or status. 


The Judiciary is one of the 3 organs of 
the State entrusted with function of check« 
ing executive excesses, legislative lapses op 
ambiguities and administration of justice in 
any dispute between citizen and State. But 
the Legislature has also a duty to enact such 
laws which ensure justice-— social, economic 
and political — for the entire people within 
the frame work of the Constitution of the 
State. Legislature of Welfare State enacts 
laws to secure for the citizens the distributive 
justice for ‘division among them in fair shares 
the social benefits and also the social burdens. 
Similarly the judiciary’s function is applying 
justice in the corrective sense. But in the 
ultimate analysis justice, whether distributive 
or corrective, postulates the striking of a 
balance not between persons but between 
the. conflicting social interests. 


Law must maximise the fulfilment of the 
interests of the community and its members 
to promote the smooth running of the machi- 
nery of the society. Social justice including 
therein economic justice, distributive justice, 
corrective justice and also social security 
signifies co-ordination or cohesion of the 
rival or competing claims or interests of the 
employer, employees or other different fac- 
tions and sections in the social structure to 
create a welfare State. No clearcut defini- 
tion of social justice can however be made 
to cover all the situations. Laws cannot 
however be interpreted without reference to 
‘Social Justice’ for the achievement of which 
a country is pledged. 

The eternal yearning for equality of justice 
was enshrined in the Magna Carta in. 1215 
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A. D. thus; “To no man shall we deny jus- 
tice and to no man shall we delay it”. This 
basic philosophy of legal aij and advice was 
also adopted by the United Nations Confer- 
ence on. Human Rights held in Teheran in 
1968. In almost all countries of the world, 
except in India, legal aid was enacted and 
included in their legal systems. 

Being the largest and most ancient of 
about 40000 million B. C. civilization in the 
world, the Soverign Socialist, Secular, Demo- 
cratic Republic of India has by the very pre- 
amble, secured to all its citizens :—— 


Justice social, economiz and political; 
Liberty -of thought, expression, belief, faith 
and worship; Equality of status and of op- 
portunity; and to promote among them all 


fraternity assuring the dignity of the indivi- - 


dual and the unity and integrity of the nation. 
Apart from Articles 14 tó 18 about Right 
to Equality, 19 to 22 about Right to Free- 
dom, 23 and 24 about Right against Exploi- 
tation, 25 to 28 about- Right to Freedom of 
Religion, 29 and 30 about ‘Cultural and Edu- 
cational Rights, contained in Part MI, Funda- 
mental | Rights Chapter of the Constitution, 
there is also Part IV cortaining Directive 
Principles of State Policy comprising Arti- 
cles 26 to 51. Al these Articles aim at uti- 
lising the arm of law for its social mission 
to usher in social change with the changing 
values, needs and dreams of the country the 
teeming millions whereof ere still below the 
poverty and also literacy levels. To bring 
relief under law to these masses, the 
Minister of India. during ter first:term, by 
the Constitution (42nd Amendment) Act, 1976 
introduced that new preamble and many 
other meaningful Articles Ike 39-A relating 
to equal justice and free legal aid -which 
reads: “The State shall secure that the opera- 
tion of the legal system promotes justice on 
the basis of equal opportunity and shall in 
particular provide free legal aid by suitable 
legislation or schemes or in any other way, 
to ensure that opportunities for securing 
justice are not denied to any citizen by rea- 
.80n of economic or other disabilities”, Simi- 
larly Art. 51-A introduced for the first time 
by virtue of that Amending Act, 1976. 
Fundamental duties. Clauses (a) to (j) of 
Art. 51-A have cast such sacred duties on 
each citizen of India specially on the Lawyers 
to aid, assist and advise a poor or’ ‘needy 
litigant as a part of legal aid programme. 
‘Legal aid idealism is nat dead wood. It 
fs. deeply rooted in the noble ideals which 
inspired India’s national struggle for freedom. 
Clauses (b) and (f) of Art. 51-A’ command 
Indians to value and preserve the rich herit- 
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age of their composite culture and develop 
humanism. Mrs. Indira Gandhi inaugurated 
on 4-1-75 the Seminar of the Indian Council 
of Legal Aid and Advice, New Delhi, by 
explaining the legal aid philosophy of India 
with these words: 

“Tt is not a mere constitutional obligation, 
In our country it is a social imperative. It 
should not be viewed as charity but it should 
be conceived as-an integral part of our legal 
system. It should become part of our war 
on poverty. It should try to prevent point- 
less litigation and provide quick methods for 
the resolution of disputes and reconciliation 
without resort to protracted and costly liti- 
gation. * Though India’s Constitution has 
since been further amended 6 times’ after 
1976 and that 42nd Amending Act was cor- 
rected twice in 1977 and 1978 but that pre- 
amble and those Articles 39-A and 51-A 
still remain unaltered in the Constitution. 


The legal aid philosophy, has thus been 
adopted by India’s legal system as reflected 
in various measures which may be classified 
into 2 categories (1) Constitutional Provisions 
and (2) Other Legislation : 2 

(1) Constitutional Provisions — 

- (A) Pre-42nd Amendment. of the Constitu- 
tion of India, , 

For rapid implementation of the socio- 
economic programme and execution of the 
nation-building projects, the Constitution as 
it stood after its 41 amendment saved the 
laws translating into. reality the directive 
principles from the Court’s scrutiny or pro- 
nouncement of its invalidity or inconsistency 
even if they are not in conformity with Arti- 
cle 15 or opposed to the fundamental rights 
conferred by Arts. 14, 19 or 31. Hence 
Article 31-A saves such laws providing for 
acquisition of estates etc. Article 31-B vali- 
dates the Acts and Regulations enlisted in 
the 9th Schedule. Article 31-C saves the 
laws giving effect to certain directive: princi- 
ples specified in clauses (b) and-(c) of Art. 33 
even if such laws are inconsistent with Arti- 
cle 13 or take away or abridge the funda- 
mental rights under Arts. 14, 19 or 31. The 
absence of, any specified provision in the 
Constitution about legal aid or assistance 
was due to the Central Govt.’s assumption 
so long that this is a part of the “Admin- 
istration of justice”. and hence was the re- 
sponsibility of the State Govt. to take the 
necessary initiative in this regard and the 
Central Government’s role - was. therefore 
considered to be advisory only. It was also 
suggested that the Parliament was not com- 
petent to enact anything about legal aid and 
the States should be persuaded to . consent 
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_ under Art. 252 to empower the Parliament 
to enact about legal aid. Under the follow- 


ing entries in the legislative list of the’ 7th 
Schedule under Art. 246, some provisions 
indirectly linked with legal aid were sd 
rated as below: 

‘List I— Entries 77 and 78 regarding per- 
- sons entitled to practice before the Supreme 
Court and High Court, 

List II — Entries 3, 63, 65, 66 regarding 
Administration of Justice, Court-fees etc. 

List IH -—— Entry 2 regarding Criminal 
Procedure, 
regarding Civil Pro- 
cedure. l 
regarding Economie 
and Social Planning, 
regarding Social Se- 
curity, Social insur- 
ance etc. . 
regarding Welfare 

of Labour. 
tegarding Legal Pro- 
fession. 


Although the Parliament was empowered 
to, legislate on legal aid at-least by Entry 97 
in List I, yet such residuary entry was not 
utilised for this purpose due to the Centre’s 
doubt that it might dent into the State’s 
legislative autonomy. Various committees 
at the Union and also State Levels were 
therefore constituted to probe into all aspects 
of the problems of providing legal aid to 
the poor and suggest solutions for starting 


Entry 13 
Entry 20 


Entry 23 


Entry 24 
Entry 26 


the administration of a broad-based legal 
aid programme throughout India. 
(B) Post-42nd Amendment of the Con- 


stitution of India.. 

The ethics of legal aid and advice arcus- 
ing the national debates during these decades 
since commencement of India’s Constitution 


and being thus so long ensconced in its 


aforesaid provisions, have now been solemn- 
ly enshrined by its 42nd Amending Act. 
The concept of socialism and the ideologies 
of secularism and integrity of the nation 
which were implicit in Indian Constitution 
have now been “clearly spelt .out’ in its 
amended preamble. 

The Directive Principles, in Part IV of the 
Constitution as contained in Arts. 36 to 51, 
have been given precedence over the funda- 
mental rights contained in Arts. 12 to 35 in 
Part INT of the Constitution. For this pur- 
pose, the existing Art. 31-C has been amend- 
ed by substituting the words, brackets, letters 
and figures “the principles specified in Cl. (B) 
or clause (C) of Art. 39” with words and 


letters “all or any of the principles laid down 
in Part IV” because without ‘such substitu- 
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tion only the laws giving ‘effect to the Direc- 
tive Principles in these clauses (B) and (C) 
of Art. 39 were saved, as explained, above- 


- from “attack on the ground of infringement 


of the fundamental rights detailed in Arti- 
cles 14, 19 and 31. The amendment seeks 
to widen the scope of Art. 31-C. so as to 
cover all the Directive Principles enumerated 
in Part IV. 

The new Art. 39-A has been inserted in 
the Constitution to add “New directives” in 
Part IV to provide for (1) free legal aid to 
the economically backward classes, (2) parti- 
cipation of workers in the management of 
organisations engaged in any industry and 
(3) Protection and improvement of environ- 
ment and safeguarding of forests and wild 
life. 


Out of the new Fundamental Duties in 
Part IVA, enlisted in Art. 51-A; the Cls. (B), 
ŒE) ©. (H) and (J) indirectly develop ‘the | 
philosophy and practice of ale aid and 
advice, 


(2) Other Legislation : : 

Apart from the aforesaid ‘counitnsodal 
provisions having bearing directly, or in- 
directly, with the principles of legal aid and 
advice prior to and after the last 48th Am- 
endment of the Constitution in 1978, the 
Indian legal system has secured those princi» 
ples in the following legislations: 

I. The Code of Civil Procedure (Central 
Act No, 5 of 1908 as amended in 1976). 
Order XXXIH, Rules 1 to 16 deal with 
Suits by Paupers and O. XLIV, Rules i to 
16 deal with Pauper Appeals. Though the 
aforesaid provisions of the C. P. C. do net 
actually . deal with legal aid to the poor or 
needy but some facilities have been secured 
for the poor in those provisions. 

It. According to the practice and conven- 
tion in the cases started under Section 302 
of Indian Penal Code (Central Act No. XLV 
of 1860) the State, as a prosecutor, is asked 
by the Court to provide the needy or poor 
accused with the services of a lawyer for his 
defence. Though the State may compel the 
accused in such situation to accept the ser- 
vices of a lawyer from the Panel of Defence 
Lawyers maintained by the State for this 
purpose but in the ultimate analysis it can- 
not be denied that some sort of legal assist- 
ance is provided for adjudication in such 
cases under the I. P, C. 

HI. The Advocates Act; 1961 (Central Act 
No. 25 of 1961). The Bar is a big active 
partner in legal aid programme. This Act 
regulating legal education for profession has 
therefore been moulded accordingly as will | 


be evident. from iis Ss, 6, 7, 9-A and 49. 


1982.. 


5. Progress of. Legal Aid: Education . 
Programmes 


The progress of legal aid education 
saga of some centuries. The earliest tracé 
of practical legal aid is found in 1876 when 
tbé German Society of New York was estab- 
lished by Edward Saloman, a practising 
lawyer in the city and a former Governor 
of Wisconsin. The object of that society 
was to render free legal aid and assistance 
to only poor German immigrants in U. S. A. 
That restricted application of legal aid con- 
cept gradually had to shed its secularism to 
be developed into a world wide doctrine of 
service to the entire humanity in socio-legal 
distress. Organised legal aid everywhere is 
the outcome of the universal ideology to 
create a legal awareness among the lowly 
sections of the society and stretch the utilities 
of law and legal services at the doorsteps 
of. the destitute millions. 


Besides such progressive notion. that 


for all poor and needy but not a few of a 
particular group, there has been also a vast 


progress about the nature, scope and extent. 


of-legal aid services. The original idea was 
that legal aid is to help an indigent litigant 


_ Judieial. Conduct 


is =. vice is now replaced with the 


the 
legal aid to be meaningful must be meant 
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.. by. providing: the services. of a - lawyer «in a 
Court free of charge or with a token fee. 


This primitive concept of the legal aid ser- 
progressive 
view that legal aid services should be both 
preventive and curative. Such services 
should comprise not. only in helping a poor 
litigant in. a Court of law pitted against a 
rich opponent but also aiding him with 
advice and assistance in resolving his dispute 
with his opponent by negotiation, concilia- 
tion, arbitration and other amicable means. 
This mission of legal aid service to its consu- 
mer is to discourage his foul litigating habit 
and instead,.imbibe the disputing parties 
with a sense of fellow-feeling and search- 
ing of hearts to overcome the points of dis- 
pute with a policy of give and take. Modern 
legal aid measures are social-oriented. Peace- 
ful co-existence but not unnecessary con- 
frontation is the legal aid’s current objective 
to secure collective good and. social order. 
The culture of the contemporary legal aid 
moves is to minimise disputes, mitigate the 
impact of such disputes and other social 
constraints. Legal education must, therefore, 
connote in-depth study of latest legal aid 
programmes for better service to the pcor 
of the world, 





“JUDICIAL CONDUCT” 
‘By: Bipin Bibary Ratho, Advocate & Vice-Pdesident, AI Orissa Lawyers Association 


In early fifties one day when I entered 
into the Court room of Mr. Justice R. L. 
Narsimham, I. C. S. as he then was, I heard 
him saying “He is a Rotarian I am a Rota- 
rian, E will not hear his case”, I could not 


then understand what Mr. Justice Narsim- 
ham really meant, Bút his words remained 
green in my memory for quite sometime, 
when later I understood that Mr. Justice 
Narsimham, who subsequently became the 
Chief Justice of Orissa High Court and then 
of Patna High Court, was exhibiting excel- 
lent Judicial Conduct to avoid any scope for 
“Judicial bias”. 

Judicial bias, as such, has not been defin- 
ed in any statute or text. But ‘bias’ has 
been often dealt with in judicial pronounce- 
ments. The concept of the law of bias is as 
ancient as the concept of justice itself. ‘Bias’ 
means to prejudice, show of favour or dis- 
favour, spite, hostility, prepossession that 
sways the mind. Such a bias on the part of 
a Judge or Magistrate is called ‘Judicial 
bias’. The- idea of impartiality is inherent in 
the- concep! -of justice.. 


-A decision wrongly 


given to cause favour to a party or disfavoured 
to another party would be a biased decision. 
Bias in the widest term, means any interest, 
motive or influence which, in the opinion of 
a Court, may impair the objectiveness of a 
decision or, what is equally important, may 
have tbe appearance of so doing which will 
invalidate a judicial determination. Accord- 
ing to Sir Carleton Kemp Allen bias does 
not necessarily arise from a material interest 
or a sordid motive, nobody is more biased 
than the bigot; one who loudly proclaims 
himself an „ardent prohibitionist is hardly 
suited to be a licensing justice and one who 
is convinced like the legendary Serjeant 
Arabian, that all the inhabitants of Uxbridge 
are Rogues by pre-destination, is hardly 
qualified to administer criminal justice. The 
Law in our doctrine, ‘takes no chance’; it 
constantly makes allowance, not necessarily 
for the most reasonable but for the most 
Suspicious attitude in the public towards the 
administration of justice; and it, therefore, 
frequently recognises bias not because it be- 
Heyes that anything irregular has ever .- bap- 


pened; but becanse it might happen or, be- 


— 


N 
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cause somebody might think that it has hap- 
pened. 


In the case of Franklin yv. Minister of Town 
and county planning reported in 1948 AC 
87, the House of Lords while dealing with 
bias said that the use of the word ‘bias’ 
should be confined to its proper sphere. 
its proper significance is to denote a depar- 
ture from the standard of evenhanded justice 
which the law requires from those who.oc- 
cupy judicial office or those who are com- 
monly ‘regarded as holding a quasi-judicial 
office, such as an arbitrator. 

Chief Justice ` Gajendragadkar of our 
Supreme Court in the famous case of A P. 
Road Transport Corporation, reported in 
AIR 1965 SC 13603 has said about the con- 
cept of judicial bias in the following terms: 

“Tt is an elementary rule of natural justice 
that a person who tries a cause should be 
able to deal with the matter before him ob- 
jectively, fairly, and impartiaily. As has 
been observed in the Jewitt’s Dictionary of 
English law, ‘anything which tends or may 
be regarded as tending to cause such a per- 
eon to decide a cause otherwise than on evi- 
dence must be held to be biased’. If a per- 
son has a pecuniary interest in the case 
brought before him that is an obvious cause 
of bias which disqualifies him to try the 
ease. If a person is hostile to a party whose 
cause he is called upon to try, that again 
would introduce the infirmity of bias and 
would disqualify him from trying the cause. 
In dealing with cases of bias it is necessary 
to remember that “no one can act in a judi- 
cial capacity if his previous conduct gives 


ground for believing that he cannot act with 


an open misd”. The- broad principle which 
is universally accepted is that a person try- 
ing a cause even in quasi-judicial proceed- 
ings, must not only act fairly but must be 
able to act above suspicion or unfairness. 


Ramchandran in his Administrative Law 
has referred to an example of the ancient 
Indian King Manu Neethi Konda Chola of 
Chola in South India. This ruler vindicated 
the impartiality of justice even against his 
own son the crown prince, It is recorded 
that he ordered the prince to be run over by 


- a chariot in response to a cry of a cow 


which by ringing the bell of justice at the 
palace gate complained of the loss of its calf 
which has been run over by the prince’s 
chariot. 

In Lord Campbell’s life of Chief Justice 
Sir William Gascoigne of England a classic 
example of impartiality and independence of 
Judges is given during the seign of King 
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Henry IV in the Fourteenth Century. A 
friend of the prince was being tried for 
felony before Sir William’s Court. The 
prince rushed to the Court and demanded 
the release of his friend which the Chief 
Justice politely but firmly refused. The 
prince then tried to take the accused away 
from the precincts of the Court whereupon 
Sir William Gascoigne addressed the prince 
as follows: 


“Sir, remember yourself”. I keep here the 
place of the King, your sovereign Lord and 
father to whom you owe double obedience. 
Wherefore in his name I charge you to desist 
from your wilfulness and unlawful enter- 
prise and henceforth give good example to 
those who hereafter shall be your future 
subjects. And new for contempt and dis- 
obedience to the Court, go you to the prison 
of ihe King’s Bench where unto I command 
you to remain until the pleasure of the King, 
your father, be further known.” 


This valiant and sagacious pronouncement 
moved the prince making him realise his 
fault. . He bowed down to the Court, iaid 
down his sword, and received the sentence 
levied. When the King heard of this he ex- 
claimed with joy that God had given him a 
Judge who feared not to administer justice 
and also a worthy son who could suffer and 
obey justice. 

In Viswanathan v. Abdul Wajid, reported 
in AIR 1963 SC 1; Mr. Justice Hidayatulla 
as he then was observed as follows: 

....-.. the Court rendering the judgment 
must observe the minimum requirements of 
natural justice — it must be composed of 
impartial persons, acting fairly, without bias 
and in good faith ........ A judgment which 
is the result of bias or want of impartiality 
on the part of a Judge will be regarded as 
a nullity and the ‘trial coram non judice’. 
Again it is observed that the rule of law 
about judicial conduct is as strict as it is 
old. No Judge can be considered to be com- 
petent to hear a case in which he is directly 
or indirectly interested. A proved interest 
in a Judge not only disqualifies him but 
renders his judgment a nullity. | 


In Viswanathan v. Abdul Wajid referred 
to Supra Mr. Justice Hidayatulia while deal- 
ing with ‘fair hearing’ has said that judicial 
bias can also be inferred from the fact that 
the Judge has not given a fair hearing to 
one of the parties. It has been so said in 
the judgment in the following words: 

“There is yet another rule of judicial con- 
duct which bears upon the hearing: of the 
case. In that, the Judge is expected to be 
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serene and even-headed, even though his 
patience may be sorely tried and the time of 
the Court appear to be was-ed. This is bas- 
ed on the maxim which is often quoted that 
“justice should not only be done but. should 
be seen to be done”. No litigant should 
leave the Court feeling reasonably that iis 
case was not heard or considered on its 
merits. If he does, then justice even thorgh 
done in the case, fails in the doing of tt. 
Again it is said; if the Judge unreasonadly 
obstructs the flow of an argument oF des 
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not allow it to be raised it may be said that 
there has been no hearing.” l 

Manu the great law giver in his Samhita 
has said in the following words : 

“The members of a ‘Tribunal wherein 
truth is killed by untruth and virtue by vice, 
are killed by that (partial or prejudiced) 
sight.” Again he says “virtue (justice) kill- 
ed, kills (in its turn) virtue (justice) preserved 
protects (in its turn); hence virtue should 
not be destroyed; may not killed virtue (i. e 
failure of justice) destroy us all”. 





RESTITUTION AND THE GOVERNMENT CONTRACTS” 


By: A. S. Bba Reader in Law, 


The emergence of a social welfare cmm- 
cept has increased the activities of the State, 
left previously to private enterprise. With 
the availability of large resources and talent, 
the State has undertaken the planning of 
social and economic life of the people. 
Hundreds of contracts are made daily, either 
orally or through correspondence. Stict 
adherence to the technicalities of law retard 
and hamper governmental operations end 
also makes the other party wary and suspi- 
cious. Judicial pronouncements from ime 
to time have mitigated the rigours and adept- 
ed the law to the changing needs of ihe 
times. However, the ghost of the past as 
always stood in the path of the administra- 
tion of justice. It is in this context that a 
humble endeavour is made to highlight th2 
legislative fetters imposed upon the Courts, 
with a special reference to State of U. P. v. 
Kishori Lal, AIR 1980 SC 680, which as 
created a conflict of judic:al opinion and 
added to the bewilderment of a layman. 


To appreciate the difference of opinion it 
is apposite to refer briefly io the facts of the 
case. The State of U. P. held annual excise 
auctions under the U. P.’ Excise Act, 1£10. 
The respondent offered the highest bid of 
Rs, 73,000 and Rs. 48,000, respectively, for 
two groups of country Jiquor shops. The 
respondent in token of his acceptance affized 
his signatures to respective bid sheets end 
also in the register of settlement records. 
He, however, did not deposit 1/6th of the 
bid sum as required under the Excise Rues. 
The shops were resold and the resale fetch- 
ed Rs. 65,000 and Rs. 35,200, respectively, 
making the State to suffer a total loss of 
Rs. 20,100. The trial Court decreed the szit. 
The High Court on appeal, dismissed the suit 
on the ground that there was no valid con- 
tract which could be enforced by the plain- 
tiff as the requirements of Art. 299 {I} of 


~ 


Kashmir University, Srinagar-6 


the Constitution had not been complied with. 

The State, therefore, filed a second appeal 
before the Supreme Court which led to the 
division of the Court.(f) f 

Their Lordships before disposing of the 
case referred to the provisions of the U. P, 
Excise Manual(2) and U. P. Excise Act, 
1910(3) which are stated as follows: 


The relevant part of Rule 357 of the Ex- 
cise Manual is as follows: 

“The following conditions shall apply to 
all sales under the auction system, and will 
be inserted at the foot of the sale proclama- 
tion if such proclamation is issued by ths 
Excise Commissioner. 

1. The officer conducting the sale is net 
bound to accept the highest or any bid. In 
any case when the highest or any bid is not 
proposed to be accepted, the next highest 
bid should also- be reported to the Excise 
Commissioner. 

2. The final acceptance of any bid is sub- 
ject to the sanction of the Excise Commis- 
sioner. | 

3. Every person bidding will be held to his 
bid, whether it be the highest or not. 

AD gh oahu OE 


5. A sum equal to one sixth of the annual 
fees shall be payable immediately on the 
conclusion of the sales for the day and the 
balance by such instalments as .are specified 
in the licence to be granted: If default be 
made on the payment of the advance instal- 
ment, the shop on form will be resold and 
if the price finally bid at the re-sale, be less 
than that bid at the first sale, the difference 
will be recovered from the defaulter.” 


1. Majority judgment of Gupta, J. and 
Tulzapurkar, J., Venkataramiah, J. dis- 
senting. 

2. Hereinafter referred as Excise Manual. 

3. Hereinafter referred: as Act. 
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Section 77 of Act states: 


“All rules made and notifications issued 


under the Act shall be published in the ofi- © 


cial gazette and shall have effect as if enact- 
ed in this Act from the date of such publi- 
cation or from such other date as may be 
specified in that behalf.” 

In a very short judgment the appeal was 
dismissed on the ground that the bid offered 
by the respondent was not sanctioned by 
the Excise Commissioner. There was thus 
no concluded contract between the parties 
to make the respondent liable for the alleg- 
ed loss. Reliance was placed upon the deci- 
sion — Union of India v. Bhimsen Walaiti 
Ram, AIR 1971 SC 2295:(1970) 2 SCR 
594, where Ramaswami, J., speaking for the 
Court, held that the contract of sale was not 
complete till the bid was confirmed by the 
Chief Commissioner and till such confirma- 
tion the person whose bid has been provi- 
sionally accepted is entitled to withdraw his 
bid without any liability, 

The learned dissenting Judge, Venkata- 
famiah, . before expressing his opinion con- 


sidered the respondent’s contentions raised 
before the High Court. They are :— 
1. Since the bids were not accompanied 


by 1/6th of the bid amount there were no 
completed proposals and, therefore, there 
could be no acceptance thereof so as to bring 
into existence a contract; 
- 2, As the Excise Commissioner had. not 
accorded his approval, there was no accept- 
ance of the proposal and; 

3. As no agreements in writing had been 
executed by the person competent to do so 
under Article 299(4) of the Constitution, no 


4. Art. 299 reads as under :— 
Contracts — (1) All contracts made in 
the exercise of the executive power of 
the union or a State shall be expressed 
“to be made by the President, or by the 
Governor of the State, as the case may 
be, and all such contracts and all as- 
surances of property made in the exer- 
cise of that power. shall be executed on 
behalf of the President or the Governor 
by such persons and in such. manner as 
he may direct or authorise. 
(2) Neither the President nor the Gover- 
mor shall be personally liable in respect 
of any contract or assurance made or 
executed for the purposes of this . Con- 
stitution, or for the purposes of any 

. enactment. relating. to the Govt, of India 
heretofore in force, nor shall any. person 





‘making or - -executing any, such contract. 


or -assurance on. behalf of any ‘of them 
< be personally -liable in, respect. thereof. 
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_ this point reference avas. Made. to. some. othes 
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contracts had come into existence. - 


- The High Coudt rejected the first two 
contentions by holding that the failure to 
deposit 1/6th of the bid amount did not 
make the proposals incomplete and that the 
absence of the approval of the Excise Com- 
missioner which was in the nature of a 
power vested in him to reverse the accept- 
ance of a bid by the officer -holding the 
auction did not in any way exonerate the 
respondent from the liability, if be was 
otherwise liable. The High Court, however, 
cid not hold the respondent liable in view 
of non-compliance with the requirements of 
Art, 299 (1) of the Constitution, 


In the instant case, Venkataramiah, J., re- 
jected the contention that in the absence of 
the approval of the Excise Commissioner, 
the respondents would not be liable, in view 
of condition No. 5 of R. 357 of Excise 
Manual. The learned single Judge relied upon 
Union of India v. Bhimsen Walaiti Ram, 
AIR 1971 SC 2295 (supra), and quoted the 
following observations made in that case 
(at p. 2298) :— 

It is not disputed that the Chief Commis- 
sioner had disapproved the bid offered by 
the respondent, If the Chief Commissionep 
had granted sanction under Cl. 33 of Ex. 
D-23 the auction sale in favour of.. the re- 


- spondent would have been a complete trans- 


action and he would have been lable for 
any shortfall on the resale. As the essential 
pre-requisites of a completed sale are missing 
in this ‘case, there is no liability imposed on 
the respondent for payment of the deficiency 
in the price. 

The bids offered by the respondent: in the 
instant case had not been disapproved by 
the Excise Commissioner. On the other 
hand the Excise authorities had time and 
again requested the respondent tox perform 
his part of the obligation. There is, there- 
fore, considerable force in rejecting the re- 
spondent’s contention that there was no ap- 
proval of the bid by the Excise Commis- 
sioner. This point has also received support 
from other authorities (See Rajanagaram 
Village Co-operative Society v, Veerasami, 
AIR 1951 Mad 322; K. P. Chowdhry v. State 
of M. P., AIR 1967 SC 203 and Somasunda- 
ram v. Provincial Govt. of Madras, AIR 
1947 Mad 366). 


The other point which found von with 
His Lordship, was whether recovery of ex- 
cise dues was a bar in the absence of. an 
agreement executed in accerdance with Arti- 
‘To. decide 
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ftelevant provisions of law(5) governing the 
disposal’ of the entire licence by auction 
system which was in force during ` thé rel- 
evant time. In Section 39 the words “all ex- 
cise revenue, including all amounts due to 
the Government by any person on account 
of any contract relating to the excise revenue, 
thay be recovered from the person primarily 
liable to pay same” show that the Govern- 
ment is entitled to recover from a person 
any amount due by him on account of any 
contract relating to the excise revenue. The 
expression “on account of any contract relat- 
ing to the excise revenue” was interpreted 
by His Lordship to include within its scope 
not merely any compensation which a person 
may be liable to pay on account of the 
breach of a contract committed by him after 
the contract is completed but also any other 
amount that may become due on account 
of a contract which would come into - exist- 


5. Sec. 21 of the Act prohibits sale of any 

intoxicant without a licence by the con- 
cerned Excise authority. 
Sec. 24 of the Act authorises the grant 
of exclusive privilege of selling by 
wholesale or by retail any intoxicant 
within any specified local ‘area. The 
right to sell any excisable article under 
a licence issued by the Excise authority 
can be acquired only by paying such 
fees or amount which. may be equivalent 
to the highest bid offered at an auction 
when an auction, is held. 


Sec: 39.- Recovery of excise revenue — 
. All excise revenue, including all amounts 
due to the Government by any person 
. on account of any contract relating to 
the ‚excise revenue, may be recovered 
from the person primarily liable to pay 
the same, or from his surety (if any) as 
an arrear of-land revenue or in the man- 
ner provided for the recovery of public 
. demands by any law for the time being 
in force. ' In case of default made by a 
holder of a licence the collector may 


take the grant for which the licence has 


. been given under management at the 
risk: of the defaulter, or may declare 


the grant-forfeited and resell it at the. 


risk and loss of the defaulter. When a 
grant is under management under _ this 
¿Section the collector may recover as 
excise revenue. any moneys due to 
the defaulter by. any Jessee or. assignee; 
., Provided that no licence for ah exclu- 
_. sive privilege granted” under S. 24 
be` forfeited -or‘ résold Without the sanc- 
`- tion of ` 
* Jicende.- 
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` ence if alt formalities are completed having 


regard to’ the scheme and manner in which 
the excise privilege is disposed of Py the ex- 
cise authorities. 


Ta arriving at this conclusion, Venkata- 
hea J. compared the instant case with 
A. Damodaran v. State of Kerala, AIR 1976 
SC -1533 : (1976) 3 SCR 780, where Sec. 28 
of the Kerala Abkari Act enables the Gov- 
ernment to recover, as land revenue, “all 
duties, taxes, fines and fees payable to the 
Government”, under any provision of the 
Act or “any licence or permit. issued unde: 
it, and all amounts due to the Government 
by any grantee of a privilege or by any 
farmer under this Act or by any person on 
account of any contract relating to the 
Abkari Revenue”. In Damodaran’s case, 
the appellants contended that as no agree- 
ment was executed between the appellants 
and the Government in the manner prescrib- 
ed by Art. 299 (1) of the Constitution, they 
had ‘not become the grantees of any privi- 
lege, and hence were not liable to pay the 
amounts sought to be recovered. Dismissing 
the appeal the Court held that the absence 
of an agreement executed in accordance 
with the provisions of Art. 299 (1) of thg 
Constitution could not be a bar for recover- 
ing the excise dues in view of S. 28 of the 
Kerala Act. The Court held that the labi- 
lity was one which arose under the Statute, 
and therefore, was. enforceable. 


In Damodaran’s case the Court enforced 
the liability of the appellant under Sec. 28 
of the Kerala Abkari Act, in spite of the 
absence of a formally executed contract 
under Art. 299 (1). There are observations 
in the decision which give the impression 
that the Court would haye enforced the 
liability even if there were. no such statutory 
provision. 


Mulamchand v, State of Madhya Pradesh, 
AIR 1968 SC 1218: (1968) 3 SCR 214, lends 
further strength to the instant case, where 
the Court held that equitable obligations 


“may also arise and be enforced quite apart 


from the requirements of Art. 299 (1) of the 
Constitution. In Mulamchand’s case the 
Court relied upon the principles stated in 
Nelson v. Larholt, (1948) 1 KB 339: (1947) 


‘2 All ER 751, as follows: 


It is no longer appropriate to draw a dis- 
tinction befween law and equity. Principles 
have now to bė stated in the light of their 
combined effect.’ Nor is it necessary to can- 


vass’ the’ niceties of the old forms of action 
‘Remedies now ‘depend: on the ‘ 
` thè right, not on’ whéther ‘they ban ‘be fitted 
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into a particular framework. The right here 
is not peculiar to equity or contract or tort, 
but falls naturally within the important cate- 
gory of cases where the Court orders restitu- 
tion if the justice of the case so requires.. 


The Supreme Court in. Bihar E. G. F. Co- 
operative Society Ltd. v. Sipahi Singh, AIR 
1977 SC 2149, has struck a different note. 
In this case the respondent made the requi- 
site deposits but the Government changed 
its mind thereafter and decided to settle the 
fisheries with a co-operative society. The 
Court rejected the writ petition of the re- 
spondent and held that Art, 299 (1) was 
mandatory and, therefore, respondent could 
not base his claim on a settlement which 
was not valid and binding as it was not made 
and executed according fo Art. 299 (1). The 
decision has been commented upon as fol- 
lows : 


Even if the technicalities were against the 
respondent, equities were in his favour, and 
the Court had emphasised this aspect in 
Damodaran. There was no valid reason for 
the Government to change its mind after 
agreeing to grant him the rights. There ap- 
pears to be no rational reason as to why the 
Government may have the freedom to go 
back on its words when the other party has 
completed its part of the bargain. How far 
should the Government be allowed to take 

shelter behind technical pleas O 


There are other authorities which also 
support the view that the absence of a docu- 
ment confirming to Article 299 (1) was not a 
bar in view of the statutory provisions con- 
tained in the Act. (A. Damodaran v. State 
of Kerala, AIR 1976 SC 1533; State of 
Mysore v. Dasappa Naidu, (1968) 1 Mys 
LJ 69; K. P. Chowdhry v. State of M. P, 
AIR 1967 SC 203 and Madhavan v. Asstt. 
Excise Commr., Palghat, ILR (1969) 2 Ker 


71). In the instant case the learned Judge 
observed that “the completion of the con- 
tract or the execution of a contract in ac- 


cordance with Art. 299 (1) of the Constitu- 
tion arises only after the highest bidder has 
deposited 1/6th of the bid offered by him on 
the conclusion of the sale which is a condi- 
tion precedent for the completion of the 
contract or for execution of a formal docu- 
ment in accordance with Art. 299 (1) of the 
Constitution. It is not, therefore, correct to 
determine the liability of a defaulting bidder 
on the -basis of a completed contract or a 
formal document to be executed under ` Arti- 
cle 299 (1). If the contention urged on be- 


6. Jain and Jain Administrative Law (3rd 
Edn.), P. 611. 
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half of the respondent is accepted, it will 
make every public auction held by a Gov- 
ernment a mockery”. 


It is submitted that the approach of His 
Lordship in the instant case is realistic, prag- 
matic and in consonance with the principles 
of justice, equity and good conscience. A 
party to the contract should not be allowed 
to go scot free on mere technicalities. In 
the instant case the difference between the 
bids offered by the respondent and the se- 
cond highest bidder is only that of Rupees 
1,500. Had the respondent not given the 
highest bid the Government would have ac- 
cepted the second highest bid and kept the 
loss to the minimum. 


The judgment is devoid of reference to 
Sections 65(7) and 70(8) of the Indian Con- 
tract Act, 1872. The learned Judge seems 
to be conscious of the imposed legislative 
fetters buit there is considerable scope in 
Section 70 of the Indian Contract Act to 
redress the grievances of the appellant-State. 
The Government had performed its part of 
the bargain and requested the respondent to 
perform his corresponding obligations under 
the conditions imposed in pursuance of sta- 
tutory provisions. In A. Damodaran v. State 
of Kerala, AIR 1976 SC 1533 at p. 1536, 
the Court at one place observed: 


This reciprocity of obligations, quite apart 
from its basis in agreement, had thus acquir- 
ed an operative force resting on statutory 
sanction and equity. 

Since the appellant in the instant case has 
altered his position in favour of the respon- 
dent out of the representations amounting 
to a promise, the Court is within its jurisdic- 
tion to enforce the equity. Applying S. 70 
to the facts of the instant case is not to en- 


7. Sec. 65 of the Indian Contract Act, 
1872 states: 
When an agreement is discovered to be 
void or when a contract becomes void, 
any person who has received any advan- 
tage under such agreement or contract 
is bound to restore it, or to make com- 
pensation for it to the person from 
whom he received it. 

8. Sec, 70 of the Indian Contract Act, 1872 
lays down: 
Where a person lawfully does anything 
for another person, or delivers anything 
to him, not intending to do so gratu- 
itously, and such other person enjoys 
the benefit thereof, the latter is bound 
to make compensation to the former in 
respect of, or to restore, the thing so 
done or delivered. 
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force a contract and award damages for a 
breach of ‘contract, but rather to restore the 
parties to their oiginal positions. It is, there- 
fore, submitted that the view expressed by 
Seervai, in his treatise, on the applicability 
of Ss. 65 and 70 of the Indian Contract Act, 
is not correct(9). 


The word “benefit” in S. 70, supra, is very 
wide in its import. In English v. Dedham 
Vale Properties Limited, (1978) 1 All ER 
382, it was held that in restitution it is not 
material that the plaintiff has suffered any 
loss if the defendant has gained no benefit. 
Also, the plaintiff may have suffered a loss 
which is less than the defendants enrich- 
ment and yet be entitled to recover 
the whole of that enrichment. (See 
Goff and Jones on The Law of Re- 
stitution (2nd Edn.) 1978, p. 19). The re- 
spondent in the instant case, had an opportu- 
nity not to offer the highest bid and accept 
the benefit. Having chosen otherwise, it is 
equitable, that he should disgorge the bene- 
fits to the extent appellant has suffered. ` It 
is immaterial that the benefits are not posi- 
tive in the sense that there has been no ac- 
cretion to the respondents wealth, Sec- 
tion 70 is, therefore, capable of a broader 


p-a 





9, See Seervai on Constitutional Law of 
India, 2nd Edn. (II) 1975-76 at p. 1131. 
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interpretation to meet the situations like the 
one in the instant case. 
CONCLUSION — 

In the light of the above discussion J udges 
are not hidebound by precedents. They 
must look beyond the narrow field of juris- 
prudence and consider the social conse- 
quences of a rule, in view of the newly 
emerging social ideals.or trends and fluctuat- 
ing currents of the day. A reconciliation 
between contradictory forces of mobility and 
Test, conservation and innovation, constancy 
and change, must be brought about- like 
English and Roman systems. The following 
observations are pertinent in this respect: 

The other function of law reflected in the 
twin doctrines of precedent and compliance 
with statutes has a tendency to freeze and 
stiffen the law, and to preserve the- social 
and economic status quo. It: promotes the 
retrospective’ and inertial forces inherent in 
the law and makes the institution of law to 
some extent resistant to change. It is not 
easy toremedy this shortcoming entirely from 
within the legal system, through judicial 
action. Relief often comes from the outside, 
either through the exercise of political power 
to improve the law through legislation, of 
by setting up a system. of equity as a com- 
plement -and corrective tothe system of law 
in the strict sense. (See Bodenheimer on 
Jurisprudence, 1974, pp. 255-56). 





“AFTER DECREE, 


ORDER BASED ON COMPROMISE 


IS NOT PERMITTED 


BY ORDER 23. RULE 4, C. P, C” 
By: V. B. Raju, Senior Advocate of Supreme Court. 


Order 23, C. P. C. deals with compromises 
in suit before the decree. Such a compro- 
mise must be in writing and signed by the 
Parties and must be recorded. It may in- 
‘clude matters -which are not the subject 
matter of the suit. Rule 4 provides that this 
is not permissible in Execution proceedings. 
The reason that the decree as defined in S. 2, 
C. P. C. conclusively determines the rights of 
the parties and cannot be varied. As Privy 
Council held in 64 Indian Appeals 302, no 
judge, and no Court and no parties can vary 


the decree, But Order 20, Rule 11 is an ex- 
ception and allows order for payment in in-. 
stalments. Order 21, Rule 2 allows adjust- 
ment. It is open to the decree-holder to say 
that his decree is partly satisfied and can take 
proceedings for the rest. Apart from these 
two cases, to pass an order varying the de- 
cree is not permitted and any order varying 
it may amount to contempt of Court. De- 
crees have to be- executed and they cannot be 
varied. Order 23, Rule 4 must not ee treated 
as dead letter. 


l - “TUD GES.” 
By: M. Stanley Fernandez, B. Com., D. S. S., B. L., Advocate, Cochin-2. _ 


The Supreme Court by a. narrow majority 
of four to three has upheld the constitutional 
validity of the order of the President of India 
transferring the Chief Justices of the Patna 
and Madras High Courts, This judgment 
thus confirms the power of the Central Gov- 
ernment in the matter of transfer of High 


Court Judges including the Chief Justices. 
Before actual transfers are effected certain 
matters are to be borne in mind by the Gov- 
ernment. No Junior Judge shall be appointed 
as a Chief Justice of another High Court, over- 
looking the seniority of the existing Judges 
of that High Court. Sufficient legal safeguards 
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have to be made in ‘the ‘matter of providing 
the English text of every enactment passed 
by the different State legislatures in India. 
Facilities for translation of documents deposi- 
tion of witnesses etc. into the English 
Language, should be made readily available 
in all High Courts. The English Language, 
‘which has the highest volume of legal litera- 
ture, and which is at present the Court 
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language of all State High Courts and the Su- - 
preme Court, may be given a permanent 
place as the Court language of India. Further 


the High Court Judges who are transferred ‘- 


from one State to another should be given at- 
least half their pay more as special allow- 
ance, considering the fact that their pay scales 
were fixed as early as in 1950, when the 
Indian Constitution came into force. 


' By: Y. R. Haragopal Reddy and A. Subrahmanyam, Lecturers in Law, Nagarjuna 
University, Nagarjunanagar 522 510 A. P. 


. Law and society are inextricably inter- 
twined with each other. The former is the 
means by which the latter end is served. If 


there is no society, there is no necessity for - 


law. Law can never be independent of the 
society. The close relation between society 
and law is primarily responsible for corres- 
ponding changes in the society. Society can 
never be stable, it is always changing. There- 
fore, law is not static but is dynamic. 


Law is a social institution. It is a social 
science. The basis of all social sciences is 
reason and understanding of natural pheno- 
mena. Since law is also a social science its 
primary function is to regulate human be- 
haviour and relations which are nothing but 
natural phenomena. The human behaviour, 
relations and requirements are fast changing. 
Hence it is high time to revamp legal educa- 
- tion to suit to the tapid changing needs of 
the society. 

Change is real. Anything which grows 
changes. Change is one of the important 
characteristics of any human society. 

Change is also a sign of dynamism. After 
independence we have witnessed many funda- 
mental structural changes . in our society 
which have been followed by corresponding 
changes in law also, There is no denying the 
fact that each and every branch of iaw relates 
to one or the other aspect of the life of the 
people. Therefore, there should be an ab- 
solute concomitance between legal education 
and the fundamental needs of the society. 
In this context it would be pertinent to refer 
to the functions of law outlined by Howard 
and Summers: 


“(1) Law plays various and important roles 
in relation to social change. 

(2) The formulation and administration of 
substantive social policy towards social change 
is a. distinct function of Jaw. 


(3) The discharge of this function requires 
collaborative effort from different legal in- 
stitutions and, = © | 

(4) In this effort, each legal institution has 
iis own distinctive contribution to make.” 


(Howard and Summers: Law, Its Nature, 
Functions and Limits.) 

Legal education and its curriculum have 
been substantially the same today as it was in 
the beginning. As a result, legal education 
has been stalic instead of being dynamic. 
Legal education which is in a moribund state 


in turn resulted in stagnation. As a result 
there is always a relative gap between the 
legal education and the real needs of the ` 
society. Legal education has to take into ac- 
ccunt the changing needs and objectives of 
the society from time to time. As society is 
the citadel of democrary law schools are 
citadels of legal knowledge, which is in- 
dispensable for a healthy democracy to func- 
tion. The young and enthusiastic men and 
women who enter into the portals of law 
schools are better amenable to the intellectual 
influences of the law teachers. Therefore, 
our first and foremost duty must be to infuse 
into them a spirit of devotion towards the 
unfulfilled needs of the society. 

TW. CHANGES RECOMMENDED TO 

PAVE THE WAY FOR MODERNISA- 

TION OF LEGAL EDUCATION TO 

MEET THE SOCIETAL NEEDS 

We offer the following suggestions for the 
re-orientation of legal education to meet the 
needs of the scciety. 

(1) Research should be made a compul- 
sory part of legal education. Every country 
has its own problems in a. constantly chang- 
ing socio-economic conditions, Therefore, 
law schools have to undertake useful re~ 
searches of socio-economic problems inti- 
mately connected with the society. Legal re- 





*Paper read at the 20th All India Law Teachers’ 
University, Aurangabad, on 29th and 30th December, 1981. 


P 


onines held at Marathwada 


searches must be conducted in such a way.as 
to shorten the relative gap between the -socie- 


tal needs on the. one: hand and the existing | 


law on the other. 

(2) The curriculum for legal sddeation in 
all the Universities of the country should be 
uniform. Subjects like Law and Social 
Change and Law and Society should be made 
compulsory in the LL. B. course itself, so that 
the students of law will at least have an idea 
about the conception of society, the needs of 
the society, the forces influencing the changes 


in the society. and consequent changes in law.. 


This will give every law student a meteeconss 
pitcture of different aspects of life. 


(3) The modern legal education should em- 
phasize the origin and the growth of legal 
principles, the social and economic factors 
behind them and their usefulness in the pre- 
sent conditions. Hence, it is suggested that 
from social sciences like sociology, psychology 
and econoniics relevant topics may be in- 
cluded as part of the curriculum of legal 
studies. 

(4) It is high time to realise the need and 
utility of law journals. As is being done by 
most of the American law schools, the law 
schools in India should also publish law jour- 
nals containing research papers of tha 
„teachers, research scholars and students. It 
is further suggested that the Universities 
should extend financial assistance to make 
this object successful. 

(5) It is a matter of pleasure to note that 
nearly three decades after our constitution 
came into force free legal aid finds a place 
in the constitution. To give effect to Art. 39-A 
several States have launched free legal aid 
programmes. In a country where illiteracy is 
at its apex, mere drawing of free legal aid 
programmes is futile without making the 
people aware of the existence of such schemes. 
Yo infuse life into the scheme, the law schools 
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haye to establish legal aid and legal literacy 
programmes. ` Hence, it is suggested that to 
make legal aid more fruitful the services of 
the law teachers and students must be fully 
utilised. The law students may. be divided 
into batches and they should be asked to 
prepare brochures in the respective regional 
languages to impart legal knowledge to the 
common man. The law students should visit 
the interior parts of the state under the guid- 
ance of a law teacher to disseminate legal 
knowledge .by distributing the brochures and 
also through speeches. This should be made 
a part of their curriculum to which marks 
should also be allotted. Such a scheme gives 
an opportunity to the students of law to study 
law in relation to the societal needs. 


(6) Last, but not the least, it is suggested 
that the law schools have to establish Civil 
Liberties Committees to study and enquire 
the cases where the fundamental human rights 
and freedoms are ruthlessly oppressed and 
suppressed. The Civil Liberties Committee 
should consist of law teachers as well as the 
senior law students. The main motto of the 
committee should be to protect fundamental 
human freedoms and also to preserve Rule 
of Law, the survival of which is necessary 
for the proper functioning of democratic ap- 
paratus. It is ironic to note that it is journa- 
lists and not law teachers and law students 
who are supplying the material required for 
the Courts on the prevailing prison conditions 
and: also the lot of under-trial prisoners. It 
is hoped in future the initiative comes from 
the Civil Liberties Committees of the Law 
schools to protect human freedoms and 
values. 

These ‘are some of. the suggestions which 
this august body may consider to bring about 
radical changes in legal education to ‘cope 
up with -the fast changing socio-economic 
conditions and the needs of the society. 
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LEGAL DIMENSIONS OF POPULATION 
DYNAMICS, 18ST EDITION 1979: By 
D. C. Jayasuria. Published by M/s. Asso- 
ciated Educational Publishers, 34/2 De 
Szram Road, Mt. Lavinia, Sri Lanka. 


Population Howitt one of the major 
problems faced by most of the Asian 
Countries. The book under. review deals 
with the legal aspect of population dynamics. 
Population law is not a new field. The role 
of law in population matters is recognised 


since long. - But it has not received sali 
attention. e 


The-author has undertook the comparative 
study of population policies and family plan- 
ning programmes of various Asian countries 
and included large number of statistical 
charts in the book at appropriate places. 
The author has painstakingly collected data 
on different aspects. Different approaches 
adopted by various Asian countries to regu- 
late population growth are elaborately dis- 
cussed. 

This book will prove to be ‘ very useful 
for demographers. 
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ADMINISTRATIVE. LAW, JUDICIAL 
.. CONTROL OF ADMINISTRATIVE 
ACTION 1ST EDITION 1982: By | Shri 


T. S. Batra, M. A, (Hons.), LLM., Reader- 


in-Law, Faculty of Law, Delhi University, 

Delhi; Published by BOOKHIVE, 26/18 

East Patel Nagar, New Delhi; Pages 26 + 

416; Price: Rupees Seventy Five only. 

So here comes a standard work on Admin- 
istrative Law highlighting several aspects of 
judicial control on administrative action. 
This branch of law in India rests mainly on 
‘inferences from decided cases. In view of 
difficulty in interpreting and applying the in- 
ferred principles, the author feels necessity 
of a statute concerning administrative law 
like one in the United States of America. 
The author, however, apprehends the debar- 
ting of the appearance of Advocates before 
Administrative Tribunals the consequence in 
which case will make the plight of citizens 
sorrier. 

Apart from giving ual features ‘of table 
of cases and topical index, the book gives 
glossary of Latin and French terminology 
used in this book, thus increasing its utility. 
The work. is enriched by references to 
classics by eminent jurists and philosophers. 
The leading cases have been nicely and use- 
fully treated by giving facts, decision, rea- 
sons for decision and the author’s comments 
thereon. The work, though mainly meant 
to be a comprehensive treatise for Civil Ser- 
vices (Main) Examination and law students, 


is equally of immense utility to the members | 


of the legal profession as well as to the exe- 
cutive authorities, the judicial control of 
whose action forms the subject matter of 
this book. 


S.8.G., 


COMMENTARY ON THE URBAN LAND 
(CEILING. AND REGULATION) ACT 
1976; IST EDITION 1981: By YV. Wara- 
yana Swamy B.A.. B.L., Advocate, Profes- 
sor B. M. S. Law College, Bangalore; 
Published by Jagdish Publications; No. 180, 
1i Main Road, Chamarajpet, Bangalore 18; 
Pages 301; Price Rs. 35/-. 


This small, paper backed crisp book con- 
tains almost all about ceiling on Urban Land. 
In a community which aspires “Socialism” 
to be its goal, along with ceiling-on Agricul 
tural Lands it was inevitable that-we should 
have some legislation on urban lands also. 

Every day urban population is growing 
due to various reasons. Many towns have 
grown into cities and many new metropolitan 
cities have come up having exceeded one 
. million population. 
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Need for accommodation in big cities is 
growing. Although the State has not been 
able to: keep under effective control prices 
and rents for new accommodation yet this 
enactment has paved the way to control 
effectively possession of land beyond the 
ceiling, making it available to the State get- 
ting it out of the clutches of private owners. 


This book deals with the Act, Rules there- 
under, provisions for removal of difficulties 
faced during implementation of the Act and 
various Notifications issued. 

The Commentary is preceded by -a well 
laid out “Synopsis” and comments under 


‘each head are supported by case law. The 


commentary is easy to understand, written 
in simple language avoiding legal jargon and 
as the author in the preface states it is real- 
ly meant for “the general public who are 
affected by the urpan -Soning law in the 
i 


B.D.B. 


“A GUIDE TO INDUSTRIAL LICENSING 
IN INDIA” IST EDITION ` (1981): By 
Staff of Iyengar Consaltancy Services: 
Edited by WV. P. Arya, B.Se, LL.B., 
F.C.LS., F.C.S.; Published © by Iyengar 
Cousulitancy Services (Publications Divi- 
sion), Post Box 2817, New-Delhi; Pages 
346; Price Rs. 90.00, f 
This book is, indeed, a pioneering work 

in the field of Industrial Licensing in India. 

The Commerce and Industry in India are 

governed by a complicated legal structure 

comprising of a number of legislations and 
regulations, the most important of which is 
the Industries (Development & _ Regulation) 

Act of 1951. This legislation provides the 

framework for the industrial licensing sys- 

tem under which the obtaining of a licence 
from the Government is a sine qua non, not 
only before an entrepreneur starts production 
but also for increasing poduction beyond the 
originally stipulated capacity. The system 
is primarily based on Industrial Policy Reso- 
lutions of 1948 and 1956 and a number of 
policy statements and notifications ' issued 


. from time to time. 


The historical and legal background of the 
system of industrial licensing and the proce- 
dures evolved thereunder have been compre- 
hensively dealt with in Part-I of this book 
which forms, as it were, the core part of 
this book. While discussing the historical 
evolution of the industrial policy the apprais- 
als made by the various committees (such as 
the Swaminathan Committee, the Hazari 
Committee, the Dutt Committee etc.), have 
been briefly indicated. The various licensing 
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policy statements including tie Policy State- 
ment of 1980 have been taken note of apd 
the provisions of the licensirg system and 
the liberalisations made therein have been 
discussed. The provisions relating tọ tke 
registration of undertakings end endorsement 
of capacity, the policy of ‘Government m 
regard to small scale industries, foreign col- 
laborations, and import regulations have all 
been briefly but adequately explained. 

Parts I and III of the bcok contain tke 
text of the Industries (Development and R= 
gulation) Act (1951) and the Registraticn 
and Licensing of Industrial Undertakirg 
Rules 1952 and Part IV contains Appendices 
which include Industrial Policy Resoluticn 
of 1956, and subsequent Policy Statement, 
important Press Notes, Notifications ard 
other related material adverted to in the 
earlier parts of the book. 

The book covers the entire field of indus- 
trial licensing in all its details and is ther> 
fore a very useful reference book not oniy 
for project.managers and business executive 
but also to consultants, legal practitioners, 
and administrators alike. 

U.S.D. 


PUBLIC RIGHTS AND PRIVATE INTER- 
ESTS 1ST EDITION 1981: By J. A. G. 
Griffith; Professor of Public Law, Loni 

- School of Economics and Political Science 
(University of London). Y. K. Krishra 
Menon Law Lectures. Preblished by tke 
Academy of Legal Publications Punnzn 
Road, Trivandrum, for the Centre fer 
Advanced Studies and Research, .Trivam- 
drum. Pages 195 + iv. Price-Bound — 
Inland Rs. 80/-, Foreign £ 7, Paper Back — 
Inland Rs. 70/-, Foreign £ 6. 


These are four lectures delivered by Pref. 
Griffith, in January 1980 at Trivandrum, :n 
the second series of V. K., Krishna Mencn 
Law Lectures. The book also contains two 
articles of Prof. Griffith on related mattecs 
which are included in the Appendix. 
subject of one is “The Political Constitution’, 
and of the other is “The Ad-ninistrative Law 
and the Judges”. Both the articles aze 
thought provoking. 

Prof. Griffith is one of the most outstand- 
ing jurists of the day and tke four lectures 
delivered by him are full of brilliant ard 
original ideas and thoughts. These lectures 
provide intelligent reading not only to the 
academics, professionals and students of law 
but also. to the research scholars of political 
science and the intelligent section of the pul 
lic. . L.K.K 
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“RENT ACTS AND REGULATIONS AM- 
ENDED AND ANNOTATED” SECOND 
EDITION . (1981): By Julian T. Farrand, 
LL.D. Frofessor of Law at Manchester 
University and Andrew Arden, LL.B., 
Barrister. Published by Sweet & Maxwell 
Ltd, London (Distributed in India by 
N. M. Tripathi Pvi Lid, Bombay). 
Fages xi plus 435, Price £ 16.50. 


This book is, basically, a second edition 
of the earlier publication — “The Rent Act 
1977 and Protection from Eviction Act 1977”. 
The passing of the Housing Act 1980, which 
enacted substantial private sector changes in 
many of its Parts and several of its Sche 
dules, provided an opportunity to bring out 
tbis revised and enlarged edition. 


The book has been divided into three 
parts. Part I provides the text of the princi- 
pal Act, namely, the Rent Act 1977 incorpo- 
rating therein all the subsequent amend- 
ments. It is a.consolidation statute incorpo- 
rating several earlier Acts (or parts thereof) 
on the subject and contains 156 sections and 
as many as 25 Schedules. The text of each 
section is followed by notes mentioning the 
statutory source from which the provision 
has been derived, the particulars of amend- 
ing acts and a General Note giving detailed 
comments on the provision and bringing. out 
ali the important judicial decisions. 

Part II provides the text of other ancillary 
statutes viz. Accommodation Agencies Act 
1953, Landlord and Tenant Act 1954, Hous: 
ing Act 1957 (Ss. 4, 6), Housing Act 1961 
(Ss. 32, 33), Landlord and Tenant Act, 1962, 
Housing Act 1974 (Ss. 121, 122); Protection 
From Eviction Act, 1977 and the Housing 
Act, 1980 (Pts. fi, I, IV, Schedules 5-10, 
25, 26). The provisions contained in these 
statutes have been suitably annotated men- 
tioning all the important judicial pronounce- 
ments, 

Part IIE gives the text of all the related 
Regulations and Rules on the subject. 

Although the: book deals with rent laws 
of local applicability in the U. K., it could 
be useful as a reference work for our law 
libraries in India. Some of the comments 


by. the authors in the Introduction, especial- 


ly those relating to the defects in the draft- 
ing of the Housing Act 1980 and its amend- 
ments and the difficulties encountered in the 
handling of Consolidated Legislations can 
be of some interest to draughtsmen in our 
Law Ministry. . 

U.S.D. 
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HANBURY AND MAUDSLEY MODERN 
EQUITY (ELEVENTH EDITION, 1981): 
By Ronaid Harling Maudsley LL.D. 

- BCL, M.A, Hom LLD. (U.5.D.) SD. 
of Lincoln’s Inn, Barrister and Jill E. Mar- 
tin, LL.M. (ond), Lecturer in Laws, 
King’s College, London. Published by 
Stevens & Sons Ltd. of 11, New Fetter 


Lane, London; Pages 186 + 796; Price 

£ 16-50. 

Equity is the branch of the law which, 
before the Judicature Act 1873 came into 


force, was applied and administered by the 
Court of Chancery. The field of equity is 
' delineated by a series of historical events 
and not by a priori theory or plan. Develop- 
ed systems of law have often been assisted 
by the introduction of a discretionary power 
to do justice in particular cases where the 
strict rules of law.causes hardships. Princi- 
ples of justice and the insistence upon acting 
according to conscience are the basis of 
equity jurisdiction. Equity over the years 
has established strict rules for the applica- 
tion of the principles which 
A study of modern equity is a study of these 
rules and the principles underlying them. 
Some aspects of the subject are now strict 
and technical, while other parts leave con- 
siderable discretion to the Court. 

In this new edition major changes in both 
procedure and case law have resulted in 
radical revision of the text. It is a leading 
work in the important and complex area of 
law. It is esteemed not only by students as 
a valuable text book for courses on Equity 
and Trusts, but also by practitioners because 
it provides an incisive view of an important 
field of practice. The book is both elegant 
and informative and this new edition will 


be welcomed by lawyers everywhere. 
f S.S.G. 
4 —— 25 ds eles 
COMMENTARY ON “THE MAJOR PORT 
TRUSTS ACT, 1963 (ACT 38 OF 1963) 
(AS AMENDED BY THE MAJOR FORT 
TRUSTS (AMENDMENT) ACT 1974) 
FIRST EDITION 1982”: By A.B. Gandhi, 
of Middle Temple, Barrister-af-Law, Ad- 
vocate. Published by Milan Law Publi- 
shers, Bombay-490 008. Pages xiv + 237, 
Price Rs. 55/-. 
Fhere are only six major ports in India 
and they are Calcutta, Bombay, Madras, 
Vishakhapatnam, Cochin and Kandla. While 
-` Calcutta, Bombay and: Madras had their own 
Port Trusts the other three were under the 
charge of a Port,. Administrative. Officer ap- 


pointed by ‘the Central Government. . The ` 





Reviewed 


it developed. - 


kaad 
1 


ALR. 


Major Port Trusts Act, 1963, was passed by 
the Parliament with the object of constitut- 
ing Port Trusts on the same line like the 
Statutory Port Trusts. of Calcutta, Bombay 
and Madras. The Act was extended to 
Marmagoa in 1964 and to port Paradip in 
Orissa in 1967. l 
` The Major Port Trusts (Amendment) Act, 
1974, brought in many changes in the ori- 
ginal Act of 1963. The main object of the 
Amending Act was to make only one Act to 
govern all the major ports in India including 
Bombay, Calcutta and Madras. l 
This book which is a commentary on this 
Act is therefore an important treatise on a 
branch of law relating to governance of our 
major Indian Ports. The Act being a recent 
one the case law on it was very meagre and 
to make up that difficiency the author has 
yery wisely cited cases decided under theo 
provisions of Bombay, Calcutta and Madras 
Port Trusts Acts to make the book more 
useful to all those who are concerned witb 
the administration of the Port Trusts, the 
lawyers and others. LEKKR. 


SCOMMENTARY ON THE NATIONAL 
SECURITY ACT 1980, IST EDITION 
1981”: By Shri A. B. Gandhi-——Bar-at-Law. 
Pablished by “Milan Law Publishers, 
Bldg. No. 15, Navjivan Society, Bombay”« 

488008, Pages 81, Price Rs. 25/-. 

B.D:B. 


DELHI REPORTED JUDGMENTS, JANU- 
ARY 1982. Part I. Published by Kamal 
Publications 4385/A, Arya Pura, Subzi 
Mandi, Delhi-110007. Pages 48. Annual 
Subscription Rs. 59/-. Single Pari Rs. 7/-. 


DELHI RENT JUDGMENTS, 1989 AND 





1981. Containing decisions of Rent and 
Eviction cases decided by the Supreme 


Court of India and the Delhi High Court, 
Both the volumes are beautifully bound 
im hard-board and each volume contains 
320 pages. Price not mentioned. Publish- 
. ed by Kamal Publications, 4385/A, Arya 
Pura, Subzi Mandi, Delbi-110 907, 


COMPANY LAW REFORMS: By Ch. S 
Rac. First Edition 1981. Editor Vadilal 
= Dagi . (Commerce-Pamphlet No. 168). 
Published by D. B. Mahbatme, for Com- . 
merce ‘Publications Ltd, Manek Mahal, _ 
6th Floor, 99 Veer Nariman Rd., Bombay- 
490 020. Single copy Rs. S/-. Double 
_ Pamphlet Rs. 10/-. Annuat Subscription 
Rs. 50/-, ` aa | , 
Vie oan LKE. 
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“A NOTE ON KRISHNABAI SHIVRAM PATIL v. ANANDA SHIVRAM PATIL, 
(AIR 1981 BOM 240)” 


By : V. Laxmanan, B.A.M.L., Advocate. 


According to the Proviso {(c) to S. 12 
of the Hindu Adoptions and Maintenance 
Act, the adopted child shall not divest 
any person of any estate which vested =n 
him or her before the adoption. 


‘ A question arises as to whether a clain 
by an adopted son of a sole surviving c- 
parcener in the coparcenary proper-y 
will amount to divesting him of his estate 
so as to be hit by the proviso stated 
supra. - 


The Bombay high court seems to an- 
swer in the affirmative as expressed in 
the recent judgment referred to above. 
The court lays down that a son adoptad 
by a last surviving coparcener cannot 
divest him of his right as sole owner of 
the coparcenary property. That means 
that he cannot, as a matter of right, ask 
for partition of the coparcenary property, 


I feel, with great respect to the judze 
who decided the case, that the view dares 
not correctly express the intendment of 
the legislature. 


It appears to me that there is no di- 
vesting of estate when an adopted son 
of a sole surviving coparcener claims a 
Share in the coparcenary property. Ee- 
cause, in the case of a sole surviving œ- 
parcener, there is no vesting of any new 
right in him. His hitherto fluctuating 
interest becomes certain till such time as 
a son is born or adopted. It is not tne 
case where an estate comes to be vest2d 
in a person who is an alien to the estace. 
But, on the other hand, it is only an en- 
largement of a pre-existing right and 
Such enlargement cannot be called vest- 
ing. Consequently, when an adopted son 
claims a share in the coparcenary proper- 
ty, it cannot amount to divesting of tae 
"vested estate’ of the sole surviving co- 
Parcener. To hold otherwise would be to 
ignore the express provisions of the Act. 
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.and the adopted son becomes 


A son born to a sole surviving copar- 
cener is not under any disability in 
claiming his share of the coparcenary 
property. While so, how can a different 
treatment be meted out to an adopted 
son? While making a claim the adopted 
Son does not divest, but only delimits, 
the estate of the sole surviving copar- 
cener, Treating an adopted son different- 
ly from a natural-born son can only be 
in violation of S. 12 of the Act, which 
has done away with the distinction be- 
tween the two. S. 12 of the Act reads, 
“An adopted child shall be deemed to be 
the child of his or her adoptive father or 
mother for all purposes ‘with effect from 
the date of adoption and from such date 
ail the ties of the child in the family of 
his or her birth shall be deemed to be 
severed and replaced by those created by 
the adoption in the adoptive family”. If 
we make any distinction between the 
two, we will be attempting to legislate 
outside the four walls of the Parliament, 


In the case of adoption, whether the 
adopter is a sole surviving coparcener or 
one of the coparceners, the legal inci- 
dence is the same. When that is the case, 
it will be grave injustice to deprive an 
adopted son of a sole surviving copar- 
cener of a share in the coparcenary pro- 
perty on the ground that it will tanta- 
mount to divestiture, 


The coparcenary property does not 
lose its character when it comes into the 
hands of a sole surviving coparcener and 
the moment adoption is effected the co- 
parcenary line ig continued or extended 
f qualified 
to hold the insignia of a coparcener. De- 
barring him from claiming a share in the 
coparcenary property from the last sur- 
viving coparcener would amount to de- 
recognising him as a coparcener which is 
not just, 


“THE PRINCIPLE OF IRRETRIEVABLE BREAKDOWN OF MARRIAGE: ITS 
INDIAN PERSPECTIVE AND DISPENSATION” 


By : Dr. Virendra Kumar, LL.M., D.Jur. (Toronto), Professor of Laws, 
Punjab University, Chandigarh. 


The Indian perspective and dispensa- 
tion of the principle of irretrievable 
breakdown of marriage currently revolve 
round the remedies of restitution of con- 
jugal rights and judicial separation under 
S. 13 GA) @) and (ii), read with S. 23 @ 
(a). of the Hindu Marriage Act, 1955, as 
amended up-to-date.t In this respect, the 
position of the law is said to be “settled 
beyond doubt by the decision of Supreme 
Court in Dharmendra Kumar v. Usha 
Kumar, AIR 1977 SC 2218.2” For the 
purpose of proper identification and con- 
cretion of that perspective, this Supreme 
Court decision, therefore, may be taken 
as the base; the decisions of the various 
High Courts, particularly the later ones, 
are purported to be mere repository of 
the spirit of that summit court’s decision. 
Of constitutional, necessity, it has to be 
so, because the law declared by the 
Supreme Court is binding on all tha 
courts within the territory of India.* En- 
trenched thus in common law tradition, 
for lucrative lawful practice a matri- 
monial lawyer or jurist must advise his 
prospective litigant ; 

‘In the course of matrimonial collision 
should you desire to dissolve your mar- 
riage, you must ask; in the very first in- 
stance, for the relief of Restitution of 
Conjugal Rights. Don’t be alarmed at my 
mentioning of Restitution, because, to 
your delightful dismay, you would dis- 
cover that the very purpose of this re- 


1, For a very thought provoking arti-« - 


cle, although written with the rex 
straint that becomes a sitting Judga 
of a Superior Court, see V. S. Desh~« 
pande, “Divorce under Hindu Mar- 
riage Act : A Conflict of Principles,” 
AIR 1971 Journal 113. See also Paras 
Diwan, “Breakdown Theory of Div- 
orce,” (1968) Lawyer, 191, for a pro- 
lific perspective. 

2 Per A. C. Gupta and S. Murtaza 

- Fazal Ali, JJ., approving Ram Kali 
v. Gopal Das, ILR (1971) 1 Delhi 6 
(FB) and Gajna Devi v. Purshotam 
Giri, ILR (1976) 1 Delhi 725: AIR 
1977 Delhi 178. 

3. Per B. K. Mehta, J. (for himself and 

S. B. Majmudar, J.) in Bai Mani v. 

Patel Jayantilal, 1980 Hindu LR 253, 

at p. 256 (Para 5): AIR 1979 Guj 

209 at p. 210 (Para 4). 

Article 141 of the Constitution of 

India, 


~ 


medial relief has undergone a drastic 
change! If you care to know a little bit 
of the matrimonial law, and the -law is 
what the courts say it is, I may tell you 
that this remedy of Restitution, to all in~ 


tents and purposes, is now rarely reared 
for reconciliation, implying resumption 
of cohabitation, but for doing just the 
Opposite. Believe me in all sincerity. 
Never mind the insincerity of your own 
thoughts and actions, because that is not 
what really matters in the matrimonial 
law as it stands to-day. Yes, coming to 
brass tacks, by obtaining the decree of 
restitution of conjugal rights one half of 
the matrimonial battle is already won : 
you have enlisted the court’s support on 
your side. This support is indeed invalu- 
able. Not merely morally; I mean 
financially. With this support, you may 
Successfully impeach any maintenance 
move of your adversary spouse. But, 
here at this point, I must warn you 
against yielding to the temptations of 
matrimony which would, indeed, be 
many. In the light of my enormous ex- 
perience in successful handling of 
matrimonial disputes leading to divorce, I 


vouchsafe that there would be 
many attempts by the other party 
to comply with the decree of 
restitution of conjugal rights, ei- 
ther by writing several registered 
letters, or otherwise inviting you to 


cohabitation, You should not be foolish 
enough to accept any such offer. Bear 
always in mind that that was not the pur- 
pose for which you have sought the 
decree. You may receive some of the let~ 
ters, if you so fancy, but never reply any 
one of them evincing any such stupid de- 
Sire as to resume cohabitation. 
Assumingly, you have reached thus 
far. But don’t think that di-« 
vorce decree has become yours, 
There still remain many a statu- 


tory stake, requiring a really competent. 


person (like me) fo prove not only that 
‘any of the grounds for granting relief 
exists, ‘but also that’ the petitioner 
is not in any way taking advantage of 
his or her own wrong or disability for the 
purpose of such relief. Proving this to 
the court’s satisfaction is not an easy job, 
It is indeed an highly technical task, and 
-—~ and — it is for this you have to pay. 
handsomely. And, by this time you 
ought to know very well that, everything 


H 
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is handsome about him who does hand- 
some things.......csccs00 God be with you.” 


UAT TIA: Te 

This monologue contrived by us, in 
fact, represents the background of the 
case that eventually came up for decision 
before the Supreme Court in Dharmendra. 
This was a case wherein the wife had 
secured a decree for restitution of con- 
jugal rights. But when she presented her 
petition under Section 13 t1A) (ii) of the 


Hindu Marraige Act for divorce, it was . 


vehemently resisted by tne husband on 
the plea that he sincerely made several 
attempts to take her- back, but she de- 
liberately avoided them, and, therefore, 
she could not take advantege of her own 
wrong, Hence, in view of Section 23 (1) 
(a) of the Act, her petition for divorce 
deserved to be rejected. Ali this plea, 
however, did not find: favour with the 
. Supreme Court, The allegation, “that the 
' petitioner refused to receive or reply to 
the letters written by the appellant and 
did not respond to his other attempts to 
make her agree to live with him ...... 
even if true,” the court held, “does not 


amount ot misconduct grave enough to 
disentitle the petitioner ta the relief she 
has asked for.” Stated xositively, the 
principle enunciated by the Supreme 
Court appears to be this :® ` 


Desh ces In order to be = ‘wrong’ with- 
in the meaning of S. 23 (1) (a), the con- 
duct alleged has to be something more 
than a mere disinclination to agree to an 
offer of reunion, it must be misconduct 
Serious enough to justify denial of the 
relief to which the husband or the wife 
is otherwise entitled.” 


5. Dharmendra, para 4, at p. 2220 (em-~ 
phasis added). Earlier too, in para 3 
at p. 2219, the court likewise re- 
counted : It is contended by the ap- 
pellant that the allegation made in 
his written statement that the con- 
duct of the petitioner in not respond- 
ing to his invitation to live with 
meant that she was trying to take 
advantage of her own wrong for the 
purpose of relief under S. 13 (TA) 
(ii). In the light of these facts, the 
court itself raised the question : 
“Would the allegation, if true, that 
she did not respond to her husband’s 
invitation. to come and live with di- 
sentitle her to the relief?” And then 
replied : “We do not find it possible 
to hold that it woulc.” 

6. Id, para 3, at p. 2220 (concluding 
lines), a | 
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Before commenting on the merit of this 
enunciation, let us first consider its nu- 
ances as they are reflected in the judg- 
ments of the various High Courts. 


An emotive question arose before the 
Division Bench of ‘the Gujarat High 
Court in Bai Mani v. Patel Jayantilal,? 
whether continuing adulterous relation- 
ship on the part of the husband after the 
decree of judicial separation granted in 
favour of the wife, inter alia, on the 
Same ground, would, per se, amount to 
taking advantage of his own wrong so 
as to disentitle him to a decree for di- 
vorce In terms of the Dharmendra’s 
principle, the issue, as reformulated by 
the Division Bench, is, ‘whether the con- 
tinuous stay of the husband after the 
decree of judicial separation with his 
mistress can be said to be misconduct 
serious enough to justify denial of the 


relief to which he is entitled under the 


amending provision of the Act.”9 This 
was answered in the negative by hold- 
ing : Although, admittedly, the husband 
was living in adulterous relationship 
with the named woman for more than 
eleven years, and that he had even three 
children through her, yet “in view of 
the decision of the Supreme Court in 
Dharmendra Kumar’s case......... it is not 
a new fact-or circumstance subsequent to 
the decree of judicial separation.”29 In 
a way, the wrong of adultery has already 
been “exhausted; or, at best, “it is 


7. Supra note 3. Hereinafter 
cited as Bai Mani. 


8. Id., para 1, at p. 254 of Hindu LR: 
Para 1 at p. 209 of AIR, 


9. Id, para 10, at p. 261 of Hindu LR: 
para 9 at p. 213 of AIR. (emphasis. 
added). 


10. Id., para 10, at p. 260 of Hindu LR: 
para 9 at p. 214 of AIR (emphasis 
added). 


11. Id., para 10, at pp. 260-61 of Hindu 
LR: para 9 at pp. 213-14 of AIR. 
The argument of ‘the matrimonial 
wrong exhausting itself’ hag been 
adopted from the decision of the 
Division Bench of the Bombay High 
Court in Jethabhai Ratanshi Lodaya 
v. Manabai Jethabhai Lodaya, AIR 
1975 Bom 88, wherein it. is held that, 
after a decree for judicial separation 
is passed on ground of desertion or 
cruelty that matrimonial wrong ex- 
hausts itself, and it would not be 
open to the parties to fall back upon 
it for the purpose of S. 23 (1) (a). In 


simply 
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merely “a continuous wrong.”12 Thus, 
by implication, the whole logic of Bai 
Mani is that, since the continuing adult- 
erous relationship of the husband, how- 
ever repulsive and repugnant it may be 
to the wife, is not a new fact or cir- 
Cumstance, the question of its being a 
“misconduct serious enough to justify the 
denial of the relief to which the alleged 
wrongdoer is otherwise entitled to,” 
therefore, does not arise at all. 

In the principle of Dharmendra, we do 
' Not find any specific mention of the ‘new’ 
fact or circumstance. But the emphasis 
On newness could be taken as a part of 
the enunciated principle only by virtue 
of the Supreme Court’s approval of the 
Delhi High Court decision in Gajna Devi 
v. Purshotam Giri, 13 wherein it was 
stated that, “there must be some facts or 
circumstances after the decree for judi- 
cial separation, which, if amounting to 
substantial wrong, that in granting a 
decree for divorce to a defaulting party 
or a wrongdoer, would amount in the 


circumstances in giving advantage of his 


own wrong.”4 -In Gajna Devi, the hus- 
band, only a few months after the mar- 
riage, treated the wife with cruelty and 
turned her out of the house. Thereupon 
she obtained the decree of judicial sepa- 
ration. Subsequently, when the husband 
failed to get the marriage dissolved on 


Bai Mani attempt was made to dis- 
tinguish Jethabhai by stating that, 
unlike the ground of adultery, “on 
the ground of cruelty or desertion, 
there is no scope for the party in 
wrong to persist in that wrong.” See 
the argument of the counsel for ap- 
pellant wife in Bai Mani, para 10, at 
p. 261 of Hindu LR: Para 9 at p. 214 
of AIR. The court rightly repelled 
this argument, but it did so only 
with respect to the ground of deser- 
tion, and not cruelty. In our submis- 
sion, however, the same should have 
been held true even in the case of 
cruelty. It appears that the Division 
Bench of the Gujarat High Court in 
Bai Mani seems to think of cruelty 
only in terms of physical cruelty, ig- 
noring its more devastating aspect, 
namely mental cruelty, which per- 
sists even ever afterwards. 

Bai Mani, para 10 at p. 260 of Hindu 
LR: para 9 at p. 214 of AIR. 
Explaining Ram Kali v. Gopal Das, 
supra note 2. 

See appreciation of Gajna Devi in 
Bai Mani supra note 3, para 2 at p. 
260, 


‘12. 
13. 
14, 
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the allegation of wife’s adultery, he peti- 
tioned afresh for the same under S. 13 
(TA) (i). The wife could not resist the 
petition because she was unable to show . 
any other serious fact or circumstance 
after the passing of the 
previous decree of judicial separation, 
Even the Additional District Judge of 
Dethi, who decided Dharmendra in the 
first instance, relying upon Gajna Devi, 
likewise held “that no such circumstance 
(implying new circumstance) has been 
alleged in the instant case from which 
it could be said that the petitioner was 


trying to take advantage of her own 


The decision of Sathiadev, J., of Mad- 
ras High Court in Soundarammal v. 
Sundara Mahalinga Nadar, AIR 1980 Mad 
294, represents an altogether different 
dimension of the Supreme Court's deci- 
sion in Dharmendra, Although the facts 
of Soundarammal are similar to those of 
Gujarat’s Bai Mani,l® yet the decision is 
just quite the opposite, The husband in 
Soundarammal, who continued to live in 
edultery even subsequent to the decree 
for judicial separation at the instance of 
the wife, could no; succeed in his peti- 
tion for divorce under S. 13 (1A) (i). For 
vindicating his judgment, Sathiadev, J., 
seems to invoke the absolute character of 
the matrimcnial bar by  pin-pointing 
that, “the wrong referred to under S. 23 
(1) (a) was of more serious nature and 
had to be comprehended from the cir- 
cumstances of each case” Here the 
“more” serious nature of the wrong is 
In comparison with the one as it is en- 
visaged within the scope of S. 13 (1A) (i) 
and (ii). The latter merely imply that, 
non-compliance with the decree of resti- 
tution of conjugal rights and non-resump~ 
tion of cohabitation after a decree for 
judicial separation are not “wrong” 
within the meaning of S. 23 (1) (a). Ac- 
cording to his Lordship, any other con- 
struction, such as given by the Full 
Bench of the Delhi High Court, 18 and 
that of the Punjab and Haryana High 
Court, AIR 1977 Punj & Har 167 (FB), 
“merely on the plea that subsequent 
emendments!® were intended to usher in 


15. 

para 2, at p. 2219. 
16. Supra note 3. 
17. Soundarammal, Headnote (A), at p 
294 (emphasis mine). 
Ram Kali v. Gopal Das, supra note 2. 
Reference is made to Act 44 of 1964 
and Act 68 of 1976. 





Cited in Dharmendra, supra note 2, 


18. 
19, 
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liberalisation in the matter of divorce ””® 
should be neither acceptable nor apprmov- 
able. It is so, because, even on the gn- 
eral principle, “law could never be taken 
to assist the wrongdoer.”“1 Thus, by dis- 
counting the emphasis on “new” fact or 
circumstance, it was held that, if the 
conduct of the petitioner amounted to 


ta continuous and persisting wrong”, he. 
should not be allowed to cross the mari- 


monial bar of S. 23 (1) (a)? 


Here arises, albeit obliquely, an im- 
portant jurisprudential question : Sathia- 
dev, J., in Soundarammal dissented from 
the Full Bench judgment of the Delhi 
High: Court in Ram Kali — a decision 
which was earlier approved by the 
Supreme Court in Dharmendra.?? Never- 
theless, ` the distinguished Judge, who 
swore to abide by the law declared by 
the Supreme Court under Article 141 of 
the Constitution, in all earnestness did 
apply the principle of Dharmendra. To 
obviate the obvious anomaly the question 
to be asked is, to what extent the 
Supreme Court approval of a particular 
case should be taken to contribute to its 
own enunciated principle. Could it be 
taken to mean that approval implies on 
all fours, as for instance, the Division 
Bench decision of the Gujarat High 
Court seems to do in Bai Mani?24 Or, 
should it be restricted to the statement(s) 
in specifically quoted paras of the ap- 
proved case, as has been done by the 
learned single Judge of the Madras Hig 
Court in Soundarammal? 


In the established common law tradi- 
tion, to which we are wedded, it is œn- 
sidered prudent to proceed in a manner 
that confines the effect of the enuncicted 
principle, rather than by stretching it out 
of its genus in disguise of beneficial and 
liberal construction.2° Supreme Court in 
Dharmendra seems to approve Ram Kali. 
as explained in Gajna Devi only to the 
extent that, “the expression, ‘petitioner is 
not in any way taking advantage of his 


20. Soundarammal, Headnote (A), at p. 
294. 
21. Ibid. ; 
22. See Id, Headnote (B), at p. 295, 
which very succinctly brings out the 
purport of paras 23 to 25, at pp. 300- 
302. " 
23. See supra note 2. - 
24. Supra note 3. 
25. See author’s paper, “Solemnization 
of Marriage under the British Necrth 
America Act, 1867,” (1970) The Law 
Review, Vol. XXII 1, at p. 39. 
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or her own wrong’ occurring in cl. (a) of 
S. 23 (i) (a) of the Act does not apply 
to taking advantage of the statutory right 
which 
has been conferred on him by Section 13 
(1A).”26 From this it implies that, no 
blanket approval of the Delhi cases can 
be imputed to the Supreme Court in 
Dharmendra. In this respect, Soundaram- 
mal seems to capture the spirit of Dhar- 
mendra, rather than deviating from it by 
dissenting from certain observations of 
Ram Kali. 


However, when we evaluate these 
various decisions including that of the 
Supreme Court in terms of the principle 
of irretrievable breakdown of marriage, 
the result is, in our respectful submission, 
disappointing. Let us begin with Dhar- 
mendra. The concluding observation of 
the Supreme Court in this case, that, in 
order to be a ‘wrong’ within the meaning 
of Section 23 (1) (a), the conduct alleged 
“must be misconduct. serious enough to 
justify denial of the relief to which the 
husband or the wife is otherwise entitl- 
ed,”27 falsifies the very objective of the 
breakdown principle. In fact, the more 
miserable is the misconduct of the peti- 
tioner in marriage, the greater should 
become the necessity of dissolving that 
union. Once it is. concluded that marriage 
has in fact broken down irretrievably, 
the very exercise of identifying who ig 
in the wrong for the denial of divorce 
decree is of little consequence.. 


In our view, still more grievous dimen- 
sion of Dharmendra is that it obliterates 
the very purpose of the remedy of resti- 
tution of conjugal rights28 When 4 
spouse approaches the court to enlist its 
support, (however tenuous support that 


‘may be) for resumption of cohabitation, 





28. Gajna Devi, supra note 2, para 12, at 
p. 182, cited with approval in Dhar- 
mendra para 3, at p. 2220. 

27. Dharmendra, para 3, at p. 2220. 


28. For a similar approach, see Smt. 
Gurmeet Kaur v. Harbans Singh, 
AIR 1981 Punj and Har 161 (per 
- D. S. Tewatia, J.), where the total 
reluctance of the husband to resume 
cohabitation after obtaining the 
decree for restitution of conjugal 
rights, notwithstanding the wife's 
‘willingness to comply with the 
decree, was held not to be a ‘wrong’ 
within the ambit of Sec. 23 (1) (a). 
See also Jaswinder Kaur v. Kulwant 
Singh, AIR 1980 Punj and Har 220 
(per M. M. Punchhi, J.). 


86 Journal 


and the court obliges him or her by 
granting the decree of restitution of con- 


Jugal rights, the petitioner’s own sincer- 


ity to resume cohabitation is seriously 
assumed. Indeed, it is'‘only on this score 
the court favours the petitioner provided 
only the other spouse has no reasonable 
cause to stay away.?? Having obtained the 
courts favour, if that spouse himself or 
herself shows disinclination to agree to 
an offer of reunion, it is he or she, in 
our submission, who commits a ‘wrong’ 
within the purview of S. 23 (J) (a). The 
position would be, however, altogether 
different if there were no reconciliation 
despite the petitioner’s own inclination 
to do so. In that case, the petitioners, 
proceeding under S. 13 (1A) (ii), would 
be perfectly justified without the inter- 
vention of S. 23 (1) (a). Considered thus, 
the decision of the Supreme Court in 
Dharmendra in our respectful submission 
is wrong on principle. 


On the other hand, the decision of the 
Division Bench of the Gujarat High 
Court in Bai Mani is correct in the light 
of the facts of the case, but wrong in 


reasons. After a long separation of 17 
years, during which the husband had 
already established amore viable re- 


lationship with another woman and even 
had three children from her, there could 
be little chance of reviving any meaning- 
ful relationship with the lawfully wedd- 
ed wife. So it was rightly dissolved by 
taking due account of the ancillary mat- 
ters of alimony and maintenance. But 
the holding that such a conduct of the 
husband as living in adultery with the 
named woman is not a serious misconduct, 
is to miss the very essence of the 
irretrievable breakdown of, marriage. In- 
terestingly enough, on similar facts, the 
single judge of the Madras High Court 
in Soundarammal denied divorce decree 
to the petitioner.. Although this judgment 
is commendable for its articulation of the 


29. See Atmaram v. Smt. Narbada Devi, 
AIR 1980 Raj 35, at p. 41 (para 13), 
holding that in a petition for resti- 
tution of conjugal rights, it is neces- 
sary for the petitioner to be sincere 
and that the decree may be refused 
if the court found that the petition 
was not bona fide and there was an 
ulterior motive other than the sin- 
cere desire for resuming cohabita- 
tion, citing Sushila Kumari v. Prem 
Kumar, AIR 1976 Delhi 321, 
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concern for a divorced Hindu wife,30 yet 
on the breakdwon principle it is wrong to 
insist on maintaining such a union. Such _ 
insistence could hardly be conducive 
either to the welfare of the individuals 
involved, or to promote the societal in- 
terest. 

In reality, the principle of irretrievable 


breakdown of marriage, as introduced 
even in a piecemeal manner by the 
Amending Act 44 of 1964, is essentially 


lozated on the non-adversary plane. Un- 


der this relatively new principle, attempt 


is made to find out whether the marriage 
In question has simply broken down, or 
its breakdwon is also irretrievable. The 
determination of this question is con- 
t€rminous with the, responsibility of the 
Judicial order to reconcile the spouses as 
far as possible, because the institution of 
marriage is unarguably worth preserv- 
ing.*! Having its preoccupation with judg- 
ing the marriage itself rather than mere 
apportioning the fault of the spouses, its 
concomitant conditiens are more con- 
ducive to reconciliation.®2 If that is so, 
shouldn’t we say that the courts. pro- 
nhouncement, whether the marriage is 
alive or dead, would be an index of the - 
Success or the failure, not of the parties 
alone but, of the whole legal order. 


30. See paras 29 to 34, at pp. 303-305. 
See generally, author’s work, Ali- 
mony and Maintenance in the Light 
of the Changing Concept of Marriage 
and Divorce, (Publication Bureau, 
Punjab University, Chandigarh, 1978). 

əl. In fact, the much neglected provi- 
sion in S. 23 (2) of the Hindu Mar- 
riage Act commends that it shall be 
the “duty of the court” in the first 
instance in every case where it is 
possible to do so, “to make every 
endeavour” to bring about ré€concili- 
tion between the parties. In Ram 
Kumar v. Kamla Dutta, AIR 1981 
J&K 9, Mufti Bah-ud-din Farooqui, 
Ag. C. J., even set aside the order 
of the lower court, which insisted on 
the petitioner to file objection with- 
out first trying for reconciliation. See 
also, Jaswinder Kaur v. Kulwant’ 
Singh, AIR 1980 Punj and Har 220, 
para 5, at pp. 221-222, and Chhote 
Lal v. Kamla Devi, AIR 1967 Pat 
269. 

32. See Author’s paper, “The Dynamics 
of Marital Reconciliation in Divorce 
Litigation under Hindu Law,” (1978) 
PU Law Review, Vol. XXX 38, at 
p. 46, 
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Introduction : Every centract is consti- 
tuted to be performed by its parties in 
accordance with its terms and conditions. 
But, sometimes the perfcrmance becomes 
impossible because of ar. inevitable rea- 
son or any subsequent impediment. Un- 
der such a circumstance, the contract 
cannot be executed and the very purposé 
for which it was constituted, is frustrat~ 
ed. This situation is termed as the fru- 
stration of contract. Where, after the 
formation of a contract, but before it 
could be performed, a change in circum- 
stances takes place, which renders the 
performance of the contract as legally or 
physically impossible, the contract is said 
to be discharged. Provision for such a 
discharge of a contract has been incorpo- 
rated in almost all the legal systems of 
the world. Under the English Common 
Law, the frustration of a contract is re- 
garded as termination of an agreement 
by a supervening event beyond the .con- 
trol of either party. In India, the con- 
tracts which remain unexecuted due to 
supervening events, are governed by the 
‘doctrine of impossibility’. It is interest- 
ing to note that the Indian ‘doctrine of 
impossibility’ contemplates the contracts 
which are initially valid but become im- 
possible to be performed due to subse- 
quent event as well as -hose agreements 
which are initially void because it is im- 
possible to perform them. The contracts 
which are legally or physically impossi- 
ble to be performed are void in both the 
systems but, the theoretical basis of ren- 
dering such a contract void under the 
Indian Contract Act, 1872, is different 
from that under the English law. In so 
far as the first paragraph of S. 56 of the 
Indian Contract Act, 1872, is concerned, 
there is no difference batween the Eng- 
lish concept and the Indian doctrine of 
impossibility. In both th2 systems, if the 
parties purport to agree to do something 
which is obviously impossible, it is deem- 
ed to be a case in which the parties are 
not interested to perform their respective 
obligations or that the: do not under- 
stand at all as to what they are agreeing 
for. For instance, a contract for plucking 
down the stars or a contract for drawing 
two parallel lines so that they meet to- 
gether. But, the secorid paragraph of 
S. 56 of the Indian Contract Act, 1872, 
differs from the common law in the sense 


that it lays down positive rules relating 


to the frustration of the contracts, 
whereas the English courts resort to 
manifold juridical arguments with the 
help of certain theories. In the following 
lines an attempt has been made te 
examine the quintessence of the differ- 
ence on this point between the English 
law and the provisions of S. 56 of the 
Indian Contract Act, 1872. 


Emergence of the Doctrine in England: 
The doctrine of frustration has got a 
very respectable antiquity. As early as 
1863, Blackburn, J. observed: “The prin< 
ciple seems to us to be that in contracts, 
in which the performance depends on the 
continued existence of a given person or 
a thing, a condition is implied that the 
impossibility of performance arising 
from the perishing of the person or the 
thing shall excuse the performance, In 
none of these cases is the promise in 
words other than positive nor is there 
any express stipulation that the destruc- 
tion of the person or thing shall excuse 
the performance; but that excuse is by 
law implied, because from the nature of 
the contract it is apparent.that the par- 
ties contracted on the basis of the conti- 
nued existence of the particular person 
or chattel.” (Taylor v. Caldwell (1863), 
3 B & S 826, 833 (QB)). This juridical 
verdict may be regarded as a landmark 
in the development of the law relating 
to execution of contracts in England. As 
a curious paradox, prior to 1863, the 
doors of courts of law were almost 
closed for any kind.of remedy to a party 
who undertook some lawful obligation 
but was unable to perform it due to any 
Subsequent impossibility which he could 
not avoid by any amount of human care 
and skill, The apathy shown to such a 
party to the contract struck the con- 
Science of the law-givers and an equit- 
able rule of law laid down in the cele- 
brated case Taylor v. Caldwell, referred 
above, Briefly the facts of the case were: 

The defendant agreed to let a music- 
hall and the adjoining gardens to the 
plaintiff for the performance of a musical 
programme. Unfortunately, the hall was 
destroyed by an accidental fire before 
the performance of the programme. AS 
the hall could not be available to the 
plaintiff, he sued the defendant for dam- 
ages for breach of the contract. The de- 
fendant argued that he could not provide 
the hall because the hall was destroyed 
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by an accidental fire which was beyond 
his control. It was held by the Queen’s 
Bench that the defendant was not liable 
to pay the damages for the contract is 
hot to be construed as a positive con- 
fract but as subject to an implied condi- 
tion that the parties shall be excused in 
ease, before breach, the performance be- 
comes impossible from the perishing of 
the thing without default of the con- 
tractor.’ 


After the above mentioned case, the 
courts in England have always held that 
where a party to a contract is unable to 
perform his part of obligation due to any 
subsequent impossibility or illegality, the 
. contract is deemed to be discharged and 
he is not liable to pay damages to the 
Other party. But, it may be pointed out 
that in justifying this well-established 
tule, the English courts have resorted to 
theories of varied description. The result 
is that although the decision regarding 
the frustration of a contract remained 
the same but the reason behind such a 
decision has varied from time to time. A 
brief account of the various theories, ap- 
plied by the English Courts as a judicial 
basis of the doctrine of frustration, is 
given below : 


Legal Theories on Frustration in England 


(i) The Implied Term Theory : This 
theory suggests that from the very date, 
on which a contract is constituted, it is 
implied that a particular state of things 
would continue to exist till the date of 
performance, albeit not expressed in the 


contract. This implied condition dis- 
charges the parties if its performance 
has become impossible. Although the 


idea underlying the. implied term theory 
germinated in Taylor ‘v. Caldwell, the 
theory emerged as an independent basis 
for the discharge of the contracts in 
F. A. Tamplin Steamship Co. Ltd. v. 
Anglo-Mexican Petroleum Products Co. 
Ltd. (1916) 2 AC 397 at p. 403, where 
Lord Loreburn observed : 


“A court can and ought to examine the 
contract and the circumstances in which 
if was made, not of course to vary but 
only to explain it, in order to see whe- 
ther or not from the nature of it the 
Parties must have made their bargain on 
the footing that a particular thing or 
State of things would continue to exist- 
And if they must have done so, then a 
term to that effect will be implied, 
ough it be not expressed in the con- 
6 = Le ae 
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It is submitted that the theory pur- 
ports to look into the surrounding cir- 
cumstances only subjectively. It may be 
noted that the essence of this ‘theory is 
that although the parties have not ex- 
pressed, the court reads into their con- 
tract in order to give effect to their real 
intention at the time of its constitution 
rather than to modify it. The terms of 
a contract may comfortably be examined 
objectively in the light of the surround- 
ing circumstances. Lord Watson posits, 
“The meaning of the contract must b8 
taken to be not what the parties did in- 
tend (for they had neither thought nor 
intended regarding it), but that which 
the parties, as fair and sensible men, 
would presumably have agreed upon if, 
having such possibility in view, they had 
made express provision as to their seve- 
ral rights and liabilities in the event of 
its occurrence.” (Dahl v. Nelson, Donkin 
& Co., (1881) 6 AC 38 at p. 59), 


It appears, from what has been said 
above, that the objective approach in the 
implied theory presupposes the existence 
of the changed surrounding circumstan- 
es’, On the other hand, the subjective 
approach of this theory makes it rather 
a generic term because it is difficult to 
explain fully the intention of the parties 
at the time of the constitution of the 
contract. 


Although the implied term theory has 
played a significant role in the develop- 
ment of law on frustration of contracts 
yet, it has been criticised in many cases, 
For example, if used in a subjective 
sense, it becomes difficult to see how the 
parties can be taken, even impliedly, to 
have provided for something which ex 
hypothesi they neither expected nor 
feresaw. (Davis Contractor Ltd. v. Fare- 
ham U.D.C., 1956 AC 696 per Lord Rad- 
cliffe at p. 728). Lord Wright also criticis- 
ed the theory on the same count and ob- 
served, “It is not possible, to my mind, 
to say that if they had thought of it, they 
would have said, “well, if that happen, 
all is over between UwS......... (Denny, Mott 
& Dickson Lid. v. Fraser (James, B) & Co. 
Lid., (1944) AC 265 p. 275). It may be said, 
therefore, that if the parties to a contract 
had foreseen the frustration, even then 
it is difficult to infer that they would 
have simply agreed that the contract 
should come to an end. Discharge of thé 
contract is governed by law rather than 
the act of the parties. Similarly, when 
the term is used in subjective sense, it 
Simply boils down to a fiction, because a 
‘fair and sensible man’ has no real exist- 
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ence. As a matter of fact, the opinion of 
a far and sensible man is always exer- 
cised in the form of a judicial verdict, 
However, if the implied term theory is 
accepted, it may be argued that if the 
frustrating events were foreseen by the 
parties no frustration can effectively be 
pleaded; but it is not so. For example, in 
the Bank Line Case, 1919 AC 435 the 
observations of the House of Lords clear- 
ly indicate that even if the * frustrating 
event has been contemplated by the par- 
ties, the court may hold them discharged. 
(ii) Disappearance of che Foundation 

Theory: 

The judges to whom the ‘implied term 
theory’ did not suit were always busy in 
the line of discovering a new juridical 


/ basis of the doctrine of frustration. Ulti- 


mately, the courts evolved the ‘disappear- 
ance of the foundation’ theory. This 
theory starts with a premise that if any 
subsequent event has washed .away the 
foundation on which the parties rested 
their contract, a frustration occurs, Be- 
Sides the intention of the parties, there 
are many factors which govern the whole 
creation, performance and dissolution of 
a contract which are quite independent of 
the intention of the partizs (Russkoe Ob- 
Ssehestvo D’ liar Izgstovleria Sharidav 
Ivoennick Pripassav v. Joan Stirk & Sons 
Ltd., (1922) 10 LL LR 214 per Lord Atkin 
at p. 217). This theory has got juridical 
recognition on sundry occasions. For in- 
stance, in Tatem Ltd. v. Gamboa, (1939) 1 
KB 132 at p 139, the court held that if 
the foundation of the contract goes, 
either by destruction of the subject-mat- 
ter or by reason of such long interruption 
which brings forth’ a situation under 


which, if the contract is enforced, it 
would be a different contract and the 
parties have not provided what in „that 


Situation is to happen, the performance 
of the contract is to be regarded as frus- 
trated. A remarkable feature of this 
theory is that the disappearance of the 
main basis of a contract must be examin- 
ed in the light of new circumstances 
which came into existence following the 
subsequent event. But, is must be judged 
very carefully as to which one factor, 
out of the several, constituting the con- 
tract, is to be regarded as its foundation. 
alleged to have disappeared. 


(iii) The Just and Reasoneble Theory: 


This theory is totally based on the well- 
known proposition that the task of a court, 
while disposing of a case, is to reach a 
just and reasonable solution. Therefore, 
when a dispute regarding the- frustration 
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‘mently criticised and 


- accepting this theoretical premise, 
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of a contract comes before’ a court, it 
must be guided by all the circumstances 
which were existing at the time of the 
constitution of contract and alsa after 
the happening of the event. In the new 
Situation, if the court finds that it is nat 
just and reasonable to enforce the con- 
tract, it may' declare the contract to 
stand frustrated. Lord Wright (Legal 
Essays and Addresses, p. 259) may b2 
regarded as the chief protagonist of this 
theory. However, this theory was vehe- 
rejected by the 
House of Lords in British Movietonews 
Ltd. v. London and District Cinemas Ltd. 
1952 AC 166. Their Lordships were of the 
opinion that Lord Loreburn was right in 
holding that no court had an absolving 
power, In applying this theory, the court 
gets an authority to vary the terms of a 
contract in the way it deems fit, whereas 


_alteration of a contract is solely the mat- 


While 
it can 
be argued that those contracts may also 
be discharged is which the court finds 
that after happening of the subsequent 
event it is just and reasonable not to en- 
force them. 


(iv) Change in Obligation Theory: 


ter which concerns the parties. 


This is the most acceptable theory in 
England. In essence, the theory professes 
to explain that if an event happens be- 
yond the control of either party and the 
event brings forth a situation in which 
performance of the contract would change 
the obligations undertaken at the time of 
its formation, the contract frustrates. 
The theory lays emphasis on the well- 
settled judicial principle that while de- 
ciding a case on a contract, the primary 
function of a court of law is to construe 
it is accordance with its terms and con- 
ditions. However, the construction . must 
be made in the light of the changed cir- 
cumstances. If, on construction it is found 
that the performance would change the. 
initial obligations of the parties, the frus- 
tration comes into effect and the obliga- 
tions of the parties are dispensed with. In 
Davis Contractors Ltd. v. Fareham 
U.D.C., 1956 AC 696 at p. 729, where the 
building works undertaken by the appel- 
lants took more time and money than 
agreed upon, the House of Lords, declar- 
ing no frustration, observed. ‘Frustration 
occurs whenever the law recognizes that 
without default of either party a contrac- 
tual obligation has become incapable of. 
being performed because the circumstan- 
ces in which the performance is called 
for would render it a thing radically dif- 


Other issue to be decided. In 
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ferent from that which was underteken 
by the contract,” 


Viability of English Theories in India: 


The second paragraph of S. 56 of the 
Indian Contract Act, 1872, containg rules 
regulating the subsequent impossibility. 
The law contained in this paragraph deals 
with the Indian approach on the doctrine 
of frustration of contracts and runs as 
under: 


"A contract to do an act which, after 
the contract is made, becomes impossible, 
er by reason of some event which the 
promisor could not prevent, unlawful, 
becomes void when the act becomes im- 
possible or unlawful.” 


Under the abovementioned statutory 
provision, the doctrine of frustration in 
India operates in two ways. Firstly, where 
the performance of a contract becomes 
impossible by some external faults be- 
yond the control of the promisar and se- 
condly, where the performance of the 
contract becomes unlawful by reason of 
any subsequent change in law before its 
performance. The situation in which 
either of the two impossibilities may 
occur are: (i) destruction of the subject~ 
matter, (ii) death of the promisor, (iii) 
failure of the ultimate object and (iv) 
change in law. It may be noted that in 
England: tog the contracts frustrate on 
Similar grounds but there is a basic dif- 
ference between the Indian and English 
law on the approach to the grounds res- 
ponsible for the frustration of a contract. 
In England the courts, justify one of the 
grounds of frustration on the basis of any 
of the self-evolved theories whereas, in 
India there is no room for such a judicial 
fiat. Indian courts cannot openly justify a 
frustration on the basis of ‘any other pro- 
position except that which is given in the 
second paragraph of Sec. 56 of the Indian 
Contract Act, 1872. But, it is significant 
to note that whether there is a frustration 
or not is one issue, and if there is a frus- 
tration then how to justify it, remains an- 
England, 
there may be a controversy on the first 
issue i.e. whether a contract frustrated at 
all. The reason is that if a contract is to 
frustrate in England, it must -be backed 
by any of the prevalent theories. On the 
other hand, there cannot be any contro- 
versy in India regarding the reason be- 
hind such a frustration. If the facts of a 
case come within the ambit of S. 56, 
there is a frustration whatever be the 
reason. Therefore, in India, there is no 
possibility of any controversy regarding 
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-to the application of the 
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the judicial basis of the frustration of a 
contract. But it is curious to note that al- 
though the Indian Courts confine them- 
Selves to the letters of second paragraph 
of S. 56 yet, they purport to justify the 
decision on grounds similar to any one of 
the judicial theories of England. In Satya- 
brat Ghose v. Mugneeram Bangur & Co., 
AIR 1954 SC 44, there was a contract for 
the sale of a piece of land. Because of the 
outbreak of Second World War the con- 
tract could not ba performed as the 
stipulated land was acquired by the Gov- 
ernment for military purposes. After the 
war, the plaintiff insisted on the perform- 
ance but the defendant refused to per- 
form the contract on the ground that the 
contract frustrated. It was held by the 
Supreme Court of India that under the 
circumstances there was no frustration of 
the contract within the meaning of S. 56 
of the Indian Contract Act 1872 and the 
defendant was bound to perform the con- 
tract, But, curiously enough, for arriving 
at this decision, the court, has taken into 
account the ‘disappearance of the founda- 
tion theory’. This is evident from the fol- 
lowing remarks of Mukherji, J.: 


“This much is clear that the word ‘im- 
possible’ has not been used in the sense 
of physical or literal impossibility. The 
performance of an act may not be literal- 
ly impossible, but it may be impractica- 
ble and useless from the point of view of 
object and purpose which the parties had 
in view, and if an untoward event or 
change of circumstance totally upsets the 
very foundation upon which the parties 
rested their bargain, it can very well be 
said that the promisor finds it impossible 
to do the act which he promised to do.” 


Moreover, in most of the contracts in 
India, there is no express mention that 
the contract would frustrate if its perfor- 
rance is prohibited on a later date. But, 
it may be contended that the court takes 
it to be an implied term in every contract 
that where performance of a contract is 
banned by law, the contract would frus- 
trate. Inadvertently though, it amounts 
‘implied term 
theory.’ For example, in a recent case, 
Union of India v. C. Damani & Co., AIR 
1980 SC 1149, a dealer in export of silver, 
entered into an agreement with the State 
Trading Corporation for exporting silver 
to a foreign buyer and made all arrange- 
ments to perform the contract. In the 
meantime, the export of silver was ban- 
ned by the Government, including previ- 
ous contracts, The Supreme Court held 
that the contract was frustrated ang the 
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State Trading Corporation was not al- 


lowed to claim indemnity from the export 
dealer. The court further observed | that 
there is as implied condicion in ordinary 
contracts that the parties shall be ex- 
onerated in case, before the breach, the 
performance becomes impossible on ac- 
count of any legal prohibition, 


In the preceding lines, some examples 
have been given to ventilate the proposi- 
tion that despite a well coined statutory 
provision in respect of frustration, the 
Indian courts have attempted to justify 
their decisions on the basis of one theory 
or the other. But, as a matter of fact, the 
Indian courts need not take the cogniz~ 
ance of any of the above mentioned 
theories. The statutory provision in India 
has taken the essence of all the theories. 
On a hair-splitting examination of all the 
theories on frustration in England, we 
find that the underlying principle in all 
of them is the impossibility of perfor- 
mance, Section 56 of the Indian Contract 
. Act, incorporates in its provision this 
essence. But, at the same time, Indian 
provision does not make this “impossibi- 
lity” a subjective term. In India the ex- 
pression is interpreted is its practical 
sense with the result thet frustration is 
not dependent on surmise; as it is in Eng- 
land, Mukherjee, J. rightly observes: 


. “In deciding cases in India the only 
doctrine that we have to go by is that of 
supervening impossibility or illegality as 
laid down in S. 56 of the Contract Act tak- 
ing the word ‘impossible’ in its practical 
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and not literal sense. It must be borne in 
mind, however, that S. 56 lays down a 
rule of positive law and does not leave 
the matter to be determined according to 
the intention of the parties.” (Satyabrata 
Ghose v. Mee Bangur & Co., AIR 
1954 SC 44). 


Conclusion : 


It may be concluded that the law relat- 
ing to frustration of contracts in India is 
better ensconced statutorily than that of 
England, because of two reasons: 


First, it is just possible that in Eng- 
land there is no concurrence among the 
judges on the reasons behind frustration 
of a given contract. But in India, as the 
provisions are couched in well-defined 
terms, the chances of prevarication or con- 
flicting opinions are minimal. 


Second, in a given case on frustration 
in England, the judges may effortlessly 
come to a conclusion that the contract 
stands frustrated, but each judge may 
differ in his reasoning. This may lead to 
an ambiguity regarding a settled judicial 
reason behind frustration of a contract. 


` For the -English lawyers, it becomes very 


difficult to search out an appropriate rea- 
Soning to convince the court. But, in 
India there is no scope for the application 
of diverse reasoning. Therefore, an Indian 
lawyer need not take pains for finding 
out theoretical reasoning to. convince the 
court; here a contract is frustrated only 
because it comes within the purview of 
the provisions of S. 56 of i Indian Con- 
tract Act, 1872. 





“CONFIDENTIAL DOCUMENTS AND PRIVILEGE.” 
By: Justice V. G. Oak, I.C.S. (Retd.) 


In ‘Judges’ Case (S. P. Gupta v. Union 
of India, AIR 1982 SC 149) the Supreme 
Court had to decide whether certain 
documents could be withheld by Govern- 


- ment from the Court’s scrutiny. The 
Claim of Government for privilege was 
rejected by a majority of the Court 


(Fazal Ali J. dissenting). The documents 
in question consisted of a number of con~ 
fidential letters exchanged by the Chief 
Justice of India, Chief Justice of Delhi 
High Court and the Law Minister. The 
subject of these letters was whether a 
certain person should be reappointed as 
an Additional Judge of Delhi High Court, 
The Court compelled Government to pro- 
duce the confidential letters. In due 
course, this confidential correspondence 
was published hy newspapers. ‘The 


Court’s direction, it is submitted, was not 
proper. 


The claim of privilege was based on 
three provisions: (1) Article 74 of the 
Constitution of India; (2) Sec. 123 of the 
Indian Evidence Act; ang (3) Sec. 124 of 


-the same Act. Article 74 was not applic- 


able, because the letters in question did 
not amount to advice tendered by a Min- 
ister to the President of India. The Court 
brushed aside Sec. 123 of the Evidence 
Act on the ground that appointment of a 
High Court Judge is not an ‘Affair of 
State’. Although Sec. 123 was discussed 
at great length, there was very little dis- 
cussion ahout Sec. 124. The section was 
quoted by Fazal Ali, J., who concluded 
that the legislature has incorporated a 
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direct prohibition against the use of docu~ 
ments mentioned in the provision. How- 
ever, he went on to observe that a dis~ 
closure can be allowed in exceptional cir- 
cumstances, because public interest is 
paramount to private interest. It is not 
clear how a Court becomes entitled to 
ignore a statutory provision. Other 
Judges did not refer to Sec. 124 of the 
Evidence Act at all. | 


Section 124 of the Indian Evidence Act 
states:— 


‘No public officer shall be compelled 
to disclose communications made to him 
in Official confidence, when he considers 
that the public interests would suffer by 
the disclosure’. 

In the instant case, the three high dig- 
nitaries were public officers. The letters 
were marked: ‘Secret and Confidential’. 
The Law Minister apparently considered 
that public interest would suffer by dis- 
elosure. Under Section 124, the relevant 
test is the opinion of the public officer, 
and not the opinion of the Court. All the 
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with a particular situation. 
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ingredients of Sec. 124 were satisfied. 
The letters were privileged. 


The Court's judgment contains elabo- 
rate discussion as to how this problem has 
been tackled in Ergland and America. 
Courts in India hava to look primarily to 
Indian Statutes. The Court rejected the 
claim of privilege on the theory of ‘open 
society’, ‘open Government’ and abomin- 
able secrecy. There is very little scope for 
such equitable considerations, when a 
Statutory provision exists for dealing 


Section 1 of the Indian Evidence Act 
lays down that the Act applies to all judi- 
cial proceedings in or before any Court. 
A writ petition is a judicial proceeding. 
So, the Court was bound to apply Sec- 
tion 124 of the Evidence Act. The pet- 
tioners did not suggest that the Court was 
at liberty to ignore Section 124. There 
was no suggestion that Section 124 of the 
Indian Evidence Act is unconstitutional. 
If Section 124 is valid, the claim for pri- 
vilege succeeds, 





“LAW OF THE SEA CONFERENCE — ASPECTS AND PROSPECTS” 
By: G. Y. G- Krishnamurty, 


Additional Legal Adviser & Arbitrator, Govt. of India New Delhi 


&- Former 


Indian Delegate to the United Nations General Assembly. 


THE PURPOSE OF THE CONFERENCE: 
One of the most enigmatic areas of 
international law, that eluded solutions in 
the past many centuries, relates to inno- 
vation of binding legal principles regulat- 
ing the exploitation and exploration of 
the oceans and their resources. In pursu- 
ance of the resolution of the General As- 
sembly, the United Nations 
this gigantic task of formulating the 
“Law of the Sea”. So far three confer- 
ences held under the auspices of the 
world body produced highly satisfactory 
results in the field. The first Conference 
was held in the year 1958 and it adopted 
four conventions concerning Territorial 
Sea and Contiguous Zone, High Seas, 
Fishing and Conservation of the Living 
resources and the Continental Shelf. 


The Second Conference was held in 
1960 concerning the delimitation of the 
territorial sea. The Third Conference in 
respect of which so far ten sessions have 
been held from 1973 onwards continued 
the efforts to evolve a comprehensive law 
“dealing with all matters relating to the 
Law of the Sea”. The eleventh session of 
the Conference is programmed from 8th 
March to 30th April, 1982 in which neam 


undertook | 


ly 160 countries congregated at New 
York for the purpose of finalising and 
adopting an international Convention on 
the subject. 

The General Assembly by resolution 
declared that the sea-bed and the ocean 
floor and the sub-spoil thereof are the 
“common heritage of mankind” and no 
State may claim exclusive sovereignty. 
Further, the United Nations declared that 
exploration, use and exploitation of the 
same shall be carried on exclusively for 
peaceful purposes and for the benefit of 
mankind in accordance with the princi- 
ples and purposes envisaged in the Char- 
ter of the United Nations. 

The magnitude of efforts made by 
world nations in the past two decades in 


_ formulating lasting legal principles in re- 


gard to exploration and exploitation of 


‘oceans reiterate their belief that the key 


to future economic sustenance and pro- 
gress lies greatly in the utilisation of sea« 
wealth. l 

In this session, the Conference has to 
finalise viable and practical solution in= 
novated so far, concerning the establish- 
ment of International Sea-Bed Authority, 
systems of exploration and exploitation 
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of ocean resources. formulation of crite- 
ria relating to the rigkts of land-locked 
and geographically disadvantaged States, 
delimitation of maritim2 boundaries and 
definition of outer limits of continental 
shelf. l 


ESTIMATES OF HIDDEN SEA- 
WEALTH: 


Before going into the legal issues and 
the nature of problems before the Zon- 
ference, let us look at the estimates of 
the hidden’ economic potential of the 
oceans. Right from times immemcrial, 
oceans provided the least expensive “orm 
ot transport known to man. It has been 
a major source of food and also usec as 
dumping ground for waste disposal. 
Oceans are also used for laying commu- 
nication systems under water, through 
pipes and cables, 


Statistics indicate that obout 60 milion 
tonnes of fish are exiracted annually 
from ‘the oceans. Estimetes of Food and 
Agricultural Organisation reveal that 
the food producing potential of the sea 
could be increosed. to 230 million tons if 
efficient harvesting of the fish is under- 
taken in the seas and cceans. ~——s- 

Oceans have got inestimable energy re- 
sources, According to scientific and tech- 
nological surveys, power could be gane- 
rated from oceans by ullisation of tem- 
perature differentials between surface 
layers and lower layers of water. I: is 
estimated that 2000 million megawats of 
energy could be extracted through vari- 
ous technological processes, on wich 
currently research is going on. Thus, the 
Seas and oceans are store houses of 
energy and are capable’ of producing 
power at a.rate. of 200 times the -otal 
present consumption rate of electrical 
energy in the United States.- _ 

The current extraction of oil and gas 
from the off-shore areas is estimated to 
be 23:million barrels per ‘day which is 
about 35 per cent of the total world >ro~ 
duction. Potential off-shore oil resources 
are estimated to be about 2000 billion 
- barrels, which would come to half of the 
presently known on-~shore potential oil 
resources. 


Another great treasure which caters to 
future economic development of the 
world is vast under-wa-er deposits of 
minerals) The manganese nodules which 
are found on oceans’ flcor contain mne- 
rals like. nickel, copper, cobalt and man- 
ganese. On the floor of -he Pacific Ocean 
alone, 1,500 billion mangdnese nodules 
are estimated to be available, 
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Oceans and seas are also used as the 
biggest garbage dump and they are cap- 
able of assimilating waste from all over 
the world without noticeable degree of 
pollution. With the increased transporta- 
tion of oi] and gas across the oceans, dan- 
gers arising out of the pollution and its 
effects are assuming alarming propor- 
tions and it is here that the world nations 
are required to evolve legally binding 
principles to reduce the pollution to an 
acceptable minimum, 


Availability of such vast economic po- 
tential of the sea explains the eagerness 
of world nations to exploit sea-wealth at 
ie earliest and at all costs benefit there- 

om. 


LEGAL ASPECTS: 


The General Assembly adopted the 
“Declaration of Principles Governing the 
Sea-bed and the Ocean Floor and the 
sub-soil thereof, beyond the limits of 
National Jurisdiction” on 17th December, 
1970. by a vote of 108 in favour, none 
against and with 14 abstentions. By this 
resolution, Sea-bed beyond national jur- 
isdiction was declared to be the “Com- 
mon Heritage of Mankind.” 


In the year 1974, the concept of “Com- 
mon Heritage was enunciated ag a prin- 
ciple in the ‘New International Economic 
Order’ and was also expressly incorporat- 
ed in the ‘Charter of Economic Rights 
and Duties of States’, The “Common 
heritage” Declaration legally binds the 
member nations to respect and honour 
the principles expressly accepted therein. 
It is thus clear that the exploration and 
use of the oceans shall be carried on for 
the benefit and in the interest of man- 
kind: -oceans being the ‘common heritage 
of mankind’ are not subject to national 
appropriation and they should be used 
exclusively for peaceful purposes; the 
activities of States in the exploration and 
use of oceans should be carried out in ac- 
cordance with international law; and that 
the United Nations should endeavour to 
provide direction and purpose to inter- 
national and inter-governmental activi-. 
ties with regard to exploitation and ex- 
plorations of oceans. ` 


From the Declaration of the General 
Assembly, a number of crucial legal is- 
sues arose concerning the following to- 
pics — namely, the right of access of the 
coastal as well as land-locked States to 
the resources of the oceans: determina- 
tion of territorial sea and fishing zones; 
delimitation of Continental Shelf; innova- 
tion of practical and binding legal princi- 
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ples governing the exploration and ex- 
ploitation of sea-wealth beyond the na- 
tional jurisdiction; arms control possibi- 
lities in seas and oceans; creation of re- 
gulatory mechanisms and international 
machinery for controlling the exploitation 
operations; and the establishment of judi- 
‘cial machinery for settlement of disputes. 


Both at the United Nations and other 
fora these questions were examined in 
great detail. Land-locked and geographi- 
cally disadvantaged States opposed the 
“exclusive economic zone” theory which 
mostly benefit the Littoral States. 


The Eleventh Session of the Law of the 
Sea Conference at New York is seized 
with finalising legal principles on various 
crucial issues over which deliberations 
have been going on ever since 1958. 
Great Powers and Third World coun- 
tries have expressed their reservations 
on some knotty issues which eluded solu- 
tions so far, ang in this session they have 
to be finally resolved. 


INTERESTS OF THE THIRD WORLD 
COUNTRIES : 


Developing nations in the Third World 
have expressed considerable concern over 
the proposed systems of exploitation and 
exploration of the sea-bed minerals. 
There is general agreement that a ‘Sea-~ 
Bed Authority’ is to be constituted and a 


mixed system of parallel exploitation is 


to be carried out by the authority and 
the international contractors as well. 
Third world countries are anxious that 
the Sea-Bed Authority should from the 
very inception, not only exercise effec- 
tive control over the entire range of acti- 
vities but also ensure that “Enterprise”, 
the business arm of the Authority, should 
engage directly in the exploitation of 
sea~wealth. 


One of the crucial questions facing the 
Conference is regarding the imposition 
of obligations on the advanced countries 
to transfer exploitation-technology to 
the Sea-Bed Authority and also to devel- 
oping countries. This is yet to be finally 
resolved since the developed countries 
have not so far agreed on any mutually 
acceptable formulae. 


Questions relating to the investment of 
the capital, issue of licences by the Auth- 
ority to private corporations 
enterprises of industrialised countries and 
' criteria for sharing of the revenues, are 
also to be finally resolved by the Confer- 
ence. If both capital and technology are 
not adequately made available by the in- 
dustrially advanced nations the whole 


and State. 
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exercise may end up in monobolisation 
by rich nations and deprive the Third 


world nations of their dues in “the Com- 
mon Heritage of Mankind’, 

The Third world is insisting on geo- 
graphical representation in the composi~ 
tior of the Governing Council of the Sea~ 
Bed Authority. Advanced countries are 
not responsive to this and they fovour 
preferential representation to special ih- 
terest groups in the Council. Major dif- 
ferences still remain to be finally resolv- 
ed on questions relating to the financial 
base of the Authority and also the inter- 
ests of potential governmental and pri~ 
vate investors in mining the sea~bed. 


Some other basic questions are: What 
qualifications should be taken into ac- 
count in giving licences for sea-bed ex- 
ploration and mining contracts? What 
Economic controls should be insisted upon 
and applied to the extraction of sea-bed 
minerals? The Third World is greatly in- 
terested in getting adequate safeguards 
incorporated in the Convention to ensure 
prevention of monopoly by the advanced 
nations in benefiting from the sea-bed 
resources. 


Questions relating to the rights of land~ 
locked and geographically disadvantaged . 
States in regard to fishing rights on high 
seas are on the agenda, Problems relating 
to demarcation of continental shelf have 
eluded final solutions in the past. The 
‘Informal composite negotiating text’ pro- 
vides for minimum limit of 200 miles of 
continer-tal shelf While some countries 
Suggest a limit of 300 miles, some others 
suggest that the fixation of the limit 
sheuld be linked to the formula that may 
be evolved on payments and contribu- 
tions in the agreed revenue-sharing~ 
scheme. Problems relating to marine and 
environmental research and technology 
and delimitation of maritime boundaries 
are alsc issues requiring final decisions af 
the Conference, 


SETTLEMENT OF DISPUTES: 


Another major problem is the innova 
tion of suitable machinery for settlement 
of disputes. Taking into account the parti- 
cipation of multiple economic interest 
groups in the exploration of sea-bed and 
ocean-floor, the Negotiating Text sug- 
gests a Tribunal with jurisdiction to 
settle disputes that may arise between 
corporations, individuals and States and 
Sea-Bed Authority. What is provided 
here is for compulsory settlement of spe~ 
cified categories of disputes by the “Law 


of the Sea Tribunal”, 


1982 


Under the scheme, it would be open to 
parties to- choose, when2ver any dispute 
arises, any one of the options available. 
A State can approach the Internat-onal 
Court of Justice or resort to general arbi- 
tration procedure or special arbitration 
procedure prescribed for dealing with 
such specific disputes. It can also approach 
depending on the nature of the dispute 
the: Tribunal contemplated under -the 
Negotiating Text for the compu_sory 
settlement of the disputes. 

PROSPECTS OF EARLY CONVENTION: 

The issues before the Conference are 
enormous and complicated. Solutions., 
therefore, have-to be carefully articulat- 
ed, because every decision taken today 
would affect many marry future gemera- 
tions as well. The decision of the United 
States to attend and participate in the 
deliberations of the eleventh session, 
after a lapse of one year, revives the 
hope of. an early Convention on the sub- 
ject, 

The world is anxious that the present 
Conference at New York convened by 
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the United Nations should succeed in pro- 
ducing a comprehensive treaty to harvest 
the sea-bed and its potential wealth in 
the larger interests of mankind. And that 
depends on the determination of the par- 
ticipant States and co-operation of Great 
Powers, 


India, as a country with vast and enor- 
mous ocean areas around, is greatly m- 
terested in not only participating in the 
Conference but in endeavouring to see 
that the objects of the Conference area 
accomplished, i 


If the Conference succeeds in producing 
an early International Convention on thé 
subject, it would be a milestone in the 
historic efforts of the United Nations for 
establishing the New International Eco- 
nomic Order for which all the’ Member 
Nations solemnly committed themselves. 
It will also help in narrowing the gap 
between the developed and developing 
countries and facilitate steady and rapid 
economic and social development. 


BOOKS REVIEWED 


LAW VERSUS JUSTICE. Ist Ecition 
1981: By V. R. Krishna Iyer. (De2thi: 
Deep & Deep Publications, 236 Pp. 
Rs. 75). 

This is an anthology of Justice Y. R. 
Krishna Iyer’s eleven articles the central 
theme of most of whick is the traditional 
conflict between the rigidity of the law 
and the requirements of justice. For most 
of us reading Justice Krishna Iyer’s writ- 
ings is an educative process. Innumer- 
able judges, lawyers and legal scholars 
have learnt from his novel ideas, orizinal 
imagination and innovetive expressions. 
Some of them have also tried to imitate 
him. Krishna Iyer is, however, in_mit- 
able. Few can reach anywhere near him 
either in knowledge or in style. 


Many have accused Justice Krshna 
Iyer of verbosity and prolixity. In his 
Foreword to the book under review Jus- 
‘tice D. A. Desai calls them critics ‘who 
praise simplicity in language on account 
of their inability to enjoy the vast ex~ 
panse of English dictionary.” We agzee: 


Despite his academic greatness and un- 
ique judicial acumen, Krishna Iyer has 
always been a living tower of humility. 
He, is, in fact, humility and modesty per- 
sonified. In his preface to the book under 
review he apologises to its buyer who is 
paying for “old ideas end mese words”; 


little does he realise what treasure the 
buyer is -acquiring in this low-priced 
work of a great author standing on a very 
high pedestal of socio-legal learning. 


“Law is often not on talking terms with 
Justice and.is even hostile’ to it” — the 
“author says in his preface. And he ex- 
plains and illustrates this striking state- 
ment in his eleven articles included in 
the book. One may not share the enco- 
miums that he throws on a brother judge 
(late M. C. Chagla), but his discourses on 
“Indian industrial jurisprudence” and 
“third world jurisprudence” are indeed 
stimulating and thought-provoking. So 
are his observations about the “vigilance 
mechanism in public sector’ “bill of 
rights for the disabled.” and ‘develop- 
ment-oriented system of government”. 
There is, of course, not a single page in 
the book that does not give to the reader 
considerable food for thought and action. 
In what context the eleven articles in- 
cluded in the book were originally writ- 
ten? Nowhere in.the book this is clarified. 
We think it is a rather perplexing omis- 
sion. 


There is an index in the book, but who- 
ever has prepared it has done serious in- 
justice both to the great author and his 
readers, We find nothing in the index 
but names of persons referred to in the 
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articles. It should have in fact been a 
subject-index..of the learned author's 
ideas. Most certainly he was not writing 
about persons named in the book (except 
in the tenth article relating to M. C. 
- Chagla). The index, however, seems to 
have treated the whole book merely as a 
multi-biographical work. 


Printer’s devil, too did not spare the 
book. It could not have done so merely 
due to the author’s eminance. These 
Shortcomings of the book do not, of 
course, detract an iota from the value of 
what Justice Iyer himself has to say in 


its pages, : 
i Dr. TAHIR MAHMOOD, 





“PRACTICAL PROBLEMS ON PRAC- 
TICE AND LAW OF BANKING IN 
INDIA, 3rd EDITION 1981 by Shri 
Satya Narayan Patodia, M.Com., C.A. 
11L.B., F.1-B. (London) etec, Published 
by M/s. Bankers’ Books Publishing 
House (P.) Ltd., 88 Indra Colony, Bani 
Park, Jaipur, Pages 306. (Excluding 
Appendices), Price Rs. 30/-. 


1978 to 1981 is just a short span of. 


three years or so and this book is in its 
3rd edition with 8 reprints in between, 
in this short period. This is the surest 
indication of how well the book has been 
received, 


“Banking” is a serious business. It 
deals with monies which belong to others 
and which still other class of’ people use 
and the Bank or Banker is the connect- 
ing link between the depositor and the 
borrower. The job of keeping both par- 
ties pleased and secure and yet be with- 
in the framework of law poses ` various 
problems. 


This book is a sort of quiz-book “for 
bankers, In day-to-day business the 
many tricky situations that crop up pose 
a quiz — a problem — and this book 
provides a tangible answer, 


On going through the 314 various pro- 


blems raised and the answers supplied 
by the author one is convinceg that the 
author has taken pains to collect various 
problems arising in Banking business and 
provided pragmatic - answers in simple 
language. Any person desiring to appear 
at various banking examinations will no 
doubt find this book as a useful guide. 
Even ‘a layman whose contacts with the 
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Bank are few. and far between will find 
the -book instructive and interesting, 
B, D, B. 





LABOUR AND INDUSTRIAL LAW, 
FIRST EDITION 1982, by S. N. Gupta, 
B.A. (Hons.), M.A. (Econo.), M.A, 
(Poli. Se.), LL.B. (Cal), Advocate, 
Published by Mrs. A. D. Gupta, for 
and on behalf of the Commercial Law 
Publications, E. 157 Kamla Nagar, 
Delhi, Pages iv+252, Price Rs. 65/-, 


This book is a compilation of 36 essays 
by different authors, which deal with 
various problems relating to relations be- 
tween the workmen and management, 
The heading of the book itself suggests 
that it deals with Labour and Industrial 
Laws.. The essays are written by learned 
writers who have deeply studied the sub- 
jects on which they could, with authority 
express their opinions, The book there- 
fore is very informative and valuable 
one, 


The book contains articles on the pro- 
tection and welfare of the workers; 
trade union, etc. etc. These days we hear 
a :ot about concentration of economic 
power and the various evils_ resulting 
therefrom and multi-disciplinar:7 research 
and other matters relating to discipline 
in industry. These subjects are discussed 
critically in some of the articles included 
in the book. It is seen from the contents 
of this collection of 36 essays that most 
of the important matters concerning the 
labour and industrial laws are incorpo- 
rated in this small book, 


It is felt that this publication of the 
articles by eminent authors shall meet 
the long-felt need of getting, in one book, 
various matters relating to labour and 
Industrial laws and the views of the dis- 
tinguished writers expressed in pithy 
lar.guage. The book is sure to be welcom- 
€d not only by persons dealing with 
the labour and industrial laws but also 
by the Legal Community concerned with 
Labour Laws and Labour disputes. It 
will be a useful reading to the union and 
labour leaders and students who have to 
study “Labour” as ong of the subject for 
their examination, _ 

L.K.K. 


. “PROFESSION — THY NAME IS TRADE” 
1. Phiroza Anklesaria, B. A, (Hons.), LL.B.. LL. M. (London), Advocate; High. 
Court, Bombay, Solicitors, Supreme Court of England. 


“very man has a right to utter _ what 
_ he thinks truth, and every man has a 
“ right to knock him down for it.” 

i —3Jamue] Johnson 

~ With an apology to the Bombay Bar, 
where the dual system still prevails, the 
writer says that monopolistic and restric- 
tive „practices have crept into and conta- 
minatèd: every sphere of it, thereby <e- 
sembling the prestigious legal profess.on 
to a roaring trade, in the name of law. 

Speaking specifically, the writer says 
that under the existing dual system, 
monopolistic and restrictive practices, 
unique in their nature to a profession, as 
distinguished from a trade, have invaded 
the following, among otker, spheres of 
the legal profession, that is to say: 

(a) in the matter of providing partner- 
ship prospects to qualified persons, em- 
ployed in law firms, with a right to a 
fair share in the goodwill and profits of 
the firm, according to the value of legal 
services rendered; 

(b) in the methods of procuring prozes- 
sional work, in competition with pro es- 
sional rivals; . 

' (e) and in the methods of distribution 
of litigation work by the Solicitors’ firms, 
among: the members of the bar; 

(d) Government litigation work is 
treated as a separate class, 

At the very outset, the writer says 
. that, in- spite of the abolition of the cual 
system, by the Advocates (Amendment) 


Act, 1976 (107 of 1976), es from ist Janu-. 


ary 1977, a comparatively small body of 
professionally qualified men, still describ- 
ing themselves ag “Solicitors”, haring 
formed themselves into large and power- 
ful professional partnarships amassed 
and accumulated the bulk of the prafes- 
sional -work; lowered the standards of the 
profession; ‘increased the cost of litiga- 
tion; indulged. in sectional profit-making; 
created a select class of favourites at the 
bar; classified the legal’ profession into 
economically upper and lower divisions; 
perpetrated an atmosphere of suspicion, 
fear and injustice, destroying one’s 
confidence in the very probity and fair- 
ness of professional dealings; rendered 
the fundamental freedom, to practice any 
profession, enshrined in Article 19 (1} (g) 
of the Constitution of India a mockery; 
demolished all considerations of com- 


‘or persons privileged by capital, 


_Mmendable public service and desirable 
personal conduct; and worst of all, wiped 
off all considerations of decent humane 
values, with which one can credit a right 
thinking and socially responsible human 


being. 


The writer respectfully submits that 
the various monopolistic and restrictive 
practices, more specifically discussed here- 
inafter, have brought about concentration 
of professional work in the hands of a 
select few and, thereby brought about a 
concentration of economic power to the 
common detriment, as aforesaid. . 

With the overcrowding of the legal pro- 
fession and consequent employment of ° 
all kinds of commercialised methods to 
survive the intense competition, the pre- 
stigious dual system, inherited from Bri- 
tain, has been warped into a profit-mak- 
ing business. When properly so describ- 
ed, the dual system means an effective 
and meaningful division of professional 
labour -between a set of two lawyers, both 
functioning as professional men, in the 
common interest of the litigant—the soli- 
citor, having prepared all the prelimina- 
ries of the litigation and carefully applied 
his mind to every aspect of it, instructs a 
counsel to conduct the matter in court, in 
a manner professionally valuable and be- 
fitting a person of professional qualifica- 
tions and repute. As against that, ac- 
cording to the writer, the present-day 
dual system is a business. where a small 
section of professional men, in possession 
and control of the bulk of the profes- 
sional work, function in liaison with a 
select group of favoured lawyers, most of 
whom are identifiable as sons of the elite 
con- 
nections or unprofessional considera- 
tions on a tacit understanding that the- 
latter are to give the matter all the pro- 
fessional attention that it needs in con- 
sideration’ of being briefed, whilst ‘the 
former, free of the professional wrangle 
would concentrate on the task of pro- 
curing professional work, instead of pro- 
ficiently attending to it. In the conse- 
quence, the Original Side bar, under the 
dual system so-called, represents formi- 
dable combinations and cliques between 
solicitors on the one hand and a select 
group of their favourites on the other, to 
fhe detriment and complete exclusion of 
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a large majority of others, entitled by. 
right and equal opportunity to practise 
at the bar. The writer says that for a 
qualified person it is not easy to find a 
source of professional work which is nof 
already with a solicitors’ firm and to sur- 
vive independently. In the opinion of the 
writer, the oft-heard plea of “division of 
labour,” which is flourished to justify 
the existence of the dual system, is 
nothing but an attempt to perpetrate a 
monopoly of professional work by a small 
group of professional men (namely, the 
solicitors and their favourites) so as to 
protect their vested interests in their 
“business profits’ by keeping the pro- 
fessional work strictly within their fold. 


Those that do not live in the past, 


. when the solicitors effectively shared the_ 


professional burden of work, nor depend 
upon the benevolence of solicitors to seek 
prospects for themselves and their pro- 
geny, will come forth and confess with- 
out hesitation that slender correspon- 
dence prior to or in the course of litiga- 
tion, introducing the litigant to the coun- 
sel briefed to draw pleadings,’ providing 
‘the latter with all manner of secretarial 
_ and clerical assistance and sitting by the 
, side of counsel briefed ‘to effectively con- 
duct the litigation, whispering bare out~ 
lines of the matter and relaying the in- 
Structions of the-anxious litigant are 
- tasks which can be performed by the 
. \itigant himself or a lay person employ- 
ed by him asa business agent or a 
middleman. Performance of such tasks 
cannot be called “practice of the profes- 
sion of law” under the provisions of Sec- 
tion 29 of the Advocates Act, 1961, nor 
can such non-professional services be 
called “division of labour” so as to justify 
the existence of the dual system, _ and 
much less to legally and morally sustain 
any claim to fees for any “professional 
services rendered”. The overburdened 
and poorly paid managing clerk or an 
oppressed and underpaid junior solicitor 
employed by the firm and put in charge 
of the litigation is no fair treatment of 
the poor litigant who approaches the 
‘policitor’s firm, undaunted by the heavy 
cost of litigation that it entails, in the 
good faith and belief, that a responsible 
member of the firm in whom he had 
placed confidence will personally be in 
charge of the litigation. The hapless liti- 
gant at the end of it all is left without 
a remedy, when it transpires that some 
counsel unknown to him, who is briefed 
on his behalf, has not given the matter 
the thought and attention that it deserves, 
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‘whether for. reasons of lack of capacity 


or -want of time or otherwise. From this 
angle, the writer says that, the dual sys- 
tem impedes the direct and effective 
choice of counsel which a litigant is en= 
titled to make for himself. 

The writer says that shorn of its false 
glory, the dual system has come to be a 
trade, where the institution of: middle- 
men has substituted the ability™to pro- 
cure work for the ability to attend to it 
proficiently and conveniently solved the 
problem of required. merit by patronage 
and politics, so as to oust the individual 
professional, struggling on the basis of 
merit and ability. os 

The writer 
problem created 


that the 
by the operatiow 
of the duail system as afore- 
said; assumes graye importance in 
view of the fact that in other places 
where the solicitors do not hold-sway the. 
dual system and the institution of mid- 
dlemen that it has created still exists, 
with small variations in form inasmuch as 
a brute forcé of what is described as “ad- 
vocates on record” take their place, and 
virtually the same situation prevails that 
is to say, there is no division of profes- 
sional labour, but there is a division only 
of the: professional gains, between he who 
finds the work and he who does it, 

The writer submits that the expression 
“practise of the profession of law” in 
S. 29, and the “Right of advocates to prac- 
tise”, guaranteed by S. 30 of the Advo- 
cates Act, 1961, read together, contem- 
plate that an advocate shall not, appear 
and plead for a party and render com- 
prehensive legal services of all the three 
kinds as mentioned above. Therefore, 
according to the writer, there is no war- 
rart or legal justification for splitting up 
the legal services between those who 
merely act or appear as solicitors or ad- 
vocates on record on the one hand and the 
others, who plead on being briefed by 
the former. Tke writer submits that it . 
is this distinction which is responsible, 
inter alia, for increasing the costs of the 
litigation and perpetrating the evils com- 
plained of. Until this distinction is re- 
moved, there can be no effective abolition 
of what is described as the “dual system”. 
By changing the terminology from “soli- 
citors” to “advocates on record” in the 
Advocates (Amendment) Act, 1976 (107 
of 1976), the legislature has provided no 
redress against the evils complained of. 

Dean Roscoe Pound has euphemistical~ 
ly defined a profession as a group of men, 
practising a learned art, as a common cal< 


submits | 
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ling, in the spirit of publie service. Lord 
Halsbury has been more realistic in ġe- 
fining the profession by contrasting it 
with a trade, namely, that its profits sre 


dependent upon personal qualifications or ` 


purely intellectual skill, in which no capi- 
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tal expenditure or capial expenditvre ' 


of a relatively small amcunt is required 
to be made (vide Halsbury’s Laws of 
England, Third Edition, Volume 20, p. 
243). Having regard’ to .both these defini- 
tions, however, the writer. feels that, 
capital investment which is the basis of 
a solicitors’ partnership firm and the abi- 
lity to find work as -distinguished from 
the ability to attend to it proficient, 
which principally account for the succ2ss 
of this small body of professinoal men 
who describe themselves as solicitors are 
factors, which are incongruous to or n- 
consistent with the carrying on of a pro~- 
_fession, as defined either way, inasmuch 
as, they completely ignore the fact tkat, 
practice of a profession, is practice of a 
learned art and its profits mainly depend 
upon personal qualifications and intel- 
lectual skill. 

The writer submits thet the right to 
practise a profession is a statutory right, 
in that it is created by a statute, and its 
scope and existence are subject to ` zhe 
statute and, therefore, when the statute 
is amended so as to take away that right, 
the profession it refers tc cannot survive. 
In England the solicitors’ profession is 
sanctioned by the Solicizors’ Act, 1957 
(which is an Act to consolidate earHer 
legislation on the same subject), and zhe 
Incorporated Law Society of Solicitors is 
a professional body ircorporated and 
regulated by the Royal Charter (vide 
S. 86 of the Solicitors’ Act, 1957). In India 
the solicitors’ profession was sanctioned 
by the Advocates Act 1951 (vide Ss. 2 (c), 
29, 30 and 31 of the unamended Act). Af- 
ter the enactment of the Advocetes 
(Amendment) Act, 1976 (107 of 1976), the 
dual system was abolished and the sli- 
citors’ profession was abrogated by mak- 
ing the relevant amendments to the Ad- 
vocates. Act, 1961, which sanctioned the 
profession of solicitors. Therefore, the 
writer respectfully submits that, the 
solicitors’ profession no longer exists, and 


the -Bombay Incorporated Law Society 


cannot survive and contmue to hold its 
qualifying examinations The wr-ter 
submits that S. 26 of. the Indian Com- 
panies Act, 1913 (which is the equivalent 
of S. 25 of the Companies Act 1956), does 
not create a right to practise a profess-on, 
‘especially when such profession is aboli« 
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shed by a relevant statute. The writer 
submits that, continued existence of the 
Bombay Incorporated Law Society and 
the profession of solicitors is a contraven- 
tion of the statutory provisions of the Ad- 
vocates Act, 1961, as amended by the 
Advocates (Amendment) Act, 1976 (107 of 
1976), and it is, therefore, illegal. Accord- 
ing to the writer, the various amend- 
ments to the objects contained in the 
Memorandum of the Bombay Incorporat- 
ed Law Society do not alter the fact that, 
it perpetuates the profession of solicitors, 
and though it no longer refers to them 
specifically, it in fact distinguishes its 
members in identity, status and qualifica- 
tions from the members of the legal pro- 
fession in general, who are referred to as 
“advocates”, The writer says that, the 
amended objects in the Memorandum of 
the Bombay Incorporated Law Society . 
are sufficiently covered by the Advocates 
Act, 1961, and the functions assigned to 
the Bar Councils of the Centre and the 
States respectively constituted thereunder. 
The writer submits, in the above circum- 
stances, that the continued existence of 
the Bombay Incorporated Law Society, 
is nothing but a device to protect the 
vested interests of a small group of pro- 
fessional men who are its members. 

As a matter of fact, so far as Bombay 
is concerned, as a consequence of the 
continuation of the Bombay Incorporat- 
ed Law Society and the profession of 
solicitors, the stratification in the legal 
profession intended to be abolished, con- 
tinues to be very much accentuated by 
the glittering establishments of large and 
powerful solicitors’ firms; and ‘the costs 
of the litigation intended to be reduced, 
have on the contrary increased, with the 
newly granted liberty to the solicitors to 
appear on the Original Side of the Bom- 
bay High Court, even if a counsel is 
briefed to actually conduct the matter. 
The solicitors have not suffered any loss 


-of clientele, and even today a substantial 


part of the litigation on the Original Side 
of the Bombay High Court continues to 
be initiated through solicitors’ firms, 
The writer feels that solicitors grouped 
irr mutual interest combinations by way - 
of large partnerships influential in com- 
mercial, industrial, corporate and public 
sectors and adept and experienced in all 
business techniques of procuring work, 
having already acquired and retained the 
bulk of prestigious and paying clientele 
are no fair competition and far more 
than a, match for the vast majority of 
others not working in partnership, but 
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practising singly; 
citors’ profession itself or independently 
at the bar, without: similar advantages. 
The writer says that, the attempt at 
the abolition of the dual system has done 
nothing to diffuse the concentration of 


professional work: and the consequent. 
concentration of economic power in the 


hands of approximately 530 solicitors 
forming a class by themselves, as against 
the 11,000 lawyers struggling for survi- 
val, nor has it done anything to solve 
the grievances of those seeking to suc- 
ceed purely on the basis of merit and 


_ability or paved the way to bridge the 


wide disparity in wealth brought about by 
the dual system for the reasons above- 
mentioned, between the small select 


' . group of solicitors and their favourites 


at the bar on the one hand and the fast 
increasing majority of others joining the 
legal profession year after year. The 
= only thing which according to the writer 
the attempt at abolition has achieved is 
a change in the terminology, by substi- 
tuting ‘solicitors’ with ‘advocates on re- 
cord’, and, ironically, it has thereby imp- 
licitly recognised the very existence of the 
dual system which it intended to abolish. 

The Advocates Welfare Fund Act, 1981.. 
which has been recently brought into 
force in the State of Maharashtra, is an 
eloquent testimony to the deleterious 
state in which the Jegal profession finds 
itself today. It adequately demonstrates 
the disparity in wealth brought about by 
the concentration of professional work 
and economic power in the legal profes- 
sion between a small class of professional 
men, namely, the solicitors and their 
favourites at the bar, privileged by aff- 
luence, influence and establishment, as 
against those others who are forced to 
seek financial assistance even to provide 
. for the eventualities of life. 


The writer says that, the dual system 


prevailing in Britain is certainly no com- 
parison to the “dual system” as claimed, 
prevailing in Bombay. In Britain the dua) 
system, as pointed out above, is sanction- 
ed and regulated by legislation (that is, 
the Solicitors’ Act; 1957, and preceding 
legislation); there are (as at the end of 
1981) 52,000 solicitors on the Roll in Eng- 


land and Wales, out of which 39,795 have: 
taken out practising certificates, as com-_ 


pared.to only 4,685 practising barristers; 
solicitors are really professional 
men, in that they practise as solicitors in 
the Supreme Court, in any county Court, 
in any inferior court-of law or equity, in 
ecclesiastical courts and in all matters 
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relating to -application to obtain notarial 
facilities (Sec. 2 of the Solicitors’ Act, 
1957), Whereas in actual practice they 
actively praticipate in the conduct of 
litigation in Magistrates’ Courts and 
county courts, they ensure that various 
technicalities of the litigation are duly 
complied with in the High Court. As 
contrasted with that, in Bombay there 
is at present no legislative sanction for 
the existence of the dual system and the 
solicitors’ profession at all; there are only 
530 solicitors as against approximately 
11,000 praclising advocates; and, generally, 
solicitors do not actively participate in the 
conduct -of any litigation in any ‘court 
whatsoever, nor are they reputed to com- 
ply with the various technicalities of the 
litigation efficiently and in good time. 

The writer, in addition to what is 
stated hereinabove, submits that the con- 
stitutional freedom to practise any pro- 
fession,. enshrined in Art. 19 (1) (g), is 
rendered nothing but a mockery — if 
qualified and able people are not pro- 
vided a fair and equal opportunity to 
practise in the legal profession indepen- 
dently, without . currying anybody’s 
favour or seeking anyone’s patronage; if 
monopolistic and restrictive practices are 
allowed to thrive, so as to bring about 
a concentration of the professional work 
in the hands of a select few to the detri- 
ment and entire exclusion of all others; 
and if the profession ig so built up that 
only those with capital and connections, 
patronage and politics can succeed, and 
do so as to oust the professionals, qualifi« 
ed by merit and ability, in their practice. 
The writer says that a profession in 
which there is no place for a professional - 
is contrary to all norms of humanity and 
equity, Justice and good conscience and 
rotten to the core. Therefore, the root of 
the problem is far more serious, accord~ 
ng to the writer, than the. fact that the 
litigant in a -poor country like India, 
cannot afford te pay for services of a set 
of two lawyers, that the. dual system ig 
inconsistent with the pattern of the legal 
system prevailing throughout the country. 
and that a democratic country like India, 
committed to. the uplift of. the majority, 
should not tolerate a legal system. that 
creates a pernicious monopoly and ad- 
vances the interests of a minority, at the 
expense of a vast majority. 


. On the Government panels {on the 
Original Side) things are not any easier. 
Ninety-five per cent of the work, appro- 
ximately, on the Government panels ig 
reserved by the Government Pleader and 
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a small caucus of favourites. On _one 
panel the distribution of work is entirely 


in the subjective discretion of three or 
four persons described as “Advocates to. 


the Govt.”, and the distribution of wak 
is restricted only to a handful of their 
favourites, There is a bar applicable to 
lawyers on the junior panel relating to 
acceptance of work against the Govern- 
ment. Therefore, the predicament of the 
junior advocates is inereased beyond 
measure, in that, on the one hand thase 
on the junior panel are not allotted Gov- 
ernment work, and on the other hand, 
they are restrained from accepting werk 
against the Government. In order to con- 
sider the consequences of the concentra- 
tion of Government work in the hands of 
a hadful of favourites, one need only 
look at the manner in which Government 
litigation is conducted and the results 
thereof, besides the strictures of he 
courts frequently voiced against those at- 
tending to the Government litigation. 
The writer says that, nc notice whatso- 
ever is taken of any complaints made in 
respect of these panels and day-in nd 
day-out lacs of rupees are poured down 
the drain of Government litigation, with 
no thought for the publie cause whick is 
defeated for lack of competent handling. 
The writer says that the arbitrary end 
autocratic distribution of litigation work 
on the Government panels, (on the Cri- 
ginal Side) without recourse to any pon- 
ciples of public responsibility, good con- 
science and fair play and above all, with- 
out any effective source of redress, hnas 
resulted in the monopoly of Government 
litigation work in the hands of a few, 
whose political influence and avarice, 2x- 
ceed their professional ability, 


The writer says that the ill effects of 
the concentration of professional work 
and economic power are felt far more 
intensely in a profession, than in a trede. 
This is because, the profession is a smal- 
ler circle of qualified people, intensely 
competitive, though ostensibly function- 
ing as a sophisticated fraternity, creating 
an appearance of having avoided stark 
commercialism, by setting up an aura of 
high -professional standards of | puDlic 
service and personal conduct, as distin- 
guished from a trade, where the profit 
motive is openly and legitimately ac- 
knowledged ag the driving force of all 
activities. As a consequence, there is a 
tendency in the profession to be inhibit- 
ed, particularly in the matter of seeking 
reform,. which is converiently employed 
by those with a-tougher hide, to blend 
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_ commercialism to whatever extent suited 


to their purposes and make profits by 


. means that have nothing to do with the 


“practise of the profession of law”. 

In the above circumstances, with parti- 
cular regard to (i) the definition of a pro- 
fession discussed above and (ii) the free- 
dom of a litigant to be represented by a 
lawyer of his choice, the writer has sug- 
gested certain reforms, principally with 
the object of disintegrating the concen- 
tration of professional work and econo- 
mic power in the hands of a select few, 
so as to bring about a better distribution 
of the professional work among a larger 
number of professionals, and thus to 
avoid the ill effects of monopoly perpe- 
trated by a small section of the profes- 
sionals and their favourites, to the com- 
mon detriment, in the manner aforesaid. 

2, Concentration of economic power. 

Though it is not possible for the writer, 
in the very nature of things, to arrive at 
the conclusion of concentration of pro- 
fessional work, resulting in the concen- 
tration of economic power in the hands 
of the solicitors, with reference to the 
quality or quantity of the professional 
work and the income derived therefrom, 
on the basis of any concrete figures as 
such, the writer submits that the conclu- 
sion is nevertheless well supported for 
the reasons mentioned hereinafter. The 
dual system was recognised by the Bom- 
bay High Court in respect of contentious 
work on its Original Side prior to Ist 
Jan. 1977. 

Under the dual system as aforesaid, a 
solicitor could not actually appear and 
plead in any contentious matter on the 
Original Side, but his function was con- 
fined only to instructing the counsel 
briefed to conduct the litigation in court. - 
On the other hand, the rules framed by 
the High Court on its Original Side did 
not permit any advocate, with the excep- — 
tion of certain listed matters, to act, ap- 
pear and plead in any contentious mat- 
ter on the Original Side, unless the lat- 
ter was instructed by. a solicitor. 

The dual system in the above form was 
abolished by the Advocates (Amendment) 
Act, 1976 (Act No. 107 of 1976), as from 
lst January 1977 and the Rules of the 
Bombay High Court (Original Side), 1957, 
which prior thereto recognised the dual 
system as aforesaid, were amended. As 
a consequence, the respective disabilities 
mentioned above, both of the solicitors 
and advocates, were removed and each 
batch of these professionals was render- 
ed fully. competent, as advocates, to act, 
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appear and plead in = any 
matter whatsoever on the Original Side 
of the Bombay High Court. 

With the above background, the fol- 
lowing factors may be considered : 

(a) Prior to Ist January 1977 all suits 
and civil proceedings on the Original Side 
of ‘the Bombay High, Court, namely, all 
suits of a civil nature, all testamentary 
and administrative suits ~and suits in 
Parsi matrimonial matters. were exclu- 
sively in the hands of solicitors. In. other 


words, virtually all litigation, worth its - 


: name, on the Original Side of the Bom- 
bay -High Court was the exclusive pre- 
serve and privilege of the solicitors. As 
a consequence, no advocate, save that 
-favoured or patronised by a solicitor, 


v. could appear and plead on the Original 


Side of the Bombay High Court, save and 
except in some listed matters, such as, 
applications under Art. 226 of the Con- 
stitution, Income-tax, Wealth-tax, Gift- 
tax, Estate Duty and .Sales Tax Refer- 
ences, references under the Land Acqui- 
sition Act, 1894, Cases under the Charter- 
‘ed Accountants Act, 1949, and insolvency 
matters (vide old R. 35 of the Bombay 
High Court (Original Side) Rules, 1957). 
In the above circumstances, the writer 
Says that, as on Ist January, 1977, in re- 
spect of a period thereto, the then small 
batch of approximately 465 solicitors was 
exclusively in possession of, and had 
completely monopolised, virtually all the 
litigation work (properly ‘so described) on 
the Original Side of the Bombay High 
Court and thereby prevented 6,804 advo-' 
cates then practising in Bombay from 
, competing for the work. ~ 
(b) At present there are approximately 
530 solicitors and 11,000 practising Advo- 
cates in Bombay. 
(c) On ist January 1977 there were 
5,732 Civil Suits pending on the Original 


Side of the Bombay High Court, which 


remained with the Solicitors, notwith- 
standing the abolition of the dual system 
(if at all) by the Advocates (Amendment) 
Act, 1976, as aforesaid. 

(d) In addition to the pending Civil 
Suits, a sizeable bulk of the litigation 
instituted on the Original Side of the 
High Court, between 1978 and 1981, was 
instituted through the solicitors’ firms 
and, therefore, with them, notwithstand- 


ing the technical abolition of the dual. 


system; The writer says that most of the 
following suits and civil proceedings are 
instituted and filed through the solicitors’ 
_firms and, therefore, in their hands + 
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Year Civil Testamen- Adminis- Parsi Matri- 
- Suits. tary Suits trative monia 
' Suits Suits 
1978 1,785 40 28 35 
1979- 1,842 . 32 49 45 
1980 1,997 44 35 45 
1981- 2,089 37 83 38 
The writer verily believes and esti- 


mates that as on 3lst December 1981, the 
bulk of the 9,259 Civil Suits, if not more, 
filed and pending on the Original Side 
of the Bombay High Court, are in the 
hands of the solicitors, and the so-called 
abolition of the dual system has made no 
significant difference at all. 

(e) The writer submits that if-one con- 
Siders the, fact that 9,359 suits or virtual- 
ly all the suits filed and pending on the 
Original Side of the Bombay High Court 
are in the hands of a small body of pro- 
fessional men, namely, 530 solicitors, as 
against 11,000 Advocates ` practising in ' 
Bombay, one gets a rough and ready idea 
of the extent of the concentration of con- 
tentious work in their hands. The writer 
says that this fact must be appreciated © 
in the light of the fact that there are 
29,484 Advocates practising in the whole 
of Stete of Maharashtra, out of whom 
11,000 Advocatas are practising in Bom- 
bay itself, 

The writer submits that the dual sys- 
tem is most unsuitable where the num- 
ber of solicitors (530): is disproportion- 
ately small as compared to the number 
of practising advocates (11,000 in Bom- 
bay), In such a case the dual system 
brings about a concentration of litigation 
work in the hands of a few, and by al- 
lowing ‘them to form large and powerful 
partnerships, it makes it impossible for 
single individuals to fight the monopoly 
of work in the hands of a select few. Such 
a legal system necessarily suffers from 
the ill effects of restricted and distorted 
competition which in turn brings about 
the monoply of professional work. ` 

(f) The quantum of ‘the contentious 
work mentioned above must be assessed 
with specific regard to two factors, name- 
ly, that litigation work has the tendency 
te multiply and each piece of work be- 
gets more work, and work brings con- 


tacts, _and more contacts bring more 
work. l 
(g) To the quantum of contentious 


work with the solicitors, may be added 
an overwhelming share of non-conten- 
tious work, such as land and property 
deals and negctiations for various licences 
and permissions from the Government 
and local authorities under the numerous 
property legislations, which may be de- 


1982 


\ 
scribed as lucrative in many senses, be- 
sides earning professional fees, The 
growing involvement of fhe solicitors in 
the commercial and corporate fields has 
encouraged a savage competition for 


directorships, inter alia, with the object 


of procuring overseas anc affluent clien- 
tele, ostensibly for the firm, but really 
. for the purpose of augmenting one’s own 
share in the professional partnershin and 
preening on opulent privileges and per- 
quisites, including gratis =rips abroad, in 
the style befitting a grandiose business- 
man. 

(h) With reference to zhe professional 
work in a Single solicitors’ firm arising 
out of directorship of companies and cor- 
porations, the writer invites attention to 
Ss. 11 and 275 of the Companies Act, 1956. 
Under S. 11 (2) a partnership of 20 per- 
sons can be formed for the purpose of 
carrying on any business, other than 
banking, that has for its cbject the acqui- 
sition of gain; and under S. 275, an indi- 
vidual can be a director of 20 companies 
at a time. Having specific regard to these 
provisions, the writer submits that, the 
larger the combination of persons, . the 
greater is the concentration of work in 
their hands. Thus, for an instance, if a 
professional combination in the nature of 
a partnership consists of 15 persons and 
10 of them are individually directors of 
20 companies at a time, it is possible for 
a single solicitors’ firm of this size to cap- 
ture 200 company clients for itself; and 
five of such firms, with fhe potentialities 
mentioned above, can easily monopolise 
the bulk of the professicnal work and 
bring about intense concentration of eco- 
nomic power, the ill effect of which may 
be felt within the small kody of solicitors 
itself being only 530 in number besides 
being detrimental to the legal profession 
as a whole. 


(i) The point made abcve must be ap- 


preciated in the light of the fact that 
there are approximately 155 solicitors’ 
firms, of which not less than 5 are super- 
large firms having a partnership of 10 to 
15 persons, about 12 are Large firms with 
a partnership of 6 to 10 rersons, and rest 
are single-man or small concerns,’ with 
a partnership of 3 to 6 p2rsons. 

(j) The preservation of vested or family 
interests by preparing one’s own sons 
and/or close relatives to take over and 
inherit the professional interests is, ac- 
cording to the writer, remarkably pro- 
minent among the solicitors, as a conse- 
quence of which a large number of soli- 
citors’ firm give an appearance of being 


Profession — Thy Name is Trade 


Journal 103 


‘dominant family concerns closed to out- 
siders employed therein, though they 
may qualify and show merit. 

(k) The concentration of economic 
power within a single solicitors’ firm it- 
self particularly with reference to 
partnership prospects and a fair share in 
the goodwill and profits of the firm, com- 
mensurate with the work load and the 
professional labour, can only be appre- 
ciated with reference to the internal 
functioning of a solicitors’ firm, which is 
generally on strictly commercial lines, 
as is evident from the facts set out here- 
inafter. 

In the above circumstances, the writer 
says that, for a competent person want- _ 
ing to practise independently, the great- 
est hurdle at the bar is to find a source’ 
of professional work, which is not al- 
ready with the solicitors’ firms. 

(1) So far as the litigation work on the 
Government Panel (Original Side) is con- 
cerned, the writer says that, approxi- 
mately ninety-five per cent of the work 
is reserved by the Government Pleader 
and his favourites, and the arbitrary and 
autocratic distribution of work by those 
described as “advocates to the Govt.” 
among a handful of favourites, makes a 
mockery of the long panel of Govern- 
ment advocates. f 
i 3. Professional prospects in a solicitors’ 

rm, 

“Those who follow that part of them- 
selves which is great are great men; 
those who follow that part of themselves 
which is little are little men? (Mencius). 

There is no law or rule of conscience 
to bind little lawmen. 

For those forced by circumstances do 

accept employment on undefined terms, 
there is no alternative but to work as a 
Managing clerk often in the combined 
capacity of a Court Clerk, a general 
clerk and a bill clerk when the exigen- 
cies of the work so require, in addition 
to undertaking professional responsibility 
in respect of the work entrusted and as- 
signed. 
‘+ The overwhelming burden of clerical 
work, distance from the firm’s clientele, 
the daily strain of extracting work from 
an indifferent and underpaid staff to 
comply with a deddline, specialisation in 
a particular branch of law and, above all, 
the general treatment received in an at- 
mosphere of carefully cultivated servility 
is sufficient in the ordinary course to 
break down the spirit and destroy the 
general capability of a complacent law- 
yer to a nullity, 
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self-interest and unconscionable arbi- 
trariness is writ large on everything. Un- 
certain and mean increments in salary 
make decent and honourable survival 
difficult. 

There is no law to make these lawmen 

conform to  conscionable and decent 
standards of human behaviour, nor to 
make them socially, morally or legally 
responsible even for the ten long years 
of a human being withered away in hope- 
less toil, marked only by an increase in 
salary. during that period from the initial 
Rs. 250 to Rs. 945 per month, long hours 
of bonded labour and strain, a habit of 
servitude and a crushed spirit born of 
tiredness and defeat. 
-Taking advantage of the fact that, to 
join another law firm would mean to 
start all over again, with no hopes that 
the prospects would be any better, and 
. in the absence of a sizeable amount of 
capital, office space and patronage, . inde- 
pendent practice was impossible, the un- 
conscionable threat, that to resign from 
the firm would mean an exit from the 
legal profession altogether, was nothing 
but. a mean attempt to extort labour, by 
men who employ principles of equity, 
justice and good conscience, only to the 
affairs of others. 

However, for those that wait indefi- 
nitely with tears and flowers and show 
the réquisite degree of patience and ser- 
vility, there may be a reward (if any) by 
way of a partnership, even if it means a 
capital contribution’ of -Rs. 70,000 to 
Rs. 80,000, no participation in the good- 
will of the firm, a major burden of the 
professional work and responsibility, and 
.a monthly remuneration of only Rs. 3,000 
to Rs, 3,500 for years to come and such 
other terms, including a humiliating lack 
of authority, as would be appropriate to 
a commercial partnership aiming exclu- 
sively at profits by way of a return from 
the investment of capital. 

- Having regard to the facts stated hère- 
inabove, which are reflected in the hap- 
less struggle of thousands: of others, the 
writer respectfully submits: that the law 
that no person can be. admitted into part- 
nership with another, except - with the 
. consent of that other, has been used as 
an instrument of fraud, and it is one of 
the root causes of the commercialism that 
_ bas invaded the legal profession. The 
various restrictive practices perpetrated 
"in the matter. of providing prospects. and 
a fair share in the goodwill and profits 


of the firm have brought about a mono- 


poly of professional prosperity in.: the 
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- hands of a few select partners in a. soli- 


citors` firm, whose investments having 
exceeded their ability, they have exploit- 
with- 
cut the slightest human or. moral con- 
straint, in order to provide and‘ pay for 


‘their ‘own many-splendoured existence. 


The writer submits that the matter of 
prospects in employment with a solicitors’ 
firm is an area of the legal profession, 
which requires constructive and urgent 
reform. 


4. Competition with professional rivals in 
the matter of procuring work 


The writer respectfully submits that 
the fcllowing among other methods of 
procuring work, besides being unprofes- 
Sional, are restrictive practices, inasmuch 
as, they prevent, distort or restrict fair 
competition on merits and result in a 
monopoly professional work in the hands 


of those that successfully employ them. 
Thus: l : l 


Touting (that is, directly or indirectly 
applying for or seeking professional work 
or doing or permitting to be done any 
act calculated to attract business) is con- 
sidered akin to “ambulance chasing” and 
as such inconsistent with the interest of — 
the public, and the honour of the profes- 
sion (Re Solicitor, (1945) 1 KB 368), how- 
ever sophisticated a manner in which it 
may ke undertaken, whether indulged in 
by a layman or a lawyer, doing as much 
harm as done by “fools or knaves”: regu- 
lar association with touts is as bad as 
touting personally; 


. Solicitation is as objectionable as tout- 
Ing (Re Solicitor, 1951) 2 All ER 108 
AC). Business contacts and social liaisons 
established for the real purpose of pro- 
curing professional work, by dining, 
Wining, entertainment and regular visits | 


‘to clubs and social gatherings to provide 


easy accessibility . and prevent oneself 
from .being overlooked, are advertisement 
and solicitation, regardless of the artistry 
or sophistication employed by the ever- 
obliging partners_of an affluent solici- 
tors’ firm.. Though Warvelle (in Legal 
Ethics, p. 59) laments over the «nominal 
observance of rules regarding . solicitation 
both in U. K. and the U.S., he appears to 
compromise with grace in respect of. a 
lawyer “not wanting to himself in using 
fair means” but inserting “a little hint 
now and then, to prevent him being 
overlooked” (Boswell’s Life of Johnson). 
. The writer says that directorships of . 
companies and: an. increasing..scramble for 
them < is; a-factor mainly -responsible- . for 
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introducing and facilitating the imple- 
mentation -of : commercial techniques into 
the legal profession, inter alia, for the 
purpose of procuring prcfessional work. 
The writer feels that professional men, 
who are directors of a large number of 
companies and corporations, can be 
scarcely said to have time for the legal 
profession orto “practise the profession of 
law” as such, though they can be describ- 
ed as lawyers employed in the corporate 
sector, According to the writer, such per- 
sons should be removed from the Ról of 
Advocates, so that the litigants are not 
misguided to refer litigat.on matters to 
them. 


5. Methods of distr ibuting 
bar 


The writer respectfully submits that 
the following among other methods of 
distributing professional work at the bar, 
besides being unprofessioral, are restric- 
tive practices, inasmuch es they prevent, 
distort or restrict fair competition on 
merits, and by virtue of the formation of 
cliques between solicitors and select coun- 
sel, create a monopoly of professional 
work in the hands of a few counsel, who 
are unfairly patronised by the solicitors. 
Thus: 


(a) splitting fees with counsel briefed, 
directly, by payment of- an outright com- 
mission in cash of a certain percentage of 
the brief fees, or indirectly, by maintain- 
ing some kind of a running account þe- 
tween solicitor.and counseL which is never 
-made up or intended to be made up in 
any other manner whatsoever, so as to 
share the payment of fees to counsel, is 
incompatible with the. ethics and disci- 


work at the 


pline of the bar and, as svch, strictly pro- ' 


hibited (vide regulation 46 of the Regu- 
lations of the Four Inns of Court (June, 


1952) ; 
(b) distribution of work by way -of 
reciprocation, for example, in considera- 


tion of procuring professional work or 
some favour through the counsel or a 
near relative of that counsel; 


(c) distribution of work for reasons . of 
communal preferences; - 

(d) distribution of: work to counsel 
who “accommodate” the solicitors, 
inter alia, by making various compromises 
of principles and ethics, so as to be con- 
sidered amenable arid pliable in matters 
of professional dealings; 

(e) distribution of work to those coun- 
sel who: compromise- -ethics and dignity 


- tò strike up a relationship with solicitors, 


based upon -plain: and Same lackeying 
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who capitalise by 
calumny of professional rivals. l 

(f) distribution of work orí the basis 
of an unwritten policy of the firm to 
patronise and favour only select counsel 
or a group of those who read in chambers 
of certain popular seniors. Next to fee 
splitting, according to the writer, this 
is one of the most obnoxious hurdles ` to 
be crossed for the purpose of securing 
work at the bar. The writer says that 


clandestine policy considerations on 
which professional work is confined to 
select class of patronised counsel at the 


bar, is obnoxious for the following among 
other reasons: 

It creates a monopoly of professional 
work at the bar in the hands of select 
counsel and therefore creates a select 
class and promotes sectional interest and 
profit-making, which is contrary to pub- 
lic interest on well-recognised principles 
in law, 

It may sound strange but the doctrine 
of a civil conspiracy has been held to ex- 
tend beyond trade competition and labour 
disputes to the affairs of the profession 
(Thompson v. New South Wales Medical 
Association, (1924) AC 764 PC). The wri- 
ter submits that the patronage of select 
counsel by solicitors amounts to a con- 
Spiracy between those counsel and soli- 
citors in the nature of a gentlemen’s agree- 
ment, which suppresses fair competition - 
at the bar on merits, and it is an unfair 
competitive practice, provable by the 
consistency and continuity of dealings 
between those solicitors and counsel. 

It is submitted that such patronage of 
a select few; to the entire exclusion - of 
others is responsible for perpetrating at 
the bar an unhealthy atmosphere of sus- 
picion, clannishness and cliques, born or 
sophisticated .underhand dealings. - 

It is this restrictive practice, that cor- 
rodes the traditionally high standards of 
the bar by destroying the dignity and in- 
dependence of all those, who in order to 
survive the competition for professional 
work, are forced to find ethically and 
morally degrading ways and means to 
invite such patronage and at the same 
time, virtually driving out of the profes- 
sional persons of competence and merit 
who are not willing to resort to any 
dishonourable means ‘to secure such 
patronage.. 


And worst of all, it is this favouritism - 
that destroys the confidence of the mem- 
bers of the barin the probity and fair 
dealing, subjecting them to‘ an oppression 
at the’ instance of a minority group in the 
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profession, being an unfair restraint on a 


lawful exercise of their right (to practise) 
and forcing them to submit to something 
which is unfair and the result of an over- 
bearing act or attitude ‘of somebody com- 
pounded by a feeling of an unfair con- 
demnation, by those who have even de- 
prived them of an opportunity of proving 
their worth. 

The consequence of one such method 
of distributing professional work at the 
bar, according to the writer, has promot- 
ed a formidable and fast-growing compe- 
tition from the sons of the elite, who with 
the “courage of their connections” have 
shot into prominent practice at the bar 
virtually overnight, unlike the years of 
proven talent of their predecessors. 

In an autobiographical sketch written 
in the Gujarati language as far back. as 
the year 1921, K. M. Munshi a doyen of 
the Bombay Bar, has referred to the fact 
that such practices as mentioned above, 
in the distribution of professional 
at the bar by solicitors possibly prevailed 
even in those days (vide K. M. Munshi’s 
book titled “ {qT qatar ” at p. 279): The 
writer, therefore, says that false con- 
siderations of professional discretion and 
dignity should not stand in the way in 
applying one’s mind constructively to the 
realities of the situation namely as to 
the force and extent of such practices 
. prevailing at the bar in the present day, 
when 530 solicitors exercise an unfetter- 
ed and absolute discretion, to distribute 
the bulk of the professional work con- 
centrated in their hands, among, ap- 
proximately 11,000° practising lawyers, 
vehemently competing for it. 

With particular reference to the argu- 
ment that counsel are briefed by the soli- 
citors by reason of the personal confi- 
dence reposed in them, the writer sub- 
mits, having regard to what is stated 
hereinabove, that it is nothing but 
an excuse to consolidate distribution -of 
work at the bar on considerations that 
are not germane to the interest of ‘the 
litigant. The writer submits that such a 
choice of a counsel by solicitors impedes 
the litigant’s freedom to be represented 
by a counsel of his own choice. Accord- 
ing to- the writer, such choice of counsel 
by middlemen who, as a general rule, not 
having actively conducted litigation, are 
. hot equipped with criteria to judge the 
merit of others, cannot be equated with 
the bona fide and genuine choice of a 
lawyer by a litigant who is personally 
and vitally concerned, No one with a 
sense of. responsibility to the profession, 


N ame is Trade 


work — 


A.LR, 


will vouch for the fact that, only those ` 
counsel patronised by the solicitors are 
the kest or that others not similarly 
favoured are not equally talented and | 
deserving of a fair deal. 

6. Legal profession — a trade or industry 

The corrosion of the high standards of 
the legal profession by elements of com- 
mercialisation is not something of recent 
occurrence. 

In India the overcrowded legal profes- 
sion, which is the only profession for ~ 
livelihood easily within the reach of a 
laymen — unlike medicine, engineering, 
accountancy and the like, to which admis- 
sions are available only on highly com- 
petitive basis—is far removed from any 
notions or considerations of public ser- 
vice, The profit-motive being dominant 
the following among other factors unmis« 
takenly liken it to a trade; 


(i) The commercial lines on which soli« 
citors’ firms ‘operate, with particular 
regard to the importance of capital in- 
vestment and complete disregard for the 
value of professional services rendered. 
It has been held that even a profession 
may assume the character of a business, 
if an element of profit arising from in= 
vestment of capital is introduced (cf. In- 
land Revenue Commissioners v, Maxse, 
(1919) 1 KB 647). 

(ii) The employment of highly compe- 
titive methods in the procurement of pro- 
fessional work. 


(iii) The remoteness and ruthless dis- 
regard of litigant’s interests, in the dis- 
tribution of the professional work at the 
bar. 

(iv) The increasing tendency to bring 
in family interests and make the “busi« 
ness of law” hereditary. 


(v) The dealings with professional work 
and clientele in a thoroughly unprofes- 
sional and commercialised manner, with 
an eye on net profit making for example, 
charging costs disproportionate. to ‘the 
legal services rendered and often on the 
basis of the stakes involved,, reserving 
interests for purposes of personal gain in) 
land and property deals e.g. by way of 
commissions in land sales and ownership 
apartments in building contracts, not to 
speak of involvement for purposes - of 
personal gain in various kinds of com- 


‘mercial and corporate deals, etc. | 


(vi), The existence of a professional 
body, like the Bombay Incorporated Law 
Society, which has all the characteristics 
of a professional guild being an “occupa- 
tional self-interest organisation” (Banga- 


” 
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lore Water Supply v. A. Rajappa, AIR 
1978 SC 548, per K. Iyer J-). , 

(vii) The grandiose life-style and the 
glittering display of all that wealth can 
achieve........ . suggesting the possibility 
of undisclosed wealth ard unreceipted 
income in the hands of those whose busi- 
ness acumen far exceeds their ‘ profes- 
sional ability. ee 

(viii) The emphasis on the ability to 
procure professional work as distinguish- 
ed from the ability to atcend to it pro- 
ficiently. 

(ix) And above all, a contemptuous at- 
titude towards professional qualifications 
and skill, total lack of social or moral 
responsibility and a complete absence of 
humane values. a. 

Other factors, such as absence of the 
highest degree of fiduciary relationship to 
the clients, absence of a relationship to 
colleagues at the bar characterised by 
candour, fairness and unwillingness ’ to 
resort to current business methods for 
procuring work and absence of superior 
intelligence and a sense o= rectitude, have 
removed the present day legal profession 
from the definition of the three learned 
professions, namely, the church, the 
medicine and the law (ci Inland Reve- 
nue Commissioners v. Maxse, (1919) 1 KB 
647 CA per Scrutton, L. J.). 

7. Need for reform 

To survive with dignity, by honest and 
honourable means and to expect a fair 
deal, according to one’s merit and ability 
in a livelihood of one’s choice, is the 
basic right of every human being and 
the minimum that can be legitimately 
expected from a civilizec society. Unless 
and until this minimum is guaranteed, 
the fundamental freedor enshrined in 
Article 19 (1) (g) of the Constitution of 
India, is nothing but a mockery, <“ 

The writer submits thet,,a profession 
is as much a part of the sconomic system 
of a country as a trade, and monopoli- 
stic and restrictive practices perpetrated 
therein, can just as well bring about the 
concentration of economic power and 
operate to the common detriment, as in 
a trade, In fact, the writer feels that, the 
impact of the monopolistic and restric- 
tive practices in a profession is far more 
severe than in a trade, because the pro- 
fession is a smaller circle of qualified 
people, who have every l2gitimate expec- 
tation and right to put their qualifica- 
tions to use. Public interest knows no 
detriment, and human bondage knows no 
form worse than the cruel waste of the 
time and talent of qualified and able peo- 
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ple. "To crush, to. annihilate a man utter- 
ly, to- inflict on them the most terrible 
punishment so that the most ferocious 
murderer would shudder at it......... One 
need only give him work of an absolute- 
ly, completely useless and irrational char- 
acter.” — (Dostoevsky). Therefore the 
writer submits that, it is just as neces- 
sary, and, even more so, to consider re- 
form to check the growth of economic 
power in a profession, as in a trade. 

The writer submits that the law does 
not confer any right to create a mono- 
any res- 
trictive practices for the personal benefit 
of a small section of the legal society, 
whose members are found.to be brazenly 
trading in the name of the profession. The 
arguments as regards the non-availability 
of office space and the inconvenience of 
securing clerical and secretarial assist- 
ance etc, needed in the discharge of legal 
services if the dual system is completely 
done away with, pale into insignificance. 
These are arguments of personal conve- 
nience adopted by a small section of those 
who have not suffered the oppression of 


many. 

if there are any deleterious 
tendencies in a trade, which 
bring about the concentration of 


economic power (vide Rashid Ahmed 
v, Municipal Education Board, AIR 1950 
SC 163), they can be countered by the 
monopolies and restrictive trade practices 
legislation, which is held to ‘be intra 
vires the Constitution of India and well 
protected by Articles 31C and 39C there- 
of. The writer submits that, a legisiation 
on similar lines can also be considered 
to counter the concentration of economic 
power in a profession. 
8. Monopoly, as it applies to the legal 
profession 


The writer respectfully submits that: 


_(a) the unfair denial of partnership 
prospects and a fair share in the good- 
will and profits of the solicitors’ firm, 
commensurate with one’s intellectual 
skill and qualifications and the. value of 
legal services rendered,: is taking an un- 
due advantage of the law of partnership 
so as to create a monopoly of professional 
, prosperity in the hands of a select few 
partners of the firm, replete with motives 
of exploitation and unfair dealing; 


(b) the employment of such methods, 
as are mentioned in paragraph 4 herein- 
above, to procure professional work, 
amount to gaining an unfair advantage 
over professional rivals, so as to create 
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a monopoly of professional work in the 
hands of those that successfully employ 
them, besides being unprofessional: 

(c) the employment of such methods 
as are mentioned in paragraph 5 herein- 
above, to distribute professional work 
at the bar, amount to creating a mono- 
poly of professional work in the hands 
of select counsel at the bar by virtue of 


the formation of unhealthy cliques be- 
tween themselves and the solicitors, be- 
sides being unprofessional. 

For the purposes of determining the 
concentration of professional work, and 


consequently the concentration of the 
economic power, the writer further sub- 
mits that: 

(i) the total number of solicitors in 
Bombay (namely, 530) may be consider- 
ed as a single unit, as against approxi- 
mately 11,000 lawyers practising in Bom- 


bay and entitled to compete for the pro- ~ 


fessional work; 

(ii) within the solicitors’ profession it- 
self, concentration of professional work 
may be located by dividing the firms in- 
to three categories, namely, single-man 
and small firms (of three or less part- 
ners), large firms (of three to six part- 
mers) and super-large firms (of six to 
fifteen partners), in order to determine 
the extent to which combinations of per- 
sons, by way of partnerships, are respon- 
sible for bringing about the concentra- 
tion of professional work in the hands of 
the super-large and large firms so as to 
be detrimental to a large number of the 
Ssingle-man and small concerns that are 
struggling for survival; ; 

(iii) the small and select group of those 
patronised by the solicitors may be com- 
pared to the ever’ increasing number of 
lawyers entering the profession every 
year, who are deprived by such patron- 
age, of their right and equal opportu- 
nity, to practise at the bar. 

According to the writer, the aspects 
of monopoly discussed- above, may be 
considered in the light of the fact that, 
the dual system prevailing is inconsistent 
with the pattern of the legal profession 
in India, as a whole. 

So far as the Government work is con- 
cerned, the writer says that, there is vir- 
tually no ‘distribution at all, and the 
monopoly in the hands of favourites is 
absolute. 


The writer suggests that a constructive ^ 


attempt ‘should be made to: first, ascer- 
tain the causes and the real nature and 
effect of the various restrictive and 
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monopolistic practices prevailing in the 
legal profession; ’ secondly, such restric~ 
tive and monopolistic practices may be 
defined with particular reference to, the 
deleterious effects sought to be prevent- 
ed: thirdly, the criteria for presumption 
as to public interest may be laid down; 
and lastly, concrete and suitable measures 
May be prescribed to effectively over- 
come and discourage the perpetration of 
the restrictive and monopolistic practi- 
ces which bring about the concentration 
of economic power in the legal profession, 
to the common detriment. 


The writer respectfully suggests that 
the following coricept may be considered 
In framing the suggested legislation, 
namely : 

1. Value of work—may be ascertained 
with reference to the professional fees 
ordinarily charged by a solicitors’ firm, 
in respect thereof; _ 

2. Legal services— may include all legal 
assistance, guidance and advice in consi- 


deration of fees chargeable, whether 
actually charged or not; 
3. Restrictive practice may include 


any practice which has or may have the 
effect of preventing, distorting or restrict- 
ing free and fair competition in the legal 
profession, whether in the matter of part- 
nership prospects, procuring professional 
work or distribution of professional work 
at the bar; l 

4. Monopolistic practice—— may include 
any practice which has or’ is likely to 
kave the effect of bringing about the 
concentration of professional work of 
such extent ard value as may be pre- 
scribed, controlling the costs and expen- 
ses at which the required legal services 
may be obtained, unreasonably prevent- . 
ing or lessening competition in the provi- ` 
sion of such legal services, and restricting 
the introducticn of fresh talent in the 
legal profession or adopting practices 
which allow the quality of legal services 
to. deteriorate. 


5. Presumption as to detriment to publie 
interest—- may include any practice 
which is restrictive or creates a mono- 
poly of professional work on the lines 
suggested, so as to be presumed to be de- 
trimerital to the public interest. 

6. Partnership— may include any com~ 
bination of persons or capital for the pur- 
pose of procuring monopoly over pro- 
fessional work. . ` 

The writer submits that a partnership 
among professional people, particularly 
advocates, ought not be allowed at all 
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for the following among 
- namely : | | 
' Firstly, in a professional partnership 
there is a tendency to exploit the per- 
sonal qualifications and intellectual skill 
of others, which is not p2rmissible, sirce 
in a profession the rewards should come 
from the employment of one’s own per- 
' sonal qualifications and intellectual skill, 
as distinguished from a trade, in whcch 
investment of capital plays a significant 
part in earning profits. 

Secondly, advocates are expected to 
"practise the profession of law” (S. 29 
of the Advocates Act (1961), and the per- 
sonal confidence reposed in them by their 
clients cannot be transferred to another. 

Thirdly, in a professional partnersip, 
if permitted, the division of gains must 
relate to a fair division of the “legal sər- 
vices and responsibility”, which is 
possible in a permanent partnership, on 
fixed shares in profits and goodwill, on 
the lines similar to those followed by zhe 
solicitors’ firms. 

Fourthly, professional partnerships, 
which are a large and powerful combina- 
tion of persons and capital, tend to be 
‘most monopolistic, oppressive and profit- 
motivated, as a result of which fair com- 
petition with individual professional or 
professionals practising singly, becomes 
virtually impossible or patently unfair. 
Besides, such large partnerships tend to 
encourage unhealthy groupism end 
cliques for considerations, which pollute 
the high standards of public service end 
personal conduct, expected of ‘members 
of a profession, ag distinguished from zhe 
selfishness and self interest of traders. 

Fifthly, the force of powerful combi- 
. nation of persons and cavital has been 
recognised as playing havoc even in ‘he 
field of fair trade, and the American 
“anti-bigness” policy hes considera sly 


other reasons, 


influenced its monopolies and restrictive 
trade practices legislation, the concern 


in which regard is also snared by British 
legislation on the same subject. The po- 
tency of such combinaticns may be ap- 
preciated in the words of Fry, L. J. in 
Mogul Steamship v. McGregor, (1889) 23 
QBD 598, when he holds that “combina- 


tions of persons interested and intenced. 


to govern or regulate the proceedings of 
a large body of men can even interfere 
and change what would have been fhe 
ordinary course of trade; if unaffected 
by such combinations.” The writer sub- 
mits that, in the professional field, whch 
is necessarily smaller and more restrict- 
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eq than a trade, large and powerful com- 
binations of professional persons can well 
govern the destiny of others. In India 
also, concentration of economic power is 
considered evil, and it is generally believ- 
ed that big businessmen are responsible 
for the misfortune of the smaller ones 
with their “deeper-pockets” they can 
corrupt public officials, and with their big 
donations divert both the course of eco- 
nomy and democracy, apart from the fact 
that they can control prices and quality 
and bring about misdirection of invest- 
ment, The biggest grudge against big 
businessmen, however, is that they keep 
out small industrialists and tend to in- 
crease the income of the few at a much 
faster rate than that of the poor. The 
writer says that, what is true of busi- ~ 
ness is equally true of professions (refer 
to para. 2 above) and more so, as evi- 
dent from the fact that the affluence of 
partners of large and powerful solicitors’ 
firms is a sorry contrast to the solicitors 
struggling in single-man and small con- 
cerns or the ever increasing number of 
individual advocates in the profession, 
who may have to resort- to the Advocates 
Welfare Fund Act, 1981, for no fault re- 
lated to their professional competence. 

For the reasons mentioned above, the 
writer feels that the provisions of §. 11 
(2) of the Companies Act, 1956, which 
permit a non-banking partnership of 
20 persons should be suitably amended 
so as to prevent the concentration of pro- 
fessional work and economic power in the 
hands of a small group of professionals, 
to the common detriment. The writer 
also suggests that, the rules of the pro- 
fession framed by the Bar Council under 
Section 49 (1) (ah) of the Advocates Act, 
1961, indirectly permitting partnerships 
among advocates, be also amended. 

9. Suggested reforms 

Having regard to what is stated herein- 
above, the writer suggests the following 
reforms, in the order in which they are 
set out hereunder: 

In the matter of Government litigation 
work (on the Original Side): 

(a) An able and competent person must 
be appointed Government Pleader, and 
persons in charge of distribution of Gov- 
ernment work must be above suspicion 
of any corrupt practices, All grievances 
as to distribution of work and its compe- 
tent handling, must be immediately and 
effectively attended to by a person of no 
less standing than an honest and upright 
Advocate-General or the Secretary to the 


Law and’ Judiciary Department. ` 
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(b) A quarterly report as to the distri- 
bution of work must be regularly filed 
“with the Advocate-General and the Gov- 
. ernment, ' 


(c) The Government panel must be 
restricted to persons of competence and 
ability, and it must be finalised in con- 
sultation with the Advocate-General, the 
. Secretary, Law and Judiciary Depart- 
ment, and the Chief Justice of the Bom- 
bay High Court or any other J udge de- 
signated by him. 


(da) The work must be distributed in 
rotation to those on the panel, as far as 
possible, 


(e) The bar against acceptance of work 
against the Government must, for rea- 
sons of public interest, 
cable to the Senior Advocates as well, 
since there does not appear to be any rea- 
son why the latter should be exempted 
from the bar, The writer submits, that 
senior advocates are likely fo employ 
knowledge acquired in the course of Gov- 
_ ernment litigation, to the detriment of 
the Government, just as well or even 
more so, than the junior advocate. 


Persons of character and calibre, inde- 
pendent of political leanings appointed 
to the office of Advocate-General and 
Government ,Pleader would do much to 
` redeem the national pledge and further 
a public cause, than seli-seekers, politi- 
cal sychophants and wealthy and well- 
connected adventurers of objectionable 
morals, whose real object is to unscru- 
pulously regale themselves out of the 
Govt. treasury and acquire a public sta- 
. tus, by means other than merit. The 
‘writer says that undesirable appoint- 
ments to the office of the Advocate- 
General and Government Pleader can do 
great harm to the State and the morals 
of the legal community. 

The writer feels that, reforms are ab- 
solutely necessary in the matter of Gov- 
ernment litigation work, which is 
responsible public interest litigation. 

So far as the legal profession on the 
Original Side is-concerned, the writer 
suggests that: 

First, the institution of middlemen in 
the legal profession should be effectively 
abolished by the discontinuation of the 
' Bombay Incorporated Law Society, ‘so 
as to bring about an equation of its mem- 
. bers in qualifications, identity and status 
to the one class of “advocates”, that is, 
_alone permitted in the legal “profession, 
_ after the abolition of the dual system 
-.. and thus to effectively realise the objec- 
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the advocate engaged may be left to 


be made appli- . 
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tives intended by the Advocates (Amend-« 
ment) Act, 1976 (107 of 1976). 

Secondly, having regard; to the fact 
that under the Advocates Act, 1961 (Sec= 
tion 29), “practise of the profession of 
law” is expected o£ a qualified advocate, 
and such practice essentially requires 
an advocate io “act, appear and plead” 
for the litigant who engages him the 
litigant should on no account be render- 
ed liable, without his express consent, to 
pay the fees of a set of two lawyers and 
his 
Own resources to find whatever assist- 
ance he considers necessary. for the per- 
formance or all or any of the three servi- 
ces mentioned above. The writer says 
that, such a unitary system prevails all 
over India and in fact, in the greater part 
of the world. s 


The writer feels that the above two 
consequences are, inter alia, the legiti- 
mate and logical consequences expected 
after the abolition of the dual system by 
the Advocates (Amendment) Act, 1976 
(107 of 1976), which have been cireum- 
vented by the device.of continuing the 
existence of the Bombay Incorporated 
Law Society. 

Without prejudice to the foregoing 
suggestions and with reference to the 
legislation proposed by the writer: 

(A) It is suggested, at the outset, that 
the monopolistic and restrictive practices 
may be defined with reference to their 
deleterious effects. 

(B) For the purpose of diffusing the 
concentration of professional work in 
the hands of a select few, it igs suggested 
that : 


(i) There should be absolute prohibi- 
tion on the formation of a professional 
partnership, having particular regard to 
the fact that, the “Solicitors” are now 
“advocates”; 

(ii) alternatively— should professional 
partnerships be not absolutely prohibit- 
ed— (a) it is suggested that the size of. 
any such professional partnership should 
be reduced to two members or such other 
number as may be prescribed, having 
regard to the concentration of profes- 
sional work of such extent and value as 
may. be defined as constituting or 
amounting, to “monopolistic practice’; 
(b) partnerships, if permitted, may be 
such as are not based upon fixed shares 
in the profits and goodwill of the firm, 
but are dependent upon the sharing of 
professional gains, according to the value 
of the legal services rendered; (c) thosa 
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accepting directorships of companies and 
corporations. may be restreined from at- 
tending to them professionally or be per- 
mitted, alternatively, to render profes- 
sional services only to two or three of 
such companies or corporations or . such 
number as may he prescribed. Restric- 
tions of similar nature are imposed by 
law upon the Chartered Accountants and 
Cost Accountants (eg. S. 224 (1-B)): of 
the Companies Act, 1956, as amended 
by the Companies (Amendment) Act (XLI 
of 1974); (d) for the aforesaid purposes 
suitable amendments to S, 11 of the Com- 
panies Act, 1956 (which permits a non- 
banking partnership of 20 persons), and 
S. 275 of the Companies Act, 1956 (which 
allows an individual to become a direc- 
tor of 20 companies at a time) be made. 


(C) So far as it concerns the qualified 
staff employed in a professional firm, it 

is suggested that: 
'. (i) the legal services rerdered may be 
valued accordingly as they are chargeable 
‘and a prescribed percentege of the pro- 
fessional fees chargeable in respect 
thereof be paid to the qualified assistant 
who has rendered professional services, 
in: addition to the nominal salary paid by 
the firm. 


(ii) Alternatively, having regard to the 
professional fees earned ty the firm per 
annum, a prescribed percentage thereof 
be paid to the qualified staff by way of 
compulsory increment in salary in respect 
of the professional serv.cés rendered, 
which are far from being adequately and 
fairly compensated by the irregular, 
_ mean and arbitrary increments granted 
by the firm; 

(iii) among the partners of the firm 
inter se and the qualified staff, some con- 
scionable norms be prescribed for the 
purpose of division of wcrk and profes- 
sional labour, so that no one person is 
overburdened’ in order to pay for the 
leisure and luxury of others; 

(iv) the goodwill and profits of the firm 
be shared among the par-ners according 
to the value of services rendered and in 
such sharing, capital investment and the 


ability to draw- clientele for the firm, be 


totally ignored; 

(v) the annual accounts of the firm be 
audited in consultation with an auditor 
` appointed by the mutual consent of the 
members of the firm and a representa- 
tive of the qualified staff; 

(vi) an annual statement of the work 
done and professional fees earned - col- 


lectively and by each member of the’ 
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firm and qualified staff may be prepared 
and disclosed to the qualified staff so 
that the qualified staff is not deprived of 
a fair share in the profits of the firm by 
adoption of any questionable methods 
and the qualified staff is given a fair 
opportunity to properly assess and eval* 
uate the professional. services rendered 
by the firm and their own- contribution 
therein. 5 


(D) And lastly, the following general 
restrictions may be considered singly or 
in combination with any of the other sug- 
gestions made above, that is to say: 

(a) restrictions relating to the nature 
of professional work that can be attended 
by a lawyer, having regard to his senior- 
ity at the bar, for example, Rule 8 (A) 
of the Bombay Bar Association Rules, ` 
1957, which provides, inter alia, that 
drafting, _pleading and chamber work 
cannot be taken up by lawyers designat- 
ed as “Senior Counsel’; 


(b) restrictions relating to practise in 
courts of various jurisdictions, for 
example, the Bombay Pleaders Act; 1920 


(since repealed) which prescribed various 
courts in which various kinds of classi- 
fied lawyers could practise; ` 


(c) restrictions relating to: specified 
period of time or specified area of prac- 
covenants 
of this kind are mentioned in ‘foot-note 
(n) in Halsbury’s Laws of England, Third 
Edition, Volume 38, page 49; 

(d) restrictions in the nature of a ceil- 
ing on income— this ‘restriction properly 
belongs‘ to the realm of tax law, and it is 
obviously liable to abuse. It can, how- 
ever, be effectively combined with one 
or the other of the restrictions mentioned 
above, : 

In addition to what is suggested above, 
the writer feels that, the local Bar Asso- 
ciations may be advantageously required 
to maintain a list of practising lawyers, 
complete with all the necessary details, 
so that litigants are properly guided there- 
by and given a fair opportunity to choose 
a lawyer suitable for their purposes. 
Under Canon 151 of Professional Ethics 
in the U.S, even an advértisement of 
Bar Association calculated to bring work 


- to the lawyers is not liable to condemna- 


tion, if it is likely to result in substantial 
benefit to the public, in learning of the 
advantages of employing the lawyérs. 
The writer also feels that, an indepen- 
dent and upright committee of the Bar 
Council, consisting of prestigious mem- 
bers of the legal profession, including 
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members of the judiciary, .who ars not 
dependent upon the benevolence of the 
solicitors for themselves or their progeny 
and. who are above any ethical or moral 
reproach, be appointed to supervise the 
functioning of the profession and enter- 
tain any complaints in respect thereof. 

The office of the ‘Prothonotary and 
Senior Master may be required to main- 
tain a panel of newly qualified advocates 
or junior advocates, of a prescribed 
` standing, who may be. chosen by the 
litigant for the purpose of completing the 
preliminary preparations and attending 
to the various procedural technicalities 
of the litigation, who may also be briefed 
to assist the senior advocate in doing. the 
spade-work when the matter reaches the 
stage of an.effective hearing and final 
disposal. 


- The writer also suggests that, the ap- 

pointed briefs, legal and other work of 
such nature, must be distributed as far 
as possible, in rotation to lawyers on the 
respective panels, so that an opportunity 
to display their ability may be available 
to them. 


According to the writer, the cancer of 
commercialisation that has set in can be 
effectively controlled by considering 
measures, if possible, to prevent the 
overcrowding in the legal profession, such 
as, prescribing a standard for admission 
to the.third year of the LL.B. degree 
course and a stiff test of the Bar Council 
before entering into the profession. 


The. hypocrisy and complete lack of 
humane values in this profession is some- 
thing astounding to observe, With a sense 
’ of overwhelming humility, the -writer 
says that, no reforms can be implement- 


ed successfully unless some honest, social- 


and moral responsibility is accepted by 
the elite and senior members of this pro- 
fession. They may retain all the glory 
for themselves, but they must not show 
-aversion to sharing their livelihood with 
others. Though talent and. merit may be 
the privilege and legacy of their sons 
and close relatives, Providence has also 
. bestowed it upon others as a gift. Those 
_ who are making fist-fulls of money and 
talking of high standards’ and economic 
and social reforms in'the ‘same breath, 
should know that nearer home their own 
colleagues deserve and await their kind- 
ness. If one were to take an inventory of 
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the good deeds, it will be found that very 
few of the elites and senior members 
have done anything for the poor or needy 
litigants, in a cause which does not pro- 
mise newspaper publicity or fine fees. A 
reputation for professional ‘proficiency 
may be established by participating from 
platforms of civil liberties and human 
rights conferences, but a reputation for 
goodness can only be established by do- 
ing good. It is said, “The standard of con- 
duct lies with one’s own self; the testing 
of it lies with other men...... wo. (Lieh 
Tzn). 


_ 10. The writer pleads that, the right 
to practise at the bar is not the monopoly 
of the solicitors or the sole privilege of 
their favourites. It is a source of liveli- 
hood that belongs to all alike and to each 
according to his merit and ability. The 
law must step in and guarantee this 


minimum. If qualifeq and competent per- 


sons cannot practise independently and 
withcut patronage or survive in the legal 
profession by honest- and honourable 
means, the right to practise any profes- 
sion guaranteed by Article 19 (1) (g) of 
the Constitution of India, is nothing but.a 
mockery. The question is both urgent and 
‘mperative. It is not a question of pro- 
priety. It relates te our posterity, to our 


morality, to our integrity and our consci- _ 


ence. The writer concludes with a . plea 
from Canon XXXIII of the Canons 
Professional Ethics applicable to the US. 


bar— ‘What is wrong is nonetheless ` so _ 


from being common. And though few 
dare to be singular, even in a right cause, 
I am resolved to make my own and nof 
sole guide. 
What is morally wrong cannot be profes- 
sionally right, however, it may -be sanc- 


tioned by time or custom. It is better to` 


be right with a few, or even none, than 
wrong, though with a multitude. If, there- 
fore, there be among my brethren any 
traditional moral errors of practice, they 
shall be studiously avoided by me, though 


in so doing I unhappily come in collusion _ 
denominated 


with what is (erroneously) 


as policy of the profession. Such _ cases 


fortunately occur but seldom, but when . 
they do, I shall trust to that moral firm--. 
: ness of purpose which shrinks from . no 
consequences, and which can be intimi- 


dated by no authority, however, ancient 


~ 
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“PERSONAL LAWS AND STATE ACTION” 
By Mr. Justice A, M. Bhattacharjee 


“A Harmony of Laws” (AIR 1982 Jour-~ 
nal 1-9) by Mr. Justice V. S. Deshpande, 
former Chief Justice, Delhi High Court, 
is, as is usual with all his writings, in- 
teresting as well as thought-provoking. 
The learned Chief Justice has inter alia 
dealt with the effect of change of religion 
by a spouse on marriage under different 
systems of personal laws and in particu- 
lar under the Hindu Marriage Act, 1955 
and with other related quastions. And in 
the course of his learned discussion, the 
learned jurist has raised the question as 
to whether the unenacted Hindu Law, as 
it stood before the Hindu Law Acts of 
1955-56, and the unenactel Mahomedan 
Law, as it stands till now, could or can 
be regarded to be the resılt of any State 
action to attract the provisions of Arti- 
cle 15 (1) of the Constitution and, if I 
have understood him rightly, he has an- 
swered the question in the negative. He 
has observed that “there was no State 
action by which the Hindus were govern- 
ed by the Hindu Personal Law and the 
Muslims by the Muslim Personal Law” 
and “therefore the personal laws conti- 
nue to be valid in spite of Art. 15 (1), be- 
cause the difference between them was 
not due to State action”. He has again 
reiterated that “so far as the uncodified 
Muslim Personal Law is concerned, it 
was not the result of State action”. With 
respect, I feel that the question raised 
and the answer given thereto would re- 
quire some further consideration. 


_ One can understand if it js said that 
the making of the unenacted personal laws 
of the Hindus and the Mahomedans. ‘was 
not the result of any State action, those 
not having been made bi any State 
‘ organ, But the question is whether or not 
the application, administration and en- 
forcement of these unenacted laws dur- 
ing the British period were, and even 
today are, the results of State action? As 
early as in 1793, if not earlier, the Ben- 
gal Regulation IV of that year and then 
a series of legislations(1), many of which 
a EAD SR Soc ane 


(1) For example, (a) Bombay Regulation 
IV of 1827 (S. 26), (b) Punjab Laws Act, 
1872 (S. 5), (c) Madras Civil Courts Act, 
1873 (S. 16), (d) Central Provinces Laws 
Act, 1875 (S. 5), (e) Oudh Laws Act, 
1876 (S. 3), (Ð Ajmer-Merwara Laws 
Regulation, 1877 (S. 3), (g) Bengal, 
Agra and Assam Civil Courts Act, 1887 


(S. 37), (h) Muslim Personal Laws (Sha- 
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are still now in force, not only secured 
but imperatively enjoined that in all 
questions. relating to the Hindus or the 
Mahomedans regarding marriage; succes- 
sion and other matters specified in those 
legislations, “the rule of decision” or “the 
law to be administered by the Court’, 
shall be the Hindu Law or the Maho- 
medan Law, as the case may be. The 
Buzloor 
Ruheem v. Shumsonnisea Eegum (1867) 
11 Moo Ind App 551 (616) and also in 


Bhagwan Koer v. J. C. Bose, (1904) ILR 


3] Cai 11 (29) pointed out that this “long 
Series of legislative provisions have been 
enacted for the purpose of securing to 
the people of India the maintenance of 
their ancient law” ((1904) ILR 31 Cal 11 
(29)) and “thus secured to them” (1867) 
11 Moo Ind App 551 (616) the application 
of their personal laws. It has been pointa 
ed out in Mullas Hindu Law(2) and 
Mulla’s Mahomendan Law(3) and also by 
Setalvad(4) that “the power of the Courts 
in India to apply Hindu Law to Hindus 
is derived from’ (2, 3) these Tegislations 
and they “laid the foundation of the ap- 
plication of their personal laws to Hindu 
and Mahomedans’(4). Now, if the 
application of the unenacted personal 
laws to the Hindus and to the Mahome~ 
dans was and is the direct result of these 
legislations, and legislations are indisput- 
ably State action, then are not the appli- 
Cation and, therefore, the administration 
and enforcement of these non-statutory 
personal laws to be regarded to be the 
result of State action? When a legislation 
enforces the application and administra- 
tion of a set of non-statutory and un-« 
enacted laws, the enforcement. applica- 


tion and administration of those unenact- ` 


ed laws are the result of the legislation 
and, therefore, of State action. And if 
that is so, then would not the application, 
administration and enforcement of the 
unenacted personal laws of the Hindus 
and the Mahomedans, having been en~ 


riat) Application Act, 1937 (Ss. 2, 3), (i) 
Government of India Act, 1915 (S, 112), 


(j) Government of India Act, 1935 
(Ss, 2, 3). 
(2) Mullas Hindu Law, 1974, 14th Ed, 


p. 72. 
(3) Mulla’s Mahomedan Law, 1977, 18th 
Ed., p. 1. 


(4) Setalvad— The Common Law of India, 
1970, p, 19, E 
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joined by a series of legislations(1), have 
to be regarded to be the result of State 
action? 


Even if there were no such legislations 
mandating the application of the Hindu 
Law to the Hindus and the Mahomedan 
Law to the Mahomedans, but the Courts 
had and have been consistently applying 
and enforcing those laws without any 
legislative mandate, thereby making them 
the laws of the land, such application 
and enforcement also would have to be 
regarded to be the result of State action 
through its Judicial organ. It may be 
that in view of the majority judgment in 
the nine-Judge Bench decision of the 
Supreme Court in Naresh Shridhar Miraj- 
Kar v. State of Maharashtra, AIR 1967 
SC 1, the Judiciary is not a “State” with- 
in the meaning of Article 12 and Part III 
of the Constitution in the sense that judi- 
cial decisions are not liable to be chal- 
lenged as violative of the provisions of 
Part II, though according to another 
later decision of the Supreme Court in 
Rajasthan State Electricity Board v. 
Mohan Lal, AIR 1967 SC 1857 (1863), the 
expression “State” in Article 12 is wide 
enough to include “all constitutional or 
statutory authorities on whom powers 
are conferred by law”, “every type of 
authority set up under a Statute for the 
purpose of administering laws enacted by 
Parliament or the State including those 
vested with the duty to make decisions 
in order to implement these laws”. But 
if the Courts of the land uniformly and 
consistently recognise, act upon and apply 
a set of non-statutory laws in deciding 
disputes affecting the rights of the par- 
ties and thereby make them the laws of 
the land, such laws are also the result of 
State action though through the Judicial 
organ, As defined by Salmond(5), Law is 
“the body of principles recognised and 
applied by the State in the administra< 
tion of justice” and “consists of the rules 
recognised and acted on by Courts of Jus~ 
tice”. This, ‘taken broadly and without any 
qualification, may be, as it has been, 
branded as legal realism: but by and 
large this has been accepted as an appro- 
priate definition of unenacted non-statu< 
tory laws. 

In Ratilal Bhanji v. Assistant Collector 
of Customs, AIR 1967 SC 1639 (1642), the 
question which fell for consideration by 
the Supreme Court was whether cancel< 
lation of bail in bailable cases by the 
High Court under its inherent powers, 


(5) Salmond— Jurisprudence, 10th Edy 
P Al, 


Personal Laws and State Action 


pression “law” having all 
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there being no statutory provisions theres 
for in the Code of Criminal Procedure, 
1898, would be violative of the provisions 
of Article 21 of the Constitution, where- 
under “no person shall be deprived of 
his personal liberty except according to 
procedure established by law”, the ex- 
along been 
construed by the Supreme Court to mean 
statutory laws only. The Supreme Court 
pointed out that Section 561A of the 
Code declared that “nothing in this Code 
shall be deemed to limit or affect the 
inherent power of the High Court to 
Make such orders as may be necessary... 
EN . to prevent abuse of the process of 
any Court or otherwise to secure the 
ends of justice’ and observeg that “when 
any enacted law has embraced and 
confirmed the inherent powers and juris- 
diction of the High Court which previ- 
ously existed, that power and jurisdiction 
has the sanction of an enacted ‘law’ with- 
in the meaning of Article 21” and that 
“the inherent powers of the High Court 
preserved by Section 561A of the Coda 
of Criminal Procedure are thus vested in 
it by ‘law’ within the meaning of Arti~ 
cle 21”, Now, if the non-statutory and 
unenacted inherent powers of the High 
Court, as a result of their being recognis~< 
ed and preserved by a statutory provi« 
Sion,-are to be regarded as vested by, and 
to have the sanction of, and to be equat- 
ed with an enacted law, should not the 
non-statutory and unenacted personal 
laws of the Hindus and the Mahomedans, 
having been not only recognised and pre~ 
served, but also enjoined to be applied 
by a series of enacted laws, be regarded 
zo have the sanction and status of and to 
be equated with the enacted laws? At any 
rate, the application of the unenacted per- 
Sonal laws to the Hindus and the Maho- 
medans being the direct result of and hav- 
ing been mandated by a series of legisla~. 
tions(1}, it is difficult to understand the 
observations that “there was no State ac- 
ton by which the Hindus were governed 
by the Hindu Persenal Law and the Mus- 
lims by the Muslim Personal Law” and 
that these laws, not being the result of 
any State action, would not be subject to 
the prohibitory mandate conveyed to thd 
“State” in Article 15 not to “discriminate 
against any citizen on grounds only of. 
religion, race, caste, sex, place of birth 
or any of them.” 

Since the learned Chief Justice has dis- 
cussed the effect of change of religion by 
a spouse on marriage under the Hindu 
Marriage Act, 1955, I may take the ope 


` portunity of raising a reldfed ard perti- 
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nent question, though in a larger pez- 
spective not confined to marriage only. 
The Hindu Marriage Act, 1955 providas 
- in Section 13 (1) (ii) that a Hindu marr- 
age may be dissolved by a decree of Ci- 
vorce at the instance of either the huw- 
band or the wife if the other party “has 
ceased to be a Hindu”. Urder the proviso 
to Section 6 of the Hindu Minority and 
Guardianship Act, 1956, a father, or, in 
his absence, a mother shell be depriv2d 
of the right to guardianship of his or her 
minor child, if he or she “has ceased to 
be Hindu”. The Hindu - Adoptions and 
Maintenance Act, 1956, in Section 9 pro- 
vides that a father or, -in his absence, a 
mother shall be denied tne right to give 
a child in adoption 
ceased to be Hindu.” Section 18 (2) of the 
last mentioned Act also provides that a 
Hindu wife shall be entit_ed to live sera 
rately from her husband without forfeit- 
ing her claim to maintenance, “if he kas 
ceased to be a Hindu.” These provisions, 
therefore, classify the spouses or fhe 
parents into two classes, namely, {1) 
spouses and parents continuing to be 
Hindus and (2) spouses and parents ceas- 
ing to be Hindus and visit the latter with 
adverse consequences on the ground of 
change of religion. The object and mot.ve 
behind these provisions may appear to 
Some of us to be justified, but as poinzed 
out by the Privy Council, AIR 1946 PC 66 
(71) and the Supreme Court AIR 1954 SC 
561 (567, 568), however laudable or justi- 
fiable the object or the motive may be, 
the validity of a legisletion has to be 
judged by the method cf its operation 
and its effect on the fundamental rights 





if ke or she “kas ' 


— 
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guaranteed. After the thesis formulated 
in the eleven-Judge Bench decision in the 
Banks Nationalisation case, AIR 1970 SC 


' 564 (R. C. Cooper v. Union of India) and 


the decision in Bennet Coleman v. Union 
of India, AIR 1973 SC 106, where that 
thesis has been elaborated and applied, 
there should not be any doubt that it is 
not the object or the subject-matter of 
the law which is determinative, but that 
its direct effect or inevitable consequence 


on the fundamental rights is the true test. 
It is 


true that in the spe- 
cial Bearer Bonds case, AIR 1981 
SC 2138 2149, 2155) (R. K. Garg 


v. Union of India) it has been observed 
that “the validity of a classification has 
to be judged with reference to the object 
of the legislation” and “it is with refer- 
ence to this object that we have to deter- 
mine whether any impermissible differen- 
tiation is made by the Act to involve vio- 
lation of Article 14”. But Justice Bhag- 


“wati, while delivering the majority judg- 


ment, has taken care to point out that 
such a different approach is justified in 
respect of “laws relating to economic 
activities” “which do not admit of solu- 
tion through any doctrinaire or strait 
jacket formula” and where “greater play 
in the joints has to be allowed to the 
legislature”. So the governing principle 
for our present purpose being that, not 
the object but, the operation and the 
effect of a legislation are the decisive 
factors, have the aforesaid provisions of 
the Hindu Law Acts of 1955-56 offended 
Article 15 (1) by discriminating against 
the spouses: and the parents ceasing to be 
Hindus on the ground of religion? 


‘4 Tau; aaas A i ' 


“SUPREME COURT DECISIONS ON MAINTENANCE TO MUSLIM DIVORCEES 
| — BAI TAHIRA AND FUZLUNBI” 


By: 0. V. Abdulkhader, Advocate, Tellicherry, Kerala, 


. The Supreme Court judgments in the 
above two cases (AIR 1979 SC 362 and 
AIR 1980 SC 1730) enabling the divorcee 
Muslim to receive maintenance, even de- 
Spite payment of mehr (dower) Fave 
evoked much discussion and rethinking. 


How far do these rulings reflect the 
religious tenets of Islam? Are these a 
departure from its ideals? 

To begin with, chapters (Sura) IT and 
LXV of the Quran deal with divorce and 
period of waiting. Verses 232 and 234 of 
Chapter II may be mentioned, Of - this, 


— 


verse of 234 deals with iddat on the death 
of husband. Verse 240 of Chapter II lays 
down that widow should be bequeathed . 
a year’s maintenance and residence, The’ 
very next verse admits of no doubt. ft 
(verse 241) runs thus “For the divorced 
Women maintenance should be granted 
on a reasonable (scale). That is the duty — 
of the righteous”, The. verse does not fix 
any period for maintaining the divorced , 
wife. Chapter LXV is captioned ‘Divorce’, ` 
Verse 2 there opens thus: “Thus when 


they fulfil their term ‘appointed, either 


” 


to Moses, 
“Muhammed. Some 
-it to Ayat (verse) of the Quran. There is 
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take them back on equitable terms or 
part with them on equitable terms......”. 
Verse 6 of the said chapter runs “let the 
women live in’ (iddat) in the same style 
as you live according to your means. 
Annoy them not so as to restrict them...... 
ices > In verse 7 there is the direction 
‘Let the man of means spend according 
to his means and the man whose resour- 


r 
t 


ces are restricted, let him spend accord-" 


ing to what God has given him.........”. 


From the verses of Chapter LXV, one 
cannot draw the conclusion that. the 
period of maintenance ends with the 
period of waiting. This chapter is said to 
have been revealed around the 6th year 
after Hijira (A.H.), though the chronology 
is not important according to Yousuf Ali. 


Another commentator Pickthal has sug- 
gested that its chronology is 


uncertain. 


We may remind ourselves that though 


Chapter II is said to have been revealed 


around the second year of Hijara, some 


of the verses there might have been re- 


vealed later according to Yusuf Ali, Re- 
garding abrogation of revelations. Verse 
106 of Chapter II is worthy of attention 
“None of our revelations do we abrogate 
or cause to be forgotten but we substi- 
tute something better or similar. Knowest 
thou not that God has power over all 
things”. The commentary on this verse 
by Yusuf Ali is noteworthy. “...... Tz we 
take it in a general sense it means that 
God’s message from age to age is always 
the same, but its form may differ accord- 
ing to the needs and exigencies of the 
time. That ‘form was different as given 
than to Jesus, and then to 
commentators apply 


nothing derogatory in this if we believe 
in progressive revelation......... There 
may “be express abrogation or there may 
be causing or permitting to forget. How 
many good and wise institutions gradu- 
ally become obsolete by efflux of time. 
Then there is the gradual process of dis- 


use or forgetting in evolution......... 4 


In interpreting Quranic verseg or for 
that matter any other religious text, we 
must be guided by the spirit permeating 
the holy book. The spirit of the holy text 
has to be applied with reference to the 
conditions prevailing at a particular 
period of history. The sayings and tradi- 
tions of the Prophet enable us to imbibe 
the spirit of the Quran. But all the re- 
ported sayings and traditions are not 
authentic. There are. however ‘some ac- 


, cepted sayings of the Prophet, One 


` 


have witnessed stagnation 
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relates to the disclaimer by him of any 
infallibility to his utterances. Another 
accepted tradition is quoted at p. 183 of 
Sayyid Amir Ali’s “Spirit of Islam”. 
“When Muaz was appointed as Governor 
of Yemen, he was asked by the Prophet 
“by what rule he would be guided in his 
administration of the province’, “By the 
law of the Quran” said Muaz. “If you 
tind no direction tnerein”, “Then I will 
act according to the example of the Pro- 
phet”. “But if that fails’, “Then I will 
exercise my own judgment”, The Pro- 
phet approved highly of the answer of 
his disciple and commended it to other 
delegates”, : 

Divergent opinions among the early 
doctors of Islam, the four schools of 
thought of the Hanafi system, the dif- 
ferent sub-sects of the Shia sects — these 
are suggestive of the virility and inquir- 
ing nature of the early devotees of the 
religion. But the subsequent centuries . 
of thought. 
“The present stagnation of the Musal- 
man communities is principally due to 
the notion which kas fixed itself on the 
minds of the generality of Muslims that- 
the right to the exercise of private judg- 
ment ceased with the early legiscs, that 
its exercise in modern times is sinful, 
that a Muslim in order to be regarded as 
an orthodox follower should belong to 
cre or the other of the schools establish- 
ed by schoolmen of Islam and abandon 
his judgment absolutely to the interpre- 
tation of men who lived in the 9th cen~ 
tury and could have no conception of the 
necessities of the Twentieth Century”, 
Ameer Ali in “Spirit of Islam” at pp. 183, 
184 so wrote about 1910. Joseph Schacht 
in his Introduction to Islamic Law (1964) 
has expressed the same opinion (p. 75) 
adding (pp. 110-111): “The situation in 
which the modernist lawyers o3 Islam 
find themselves is essentially that which 
prevailed at the end of the first and at 
the beginning of the second century 
Hijira. Islamic jurisprudence did not 
grow out of an existing law, it itself 
created it; and once again it has been 
the modernist jurist who prepar2d, pro-' 
voked and guided a new legislation. It 
had been the task of early specialists to 
impose Islamic standards on law and so- 
ciety, The real task which confronts the 
contemporary jurists, beyond their im- 
mediate aim of adapting traditional Isla- 
mic law to modern conditions, is t evalu- 
ate modern social life and modern legal 
thought from an Islamic angle.........” 

If the traditional concept of the wait- 
ing period is examined it will be noticed 


` Chapter II and Verse 24 of the 


red, and thousand rupees, 


that the wife is disabled from marrying 
during the period and so the husband is 
liable to maintain the ex-wife. It is.a 
small and necessary extension of the 
traditional concept, if maintenance is ex- 
tended up to the re-marriege of divorcee. 
This will be in conformity with -Verse 
241 of Chapter II quoted above. As for 
literal observance of Quranic prescrip- 
tion, the purists have no cualms in insti- 
tutionalising instant “triple talak, for 
which there is no authority in the Quran. 
The direction to settle breach between 
the couple by arbiters for husband ` and 
wife, contained in Chapter IV verse 35 
has nowhere been given effect to by the 
purists. = 

Dower or Mehr is a nuptial gift to wife 
at the time of matrimony. Verse 229 of 
Chapter 
IV forbid that the husband should not 
take back on divorce any gifts made to 
the wife at the time of marriage. Suit- 


able gift may be made to the wife if the. 
-~ marriage is not consummated (Verses 


236.237 of Chapter II). Regarding dower 
the Hedaya states thus: “A marriage is 
valid although no mention be made of the 
dower by the contracting parties be- 
cause the term Nikkah in its literal sense, 
signifies contract of unior: which ig fully 
accomplished by the junction of a man 
and woman”’—p. 44. In the evocative lan- 
guage of Supreme Court in AIR 1980 SC 
1930: “Indeed dower focuses on marital 
happiness and is an incident of connubial 
JOY... Regarding mehar prevailing 
in India the following is an extract from 
A. A.A, Fyzeee in his Ottline of Muslim 
Law 1974. “Among the Muslims of India 
two distinct tendencies are to be found 
in .society. In some cases, as in the case 
of Solaymani Bohras, ths dower is Ru- 
pees 40/-, it being consicered a point of 


-honour not to stipulate for a higher sum 


than the minimum fixed by the Prophet 
for his favourite daughter Fathima, the 
wife of Ali, namely 500 dirahams., 
Among certain other communities there 
are dowers of anything between a hund- 
Ameer Ali 
mentions amounts between four and 
forty thousand rupees, An altogether dif- 
ferent tendency is to be found in Uttar 
Pradesh and also in some parts of Hyde- 
rabad Deccan, where the absurd rule ap- 
pears to be that the nosler the family, 
the higher the meher, regardless of the 
husband’s ability to pay or capacity to 
earn”, Page 135. 

Are the concepts of peyment of main~ 
fenance during Iddat ard payment of 


7 
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dower identical with the concept of pay- 
ment of the whole of the sum payable 
on divorce under any personal or custom- 
ary law referred to in S, 127 (8) (b) of 
Cr. P. C, 19732 


Under that provision, when an order ' 
has been made under §, 125, in favour 
of a woman who has been divorced by © 
or has obtained a divorce from her hus- 
band, the Magistrate shall, if he is satis- 
fied that........ ....(0) the woman has been 
divorced by the husband and that she 
has received, whether before or after 
the date of such order, the whole of the - 
sum, which under any customary or per- 
sonal law applicable to the parties, was 
payable on such divorce, cancel the 
order, 


In order to attract the provision, the 
customary or personal law must carry a 
stipulation regarding payment of some 
consideration to effect divorce. The con- 
cept of dower is in short, that of .a 
nuptial gift, Le. payment at or about the 
time of solemnisation of marriage, It may 
be paid in full at that time or a portion 
may be deferred for payment on termi- 
nation of marriage by death or divorce. 
To treat such payment of (balance of) 
dower as equivalent to any assumed con- 
sideration for divorce will -throw open 
the Pandora’s box, 


If the whole of the dower is paid at 
the time of solemnisation of marriage, 
there will be nothing payable on divorce. 


_ Will this be a case of advance payment 


of “the whole” of the amount payable 
on divorce? If portion is paid as prompt 
dower, will the portion deferred answer. 
the description of the “whole of the 
sum” under the provision? Will a stipu- 
lation to pay a nominal dower —~ as is 
the practice in Kerala and some other 
States — satisfy the underlying idea of 
payment of maintenance? If no provi- 
sion at all is made for payment of dower 
at the solemnization of marriage, will 
the disability apply? Also proof of a 
stipulation to pay . dower, apart from 
routine description of some Dirhams as 
dower will nof be available with the 
Kazis solemnizing marriage, if is felt. 
Fabrication of records will be the rule if 
payment of dower is treated as equival- 
ent to payment mentioned in the section. 


Lastly S, 127 (3) contemplates three 
categories for terminating maintenance. 
Clauses (a) & (ce) cover. two cases origin- 
ating from the ex-wife and clause (b) . 
covers case originating from the ex-hus-- 
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band. In so far as clause (b) is concern- 
ed, it will apply only to cases when hus- 
band divorces the wife. Where the wife 
has obtained the divorce, the bar will not 
apply and she is eligible for permanent 
alimony under S. 125 as well as to dower 
under S. 5 of Dissolution of Muslim Mar- 
Yiage Act.. The distinction drawn between 
the case of a wife divorced by the hus- 
band and the case of a wife obtaining 
divorce under. the above mentioned Act 


is unconvincing, It is a discrimination 
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that cannot stand the test of reasonable 
classification. 


5. 127 (3) (b) operates on a different 
norm from the provisions for dower and 
maintenance for iddat under Muslim 
Law. It wil] be heart-breaking to Mus- 
lim divorcee to deny her the benefit of 
S. 125 on highly dubious grounds. We 
should also take note of the unspoken 
but widespread contravention of Dowry 
Prohibition Act by all communities, 
ron the Government is helpless to pres 
vent, 
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INDIAN LAW OF MARRIAGE & 
DIVORCE, 4th EDITION 1981: By 
Smt. Kumud Desai, Published by 
N. M. Tripathi (Pvt.) Ltd., Babu Genu 
Road, Bombay, Price Rs. 125/-, Pp. 
SUT + 592, 


This .is a treatise studying compara- 


tively the law relating to marriage and. 


its aftermaths in the light of the existing 
enactments on the subject, covering all 
the creeds and communities residing in 
India. It really fulfils a long felt need 
for an authoritative and critical exposi- 
tion of the law and covers every aspect 
of the subject with admirable clarity and 
lucidity. It provides a highly rich and 
readable material. The law on the sub- 
ject is expounded extensively and inten- 
sively in the light of the plethora of 
judgments rendered by all the Superior 
Courts in India since ifs. last edition was 
published. It is a refreshing collation and 
is highly recommended to lawyers and 
laymen alike, 

AGT 





“COMPANY LAW AND TAXATION” 
FIRST EDITION (1982), by S. N. 
‘Gupta, M.A. LL.B., Advocate, Pub- 
lished by the Commercial Law Publi- 
cations, Kamla Nagar, Delhi, Pages xv 
+346, Price Rs, 70-00, 


This book consists of as many as 32 
articles contributed by various writers 
on the various aspects of the Company 
Law and Taxation. Two of these articles 
viz. ‘The Expenditure Tax’ and ‘A Sim- 
ple Tax System — Need for an open de~- 
bate’, have been contributed by the 
author himself (Shri S. M. Gupta). There 
are a few articles against which the 
author’s names have not been indicated 
in the Contents, E. G. Articles at Serial 
Nos, 8 and 9. As, however, the pages con« 


taining these articles are missing from 
the ccpy of the book received for review 
if is not possible to say whether the 
names of these authors have been dis~ 
Closed while publishing these articles. It 
may be pertinent to mention here that 
pages from 49 to 128 (both inclusive) are 
missing from their proper place, but 
after page No. 224 a batch of pages con- 
taining inter alia pages 1 to 80 have been 
added. Thus out of the said missing pages 
Nos. £9 to 80 can be found from this 
batch but even then pages 81 to 128 are 


altogether missing from the copy of the ~ 


book received for review. 


Besides the glaring defects mentioned 
above quite a few errors of spelling, 
grammar etc., have crept into the book 
which make the exercise of reading the 
book a none too happy affair. 


Despite the inadequacies adverted fo 
above there can be no doubt that most 
of the articles included in the book are 
quite informative and useful both from 
the practical as well as academic point 


of view. 
U. 5. D. 





CRIMINAL LAW, FIRST EDITION 1982, 
by S. N. Gupta, B.A. (Hons), M.A. 
(Econo.); M.A. (Poli. Se.), LL.B. (Cal), 
Advocate, Published by the Commercial 
Law Publications, 157-E, Kamla Nagar, 
Delhi. 
lishers and distributors, 152-D, Kamla 
Nagar, Delhi Pages xiii plus 286, Price 
Rs, 65/-. 


Criminal Law as is generally known 
concerns with crimes against property or 
person. When there is a violation of any 
of these, the society in its gradual dev~ 
elopment has evolved ways and means to 
meet it by enforcement of punishment 
end for this thera has got to be a set of 


- 


Sole distributors: Jaycee Pub- . 
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rules fo evaluate the gravity of the. crime 
and the appropriate punishment to pre~ 
vent its future recurrenc>. This is how 
the criminal and the penal laws come in- 
to existence. k l 

The book under review is a collection 
of 45 articles written by different authors 
on various subjects. The author Shri 
S. N. Gupta, has himself contributed 
about 11 articles along with other learn- 

ed authors. There are in this collection 
“ articles which have purely academic 
value and which are presently hotly dis- 
cussed all over the world, and such 
others as have a special importance to 
Indian situations prevailing in the coun~ 
try. It contains articles on economic 
. crimes, crimes against children and wo- 
men, sex crimes and these have been dis= 
cussed very intelligently and provide an 
‘interesting reading. 


The book also finds a slace for sugges- 


tions regarding reforms necessary in the 
law as it exists today. | 
The book will surely receive apprecia- 
tion from the. students studying criminal 
law, teachers, research scholars and social 


workers, i 
L K. K 





LAW AND BANKING, SECOND EDI- 
TION 1982, by S. N. Gupta, B.A. 
(Hons.), M.A. (Econo.), M.A. (Poli. Sc.), 
LL.B, (Cal.), Advocate, Published by 


the Commercial Law Publications, 
E-157, Kamla Nagar, Delhi-110007. 
Sole distributors, Jeycee Publishers 


and Distributors, 152-D, Kamla Nagar, 
Delhi, Pages xiv+432. Price Rs. 125/-. 


- The first edition of this book was pub- 
lished in 1980 and this second, enlarged 
and revised edition is baing published in 
1982, shows that the bo2k has been well 
received and appreciated by the readers. 
The book contains 66 articles contributed 
by authors who are well versed with the 
banking laws. Some new articles of im- 
portance’ are added in this second edi- 
tion. l 
In our present day life the basic know» 
ledge of banking is absolutely necessary 
and it can be said with confidence that 
this book will serve as a useful guide. 
This book would certainly be a valuable 
and useful possession t> all those inter- 
ested in banking, 

L K K. 
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“K, D. SRIVASTAVA’s COMMENTARIES 
ON CONTRACT LABOUR (REGULA- 
TION AND ABOLITION) ACT, 1970”; 
THIRD EDITION (1982), Revised by 
G. Saran, Manager (Law), Bharat 
Heavy Electricals Ltd, Published by 
Eastern Book Company, Lucknow, 
Pages XXIII plus xiii plus 484, Price 
Rs, 70.00. i 
It is customary for publishers to indi- 

cate the year of publication of the earlier 
editions. But in this book which is de- 
scribed as the third edition there is no 
indication when the earlier editions were 
published. It is also not clear whether 
the previous edition (2nd edition) was 
revised .by the original author (Shri 
K. D. Srivastava) himself or by the pre~- 
sent revising author (Shri G. Saran) or by 
someone else. The ‘Preface’ to the book 
by the present revising author throws no 
light on these aspects, However, these 
matters are not of much importance and 
do not, in any way, detract from the 
usefulness of the book. 


The Contract Labour (Regulation and 
Abolition) Act (37 of 1970) is an attempt 
of the legislature towards achieving 
Social justice for a large section of the 
country’s unorganised labour, and tha 
purpose of the Act is. to regulate their 
working conditions and to abolish the 
system of Contract Labour wherever and 
whenever this is possible. By its very 
nature the implementation of the Act is 
fraught with several difficulties and un~- 
less the reasonable and genuine problems 
of all those concerned with the imple- 
mentation of the Act are appreciated in 
right perspective the very object of the 
Act is liable to be frustrated. 

In this third edition the revising author 
has included all the uptodate case law on 
the various sections of the Act, in his 
section-by-section ‘commentaries. There 


' can be, no doubt, this book will be found 


very useful not only by legal practi- 
tionergs but also by all those concerned 
with the implementation of the Act, the 
employers and the Contractors, 

U. S., D 
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MAKING OF INDIA’S CONSTITUTION, 
Published in 1981, by Shri H, R. 
Khanna, Judge, ‘Supreme Court of 
India (Retd.), Published by Eastern 
Book Company, Law Publishers and 
Booksellers, 34, Lalbagh, Lucknow, 
Pages 7+121, Price Rs, 40/-, 


This book contains the text of three | 
Bulakhani Devi Mahajan Lectures deliv- - 
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ered by the eminent author on 23rd Mar., 
24th Mar. and. 25th March, 1981 at the 
Indian Law Institute, New Delhi. The 
= subject of this book is of great interest 
not only to the students of Constitutional 
Law, but also to the members of the 
Legal profession. The deliberations in 
the Constituent Assembly provide an 
interesting insight into mental processes 
of those who were entrusted with the 
task of drafting the sacred monument. 
The deliberations reveal on the whole a 
very high level of political acumen and 
excellent standard of speeches. The 
author has taken great pains to trace out 
the various changes made in the draft of 
the Constitution of India during its pas- 
sage, He has added his own comments on 
various aspects of the Constitution. This 
work will be of immense utility to the 
legal profession and to those who are 
deeply dedicated to the development of 
constitutional law in our country. a 
: S. S. G. 


“CONTROLS OVER PUBLIC CORPORA- 
TIONS IN INDIA”, FIRST EDITION, 
(1981), By Dr. Ramesh Chandra M.A. 
LL.M., D.Phil, Head of Department of 

. Law, Maharshi Dayanand University, 
Rohtak, (with Foreword - by Justice 
V. R. Krishna Iyer, Judge, Supreme 
Court (Retd.)), Published by Univer- 
sity, Delhi, Pages XX plus 487. Price 
Rs. 90.00. 


As mentioned by the author in his pre- 
face, this book is based on the ‘theme of 
the doctoral thesis submitted by him to 
the Allahabad University in 1971 for tha 
degree of Doctor of Philosophy in Law. 
In this book the author has endeavoured 
to investigate the degree of effectiveness 
of public control now operating over 


Commercial and Industrial Corporations . 


set up by statutes and to suggest meas- 
ures necessary to strike a just balance 
between public control and corporate 
autonomy of these statutory bodies., The 
first two chapters outline the place of 
public sector in our national economy, 
the forms of organisation adopted for our 
public sector undertakings, the nature 
and characteristics of a public Corpora- 
tion and describe the organisation, 
powers, functions and performance of 
the corporations. The author has however 
confined his study only to some of the 
major corporations brought into exist- 
ence through central legislation. The 
other chapters of the book deal with 
Ministerial Control, Parliamentary Com~ 
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A.I. R, 


mittees, Financial Accountability and 
ea Control and finally, Judicial Con- 
rol, 


As observed by Justice V. R. Krishna 
Iyer in his Foreword, the legal know-how 
of running public corporations where 
thousands of crores of rupees are invest- 
ed, countless numbers of technicians are 
working and vital national projects aʻe 
executed, is of great moment. From this 
perspective, the law of corporations is of ~ 
utmost importance and the author has 
rendered signal service by presenting 
this study which will be found useful not 
only by the Bench and the Bar but also © 


by the parliamentarians, the admin= 
istrators and the general public. 
US- D. 


THE SUPREME COURT ACT 1981, by 
Robin White; Published by Sweet and 
Maxwell Ltd of 11 New Fetter Lane, 
London; Price at £6.85 net in U. K. 
only, 


This is an Act which consolidates the 
legislation governing constitution, juris- 
diction and practice and procedure of 
the Court of Appeal, both Civil and Cri- 
minal, the High Court and the county 
courts, in England and Wales, However 
it is not a mere consolidating enactment 
ard is a restatement of the law on the 
subjects mentioned above. It amends 
Mental Health Act, 1959; Courts Martial 
(Appeals) Act 1968; Courts Act 1971; 
Soliciters Act, 1974; and Arbitration Act, 
1979. The notes added to the provisions 
of the Act trace the history of courts in 
England and lucidly explain the object 
and effect of the amendments. The title 
of the Act is likely to lead to the con- 
clusion that the provisions thereof relate 
to the Superior Courts only but it takes 
in’ its sweep the county courts as well. 
some provisions, both procedural and 
substantive, which have become obsolete 
in the present context have been repeal- 
ed or modified. 

- A, G. Te 





THE LAW OF EASEMENTS AND 
OTHER RIGHTS, 1ST EDITION 1982; 
by Shri P. C. Banerjee, Published by 
Purna Publishing House, B-10/261, 
Central Avenue (East), Kalyani, (W.B.); 
Pages 208; Price Rs. 30.00. 


An easement .confers ño proprietary 
rights on its owner; if it does it is not an 


y 


students 


. Honorary Professor sf Law 
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easement, It is a privilege without a pro- 
fit, This concise and comprehensive work 
is a lucid exposition of the most difficult 
branch of civil law. The short commen- 
try is based on case laws and the subject 
has been treated topic-wise. The text of 
the Easements Act, 1882 and a very use- 
‘ful index find place at the end of the 
book, This work ‘will ke useful not only 
to the members of tke legal profession 
but also to the general public ar 





SHORTER CONSTITUTION OF INDIA, 
EIGHTH EDITION 1981, by Shri 
Durga Das Basu, Saraswati, Vidya- 
varidhi, M.A, LL.D. (Cal), D.citt. 
(Burd.); Published b: Prentice-Hall of 
India Private Limited, M-97 Connaught 

- Circus, New Delhi, Pages 75 plus 1012; 
Price Rs, 120.00. 


The one volume comprehensive edition 
ofthe most authoritative and ` standard 


= work by the eminent author is undoubt- 


edly going to receive hearty welcome 
from the legal profession. This edition 
embodies all up-to-date Amendment Acts 
including the 44th Amendment Act of 
1978. The Table of Cases includes long 


-list of cases specifying the pages where 


they have been referred to in this book. 
The Index in the end contains volumin- 
ous topics as discussed in this book. This 
handy book is going to be a useful guide 


to the lawyers and the Judges in consti- 


It :s a must for the 
of constitutional law. Apart 
from this, 
lators will receive immense benefit from 
this work in discharge of their duty. 

l S. S. G. 


tutional matters, 


““HEPPLE & O’ HIGGINS : EMPLOY- 


MENT LAW” FOURTH EDITION 1981; 
By B. A. Hepple, M.A., LL.B. of Grays 
_Inn, Barrister; a Caairman of Indus- 
“trial Tribunals (England & Wales}; 
(Canter- 
bury); Published by Sweet & Maxwell, 


‘London, (Distributed in India by N.M. 


Tripathi Pvt. Ltd., Bombay); Pages Lvii 

plus 430; Price £13.25, 

This book has alreacy established its 
reputation as a leading text book in the 
area of Employment Law in the U. K. 
It is a comprehensive treatise not only 
on. matters which fall within the juris- 
diction of industrial tribunals but also on 
the framework of collective labour rela< 
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the executive and the legis-- 
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tions since both these matters are all 
interconnected and it is not possible to 
understand ‘individual employment rights 
without reference to the collective as- 
pects, It presents a systematic and inte- 
grated view of the Common Law and 
statutory duties in place of the old “Law 
of Master arid Servant’, which regarded 
statutes as anomalous exceptions to the 
judgemade law. 

Since the publication of the previous 
edition of this book, an important change 
in the’ statute law has been brought 
about by the enactment of the Employ- 
ment Act, 1980 as well as consequential 
changes in industrial tribunals and Em- 
ployment Appeal Tribunal rules. The 
alterations necessitated by these statutory 
measures have been fully brought out 
in this new edition although the basic 
structure of the earlier edition has been 
maintained. 


The book has been divided 
parts. 


into five 
Part-I deals with the framework 


giving the historical background and the 


present position of Collective labour rela~ 
tions in all its aspects, the Individual 
Employment Relationship, the contract 
of employment and the legal machinery 
for resolving Employment Claims. Part-II 
of the book gives a lucid exposition of. 
the Terms and Conditions of Employ~-' 
ment (including Remuneration, Hours, 
Holdings, Unfair discrimination, Appren~ 
ticeship etc.) Part-III brings out the legal 
position in regard to Discipline and Loss 
of Employment, The aspects of termina- 
tion, unfair dismissals, redundancy ete. 
have been adequately discussed in this 
part. Part-IV deals with International 
Aspects concerning Labour Standards 
and Employment Contracts. The last Part 
(i.e. Part V) brings out in detail the 
practice and procedure of Industrial Tri- 
bunals. 


Despite the fact that there is a stag~ 
gering mass of case law on this subject, © 
every effort has been made to include all 
the important decisions on the various 
aspects dealt with in the book, 

U, S. D. 


ar amman o An E 


“LAW OF TORTS” 18TH EDITION 1981 
by Sir John Salmond —- revised 18th - 
edition by Mr. R. F. V. Heuston, 
D.C.L. (Oxon); M.A., LL.B. (Dublin), 
Bar-at-law and Mr. R. S. Chambers, 
LL.B. (Hons.), (Auckland); D. Phil. 
(Oxon) -Bar-at-law; . Published by M/s. 
Sweet and Maxwell, London; (Avail- 

- -able in India with: M/s, N. M. Tripathi 
(P.) Lid. 164-B Samaldas Gandhi Marg, 
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Bombay); Pages 588; 

(Paper Back Edition), 

From 1907 when the first.edition from 
the pen of Sir John Salmond came out, 
this book on “Law of Tort? has held its 
field as a classic legal literature and a 
beacon light to the legal profession whe- 
ther on the Bench or at the Bar and in 
academic institutions. Professor Heuston 
came to be associated with the revised 
editions of this book since 1953 while 
Prof, Chambers has come into the pro- 
cess of revision as an associate in this 
18th edition. 


The beauty of this book is the brevity 
without any loss of clarity. Hundreds of 
cases have been dealt with and the es- 
sence of the judgment is put in a few 
lines at the appropriate place. 

In United Kingdom “Common Law” as 
against “Statutory Law” still holds its 
sway and there no one can face any dif- 
ficulty because a given “wrong” has no 
remedy in any statutory law. The Courts 


Price £13.25 


dispensing common law justice can al-- 


ways grant remedy by way of damages 
for any wrong that can be called a Tort. 

This book is a superb attempt to cover 
all types of “Torts” with their remedies, 
limitation, and quantum of damages that 
could be awarded. 


Eighteen distinct editions with three 
reprints speak volumes of the utility of 
this book and the necessity felt the legal 
profession for so long, denotes the en- 
cyclopaedic value of this book. In every 
edition the revising authors have care- 
fully taken stock of the latest judicial 
pronouncements and incorporated the 
principles narrated therein at appropri- 
ate place by rewriting the relevant por- 
tions, 

The revising authors have done service 
to the profession by bringing out this 
edition. 

A classie book, 

B. D. B, 





ODGER’S PRINCIPLES OF PLEADING 
AND PRACTICE IN CIVIL ACTIONS 
IN THE HIGH COURT OF JUSTICE, 
(TWENTY-SECOND EDITION 1981) by 
D. B. Casson, LL.B., J.D. of Gray’s Inn, 
Barrister, Senior Lecturer in Law a! 

- the University of Surrey and I. H. 
Dennis, M.A. of Gray’s Inn, Barrister, 

.. Lecturer in Law at University College, 
London. Published in 1981 by Stevens 
& Sons Ltd. of 11 New Fetter Lane, 
London, Pages Lix plus 565. Price 

_ £13.50 Net in U, K, only. 
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This exhaustive work on the law of civil 
procedure is well known as “Odger’s on 
Pleading and Practice’, since 1891 when 
lit was first published. The book has been 
appreciated by those concerned with the 
law of civil procedure, and is maintaining 
its place of importance for the last ninety 
years. Those studying for university Bar 
Final and Law Society examinations and 
even those practising at the Bar, found 
it quite a useful one on the subject and 
most stimulating exposition of this im- ‘ 
portant branch of law. 

The authors begin by giving the 
readers complete idea regarding organi- 
sation o? various courts and the manner 
of their working. In the second chapter 
they are told the “matters to be consid- 
ered before writ.” And from this stage 
they are taken cnwards step by stèp to 
the end when the judgment is pro- 
nounced in a lucid and entertaining lan- 
guage. 

The authors have taken care to see 
that the latest developments in the civil 
procedure are incorporated and tho- 
roughly discussed: and explained. New 
Sections on Mareva injunctions, Anton 
Piller Orders, references to the European 
Court and the revised procedure for the 
issus and service of writs have been. 
taken account of in proper places. In this 
edition the Chapter on Discovery, the 
Sections on dismissal for want of prosecu- 
tion and summary proceedings for pos- 
session of land, and the discussions of 
directions in personal injury cases, have 
all been extensively revised and re- 
written, The references to the Supreme 
Court Act 1981 have been incorporated 
throughout the book. 

Though the book deals with the English 
Civil Procedure and the law as it exists 
in the United Kingdom at present the 
academic value of the book is cer- 
tainly great to the Indian lawyers, the 
research scholars and the law’ teachers 
and students of our universities, 

L. K. K, 





“PLANNING LAW HANDBOOK” IST 
EDITION 1981 by Mr. Malcom Grant, 
Lecturer in Law, University of South- 
ampton; Published by Sweet & Max- 
well, London (available in India with 
Ms. N. M. Tripathi (P.) Ltd., 164 
Samaldas Gandhi Marg, Bombay); 
Pages 488; Price £12.50. 

Even in United Kingdom which is a 
developed country, comprehensive plan- 
ning commenced only in 1947. As agains# 
this in India which is yet a “developing” 
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country although we are passing through 
the 6th plan period, precious little has 
been done so far. Locking to the vast- 
ness of our country, its economic and 
industrial backwardness, its illiterate 
masses, even what has been -achieved so 
far is not small. 

This book, solely deals with develop- 
ment with various aspects of planning, 
development, policies, needs, controls as 
introduced in England. The author un- 
doubtedly has taken great pains in com- 
piling this handbook bringing in its fold 
all policies, Laws, Rules, Notifications, in 
a systematic manner having a bearing on 
the subject of planning. 

Although this book may not be of 
= much use in the Indian scene, yet those 
. in charge of national or State planning 
can do, well to have this book in their 
reference libraries. 

B. D. B. 





ARNOULD’S LAW OF MARINE IN- 
SURANCE AND AVERAGE, VOLS. I 
AND I, SIXTEENTH EDITION 19381 

~ in British Shipping Laws Series; by 
Sir Michael J. Mustill; one of Her 


Majesty’s Judges of the Queen’s Bench - 


Division; of St. John’s College Cam- 
bridge and Gray’s Inn; and Jonathan 
C. B. Gilman; M.A, (Oxon) of Middle 
Temple, Barrister. Published by Ste- 
vens & Sons Ltd. of 11 New Fetter 
Lane, London, (Pages Vol. I — Lxxv 
plus 431, Vol. II — viii plus 811; Pages 
Vols, I and II — Lxxv plus viii plus 
1242; Price £95 for set of 2 volumes). 
Arnould is a masterpiece in the fore- 
front of great Writirgs on Commercial 
Law in the English lenguage because of 
the genius of the author and versatile 


learning of its editors, and because of. 


these two facts this great work has sur- 
vived for the last 135 years and main- 
` tained its popularity while during this 
period other great. wcrks came bustling 
in and left quietly, because they were 
left behind on account of the great 
changes in the law to which they belong- 
ed. But there have not been such funda- 
mental changes in the marine insurance, 
_ though there has been development. and 
` elaboration to meet the new commercial 
situations. It is for this reason the pre- 
sent authors decided not to tamper un- 
necessarily with the text and so destroy 
its authority, just to make it seem more 
up-to-date. They have therefore main- 
tained the original content, style, form 
and method of work in the same shape 
im which they received it, . 
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This work is not a commentary but is 
a treatise, on the principles of law of 
marine insurance.. The 1906 Act did bring 
about same codification of the law yet 
many instances come about in which the 
solution of the problem arising today is 
found in cases decided many many years 
ago. - With all this, still, a comparison 
with the previous edition will. disclose 
many points of difference of a substan- 
tial nature that would be- apparently 
noticeable. In this edition many parts 
which had become obsolefe for ‘various 
reasons have been removed and thus a 
good deal of space could be given to the 
new material. 

The law stated is ag it stands at July 
31, 1981. Some changes of great import- 


‘ance are expected in the near future and 


the publishers contemplate to issue an 
appropriate supplement in due course. 


This is a work of great value on the 
subject, 
x L. K. K. 





GATLEY ON LIBEL AND SLANDER : 
(EIGHTH EDITION 1981): by Mr. 
Philip Lewis, M.A. of Lincoln’s Inn, 
Barrister-at-law, Fellow of All Souls 


College, Oxford; published by Sweet 
& Maxwell Ltd. 11 New Fetter Lane, 
London; Pages 137 plus 751; Price 


£60.00; available. in India at N, M. Tri- 
pathi Pvt. Ltd., 164 Samaldas Gandhi 
Marg, Bombay. 


The law recognises in every man a 
right to have the estimation in which he 
stands in the opinion of others unaffect~ 
ed by false statements to his discredit. 
This right is protected in English law by 
the existence of the torts of libel and 
slander, and of the criminal offence of 
libel. This book deals mainly with the 
torts of libel and slander in English law. 
It also deals with libel as a criminal of- 
fence and the tort referred to*generally 
as malicious falsehood, It also describes 
the procedural aspect of an English civil 
action for defamation, and the footnotes 
contain information on the law in other 
jurisdictions following common law prin- 
ciples. . 

The law of defamation remains deeply 
embedded in history, but the communi- 
cations with which it deals are current- 
ly affected by extraordinary technologi- 
But the substance of the 
law of defamation retains a remarkable 
flexibility, so that these innovations 
cause fewer problems than hag been sup- 


posed, 
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The precedents have been thoroughly 
revised, so as to reflect the most modern 
practice, and even the index has been 
reorganised to- meet the needs of the 
practitioner. This edition will undoubt- 
edly retain its immense utility to the 
legal profession. 

S. 5. G. 





THE EXPANDING JURISDICTION OF 
THE UNITED NATIONS: IST EDI- 
TION 1982; by M. S. Rajan. Published 
by A. S. Pandya, for N. M. Tripathi 

` Pvt. Ltd., Bombay. Pages xii plus 252. 
Price of the book is not mentioned. 


The book contains six lectures which 
the author delivered in Bombay in 1981 
under the auspices of the K. T. Telang 
Lectureship in Law and Politics Edow- 
ment of the University of Bombay. It is 
a scholarly and thought provoking deli- 
neation of the various problems which 


the TInited Nations was faced with and- 


had to find a solution to those problems. 
The author has made a special study in 
respect of the United Nations, and for 
his major publication: United Nations 
and Domestic Jurisdiction (1958) he was 
awarded the degree of Doctor of Letters. 
He has also to his credit’some more 
equally learned books on world affairs 
like : The Post-war ‘Transformation of 
the Commonwealth: Reflections on the 
Asian-African Contributions (1963), India 
in World Affairs, 1954-56 (1964), Non- 
alignment, India and the Future (1970) 
and some others, 


He has in his long academic career held 
many important posts relating to inter- 
national relations and affairs. He is gain- 
ing very vast experience. in this field. He 
is of the opinion that-.the jurisdiction of 
the World Organisation has greatly ex- 
panded since its inception and the pro- 
cess of expansion jis still continuing. He 
Says that this expanding jurisdiction has 


to go on and cannot be stopped or check- © 


ed. It has done no harm but more good 
to the national interests of the member 
States. He has also cast a look into the 
future possibilities of expansion of U. N, 
Jurisdiction and made some constructive 
and practical suggestions in that respect. 


The book would be an excellent addi- 
tion to any private or public library. 
L. K. K. 


— 
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COMMENTARIES ON INDIAN PENAL 
CODE, (1860): VOLS, I & II. FOURTH 
EDITION 1982: by V. B. Raju, M.A., 
LC.S. Judge, (Retd.) Gujarat High 
Court; Published by Eastern Book Co., 
34, Lalbagh, Lucknow; Pages Vol, I — 
xx plus 714 and Vol. II — xii plus 829 
(Total xxxii plus 1543). Price Rs. 200 - 
pər set of two volumes. 

This commentary, according 
author is written in its 

Special style and is different from 


to the 
own 
the 
we are accustomed to read. His 
other commentary on Evidence Act was 
greatly appreciated and extolled for its 


new method of writing which enables 
one to ascertain Jaw quickly, and this 
Commentary on Penal Code has been 


written on the same lines, 


The author while working as a Judge 
of zhe High Court had occasions fo ex- 
press his own views on matters that came 
up while interpreting law of crimes. He 
nev2r -waivered to express his opinions 
boldly -and fearlessly, which he has ex- - 


‘pounded in a lucid and elaborate manner 


in this commentary thus making it very 
interesting, easy to follow and under- 
star.d, 


After discussing the case law and the 
prirciples involved therein the author 
has given his own opinion separately in 
separate paras as “Author’s views.” 
Where the views of separate High Courts 
differ they have been stated in separate 
paras to enable the lawyer of the parti- 
culer High Court to ascertain readily the 
views of their particular High Court. 

The book is full of English and Indian 
Cas2s and has several useful appendices 
on important matters. The case law has 
been brought up-to-date and recent 
Central and State amendments have been 
incorporated, Similarly the huge task of 
sifting the old and bringing in new rul- 
ings and decisions etc. have been achiev- 
ed most creditably by the learned 
author, 


Cn the whole the author deserves con- 
gractulations for having successfully com- 
pleted this stupendous task and added 
suca an excellent commentary to the law - 
library. This edition of the work is sure 
to be of greater use and help to the legal 
profession than even the previous one. 

L. K. K. 
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MODERN INSURANCE LAW, Ist EDI- 
TION 1982: By John Birds, LL.M., Lec- 
turer in Law, University of Sheffield; 
Published by Sweet and Maxwell 
(N. M. Tripathi), Pp. 357437, Price 
£ 10.50, 

The Book has been written consider- 
ing the need for a basic text book on the 
subject for students studying insurance 
law. It is written from an academic as well 
as a practical angle. : 
into 


It is divided broadly. twenty 
chapters. Each chapter covers a par- 
ticular topic. Each chapter is again 
sub-divided. with suitable headings 
to cover different aspects of the 


main topic. An attempt has been made 
to describe both the general principles 
of non-marine insurance law and some 
of the general principles peculiar to 
particular types of insurance, Life Insur- 
ance and liability insurance including 
motor and employer’s liability imsurance 
are included. As regards the fire insur- 
ance all the principles relating thereto 


have been discussed while dealing with - 


general principles of law. 

Since the book is written for students, 
the author has rightly adopted a very 
lucid style and used a simple language, 
He has derived much support from decid- 
ed cases as well as renowned authors of 
which he has made a mention in the 
Book. 


Table of Cases and a Table of Statutes 
has been included in the beginning and 
Index at the end which have proved their 
own utility. The author claims that this 
is the first English text book ‘of its kind. 
The book is bound to be of immense use 





to the student world. M.V.J. 
“CONSEQUENTIAL LOSS AND BUSI- 
NESS INTERRUPTION INSURANCE. 


AND CLAIMS”, 5th (1981) EDITION : 
By Denis Riley, Fellow of the Charter- 
ed Insurance Institute (U. K.). Publish- 
ed by Sweet & Maxwell Ltd., London. 
(Distributed in India by N. M. Tri- 
pathi Pvt, Ltd., Bombay), Price £ 27.50. 


There are few businesses which in the 
event of damage being caused by fire or 
other perils at their premises would not 
suffer financially either through a loss of 
trade or additional expenditure involved 
after the occurrence of damage. Protec- 
tion against such financial loss is afford- 
ed by means of consequential loss insur- 
ance alternatively termed business inter- 


ruption insurance in U.S.A, Canada ete,. 
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Soon after the damage caused by fire and 
kindred perils to the business premises, 
the condition and value of the property 
before the damage and the cost of resto- 
ration and several other tangible factors 
have to be assessed for. determining the 
amount to be paid under the insurance 
cover, In view of the wide prevalence of 
this form of insurance in almost all the 
countries of the world there is an ever- 
growing demand for information and 
guidance on the part of those concerned 
with effecting, maintaining or claiming 
under such insurances. This book basec 
on the practical experience of the author 
(who was a Consequential Loss Superin- 
intendent ‘of the Commercial Union In- 
surance Group (U. K.) for several years) 
meets the said demand admirably. It 
‘discusses in deéteil the principles, con- 
ditions and the scope of modern conse- 
quential loss policies—including the pit- 
fall—as related to the practical task con- 
fronting those whe are called upon to 


-arrange, advise upon or supply informa- 


contracts 
settlement of claims under 
them. The legal provisions in- 
volved have also been explained 
in a lucid style. The examples and illus- 
trations quoted throughout the book ex- 
plain matters clearly for clients, brok- 
ers, accountants and insurance execu- 
tives, A major change from the previous 
editions is the incorporation of Chapters 
6 and 15 and of several individual para- 
graphs devoted entirely to business inter- 
ruption insurance in the United States 
and Canada. 


tion in connection with such 


or the 


The author has adopted the method 
of numbered subject--paragraphs— there 
is no serial page numbering—in this book. 
This combined with a compendious index 
in which the numbers of principal para- 
graphs have been indicated facilitates 
ready reference and enhances the use- 
fulness of the bock, The appendices give 
specimen policy forms and specifications 
in current use and illustrations of claim 
settlement calculations showing varying 
factors usually encountered in actual 
losses, Accountants, Company Secretaries 
and Directors, Insurance brokers, under- 
writers and insurance Officials will, no 
doubt, find this book very useful for 
their requirements. U.S.D, 
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MATRIMONIAL PROCEEDINGS IN 
MAGISTRATES’ COURTS, 1982 EDN. 
by Mr. W. A. W. Strachan, D.M.A., 
LL.B. (Lond.), F.B.I.M, of the Inner 
Temple, Barrister; Published by Sweet 
and Maxwell Ltd. 11 New Fetter Lane, 
London, Pages 28-+169; Price & 10.75; 
In India Jistributed by N. M. Tripathi 
Pvt, Ltd. 164 Samaldas Gandhi Marg, 
Bombay, 


The historical background of this work, 
as has beer. described by the author, is 
“strange anomaly” and “irreconcilable 
dichotomy” of family law in England. 
His purpose is to provide a guide to the 
Domestic Proceedings and Magistrates’ 
Courts Act 1978. The author hopes that 
it will be the first step towards a unified 
body of law, A particular feature of this 
handbook is its treatment of the system 
for reciprocal enforcement of mainten- 
ance orders between foreign countries 
the light of the 1956 United Nations Con- 
vention on the subject. The reader will 
also gain familiarity with appropriate 
parts of the Magistrates’ Courts (Matri- 
monial Prozeedings) Rules, 1980. The 
established author has dealt the subject 
in his succinct and very conveniently 
organised exposition of the statute to 
meet the needs not only of legal practi- 
tioners but of justices, teachers and prac- 
tical exponents of social work. This 
handbook satisfies the rigorous require- 
ments of a law book and yet leads lay 
readers to an understanding ofa branch 
of law directly affecting lives of many 
married people and their children. 

S.S.G. 





“MANUAL OF DEPARTMENTAL EN- 
QUIRIES”, 1st EDN. 1982 : By Sarva- 
shri Ejaj Ahmed, Abhijit Sinha and 
K. K. Malhotra (with Foreword by K. 
B. N. Singh, Chief Justice, Patna High 
Court). Fublished by Malhotra Bros., 
Patna, Pages 120+100. Price Rs, 30.00. 
This book is a compilation of laws, 

rules and orders concerning departmental 


enquiries. The State is perhaps the big- 


sest employer (and biggest litigant too) 
in India, both at the Centre or at the 
State level. wielding power over all its 
employees. As violations of laws relating 
to employment have become a common 
feature these days the need for a manual 
of this tyre, for the information and 
guidance of the employees and the ad- 
ministrative authorities can hardly ibd 
over-emphasised, 


Books Reviewed 


A.I R. 


The book is divided into two parts. 
Part I contains the text of departmental 
‘and allied rules and circulars. It includes, 
inter alia, Civil Services (Classification, 


Control and Appeal) Rules, 1930, Bihar 
and Orissa Subordinate Services (Dis 
cipline and Appeal) Rules, 1935, Bihar 
Government Servants Conduct Rules, 


1976, extracts from Articles 14, 16, 19, 32 
and 311 of the Constitution of India, Ex- 
tracts from the Prevention of Corruption 
Act (2 of 1947), the Public Servants (En- 
quiries) Act, 1850, Bihar Administrative 
Tribunal Ordinance, 1981 etc. Part II of 
the book includes the case law. In view 
of the fact there is almost a staggering 
mass of case law in regard to disciplinary 
cases in the context of the Articles 
of the Constitution mentioned above, a 
small sized book like the present one 
can mention the case law from some of 
the leading cases only. 


It may however be mentioned here, . 
that the usefulness of this book is mostly 
limited to the public servants of the State 
of Bihar, The Central Government Ser- 
vants located in the State of Bihar may 
not find much useful material in this 
book in regard to disciplinary matters as 
neither the Central Civil Services 
(C.C.A.) Rules nor the Central Civil Ser- 
vices Conduct Rules as they stand at 
present have found a place in this book. 

U.S.D, 


“INDIAN PENAL CODE”, Ist EDN., 1981: 
By Jaspal Singh, Additional District & 
Sessions Judge, Delhi (with foreword 
by Prakash Narain, Chief Justice, High 
Court of Delhi). Published by Pioneer 
Publications, Delhi; Volumes I & IL 
Pages Over 1900; Price Rs. 220.00. 


This is one more addition to the several 
commentaries on the Indian Penal Code 
already in the field. As observed in the 
preface, the author “felt that there was 
continuing need for a book which should 
provide a comprehensive analysis of the 
principles of law; their scope and appli- 


cability to ever changing facts, a book 


which should be current and concise— 
an information—packed, functional com- 
mentary that should cut research time 
significantly and provide at one’s elbow 
instant know-how every step of the way.” 
It is of course for the readers to judge 
how far these proclaimed objectives have 
been fulfilled by the two volumes of this 
book covering about 2000 pages. By and 


. large the pattern of these commentaries 


N 


t9s2 


is not much dissimilar to thaf of the 
AIR Commentaries on the Indian Penal 
Code (in 3 volumes, now in its 3rd edi- 
tion). The text of each section of the 
-Code is followed by exhaustive discus- 
sions analysing the import of the text 
and bringing out the case law on each and 
every aspect covered by the section, As 
mentioned by Justice Prakash Narain in 
his foreword, the author, while. giving 
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his commentaries has laid emphasis on 
the development in this branch of law 
from the concept of revenge to the con- 
temporary approach which may be called 
a correctional philosophy,” 


The book will, no doubt, be found 
quite useful by the Bench and the Bar 


-and would be a worthwhile addition to 


the law libraries, U,S.D, 


n é a 





BOOZS RECEIVED E 


(1) DISPROPORTIONATE ASSETS UN- 
DER PREVENTION OF CORRUPTION 
ACT, 1947, FIRST EDITION, 1981, by 
Subash Chandra Lal, M.A., LL.B., Ad- 
vocate, Orissa High Court, Cuttack, 
1981. Published by Orissa Law Agency, 
Town Hall Road, (Near Durga Cinema), 
Cuttack-753009, Orissa, Pages 74. Price 
Rs. 15/-. Bound Rs, 20/-. 

L, E, BK, 


(2) LAW QUARTERLY JOURNAL OF 
THE INDIAN LAW INSTITUTE, WEST 
BENGAL STATE UNIT. VOL. 18. 
NUMBER I JAN. TO MAR. 1981 AND 
NUMBER 2-3 APRIL TO SEPT. 1981. 
Subscription per annum, Foreign £1 or 
5$. Postage extra. Single copy Rs, 3/-- 
Foreign 30 NP or 1 $ postage extra. 
The journal is edited by Dhirendra 
Kumar Ghosh, Barrister-at-law. 

L E. K 


(3) EVALUATION OF THE CANADIAN 


GUN CONTROL LEGISLATION. 
FIRST PROGRESS REPORT. 1981 
EDITION, by Elisabeth Scarff, Ted 
Zaharchuk, Terrence Jacques and Mi- 
- chael McAuley.. 


A research report prepared under con- 
tract with the Research Division, Minis- 
try of the Solicitor General of Canada, 
Published by the Communication Divi- 
Sion, under the authority of the Hon, 
Bob Kaplan; P,C,, M.P., Solicitor General 


of Canada, Published by the Minister of 
Supply and Services Canada. Available 
in English and French from the Commu- 


nication Division, Solicitor General 
AR Ottawa, Outario, KIAO P8. 
LKK 





(4) “501 PRACTICAL LETTERS FOR 
BRANCH MANAGERS, FIRST EDI- 
TION 1981 (Third reprint) by Shri 
Satya Narayan Patodia M. Com., C.A. 
LLB., F-LB. (London) ete. Published by 
‘Bankers’ Books Publishing House (P.) 
Ltd., , 88 Indra Colony, Bani Park, J ai- 
pur.’ 


B. D. B. 





(5) “ESPEE ON THE KERALA CINEMA 
REGULATIONS” 2ND EDITION 1981, 
by Shri S. Parameshwaran, M.Sc., 
LL.B., A.M.B.LML, Advocate. Published 
by Subbalakshmi Enterprises, Opp. 
Krishna Nursing Home, Chittoor Road, 
Cochin, Pages 179, Price Rs. 25/-. 


B. D. B. 





(6) “SALES TAX, READY RECKONER” 
FIRST EDITION 1981 by Shri N. B. 
Roy, B.Com., LL-B., Advocate, Pub- 
lished by Nabhabrota Publishers, 93 
Dr, S. C. Banerjee Road, Calcutta. 
Pages 140. Price Rs. 30/-, 

i B. D. B, 
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The Hon’ble Mr. Justice 
- R. J. SHAH, 
Judge, Gujarat High Court. 
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Second Class in October 1951. 


-in the Trinity. term of 1959. 
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The Hon'ble Mr. Justice 
A. P. RAVANI, 
Judge, Gujarat High Court. 


The Hon'ble Mr. Justice 
ABDUL SATTAR QURESHI, 
Judge, Gujarat High. Court. 


Born on 4.8-1927 in Godhra, Dist. Panch. 
Mahals, Gujarat State.: Passed Matrie in 
June, 1945. Passed B. A. (Hons) in First 
Class getting First rank in college-in 1949. 
D. P. I. (Poona) awarded Merit Scholarship. 
Passed M. A. in First Class from St. Xavier’s 
College, Bombay in June, 1951 and LL. B. 
1. Enrolled ag 
Advocate in Bombay High Court in April, 
1952. Joined legal practice ag junior of 
Mr. S. R. Vakil. Left for U. K. in August, 
1952, Joined School of Oriental and African 
Studies of the degree of Ph. D. and hincoln’s 
Ind for Bar-at:Law. Was called to the Bar 
Returned to 
India in July, 1959. Resumed practice in 
Bombay High Court. Joined the Chamber 
of Mr. A. A. Peerbhoy. On bifurcation of 


Bombay State came to Ahmedabad in May, 1960, practiced in Gujarat High Court 


since its-inception. 


Presidant Abmedabad Muslim Grad 
Committes of Several Social,. cultural and 
appointed Judge of Gujarat High Court, 
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‘dont of the All India Jamiatul Quresh, since 
a rae Association ; Member of the Executive 


April, 1973, 


educational organisations. He is 
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- approach to education lies 


“LEGAL EDUCATION IN INDIA” 
By: Smt, Phiroza Anklesaria, . Advocate, 
Bombay. 


" The divorce between Advocacy as a 


” profession and knowledge of law is -best 


illustrated by an advertisement in a local 
daily soliciting the services of “an advo- 
cate with knowlédge of law”. Hilarity, 
this did occasion, but after scoring a 
point viz, that a:professional licence is 
not-synonymous with competence. To 
quote from a report of the Bombay Uni- 
versity Reforms Committee (cited in the 
Bombay Legal Education Committee Re- 
port, 1904, page 17, para 35) “Legal Edu- 
cation in India’ is highly commercialised 
and seems to have too much in view the 
practice of the lawyer and case law and 
too little of the science and principles of 
law.” 


commercialised 
in ignoring 
the basic purpose of all instruction. This 
purpose is the cultivation of a right 
thinking and socially responsible person. 
Its prominence in legal education is all 
the more desirable, for such education 
has to cater to a body of persons who 
will be functioning in an organised and 
civilised: society. The present system of 
legal education in the country certainly 
does not measure up to expectations out- 
lined above.. More than 20 years after the 
Submission of the XIVth Law Commis- 
sion’s Report on 26th September, 1958, 
the pattern of legal education in India, 
has undergone no significant change. Law 
graduates in thousands are churned out 
year after year, They have little to their 
credit and have less to offer to the society 
in which they live. Government has pro- 
claimed its ‘desire to set up a commission 
on J udicial Reforms under the Chairman- 
Ship of a Judge of the ‘Supreme Court. 
One of the subjects to be referred to this 
commission can be the pattern of legal 
education. with: special emphasis on how 
to make it more effective and responsive 
to the needs of the times. 


A major flaw of the 


An Academic Survey 


For -entry into law, the prerequisite is 
a Bachelor’s. degree in Arts, Commerce 
or Science.. Previously the sequence was 
a two year course in a Law College fol- 
lowed ‘by: an examination. Success at.the 
examination brought the novice to the 
chamber of a practising lawyer. There- 
after he appeared at an examination in 
procedural laws conducted by Bar Coun- 
cils. The Bar Council examination was 
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considered “too stiff’. Having cleared 
this hurdle, the aspirant joined the bar 
being designated Advocate (original side). 
The system must have been good for it 
contributed a number of stalwarts to 
various Bars. Portraits of some of them 
adorn libraries of different Bars. . 

It was in the year 1965, that the de- 
cline began. That year a vocal section 
including students and lawyers elected 
to Bar Councils resolved to do away with 
the Bar Council examinations and its 
complement i.e. reading in the chambers 
of practising lawyers. The substitute was 
an addition of a year to the Bachelor 
of Law’s course. The pattern presently 
prevalent is divisible into two categories 
viz. B. L. (General) and LL. B. 
The first is a two year course 
followed by an examination. Can- 
didates passing the . examination are 
Bachelor of Laws (General). They cannot 
practice as Advocates. Those desirous of 
practising have to put in a further year 
of study followed by an examination. 
What the course lacks in depth is tried 
to be made up in breadth. The syllabi in- 
cludes a wide range of subjects to be 
learnt. But the instruction is limited to 
three -periods a day. The first 
year course covers laws on labour, 
contract, tort, © Mohammedan Law, 
Succession Act and the Indian 
Constitution. The second year covers legal 
theory i.e. jurisprudence, and law relat- 
ing to partnership, co-operatives, Hindu 
Law, Property, taxation and companies. 
The 3rd year course contains the Civil 
and Criminal Procedure Codes. Arbitra- 
tion, Evidence and Limitation. These are, 
compulsory and rightly so, from the view 
of an aspirant practitioner, The exam- 
inee has an option to select two out of 
the following:— 


Tenancy, and land laws, International 
law, Bankruptcy, laws on Co-operatives, 
public control on business, military law, 
equity and trust, trade marks and patents, 
criminology, interpretation of: statutes, 
private international law and labour law. 
The vast choice is a veritable maze and 
no wonder that the student is baffled. 
Having passed the 3rd year examination, 
the student is fit and able to practise. He 
has an acquaintance with law for cram-. 
ming has instilled that, if nothing more. 
But lack of grounding | in basic princi- 
ples makes him like a school boy -who 
knows the 3-Rs. but no discernment to 


r 
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appreciate what it is all about. The eu- 
rriculum lacks depth and the lawyer pre- 
duced lacks maturity. Learning he has, 
but culture he wants, Thus are “lawyers” | 
let. loose upon unsuspecting ‘laymen. 


© Casualty In Legal Education 


ee cs a) aegis | 

Law Colleges. require part-time attend- 
ance, Classes are held in the early morn- 
ings or evenings. This ensures that few 
attend. A day is divided into 3 periods of 
fifty minutes each, The fifty minutes. in- 
clude time.taken for recording the mus- 
ter roll. Lecturers conscientious in this 
can naturally impart little in the _ time 
left, This is because law classes are over- 
filled, these being the easiest accessible, 
Rules: require 75% attendance. But ‘there 
are easy and popular, other methods for 
securing this percentage, than physica: 


compliance. , The well-connected and 
= well-builz find ~ no difficulty | in 
_ attaining this , standard. . University re- 


gulations prescribe a tutorial or two per 
week as compulsory. No ‘one objects i? 
none are held throughou; the year. Two 
quarterly examinations. are prescribed. 
apart from the finals’ each year. The ist 
are conducted, supposed. to be conducted. 
by the College while the University 
handles the last. Students do not appear. 
and, certainly not, after preparation ‘for 
the quarterly tests, Nothing much turns 
upon the results of these quarterly tests. 
As to the marks, students must obtain € 
minimum ‘of 40 % in‘ ‘each subject but ar 
aggregate of 50% out of the total. Those 
obtaining 60% and above are placed ir 
the 1st Division while the remainder are 
bundled into the 2nd Division. Like the 
Indian Railway’s law éxaminations have 
wished away a 3rd Division, though im- 
partial observers can see nothing but 
third raters amongst the law graduates 
Easy-goirg as the rules in regard to at- 
tendance, tutorials, and examinations are. 
the great democrats in ‘Law Colleges help- 
ed by sympathising- politicians of all hues, 
have managed to’ wrest concession after 
concession. The facility of ‘ATKT’ (allow- 
ed. to keep terms) entitles students fail- 
ing in 4 out of 8 papers to continue . the 
onward course. They can reappear in the 
failed parers and also the new year tests. 
Mercifully, the rules. insist upon his pass- 
ing in the. once failed papers before his 
result in the 2nd set can’ be declared. 


Students can therefore do the course 
piecemeal. 
- Every Law College has io reserve 34% 


seats for those supposed .to belong to 
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Backward classes. They may belong to 
classes listed as such. But it is oppres- 
Sive for the unreserved to hear them so 
described and yet, suffer their alleged 
Towdiness and overbearing conduct. Not 
that the forwards-sons of the affluent 
and daughters: of the giddy set—are free 
from these virtues. What they resent is— 
to put it ‘colloquially—Toms trying to live 
up with the Jones. A fair number of 
freeships and scholarships advanced by 
the Government and private sources are 
available. Those deserving get them but 
rarely for the. influential and dubious 
walk off. with the cake. For the crumbs 
left behind there is intense jockeying. 
about Rs. 400 per 
annum which is considered commensurate 
with the education imparted. 


As to libraries, almost all can -boast of 
impressive catalogues and early editions 
of books. The books most in need or 
late editions are permanently out, bor- 
rowed. by persons. whose identity is rare- 
iy revealed. Replenishment of stock in 
libraries. is done with reference to cata- 
logues. This naturally slows the pace of 
accumulation. College managements are 
rarely interested in building up libraries. 
A favourite hindrance is the disinterest- 
edness of the alumni in books or their 
proclivity to pilfer them: Law . Colleges 
have a~highly politicalised staff. and stu- 
dentry. They are engaged in perpetual 
wars with each other, or, in combination, 
with the Managements or. Government. 
This gives-them little time-to avail of the 
two academic | terms: prescribed. The 
duration of these terms is determined ` 
with reference to patterns familiar to 
the industrial world-collective bargain- 
ing, mediation, boycotts, -close-downs and 
noisy processions. . The post-graduation, 
LL.M. (Master of Laws) course ` attracts 
a bare fraction. of the hordes passing out 
the LL.B. examination. Natural,. seeing 
that it entails two more years with two 
more examinations, after the usual weary 
round of numerous lectures. 
been prescribed:-as a qualification entitl- 
ing the holder of the degree to teach. 
This prescription, so far. as the Bombay 
University is concerned, remains a dead 
letter, Even otherwise, a teaching job is 
poorly paid and few. are induced to. 
in for a. doctorate in law.: The better the 
academic qualification, the. poorer is the 
holder’s ability to practise, Well-qualified 
academics are deemed “impractical” and 
such people are not prized in the highly 


competitive field of law practice, 


LL.M. has - 


go — 


1982 
The Teaching Faculty 


‘The great majority of teachers in law 
colleges are part time. University regu~ 


< lations are liberal. LL.Bs. can lecture if 


they have a minimum of 5 years stand- 
ing. The standing is reduzed to 3 years 
if the lecturer be an LL.M. No previous 
teaching experience is required, Appoint- 
ments are on a yearly basis. Pull resting 
on kinship, caste and what-not is neces- 
sary to secure a lecturer's job. Every 
part-time lecturer is expected to. teach 
at least 2 subjects and take 6 lectures a 
week. Terms and conditions . of service 
are not laid down, though University 
regulations so require. As a consequence 
lecturers accept salaries offered which 
range between Rs. 200 to 400 P.M. They 
do not have benefits like provident fund; 
gratuity or pensions. Mos: of these ~lec- 
turers are junior or less paid lawyers 
s< who regard the pittance received as a 


stable receipt while struggling. at the 
Bar. Gradations based on academic ex- 


ellence or experience are unknown, with 
the unexpected distinction of every lec- 
turer, being termed a “Professor”. 


Where Have We Failed 


First, is the need to destroy the myth 
that a career in law is an easily available 
alternative to the discards of medicine, 
engineering, accountancy and the like. 
The grim realities of the present day 
legal scene have to be rev2aled in pitiless 
details to the aspirants. For the profession 
consists of a thin slice which has bought 
a place for itself, a thinner one of those 
£ who have honestly achieved it, and, a 
large majority, who have waited for glory 
and waited in vain. Second. is the urgent 
compulsion to disabuse tke seekers of 
the belief that law can be learnt by the 
ear, Law, it. has to be emphasised, is a 
Science, an ancient learning which has 
_ to be fortified by endless study and ex- 
periment. The short term remedy is to 
restrict admission to the Srd year course 
to those having an aptitude for law. If 
other disciplines like medicine and engi- 
neering have the elimination process, 
there is no reason why it should not find 
a place in law. The profusion of law col- 
leges may be cited-as a difficulty. This 
p difficulty can be overcome ‘by evolving 
a national standard fór restrict- 
ing entry to the 3rd year. Literacy 
and academic recognition m the shape of 
degrees are prized possessions in under- 
developed countries. This may make it 
difficult to turn down aspirants to courses 
like LL.B. But justice will nave been done 


Legal Education in India 


Journal 13). 


by. terminating the examinees at the LL.B. 
(general) if they do not show promise., to 
justify admission to the final year course. 
Commissions appointed to study these 
problems will have to give sufficient time 
to an in-depth study. . 

As to teaching, the rule in India is 
learning by rote. Thus taught, all know- 
ledge is reduced to dogma. Law, it has 
to be realised, has been freed from the 
shackles of religion and rituals. Today, 
it is a throbbing and live discipline ever 
receptive to new approaches. Therefore, 
the student has to acquire a deeper per- 
spective in it, Cramming has to be re- 
placed with group discussions, seminars, 
tutorials, moot courts, mock-trials, lec- 
tures, discussions with Judges and 
jurists and ‘specialists in diverse 
disciplines.: A conceptual approach 
is what is recommended. The 
student has to have mental agility 
not only to know what a particular rule 
is, but why it became necessary: ang how 
the enacted piece is circumvented and 
where the loopholes can be plugged, The 
examination system has to undergo 
changes. Marks at an annual test are all 
very well. But performance during the 
year has to be watch=d with care. Pro- 
per assessment of this has to be made. 
The test papers have to be more proble- 
matic instead of confined to discovering 
the students’ ability to repeat answers 
learnt by rote. In the words of the Indian 
University Commission, 1902, ‘‘examina- 


tions have to ‘be subordinated to 
teaching and not teaching to 
examinations”. The duration of aca- 


demic sessions as also periods, ‘has to 
undergo a change. Presently, the hefty 
course is pitted against a minuscule time 
lag. If the course is to remain vast, and 
there seems no escape from that, the 
time available has to be substantially en- 
larged. Before the advent of tumult in 
the educational world, the length of the 
academie year (June to March), did not 
appear satisfactory. The days allotted 
for teaching numbered a hundred seven- 
ty to eighty per year, This, in the words 
of Tej Bahadur Sapru to the Allahabad 
University in 1934 (cited in the report of 
the 1934 Law Commission, Page 530 para 
20) “made it impossible to traverse even 
a respectable area of law.” Today; this 
inadequate duration, is mutilated by the 
teachers, the taught and the non-teach- 
ing staff. Demonstrations and closings can 
be banned, and, should be, but the politi- 
cal will seems to be lacking. If only it 
wére beefed up, there would be not only 
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a ban but a drastic curtailment of the 
holidays and vacations. Holidays and 
vacations are an anachronism for part 
time courses and their abolition in law 
colleges would set a healthy precedent. 
In regard to the duration of the LL. B. 
course, the Law Commission is not in 
favour of the present 3 years, It inclines 
towards a full time academic course of 2 
years followed by a year’s practical train- 
ing culminating in what is. termed "a strict 
test” by professional bodies like Bar Coun- 
cils. The recommendation remains unim- 
plemented. The existing 3 years course 
is a poor substitute for that recommend- 
ed. The 3rd year course which is an 
alternative to the year of practical train- 
ing, is no improvement on the 1st 2 years. 
True; the subjects taught include those 
with a practical tinge. But it is profes- 
sional bodies who are better equipped to 
impart instruction in practicals rather 
fhan institutions where desultory lectures 
and cramming precede every test. 


To avoid too sharp a break with the 
existing pattern a reasonable compro- 
mise is suggested. The Ist two years can 
be made full time and the 3rd year can 
be evenly divided between lectures in 
college and devilling in chambers of 
seniors. This can be followed by a com- 
prehensive test of the entrant by the Bar 
Council. Control on the numbers joining 
the legal profession can ensure a rea- 
sonably satisfactory apprenticeship. Se- 
nior lawyers of standing can do with 
devils to look up precedents, seek ad- 
journments, fix up conferences and dates 
of hearings etc. This can give an alert 
and attentive Junior, some insight into 
the mysteries of drafting and pleading. 
A certificate of satisfactory completion 
of apprenticeship can be made the con- 
dition precedent for being permitted to 
take the final examination, Seniors in 
the profession have an unsavory reputa- 
tion —- honourable exceptions apart, More 
often than not they exploit the alert and 
ignore the average amongst the Juniors, 
Juniors must be made aware that good 
natured, helpful and generous seniors 
exist only in fairy tales. They have to 
contend with a busy, scheming and self- 
centred lot which craves the services of 
‘unpaid or ill-paid but starry-eyed bright 
youngsters. A suggestion sure to meet 
with opposition is that these apprentices 


May be paid a dole while working. A 
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practical] and feasible alternative is to 
see that Legal Aid cases go in increasing 
numbers to only this class. This ` would 
be the equivalent of what is known in 
some American Universities as “perform- 
ance courses” or “internships”. This de~- 
vice ensures to the aspirant valuable con- 
tacts and also an occasion to assess his 
suitability or otherwise to the profession 
before taking the final plunge. 


in India 


Coming to the teaching fraternity, the 
first need is to realise the gross inade- 
quacies of the present pattern. Qualified 
teachers require a prescribed standard 
of excellence, pay scales, security of 
tenure, terminal and retirement benefits. 
Lest this sound cosy, it is suggested that 
continuance and increments should be 
made to depend upon performance. With 
provision made in the State and Central 
budgets, this plan is not difficult to ful- 
fil. Teaching of law can be made a full- 
time career. Lectures by practitioners 
can be included in extra-curricular stu- 
dies. Teachers should not be left to pore 
over and pour out dry-as-dust. doctrine. 
As in the United States and the West, 
they can be entrusted with opinion and 
advisory work by local and national 
bodies. l 


The legal world encompassing students, 
teachers, lawyers, judges and legislators 
spare little or no time for disinterested 
and constructive research, whether joint- 
ly or singly. This affects the quality of 
laws enacted and implemented. Original 
thought is a casualty and dispassionate 
appraisals are unknown. Presently it 
seems difficult to remedy the situation. 
Law Journals are few and their reader=- 
ship is limited. Newspapers and maga- 
zines have no inclination to -commission 
and publish articles on law. Where pub- 
lished, the authors are those who are 
too well known to be ignored and not 
because what they say is unique. Semi- 
nars and exchange of comments in news- 
papers can stimulate interest in this field. 

Last, is the urgent need for the profes- 
sionals whether lawyers or Judges tọ 
look into the maladies of legal education. 
Priesthood lost the respect of. the laity 
by concentrating on rituals and tithes. 
The legal profession digs its. own grave ` 
by being unconcerned with the catechism 
for its young. — 
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‘apprehension, about the impairment of 


SPEECH BY CHIEF JUSTICE MR. V. S. DESHPANDE ON THE OCCASION OF 
INAUGURATION OF DIVISION COURT OF BOMBAY HIGH COURT AT 
AURANGABAD ON 28-8-1981 


There are a few decisive moments in the 
This is cne such moment 
of unique importance. Mergers of different 
areas of different Slates into one State with 
different administrative and judicial systems, 
in the wake of States Reorganization in 
1956, gave rise to many difficult problems of 
adjustments. Notions and methods of work 
of the Judicial Officers and the advocates 
of each region and, particularly of the 
princely States, were moulded by the en- 
vironments and traditions in which they 
were reared up. People of smaller regions 
getting merged in larger cmes, entertained 
some apprehensions about the adjustments. 
Few of the people belonging to the erstwhile 
Princely State were fortunat2 enough in get- 
ting their High Courts retained as a Bench 
of the new High Court, to ensure smooth 
, process of assimilation, with the new judicial 
f system., notwithstanding their merger in 
larger areas. Demand of tkis region to that 
effect, however, could not evoke much re- 
sponse for variety of reasors. People, how- 
ever, never gave up their demand, for the 
Bench as inconveniences caused to the liti- 
gants being immense apart from the pró- 
blems of adjustments. The people continued 
to cherish the dream of kaving a Bench 
some day. Maharashtra Legislature had at 
last done justice to this claim and passed an 
unanimous resolution to that effect about 
two years ago. The present. Chief Minister 
and his colleagues have now started imple- 
menting the said decision, with unflinching 
determination. They have still many more 


t miles to cover, for fulfilment of this long 


cherished dream. Fulfilmen: of this dream 
with the blessings and good wishes from all 
the quarters was almost within sight a few 
days. .We have, however, to remain content 
today with-a truncated Division Court in 
partial fulfilment of this long cherished 
dream for reasons known to all. 


2. This still should not be any occasion 
for disappointment or frustration, much less 
for any indignation. An honest object to the 
formation of a Bench of the High Court in 
any part of India, is based on the genuine 
the 
quality of justice and the standards in addi- 


-tion to increased arrears and an encourage- 


ment to fissiparous tendencies. This oppo- 


sition can be removed by the demonstration — 


_ of our actual performance im times to come. 


There also do exist doubts cbout our capa- 
city to- maintain the standards because of 
certain prejudices about judizial system of 


which we are the product. We do not 
seem to have succeeded in eliminating such 
prejudices, and creating confidence. ahvout 
our ability to absorb the good traditions of 


the Bombay High Court. 


3. These prejudices about the judicial 
system in the erstwhile Hyderabad State can 
be demonstrated to be ill-founded. Even 
under the feudal reign of the Nizam, Nawab 
Alam Yar Jung, the then Chief Justice of 
the High Court who also happened to be 
the Judge of the erstwhile Sadar Adalat of 
Aurangabad, could demonstrate his indepen- 
dence and courage of conviction, by re- 
monstrating his subordinate Court for not 
executing a money decree of the Court 
against a judgment-debfor who happened to 
be another Judge of the High Court and 
his own colleague on the Bench. I had not 
seen the said Nawab Saheb who had retired 
even before I was born to the Bar. I read 
his reported judgments in the above case. 
Justice Jagan Mohan Reddy of the Hydera- 
bad. High Court rose to be the Chief Justics 
of the Andhra Pradesh High Court and re- 
tired as a Judge of the Supreme Court. 
Rai Manohar Pershad and Shri Gopalras 
Ekbote, the leading lights of the Hyderabad 
Bar retired as Chief Justices of the Andbra 
Pradesh High Court after winning laurels 
on the Bench. Justice Mohamed Ahmed 
Ansari of the said High ‘Court. retired as 
popular Chief Justice of the Kerala High 
Court. Shri Kumarayya, the distinguished 
Civilian Judge of the said Judiciary retired 
also as a Chief Justice of the Andhra Pra- 
desh High Court and now adorns the Bench 
of the World Court at the Hague. These 
instances demonstrate how the judicial sys- 


_ tem of Hyderabad State cannot be said to 


be defective as assumed. 


4. This is an hour of destiny for . us. 
We are starting with many such disadvan- 
tages. We are however. getting an opportu- 
nity to show our mettle. The example of 
Ram Shastri Prabhune is always cited as il- 
lustrative of an’ independent and fearless 
Judge. There is something in him which 
can inspire us on account of one miore rea- 
son also. He was a domestic servant with 
the Peshwas in his early days. . Once the 
Peshwa rebuked him by reference to bis 
low status for having looked at his. diamond 
studded earrings with covetous eyes. Ram 
Shastri took this humiliation to’ his heart 


and took a vow to be worthy of it in his 
_own right. He worked: tirelessly towards 


y 
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that end with single-minded devotion for 12 
long years at the feet of learned men at 
Kashi. The Peshwas had to take notice of 
his learning and had to appoint him as their 
Chief Justice in recognition of his sheer 
merit. 


5. Sanz Dnyaneshwar sought justice from 
the learned Pandits of Paithan who were the 
custodians of justicein those days. The learn- 
ed men were almost drunk with power and 
vain-confidence in their own lTIearning to 
such an extent that they could not see the 
patent injustice caused to Dnyaneshwar. 
` The humiliating injustice moved him to- his 
depth to such an extent that Dnyaneshwar 
even before reaching the age of 20 produced 
a monumental Dnyaneshwari. The genera- 
tions of the last 400 years in Maharashtra 
have done him posthumous justice by ador- 
ing him as God and by recital of Dnyanesh- 
wari in the nooks and corners of Maha- 
rashtra by way of a ritual. 


- 6& Aurangabad has been the seat of many 
a historical event. It has seen the rise and 
fall of many Kingdoms and their warriors, 
administrators and artists. The surroundings 
of Aurangabad are strewn with remnants of 
the achievements of these great men. 
surroundings also treasure in ‘their bossom 
the sculptares of Ellora and the paintings of 
Ajanta which have been the attraction for 
the tourisis from every nook and corner of 
the world. The paintings of Ajanta refiect the 
subtle moods of men and women and demon- 
strate the depth of the imagination, patience, 
single-minded devotion and perseverance of 


Indissolubility of Mar riage v. Easy Divorce’ - 


These 


VAT R: 


the artists, the authors of ices works of 
high order. I always love to think that 
lawyers and Judges have to draw inspiration 
even from these works of art. One impor- . 
tant function in the Court is an exercise in 
reconstruction of the events for adjudicating 
the truth or falsehood of the claims made 
out of the same. Slight inaccuracy in the 
portrayal could ‘prove to be fatal and resuit 
in the miscarriage of justice. The ‘same 
degree of sustained and a single-minded 
devotion is required’ from a lawyer for trac- 
ing out the truth, as is required of a sculp- 
tor cr a painter in portraying the subtle 
emotions of the human being. That these 
artists also were born in ‘this soil is demon- 
strative of the fact that geniuses and talents 
cannot be the moneopoly of any region, any 
community or any nation or any particular 
period of time. On the eve of the forma- 
tion of this Division Court in this historical 
City of Aurangabad, let us turn to these - 
great ancestors for guidance. Let us draw 
inspiration from them.’ Let us make a vow 
to imbibe and inculcate all the good tradi- 
tions of the Bombay -High Court which has 
produced great Judges and great lawyers. 
With such a solema vow of: unflinching 
determination, it will not be difficult for us 
to produce lawyers of the ‘standing of ` 
Kangas and Palkhiwalas, Jaykors and Desais 
and Judges of the calibre of Chaglas and 
Gajendrangadkars and Boses and Hidaya- 
tullas. Assurance of co-operation of officers 
and the members of the Bar encourage me 
in my hopes. 


May God bless all. 





‘“SNDISSOLUBILITY OF MARRIAGE v. EASY DIVORCE”* 
By: Jastice D. R. Khanna of Delhi High Court. 


The din of controversy which preceded 
the enactment of the Hindu Marriage Act, 
has not fully died down when already the 
desirability of having a second- look at the 
social ` reforms introduced. thereby has been 
felt all round. Earlier was a bitter, debate 
between the orthodox forces which .. could 
not brook of any departure from the age-old 
law enjoined by the Shastras, and the forces 
which required the assessment of the human 
affairs more in the context of realities and 


human frailties. For one,. the marriages 
were ordained in heaven and the life part- 
ners were united by what was considered as 
predestined. Each became one-half of’ the 


other partner. However, the concept was 
primarily confined to wives who were termed 
as “Ardhanginis”. Once females had enter- 
ed into wedlock, they were: treated as com- 
mitted for all times. There was no question 
of locking back, and whether the husbands 
lived or not, or chose to go unfaithful, or 
even remarried, the wives were always re 
quired to consider themselves as appurten- 
ances to their husbands, whether alive or 
dead. The celibacy to widowhood was on 
the one hand sublimed academically, it suf- 
fered from worst social outcast and benedic- 
tion in reality. Ignoring the misfortune that 
befell a widow on her husband suffering an 
untimely death, she. was for almost all pur- 


* Paper read’ at .The All-India Family Law Conference of Judges, Lawyers and Acade- 
micians towards Stable Marriages held at Chandigarh on January 16, 1982. 
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poses considered as an ill-omen whose very 
presence in happy social get-togethers could 
not be approvingly looked at. -At the same 


time, the menfolk suffered =rom no inbibi-. 
<Æ tions. and apart from the fact a husband 


was treated as “Devta’ ta- be worshipped 
by the wife, he could effect as many mar- 
riages as he liked. It was truly a man’s 
world. With the spread of education and 
the opening of the doors to the outside 


world, this draconian system could not pre-. 


vail for long. Those who declined to treat 
the words of Shastras as the: dictates of 
God, were not inclined to be reconciled to 
these disparities, and, therefore, the clamour 
for change in Hindu Law arose. To them, 
the marriages were more in the nature of 
social contracts and depénded upon mutual 
adjustments. There was no _ irretrievability 
about them. The demands and realities of 
the prevalent social system, according to 
„them, necessitated moving with the times, 
“instead of being lost in the quagmire of 
doubtful values and hollow idealism. The 
result was the enactment of the Hindu Mar- 
riage Act. Its impact was twofold. One 
was the curtailment of the unfettered discre- 
tion available to menfolk with the replace- 
ment of the system of polygamy by mono- 
gamy, and the second was the recognition 
for the first time of the rigat of divorce on 
certain set grounds where marriages could 
not be sustained. 


I have referred. to this background which 
had preceded the bringing on the statute 
book of this sgcial legislation in order to 
show what were the ills from which our 


, « society then suffered, and what was sought 


to be remedied. This historical background 
cannot be ignored in. any assessment for 
future, inasmuch as we all have grown-up 
and have been moulded by the age-old tra- 
ditions, while the new waves. of modernisa- 
tion have still to take their moorings. Now 
that the Hindu Marriage Act has remained 
in operation for over 25 years, and we have 
assembled to have a second look at its actual 
working, we have to judge che same in the 
context of the society, which though bound 
by the traditional values, is yet not ready to 
free itself totally from them, and at the same 
time is seeking to adjust to the turmoils of 
present day fast moving life. The question, 


‘* therefore, posed has ‘been the indissolubility 


of marriages versus easy divorce.‘ These are 
the two extremes referred te, and we have 
to find the answer whether the solution lies 
in any one of them or having a middle 


course. Of course, it is sometimes well-said 
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that people espousing middle courses are 
specimen of mediocrity - who. cannot have 
bold . thinking, and lack the zeal for reform 
and progress. I am venturing here in this 
paper to consciously adopt the middle course 
and bear the brunt of morbidity, if it be 
there, of zestful thinking.. 


In spite of the fact that education E 
females is spreading, and in the urban life 
of our country, quite a number are becom- 
ing financially self-dependent, overwhelming 
of them still are illiterate or semi-literate, 
and have no independent source of _ liveli- 
hood. They are still, from dependency point 
of view, as appurtenances to their menfolk. 
I am not oblivious or unmindful of a large 
number of simple folk in our country who 
are traditionalists, and treat and honour 
women with all the affection ‘and respect. 
Women have their rightful place in their 
lives and homes. However, it cannot be 
ignored that for such smooth and happy 
marriages, Marriage and divorce laws are 
not enacted. It is for fhose cases where 
marriages are broken either ‘because of 
mutual incompatibility or the high-handed- 
ness of one of the partners that legislature 
enters the field. 

There is no point in making an appraise- 
ment of marriage laws by drawing analogies 
from what is taking place in other societies 
or countries. We have to overwhelmingly 
assess that in the pecuilar social system which 
is prevailing in our country. Soon after the 
enactment of the Hindu Marriage Act, I had 
the occasion to preside over a Court which 
dealt with matrimonial matters, and the par- 
ticular thing that.I noticed was that quite a 
number of actions were set into motion by 
menfolk who finding themselves bound by 
the limitation of monogamy, were too keen 
to shake off their unwanted or unsuitable 
partners, and free themselves to embark 
upon new ventures of wedlock in the con- 
text of their changed financial and other 
circumstances. Such actions, if successful, 
resulted in leaving most of the helpless 
female partners as forlorn and forsaken. 
Whatever be our concept of modernism, in 
actual reality, divorcee man has little diffi- 
culty in entering into a fresh marriage, while 
the divorcee woman finds herself asa desolate 
lone voyager. There are bleak chances of her 
finding a new suitable partner in life. There 
is no gainsaying that mere providing of 
Maintenance is no substitute for happiness 
and fulfilment which a person otherwise 
gets’ from marriage. All those, therefore, 
who are yotaries for easy divorce have to 


take note of the realities of our social sys- 
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tem in which the female has still to find her 
feet, both socially and economically. Di- 
vorce means leaving them in the lurch and 
a veritable widowhood for them. We have 
to ensure that the step towards monogamy 
which was enacted by the Hindu Marriage 
Act is not converted into a system which in 
reality is as polygamous, except that instead 
of retaining the facade of wedlock, a pass- 
port for fresh life is obtained under 
stamp of Divorce Court. The Indian society 
being as it is, and the status of woman be- 
ing what it is, time is not ripe for introduc- 
tion of what may be termed as “khuli 
chhutti” from matrimonial bonds. To an 
extent where the couple is highly sophisti- 
cated, completely financially independent 
and has absolute social freedom and accessi- 
bility, a divorcee woman may have as good 
chances of being re-married or carry on by 
herself without losing any confidence or 
social status. To that extent, easy divorces 
are understandable. However, it is too pre- 
mature and hazardous to adopt the same 
scale for everyone in the country, nay the 
overwhelming part of the population. 


Having said all this, it must at the same 
time be recognised that in cases where the 
couples are educated, financially and social- 
ly independent or are further well aware of 
the consequences of break-up of marriages, 
and are still determined to proceed in that 
direction, it will be wholly unjustified to 
still hold them as tied by matrimonial bonds. 
A couple at loggerhead, apart from being 
a source of mental and physical agony to 
each other, is as well not a healthy influence 
on others and the society at large. After 
all, the origin of the system of marriage 
and the desirability of- family life found its 
base in companionship, love, happiness, 
peace and procreation. Where these are 
lost, the marriages are reduced to a farce, 
and there is no point in still making them 
to wear the cloak of wedlock, when for ail 
intents and purposes it has torn off and been 
shattered. No impediments in law should 
stand in the way of their separation. The 
psychological impact of such separation on 
individuals is tremendous, and they are freed 
from worst tensions, and not unoften from 
extra marital excursions. It cannot be ignor- 
ed that as the society is developing, and the 
individuals are becoming more and more 
conscious of their rights and well-being, it 
‘ is being progressively realised that the 
foundation of any happy marriage is free 
volition and mutuality. It is a test for the 
couple in the art of adjustment in give and 
take, and proceed further as a coherent 
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stream. When such mutuality is lost, the 
basis of the very institution of happy mar- 
riage is knocked oul. It is as much the 
Sasic right of an individual to choose his 
or her partner in life with whom he or she 
has to spend the life, and from whom lineal 
descendants are to be had, as any other right 
of liberty, expression, belief or religion., 
There was a recent news item from Sweden 
reporting that after divorces, where marriages 
could not be healthily pulled on, the sepa- 
rated couples showed marked improvement 
both mentally and physically. They still can 
and some times do remain as good friends. 


The main opposition to the let-loosing of 
marital bonds on the ground of mutual in- 
compatibility comes either from religious 
orthodox schools or those who do not want 


its ill-effects to infectiously spread in so- 
ciety. They do not want to create impres- 
sions that marriages are matters of conve- 


niences to be entered into and broken on- 


any pretext or difference which may just be 
termed as storms in tea-cups. Some time it 
is well said by them that such marriages are 
not like accidental occasional happening 
together in a journey or like persons meeting 
for limited periods in educational institu- 
tions, or other avocations of life. After all 
some sanctity has to be attached to them.. 
The ill-effects of casual marriages on the 
society can be less said than grasped. -_It 
would encourage chaotic condition in any 
society and destabilise the norms well en- 
grained amongst the people from long. 
More than anything else, the ill-effect of 
such hastily disrupted marriages- on children 
is too .grave to be lightly ignored. If 
Nature has facilitated the biological system 
of procreation, it does not end there. - The 
responsibility for up-bringing the procrea- 
tions is of as great importance and relevance. 
Innocent children cannot be thrown to grow 


up in children’s: homes or carry complexes 
while moving in society where they -see 
others happily talking about their parents. 


A couple has no right to procreate children 
if they cannot bring them up in congenial, 
happy and healthy family of social environ- 
ments. For that end, couples - have to an 
extent sacrifice their own. mutual conve- 
niences. The psychosis of forsaken and dis- 
illusioned children, bereft of family affec- 
tions, attachment and guidance, are as much 


a hazard to stability and': coherence of any á 


society and nation. Moreover, in our Indian 
environments, marriages are not just union 
of two persons. In fact, in a way, two 
families are brought.together and relation- 
ships created. Easy divorces do result in 
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set-backs to the prestige of families and quite 
often affect the marriage prospects of the 
younger brothers and sisters. I am -fully 


taken into account in the <llowance of easy 
divorces and have no desire to, in any man- 
ner, minimise them. 


It is inthe balancing of these various pulls 
of different directions that the role. of the 
matrimonial Court comes ir. Much depends 
upon the sagacity and psychological matu- 
rity and comprehension of the Judge trying 
such matters. The power available and the 
duty enjoined under the law to make en- 
deavours towards reconciliction if properly 
exercised can enable the Judge to have a 
clear conspectus of the underlying causes 
besetting the strained relations or break ups, 
and how far they can be patched up on 
better counsel. 


In this regard, I will vesture to make the 
suggestion that considering the heavy pen- 
dencies in our Courts, and the limited time 
available with them, it will be proper to 
have Marriage Counsel Bureaux where per- 
sons who have done deep study of matri- 
monial and social problems are associated. 
Couples should be required to appear before 
such Bureaux. They can in turn with the 
expertise and experience geined after dealing 
with a large number of cases, assess and 
opine how far the disputes and differences 
are reconciliable in the context of what has 
been discussed above, and if not, whether 
the divorces ‘should be recommended, and 
further on what terms. With such Bureaux, 
psychiatrists, social reformers, doctors, edu- 
cationists etc. can be associated. They 
should also be empowered to recommend to 
in whose 
custody the children may be kept. ‘These 
are too intimate human af-airs of far reach- 
ing consequences to individual and the so- 
ciety as to be entirely left for factual and 
social appraisement to an aver busy Judge 
who happens for a limited time only to pre- 
side over a matrimonial Court.’ Of course, 
I am not recommending the abdication’ of 
the power altogether of. a Judge of making 


the ultimate decision. However, the detail- 
ed report, of bureaux can be of immense 
value to the Judge in arriving at his decision 
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in correct perspectives. The system of these 
bureaux is not foreign to our judicial sys- 
tem. We have them in various fields of liti- 
gations. There-are Debt Conciliation Boards 
to which creditors and debtors can ~ under 
certain circumstances, be required to have 
their disputes probed into. The jury system 
in criminal trials enables the Judge to have 
assessment of facts from a number of per- 
sons placed in different walks of life. Child 
offenders are not finally dealt with before 
reports from Probation Officers are obtain- 
ed. Marriage Reconciliation Bureaux, there- 
fore, can go a long way in assessing the pro- 
blems besetting couples and thus help the 
Court in arriving at proper decisions. What- 
ever we may say that our affairs are essen- 
tially governed by law, the role of the in- 
dividual Judge plays no limited part. Not 
unoften fate of cases depends upon the Judge 
before whom they come up for adjudication. 
Lest there be a feeling of a Judge being too 
orthodox or too liberal in matters of 
divorces, it will be of immense value to the 
Courts to have reports from Marriage 
Bureaux, having specialised expertise. Their 
sittings can be treated as confidential and 
not open to the public, and the reports too 
considered as confidential except for the par- 
ties litigating. In this age of specialisation 
when the science of psychology has taken 
long leaps ahead, it will not be conducive 
to leave this vital aspect of human affairs 
to the dry and fechnical legal quibbles of 
legal practitioners with some of whom the 
success or failure of a case is a matter of 
professional achievement. 


Before concluding I am reminded of what 
Swami Vivekanand had to say about heaven 
and hell, spoken | of by religious scriptures. 
According to him, the heaven and hell are 
not beyond this world, but are within. ‘A 
happy contented family life reflects the 
heavenly atmosphere and provides field for 
fulfilment. A broken home is a veritable 
abode of hell. While every endeavour should 
be made to sustain. and achieve the former, 
there is no point in sustaining the other if 
endeavours to set that right bear no fruit. 


With these words, I thank the organisers 
of the All India Family Law Conference for 
giving me an opportunity of expressing my 


, views. 


ACKNOWLEDGMENT — VALIDITY OF PARTIAL OR CONDITIONAL 
ACKNOWLEDGMENT 


(By: K. Chalapati Rac, Law Officer, State Bank of India, Hyderabad.) 


The word “acknowledgment” simply means 
an admission of the truth of one’s liability. 
It is a settled law that an acknowledgment 
under Sec. 18 of the Limitation Act, 1963 
must be a conscious admission of the exist- 
ing liability in respect of the property of 
tight which is claimed in the suit and must 
show an existing jural relationship between 
the parties at the time when the admission 
was made. (Gayadin Singh v. Kalka Singh, 
(1929) 119 Ind Cas 565 (PC). The position 
is explained by the Supreme Court in Shba- 
poor Fredoom Mazda v. Durga Prosad 
Chamaria, AIR 1961 SC 1236 as under: 


“Words used in the acknowledgment must, 
indicate the existence of jural relationship 
between the parties such as that of debtor 
and creditor, and it must appear that the 
statement is made with the intention to admit 
such jural relationship. Such intention can 
be inferred by implication from the nature 
of the admission, and need not be expressed 
in words. If the statement is fairly clear, 
then the intention to admit jural relationship 
may be implied from it.” 


Under the section, although, the exact nature 
of Hability need not be disclosed by the ac- 
knowledgment and its exact nature may be 
established by evidence dehors the written 
acknowledgment, it should, however, be un- 
equivocal and clear. (Tilak Ram v. Nathy, 
AIR 1967 SC 935). In substance, an ac- 
knowledgment need not contain any promise, 
express or implied, to pay but there must be 
an admission of a subsisting liability, though 
the admission is accompanied by a refusal 
to pay, provided there is no repudiation of 
liability. The test is whether there, is, on 
the terms of the acknowledgment, either an 
express or an implied statement, indicating 
an intention to continue the pre-existing 
jural relationship until it is lawfully deter- 
mined. (Laxmirattan Cotton Mills Co. Ltd. 
v. Aluminium Corporation of India Ltd., 
AIR 1971 SC 1482; Sivakasi Match Export- 
ing Co. v. Ramanlal, AIR 1963 Mad 403). 


The word ‘acknowledgment’ is not a word 
of art but an ordinary word and must be 
construed in its plain literal sense. (Mani 
Ram v. Rupchand, (1906) ILR 33 Cal 1047). 


‘Acknowledgment’ therefore means a definite - 


admission of liability in respect of the right 
claimed. Mere admission of liability is suffi- 
cient. Where the right claimed is a debt, it 
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qualified admission of the debt or part of it, 
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or of a subsisting relationship of debtor and 
creditor should be established. | 
The section is applicable to both cases 
(i) where the liability is admitted uncondi- 
tionally, and (ii) where the admission is con- 
ditional but such condition is fulfilled. (Md. 
Dalil Khan v. State of Hyderabad, AIR 1963 
Andh Pra 216; Debji Ghelabhai v. Mehta, 
AIR 1935 Cal 255). An unqualified ac- 
knowledgment, or one qualified by a condi- 
tion which is fulfilled, stand precisely upon 
the same footing. (Mani Ram v. Rupchand, 
(1906) ILR 33 Cal 1047). Where a promise 
to pay is conditional and the condition doues 
not happen, the promise does not amount 
to admission of liability. CLR (1970) 1 Cal 
459). Therefore, if an acknowledgment is 
made subject to a condition, or the happen- 
ing of an event, it does not operate to start 


a new period of limitation, unless that con- -y 


dition is fulfilled, or that event has happen~ 
ed. (Ramamurthi v. Thammana, (1917) ILR 
40 Mad 701: (AIR 1917 Mad 892). 

It is mot necessary that an acknowledg- 
ment should contain an unconditional pro- 
mise to pay. It is sufficient if there is an 
acknowledgment that he is a debtor ina 
certain transaction, although the accounts of 
the transaction zre yet. io be settled. (P. C. 
Bhandari v. New Victoria Mills, AIR 1979 
All 1}. Once an admission is made on a sub- 
sisting account, there is a clear acknowledg- 
ment of the liability to render accounts and 
to pay whatever is due. (Udhavji v. Bapu- 
das, AIR 1950 Bom $4). Such an admission 
is sufficient, provided that a balance is 
found against the person making the admis- 
sion. in such a case, it is immaterial that 
the admission is accompanied by an asser- 
tion, that nothing would be found due from 
the person making the admission, or that 
the balance would be found to be against 
the other side. 


For a valid acknowledgment, it is not ne- 
cessary that the exact sum should be settled 
in the acknowledgment, it is enough, if some 
debt is acknowledged to be due. (Prasanna 
v. Niranjan, (1921) ILR 48 Cal 1046: AIR 
1921 Cal 331; Sarangdhar Singh v. Lakshmi- 
narayana, AIR 1955 Pat 320). A denial of 
liability for the amount claimed by the cre- 
ditor based upon certain calculations made 
by him, cannot be read as a total denial of 
liability for any amount, but is only a denial 
of liability to the extent asserted by the cre- 
ditor. (Subbaramayya v. Iragam Reddi, AIR 
1939 Mad 300). Where a debtor, in a letter 
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written by him, does not admit the balance 


‘the accounts Is no acknowledgment. 
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mentioned in the notice sent. to him,. and 
requests for taking of proper accounts and 
states that, if on taking accounts, some 


balance be found due from him, he should 
be absolved from the dues, it amounts to 
an acknowledgment. (Abdul Latif v. Jaw- 
har State, AIR 1940 Bom 172). Where, in 

a letter, the debtor asks the creditor to a 
a copy of the accounts it amounts to an 
acknowledgment. (Wazed Ali v. Brojendra, 
AIR 1933 Cal 90). Admission of the exist- 
ence of an open account and the expression 
of willingness to have it settled, implies an 
admission of liability for the amount which 
may be found due upon the settlement. 

(Subbaramayya v. Iragam Reddi, AIR 1939 
Mad 300). A letter by an agent to the effect, . 
that according to his account only a definite 
particular amount is due from him, amounts 
to an admission of the existence of an out- 
standing unsettled account and constitutes 
an acknowledgment. (Mst. Diwanni v. 
Ramji, AIR 1939 Lah 216). A letter stating, 
that arrears have not been paid for the sole 
reason that the accounts have not been set- 
tled. is an acknowledgment that the accounts 
have to be settled and that the arrears found 
to be due upon settling accounts will then 
be paid. (Kumara Swamy v. Narayana Rao, 
AIR 1924 Mad 619 (1); Pachkodi v. Krishna- 
ji, ATR 1947 Nag 145). Where a person 
furnishes a debit and credit account, but it 
is disputed and the matter is referred to 
arbitration, the admission cf the existence - 
of an unsettled account between the parties 
is unconditional and conszitutes admission. 
o v. Ranga Reddi, (1387) ILR 10 Mad 

9) 


In reply to a letter ee a` bib 
defendant writes that he will.. examine 
same and see what is due, Ihe reply is 
an acknowledgment. . (Jogeshwar :v. Raj 
Narain, (1904) ILR 31 Cal 195. A _ letter 
Stating that he will sign after looking into 
(Bhairo 
v. Gajadhar, 23 CWN 921:AIR 1914 Cal 
487). Where the plaintiff submits his bill 
for a certain amount of money, for work 
done for the defendant and the latter passes 
the bill for a reduced amount disallowing 
the plaintiff's claim for the rest and express- 
ly. denies and repudiates its liability for such 
claim, the mere fact that. the defendant 
passes the bill for a lesser amount and there- 
by admits its liability to pay the sum allow-. 
ed, cannot amount to an acknowledgment. 


- 
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of its liability for the discllowed amount. 
(Bindeswari Prasad v.. District Board of 
Saran, 1961 Pat 134). Where a judgment- 


debtor in an execution proceeding objected 
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to his being arrested because he was a poor 
man and asked that the warrant of arrest 
should not be executed until his objection 
had been decided, it was held to be as no 
acknowledgment. (Lachman Das v. Ahmad 
Hassan, (1917) ILR 39 All 357: (AIR 1917 
All 304)). That admission of execution of 
a promissory note coupled with denial of 
consideration does not amount to an acknow- 
ledgment. (Chhaganlal v. Bonder Bai, (1934) 
36 Bom LR 334: (AIR 1934 Bom 186)). . 


An admission adding the words “without 
prejudice” by a debtor of receipt of money 
for the purchase of shares for the creditor 
but pleading that the shares have been hand- 
ed over to another, constituted an acknow- 
ledgment notwithstanding the addition of the 
words “without prejudice”. (Commercial 
Enterprises’ vy. Madan Mohan Singh, AIR 
1951 Hyd 47). Similarly, a certificate of 
shortage issued by the Railways “without 
prejudice” was held to constitute acknow- 
ledgment, (South India Insurance Co. Ltd. 
v. Union of India, (1971) 1 Mad LJ 373): 


An admission of liability subject to ful- 
filment of a condition or pending the hap- 
pening of an event, does not become an ac- 
knowledgment until the condition is fulfilled 
or the event happens. (Narayana Swami 
Mudali v. Gangadhara Mudali, (1919 37 
Mad LJ 353:(AIR 1919 Mad 838)). Where 
a letter was written by the debtors agreeing 
to refer the disputes to arbitration and stat- 
ing that if the arbitrafors gave an award 
holding them liable to pay any sum, they 
will so. pay,.it was held that if the condition 
failed, the letter cannot be construed as an 
acknowledgment of liability. (Sheocharan 
Das v. Chhakowri Sao, AIR 1937 Pat. 616). 
The same ‘principle will apply where the ad- 
misston of liability relates to a portion of 
the debt, the letter cannot be construed as 
an acknowledgment of liability for any fur- 
ther claim. (K. M. Md. Sultan Rowther v. 
K. S. M. Md. Nurdin, ‘1963-1 Mad LI 300). 


Regarding the procedure to claim exten- 
sion of time .under an acknowledgment, 
O. VIL, R. 6 of the Civil P. C. lays .down 
that where. a suit is instituted after the ex- 
piration of the period prescribed by the law 
of limitation, . the plaint shall show the 
ground upon which exemption from such 
law is claimed. To this rule, a proviso has 
been added by the Civil Procedure Code 
ee Act, 1976, which reads as fol- 
ows 

“Provided that the ‘Court may permit the 
plaintiff to claim exemption from the law of 
limitation. on’ any ground not set out in the 
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plaint, if such ground is not inconsistent 
with the grounds set ovt in the plaint.” 


There is a distinction between the English 
and Indian law of acknowledgment. Under 
English law, an acknowledgment operates 
only if it contains at least by implication a 
promise to pay. (Spencer v. Hemmerde, 
(1922) 2 AC 507; Banner v. Berridge, (1881) 
18 Ch D 254). Thus, statements by the 
debtor that he would endeavour to pay or 
that he was unable to pay immediately, will 
riot amount to acknowledgment under the 
English law. But, under the Indian law, an 
acknowledgment need not be a promise at 
al. An admission of a subsisting liability, 
whether express or implied, will amount to 
valid acknowledgment, and as such, if any 
condition is added to an acknowledgment, it 
will not vary the liability of the debtor. 
Thus, where a person is liable as a principal 
debtor, but he admitted his liability only as 
a surety, still the acknowledgment is good 
to make him liable as a principal debtor. 
(Uncovenanted Service Bank Ltd. v. Grant, 
(1888) ILR 10 All 93). Hence, in English 
law, an acknowledgment affords a new cause 
of action. Indian law does not proceed on 
the theory of implied promise. An acknow- 
ledgment need not contain a promise to pay, 
express or implied. -Therefore, in Indian 
law, the basis of the suit is ordinarily the 


Justice Jagmohan Lal Sinha 


‘ ment is well summed up by 


A. L-R: 


original cause of action and no suit can be 
maintained merely on the acknowledgment’ 
as such. The true principle underlying the 
acknowledgment is that it merely tenews the 
liability and gives the creditor a fresh period 
of limitation according to the nature of the 
liability which exists at the date of acknow- 
ledgment. | 


The whole position regarding acknowledg- 
the Supreme 
Court in Laxmiratan Cotton Mills Co. Ltd. 
v. Aluminium Corporation of India Ltd., 
AIR 1971 SC 1482 as under: 


“an acknowledgment need not, amount to 
a promise to pay, for an acknowledgment 
does not create a new right of action but 
merely extends the period of limitation. The 
statement need not indicate the exact nature 
of the specific character of Jiability. The 
words used in the statement in question, 
however, must relate to a present subsisting 
liability and indicate the existence of jural 
relationship between the parties, such as, 
for instance, that of a debtor and a creditor, 
and the intention to admit such jural rela- 
tionship. Such an intention need not be in 
express terms and can be inferred by impli- 
cation from the nature of the admission and 
the surrounding circumstances. Generally . 
speaking, a liberal construction of the state- 
ment in question should be given.” 


JUSTICE JAGMOHAN LAL SINHA | 
By: Tapan Ghosh, Advocate, Allahabad. 


Yt was almost like the end of an era. As 
I sat listening to the farewell address of 
Hon’ble Shri Jagmohan Lal Sinha, Judge, 
in the Chief Justices Court on May Ii, 
1982, a gnawing sadness overwhelmed me. 
In his clear meliflous voice, touched now 
and then by a tremulous timbre, he aptly 
summed up his twelve-year tenure at the 
Bench : 


“ ....... I humbly endeavoured to live up 
to your expectations and keep up the high 
traditions of this Court”. Speaking as ‘a 
Judge for the last time, he fervently hoped 
that “we, the members of the Bar and the 
Bench of this Court, by our mutual efforts 
and co-operation shall preserve the prestige, 
dignity and honour of’ this Court at all cost 
and for all times to come.” <P 
“ With these sublime supplications Justice 
J. M: L. departed, snapping all official: ties 
with an institution he had helped not a little 
fò grow ‘a litile taller, whose grandeur he 
. had enhanced as no one else ‘single-handed 


had done for a long time. Yet remnants of 
his association will linger long. Emotionally, 
he will continue to be more deeply involved 
in the fortunes of this Court. Laying down 
reigns of his office, he musingly cenfessed: 
“Though my physical attachment with this 
Court shall cease after today, its dignity 
and prestige shall always be closet to my 
heart, and I shall be prepared to make any 
sacrifice for it.” ee: . 
Such was the Judge who added lustre to 
the high office he held for over a decade. A 
fearless follower of the dictates of his con- 
science, he had risen from the rank of 
lawyers by dint of an honest performance of 
duty as he conceived it. In such performs 
ance, as a Judge, he never tired of assistance 
from lawyers and strove unceasingly. to 
churn an-issue from every conceivable angle. 
Such was his enduring patience, his, monu- 
mental dispassion, that his very presence in. 
Court generated a certain conviction. that 
here was a Judge whom ..nothing but. law- 
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and logic can swerve. 
his Court well knew that whatever the re- 
putation we may be bearing, whatever the 
colour of the plumes we mzy be fluttering in, 
before him we were just lawyers — nameless, 
faceless. ” 


Yet this short, a man, with the hair 
that still remained on the periphery of his 
fast-balding head turned muddy white, had 
a compelling individuality. Though slender 
and inconspicuous, almost self-effacing in 
his mannerism, he was a compact impregn 
able personality. If he seemed to lack bri- 
lliance or a high degree of scholarship it 
was because of his aversior to pretentious 
forensic flamboyance. If kis approach to a 
legal problem was terse and technical it was 
not that he was myopic to the principles of 
equity, but because he was impelled to be 
lieve that a Judge’s foremost duty lay in ap- 
plying the law as it stood, in preference to 
all else. If his judgments were not quite the 
work of literature, yet they were marked by 
an analytical proclivity coupled with a lucid 
discernment that more than convinced. A 
hard core traditionalist, hair-splitting inter- 
pretation of statutes was perhaps not his 
forte, but imbued with the avowed mission 
of forcing the law to serve society, he more 
than made up for those qualities which are 
ordinarily associated with = great Judge. 


Justice J. M. L. achieved greatness by 
sheer force of character and a rare perspica- 
city. As he sat presiding over the protract- 
ed trial of the celebrated election petition 
case, Raj Narain v. Smi. Indira Nehru 
Gandhi, he was disdainfully oblivious of the 
stature of the parties as he was of the eyes 
of the world focussed upon him. He treat- 
ed this case as just another, The awesome 
personality of the Prime Minister who was 
then at the peak of her ptowess, was more 
than matched by the cool dignity with which 
he conducted the trial. When for two days 
Smt. Gandhi sat in the witness-box giving 
evidence, he looked upon ker with his ac- 
customed kindness, helping her understand 
a question, and yet not once did he flinch 
from sternly preventing her from going 
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astray in her replies. And when on ihat hot 
June morning he delivered the famous judg- 
ment, a hush fell upon the country. In the 
deep stillness of the moment a. chapter was 
added to history. 


And thus, ironical as it may seem, one 
who had dedicated his life te burnish the 
image of Justice, came to be almost directly 
responsible for bringing about that ghoulish 
three year thraldom called Internal Emer- 
gency. But for that judgment there would 
not have been any M.ILS.A. By upholding 
the Rule of Law he unwittingly sounded its 
death-knell. If history were to take this 
view, little fault could be found with Justics 
J. M. L. But whatever be history’s verdict, 
he was transformed into a global celebrity, 
and the Allahabad High Court into a tourist 
super-altraction. 


For years tourists from all over: flocked to 
this High Court to catch just one glimpse of 
him. They would hesitatingly stop a lawyer 
in the corridors to ask gently, “Sir, where 
do we find Sinha Sakeb, Judge, please?” 
When directed, they would make a solemn 
procession to that particular court room, 
and pushing open its huge doors ajar, gaze 
at him for a while. Then, as if in worship, 
they would fold their hands and incline their 
heads before withdrawing. Pictures of this 
near-legendry Judge were sold in South 
India for Rs. 2/- a copy, and many were the 
photographers who plied a flourishing trade 
for months. 


If he became a celebrity and earned the 
reverance of the multitude, it was neither 
designed nor cherished by him. Justice 


J. M. L. went on dispensing justice with his 
usual canddéur, unseduced by shadows: of 
vanity, untouched by allures of pride. By 
deeds alone he left the Court a little richer 
than it was. Maybe, this Court will not be 
quite the same now that he had retired. 

As I saw him depart from the Court on 
May 11, when the curtain was rung down 
on an illustrious career, I hoped that the 
lamp of courage which he had Jit would con- 
tinue to shed light for as long as this count 
endures. 


BOOKS REVIEWED 


THE CODE ‘OF CIVIL PROCEDURE 
(1908), SECOND EDITION 1982: By 
“A. N. Saha, LL.B. Published by (Mrs.) 
' R. De, for Debooks, 9 ‘Creek: Row, Cal- 

 eutta— 700014. Available ` in Calcutta 

from Eastern Law House Pyt. Lid, S54- 

‘Avenue, Calcutta— 


700 013, and in Delhi from Eastern Law 
House Pvt. Ltd., 36 Netaji Subhash Marg, 
Daryaganj, New-Delhi— 110002. : Pages 
68 + 1257, Pice Rs.. 150/-, £10, $23- 


“The author of this wore is. aieeeay: r; welle 
known in the legal world, for his, ..commen- 
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taries on other branches of law, before the 
publication of this commentary on Civil Pro- 
cedure. If is apparent that his Jong expe- 
rience and scholarly mariner of handling the 
subject has been mainly responsible for mak- 
ing this work useful and popular among the 
students and lawyers and those who are en- 
trusted with the administration of | justice. 
The vast changes under the Civil Procedure 
Code (Amendment) Act, 1976 have been 
very ably dealt with by the learned author 
and he has also noticed what is wanting in 
the existing law that may land a practical 
lawyer in difficulties, and how to get out of 
them. 


The first edition was published in 1978 ið 
this second one coming out on its heels im 
1982 is a proof that the book has been well 
received by the legal profession and others. 


For the easy understanding of the law the 
author has traced its evolution in a masterly 
manner. Each subject 
separate heading to enable the busy lawyer 
to put his finger on what he wants without 
much loss of time. ‘The utility of the book 
is further enhanced by the addition of ap 
exhaustive index at the end. This edition 
would certainly be even more popular than 
its predecessor. 

L.K.K. 


JUDGMENTS ON BANKING AND SER- 
VICES 1980: By K. Chalapati Rao, Law 
Officer, State Bank of India, Hyderabad; 
Published by Kandula Publications 10-4- 
771-10;A, Sriram Nagar, Hyderabad ~ 
500 028. Pp. 330. Price Rs. 65/-. 


The Book contains an analytical study of 
105 decisions. delivered. by the Supreme 
Court and other High Courts in India, which 
are published in various legal journals in the 
year 1980, relating to Banking and Services. 
“The publication of the book .is a regular 
yearly feature, containing the Synopses of 
important judgments reported in that parti- 
cular year. 

Every case contains on the top. of it a 
headnote followed by the proposition of law 
laid down therein. Summary of material 
facts of each case and relevant extracts from 
the judgments are given. At the end of each 
case the author has given a Note explaining 
the purport for better understanding of the 
law. The author has a wide experience in 
this field. The book is also written it a 
simple style eliminating the legal termino- 
logy, as far as possible, so that even a com- 


mon reader who has no legal background 


can grasp the law involved in a ‘case. 
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is provided with 


A. I. R. 
The Book is divided into two parts, the 
first part dealing with Banking and the se- 


cond part dealing with Services. There is a 
nominal table at the beginning and an Index 
at the end. The book should prove indis- 
pensable to all bankers and lawyers who are 
concerned with banking law. 
: M.V.J. 


COMPANY LAW: (SEVENTH EDITION- 
1982): By Dr. Avtar Singh, B.Com., LL.M... 
LL.D. (Luck), Reader in Law, Lucknow 
University; Published by Eastern Book 

- Company, 34 Lalbagh, Lucknow; Pages 
51 + 442; Price Hardboutd Rs. 45/- and 
Paper back Rs. 36/-. 

' This work is a lucid exposition of the 

ccmplicated subject of Company Law in the 

shape of basic and elementary principles. It 
notices the various changes made on the sub- 


‘ject from time to time in India and points 


out the deviation that is made from the 
English Law. The commentary presents the 
subject topic-wise based on reflective discus- 
sion om the valuable judgments pointing in 
detail the regular growth of the subject 
along with the effect of the changes made 
thereon. The treatment of the cases is very 
clear, comprehensive and informative. The 
present categories of companies as covered 
by the law has been nicely explained. The 
Various important - English decisions have 
also been appropriately dealt with at their 
proper places. The book has its usual fea- 
ture of giving Table of Cases and that of 
Statutes in the beginning and a very useful 
Subject Index in the end. The book is im- 
dispensable for company executives and 
Government department of company affairs 
who will find this work as an extremely use- 
ful guide in their day-to-day work. The 
ulility of the book to the legal profession is 
immensurable. . The work is a must for the 
students of Company Law. 

á S.S.G. ` 


TAX MANAGEMENT (1982 EDITION): 
By: Ram Niwas Lakhotia, M.Com., LL.B., 
Advocafe ang Tax Consultant; Editor-in- 
Chief “Tax Saver”, Current Tax Bulletin, 
etc.; Principal Lakhotia College of Taxa- 
tion and Management. Published by Dr. 
Asha Rani for Asha Publishing House,’ 
Calcutta — 700 019. Pages xvi + 360, 
Price Rs. 56/- £4 (U.K.) $8 (U.S.A). 


The present book is -a treatise on manage- 
ment of tax affairs with a practical approach 
to the subject, particularly in relation todi- 
rect taxes and is intended to be of Kelp in 
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the management of day-to-day tax matters, 
not only to the tax-payer vut also to every- 
body who is concerned with the. submission 
of tax returns of his income. 


The book contains ‘eighteen chapters and 
in those the aspect of tax management is 
thoroughly dealt with and every important 
matter relaling to-tax management finds a 
place in them. It is a weli known fact that 
if you want to reduce your tax burden, you 
must be well versed with tax management. 
The author has given all the necessary guide- 
lines in this book for that purpose. A sepa- 
rate chapter in which the general principles 
of tax management in relation to otber di- 
rect and also indirect taxes has been incorpo- 
rated in the book to help the tax-payers. A 
chapter gives information about the pro 
formas of various registers, charts, and state- 
ments to be maintained or furnished by a 
tax-payer which is of grea: value for proper 
tax management. i 


The book would also serve as a text book 
for various advanced management courses 
and for post graduate courses, in taxation 
management and C. A. examinations. Jt 
would be of practical use tc the Tax Advisers; 
Tax Advocates; Incometax Practitioners; 
C. As., and all those concerned with the day- 
to-day management of tax matters. . 

L.K.K. 


THE BOMBAY TENANCY AND AGRI- 
CULTURAL LANDS ACT (1948) — 
{WITH THE BOMBAY TENANCY AND 
AGRICULTURAL LANDS RULES, THE 
VIDARBHA REGION TENANCY ACT 
AND ANCILLARY LAWS, RULES, 
NOTIFICATION, ETC.) FOURTH EDI- 
TION 1982: By C. C. Anajwala, B.A. 
(Hons.), LL.B., Advocate, Bombay High 
Court. Published by P. J. Shah, for 
C. Jamnadas & Co. 146-C, Shamaldas 
Gandhi Marg, Bombay. Pages xxxii + 
248 +-vii. Price Rs. 50/-. E 
The learned author has the distinction of 

revising this book for the 4th time, which 

was thoroughly revised anc brought up-to- 
date thrice before. The book is already well 
known among the members of the Bar, 
whose needs it is successfully meeting since 
its first edition published in 1969. 


This is a well written and very informa- 
tive book on an area of Jaw which speci- 
fically affects the tillers of the soil, that form 
the largest mass of the society. “As an aid 
and a guide to know one’s own interest in 
the lands and the laws and rules that govern 
their possession and use this work is essen- 
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tial. The subject is.very complex and com- 
plicated but the author has made it very 
easy to comprehend. 


The book contains full and up-to-date text > 
of the Bombay Tenancy and Agricultural 
Lands Act, 1948, as in vogue in Bombay 
areas of Maharashtra, The Bombay Tenancy 
and Agricultural Lands Rules and~ ancillary 
laws, Rules, Notifications, etc. It is a Incid 
commentary on the provisions of the Act, 
supported by the latest case laws. 


“ The book would be of great use to -the 
lawyers, legislators, laymen and the Govern- 
ment officials also. 

L.K.K. 


JUSTICE HIDAYATULLAH ON COM- 
MERCIAL LAWS, IST EDITION 1982: 
By Shri Sajid Zaheer Amani, B.Sc. (Hons.), 
LL.B. (Hons.), LL.M; Foreword by 
S. Rangarajan, Former Judge, Delhi High ` 
Court. Published by Deep & Deep Publi- 

_ ¢afions, Rajouri ~ Garden, New Delhi— 
110 027. Pages 130. Price Rs. 60/-. 


The author in writing this book has opened 
up a new field of legal literature by choosing 
one Judge for his judicial pronouncements 
on a particular branch of law and then to 
closely scrutinize the judgments in all their 
aspects. The Judge om whose judgments the 
author has focussed his attention is Justice 
Hidayatullah and the branch of law is com- 
mercial laws. 


The judgments herein examined are on 
Company Law, Contract Act, Insolvency 
Law, Banking Laws etc. by Justice Hidaya- 
tullah during his tenure as a Judge of Nag- 
pur and M. P. High Courts and as a Judge 
of the Supreme Court. 


No doubt to a common man as also to 
Courts, Judgments delivered by Supreme 
Court and by High Courts (when not dis- 
turbed by superior Benches and Courts) are 
final Yet, that is not the case with a jurist 
who has the liberty to test any judgment in 
his own light and either to appreciate it or 
to bona fide criticise it. 


Shri S. Z. Amani has dealt with the various 
judgments dispassionately and has highly ap- 
preciated the legal accumen of J. Hidaya- 
tulla at various places and also placed on 
record his dissent in places where he felt 
that the observations in the judgment were 
not to his ideas of correct law. 


On the whole, the book makes a very in- 
teresting reading and has opened up a new 
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avenue for legal scholars for legal study. 
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S. Rangarajan, former Judge of Delhi 
High Court has written a very appreciative - 
foreword. 


B.D.B. 


PROTECTION OF WOMEN UNDER THE 
-LAW (AN ANNOTATED BIBLIO- 
GRAPHY) iST EDITION 1982: By Dr. 
Anwarul Yaquin, M.A., LL.M., Ph.D., and 
Miss Badar Anwar, B.Sc. (Hons.), M.Lib. 
Sc.; Published by Deep & Deep Publica- 
tions, D-1/24, Rajouri Garden, New Delhi; 
Pages 200; Price Rs. 75/-. 


This work presents a bibliography along 
with annotations placed under a systematic 
subject-wise arrangement on the law relating 
to protection of women. The book nicely 
projects the extent and scope of the protec- 
tion which the present law affords to women 
and the areas of its success and failure. 
The arrangement of thé book is excellent. 
The sources of compilation cover numerous 
periodicals, books, newspaper articles and 
judicial decisions. There is a separate index 
each for general literature and for judicial 
decisions. The treatment of the topics is, 
indeed, instructive. This notable contribu- 
tion will be an indispensable guide and of 
immense utility to lawyers and Jaymen. legis- 
lators and social reformers alike while deal- 
ing with this vexed social problem. 

S.S.G, : 


THE BOMBAY INDUSTRIAL RELA- 
TIONS ACT, 1946 (XI of 1947), WITH 
RULES AND NOTIFICATIONS (WITH 

- COMPREHENSIVE COMMENTS) FIFTH 
EDITION, 1982; by C. C. Anajwala, B. A. 
(Hons), LL.B. Advocate, Pages 420, Price 
Rs. 30/-. 


-= This small Hand Book on Industrial Rela- 
tions in Bombay State had a run of four 
succession Editions in a short span of just 
seven years. But for the idea that was once 
mooted that the entire legislation on indus- 
trial laws was to change, the author would 
not have delayed bringing out the fifth edi- 
tion, and brought it now, when all talk on 
new industrial legislation had cooled down. 


' The author has followed the same old 
pattern of treatment, that he had followed 
for his earlier editions. The case law- cover- 
ed, now includes the well-known Bangalore 
Water Supply case reported in AIR 1978 SC 
_ 548, which not only overruled quite a few 
. gases but gave a new insight to find out what 
constitutes an “industry”. The author has 
extensively. reproduced , extracts from _ that 
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judgment ‘and -has enriched the value of his 
book. 

Short comments, supporting case law, al 
Notifications and a comprehensive Index are 
going to be of use to one who has to use 
this book. 

Being, compact, reasonably priced and up- 
to-date this edition is bound to get good 
response as its past editions did. B.D.B. 


MULLA’S — THE CODE OF CIVIL PRO- 
CEDURE. (ABRIDGED . EDITION) 
ELEVENTH EDITION, 1982. By P. M. 
Bakshi, Formerly Member Secretary, Law 
Commission of India. Published by A. S, 
Pandya for N. M. Tripathi, Pvt. Lid., Bom- 
bay. Pages CX + 960. Price Rs. 85/-. 
This eleventh abridged edition of the Civil 

Procedure Code was Specially designed and 

prepared. for the students but the lawyers 

would also find it helpful to them in their 
profession. The publishers hope that it will 
receive very hearty welcome from the stu- 
dents and the legal profession as was given 
to other books by Mulla, and further it is 
claimed to be the first edition to appear 
after the extensive and far reaching amend- 
ments that the Act underwent in 1976. The 
flood of the case law since then has been 
also ineorporated in this edition to make it 
up-to-date. The book has been very meticu- 
lously revised and no pains have been spared 
incorporate all the latest amendments 
therein. 
The amendments made in 1976 were pri- 
marily for the simplification of the proce- 
dure to avoid delay in dispensing law’ by 


the Courts and the other objective was the — 


providing legal aid compulsorily to the poor, 


The legal books produced by Mulla make 
a library by itself and high standard marked 
by learning and clear exposition of law are 
the hall marks of his books, and this stu- 
dents’ edition of the Code is no exception. 


Mr. P. M. Bakshi the learned editor, was 


for many years Member-Secretary of the 
Law Commission of India, and was closely 
associated with the revision of this Code and 
therefore it is but natural that he has made 
this great work distinguishable by his intel- 
ligent delineation of the law from all pos- 
sible angles. He offers his own comments 


. with references on points which are: obscure 
or controversial and thereby making -the = 


book of great value even to the subordinate 
Courts in India. l LKK. 
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By: H. S. Ursekar, 


It is said that some are born great, some 
are made great and upon some greatness 1S 


thrust. To these springs of greatness I would ' 
add, some attain greatness by pursuing the- 


ideal of greatness Gajendzagadkar belonged 
to the last category. 


I first came into contact with Gajendra- 
gadkar when I was reading for my matri- 
culation examination. My father S. V. Urse- 
kar who knew Gajendragadkar well for a 
long time took me to his residence in Bhim- 
rao Wadi, Thakurdwar, Bombay. At that 
time also Gajendragadkar was a distinguished 
member of the Appellate side bar of the 
Bombay High Court. He asked me as to 
when I was to appear for examination. I 
told him the date. With a winning smile he 
advised me “young man take it that your 
examination is exactly one month prior to 
the official date and prepare yourself in ad- 
vance, so that you will be in a position to 
face the challenge confideatly. I did accept 
his advice and acted upon it. This shows 
his systematic method of working in all 
walks of life. He worked on his briefs 
systematically in advance. He never believed 
in burning the midnight oil and in struggling 
with his brief on the date of hearing by the 
Court. He used to be always prepared for 
the hour of trial. Hence he had no occasion 


to be apologitic on the grcund of unprepared- 
ness. 


After getting my Law Degree I decided to 
practise on the Appellate Side of the Bom- 
bay High Court. My faher wanted me to 
became a Judge and hence he inducted me 
as a Junior in the chamber of Gajendragad- 
kar. He had worked from almost all the 
Districts of the old Bomtay State and hence 
the area of legal applicazion was enormous. 
It was a treat to listen to the conferences he 
had with the instructing Advocates, 


He told me once that at one time he was 
at the cross-roads of his career. He had just 
started his practice at the Bombay High 
Court and was waiting keenly for the briefs. 
Being fed up by initial idleness he applied to 
a college in Baroda for a lecturership in Eng- 
lish. He had passed his M. A. in the First 
Class with English and Sanskrit. While he 
was awaiting the result of this application 
Mr. Rajguru, the doyen of the Poona Bar 
gave him a brief and a fee of about Rs. 80/-. 
This proved to be a tuming point and he 
decided to stick to the career of a lawyer 
and politely declined the Baroda lecturership. 
This turn of events paved the way for an 
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outstanding career as an Advocate and a 
Judge. Gajendragadkar was very dedicated 
to the profession and did not accept a law 
professorship or the Editorship of the Law 
Report, 

He soon made a great mark as an out- 
standing persuasive Advocate. He was very 
quick in the grasp and had profound know- 
ledge of Law. He had a Mecaulean memory 
indeed, but he never flagged in Industry. He 
believed in hard work. 


On a Friday which was then the exclusive 
admission day I remember that he used to 
have about two dozens matters for admis- 
sion. There was no confusion nor losing of 
temper in the Court. He presented the facts 
skillfully, so as to culminate into the point 
of law which he was to develop. Along 
with him there was another giant Mr. J. C. 
Shah working out numerous briefs and 
arguing them with a thoroughness. 


Gajendragadkar appeared in a number of 
important cases including the famous Dhar- 
war Bank case, which brought him laurels 
He was at his best when 
arguing a case with little substance. The 
weaker the case the stronger was his ad- 
vocacy. I remember once he was arguing a 
matter before Mr. Justice Maclean. There 
was nothing in the Appeal but the learned 
Judge was listening to the Advocate with a 
twinkle of admiration in his eyes. 


After retirement of Chief Justice Sir John 
Beaumont Sir Leonard Stone succeeded him. 
The new Chief Justice, it seemed, was not 
so familiar with the Indian Civil Procedure. 
Initially a number of second Appeals of 
Gajendragadkar were placed before Justice 
Stone. Gajendragadkar used to open Sec- 
tion 100 of the Civil Procedure Code and to 
expound the implications of the section in- 
cluding what was a question of law, a ques- 
tion of fact and a mixed question of fact 
and Jaw. Then he used to argue the Appeal 
in hand. This happened for a number of 
days in the beginning. At 2 p.m. when 
Gajendragadkar used to come back to the 
Bar room for a cup of tea he used to re- 
mark in a lighter vein that he had just re- 
turned after taking his Law Class. 

As an Advocate Gajendragadkar com- 
manded respect of the Bench and Bar alike. 
He never kept a car as an Advocate and used 
to travel by number 8 Tram Car from Opera 
House to Flora Fountain. In the evening 
he used to travel on the upper deck of the 
Tram and he used to purchase tickets for all 
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the members of the Bar who happened to 
be on the top deck. He treated the Junior 
members of the Bar with a sympathetic 
understanding. 

The culmination of his career as an Acvo- 
cate came when he was elevated to the Beach 
of the Bombay High Court on 6th March, 
1945. He was an eminent member of the 
Bench from 1945 to 1957 when he was pro- 
moted to the Supreme Court of India. 
Gajendragadkar was alert on the Bench and 
disposed of the matters before him expeciti- 
ously. On a number of occasions he used 
to sit in a Division Bench with Chief Jus-ice 
M. C. Chagia, and that was regarded as a 
unique bench of two master minds, quick 
and questioning, careful and conscienticus, 
just and equitable. 


Gajendragadkar was a Judge of the Su- 
preme Court from 1957 till Feb. 1964 when 
he was elevated to be the Chief Justice of 
India. He was the sixth Chief Justice. He 
laid down the reins of his high office in 1956. 


Gajendragadkar’s Judgments are marked 
with lucid exposition of Law, a clear state- 
ment of facts, a closely reasoned arguments 
and broad equitable approach with an eye 
on social justice. He was a master of Eng- 
lish’ expression. 

I propose to consider Gajendragadkar: 
contribution as a Judge under three heads. 
(1) Hindu Law (2) Labour Jurisprudence 13) 
Constitutional Law. 


Hindu Law: 


Gajendragadkar came from an orthodox 
family of Sanskrit scholars. 
a great Sanskrit scholar. He was president 
of the Social Reform Conference on two œc- 
casions and was keenly interested in the re- 
form of the Hindu Law by relaxation of its 
rigid rules so as to answer the felt neces- 
sities of times. He was a progressive thinker 
and believed firmly in the codification of the 
Hindu Law as it would ensure uniformity, 
clarity and simplicity. He is an illustrious 
example of what Cordoze calls the philo- 
sophy of a Judge swaying his opinions. 

In Sardar Purandare’s case ILR (1945) 
Bom 375 : (AIR 1946 Bom 377) from Poora 
the question for determination before Gajen- 
dragadkar, J. atthe Bombay High Court was 

- the validity of an admitted sagotra marriag>. 
. Under the Hindu Dharmashastra a sagotra 
‘ Marriage is void, if the bride and the bride- 
¥ groom belonged to the same gotra. Tte 
learned Judge with all his keenness of reform 


=- + had to hold the said marriage to be invalid. 


{t is a case of exemplary judicial restraint. 
' However Gajendragadkar with his progres- 


i- 
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sive outlook and reformist vision recom- 
mended to the Government to pass a legisla- 
tion validating sagotra marriage. Probably 
as a result of this judicial observation the 
Bombay Government passed an enactment 
validating sagotra marriages in 1948. For 
the rest of India Sagotra marriages became 
legal only after passing of the Hindu Mar- 
riage Act 1955. Thus Gajendragadkar was 
instrumental in bringing about a great re- 
form in the Hindu Marriage Law after 
getting it released from the grip of orthodoxy: 

Another important pronouncement of 
Chief Justice Gajendragadkar is in the case 
of Yagnta Pursh Dasji v. Muldas (AIR 
1966 SC 1119). The question was as to whe- 
ther the followers of the cult of Swami- 
narayan were Hindus or not as some mem~ 
bers of the cult contended that they were not 
Hindus. In a very learned Judgment which 
takes stock of the views of great scholars, 


` Chief Justice Gajendragadkar laid down the 


criteria to- determine as to who is a’ Hindu. 
Piecemeal enactments of the Hindu Code are 
silent on this point and they speak only as 
to the persons to whom the enactment 
apply. The Supreme Court accepted the de- 
finition -of a Hindu as. given in Sanskrit by 
Lokmanya Tilak and held that one who be- 
lieves in the authority of the Vedas, one who 
believes in the multiplicity of pathways to 
attain god-hood and one who believes in 
having an infinite choice of Gods to worship 
is a Hindu. Thus this judgment is a funda- 
mental contribution to the basic question of 
the Hindu Law. Gajendragadkar was a 
staunch supporter of the Hindu Code. His 
lectures on the Hindu Code Bill delivered 
under the auspices of the Karnataka Univer- 
sity, in 1952 are highly illuminating. 
Labour Jurisprudence: 


As a Judge of the Supreme Court Gajen- 
dragadkar had to consider a number of cases. 
involving interpretation of the labour laws. 
He ‘showed a fundamental grasp of the pro~ 
blem involved and has made a lasting con~- 
tribution to the labour jurisprudence. i 

In 1961 out of 90 judgments of labour 
law, Gajendragadkar wrote as many as 30. 
while in 1964 out cf 48 judgments Gajendra- 
gadkar had authored as many as 30. ' 

In the case of Bidi, Bidi Leaves and Tobacco 
Merchants. Association v. State of Bombay, 
(1961) 2 Lab LI 663, at page 670: (AIR 
1962 SC 486) he ‘has observed that an Award 
made in the industrial adjudication may im~ 
pose new obligations on the employer in the 
interest of social justice and with a view to 
secure peace and harmony between the em- 
ployer and his workmen.,.... Such.an award 
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may alter the terms of employment if it is 
thought fit and necessary to do so”. In this 
passage the learned Judge has succinctly ex- 
pressed the core of labour legislation. He 
has emphasized that the plea of freedom of 
contract has little scope in labour jurisprud- 
ence and that it is open to the Court dealing 
with industrial adjudication to create new 
obligations on the employer in the interest 
of social justice. He has also urged that 
social justice is the desideratum of industrial 
adjudication. He has also pointed out a 
third basic essential that the ultimate objec- 
tive of industrial adjudication is to ensure 
harmony in the relationship of the employer 
and the employee. His judgments conform 
to this trinity of principles which may be 
said to contain the basic frame-work of 
labour jurisprudence. 


The traditional doctrine of freedom of 
contract must yield to the higher claims of 
social justice. ‘Therefore Industrial adjudica- 
tion does not recognise the employer’s right 
to employ labour on terms below the level 
of minimum basic wage. ‘This no doubt is 
an interference with the employer’s right to 
hire labour; but social justice requires that 
the right should be controlled. Similarly, the 
right to dismiss an employee is also controlled 
subject to well recognised limits in order to 
guarantee security of tenure to industrial em- 
ployees. Rai Bahadur Diwan Badri Das v. 
Industrial Tribunal, (1962) 2 Lab LJ 366: 
(AIR 1963 SC 630). 


` The view of the Supreme Court that the 
right of freedom of contract must surrender 
to the needs of social justice threw open the 
door for abundant indusiriz] litigation, so as 
to use the industrial adjudication to snatch 
advantages to the industrial workers. This 
doctrine sprang from Gajeadragadkar’s firm 
faith that socio-economic justice is one of the 
sacrosanct objectives of the Constitution. He 
believed that social justice is higher than legal 
justice. It was through the unorthodox ap- 
proach to problems of the industrial worker 
that Gajendragadkar made far-reaching pro- 
mnouncements in the field of labour juris- 
prudence. He firmly held the opinion that 
the Court was an equal partner along with 
the legislature in bringing about a new social 
order through a dynamic role. He gave full 
effect to the doctrine of Social Engineering 
advocated by Dean Rosco Pound. 

It is on this philosophicz] footing that we 
can appreciate Gajendragadkar’s role in the 
field of labour jurisprudence. One of the 
basic questions in industrial adjudication is 
to determine as to what is an industry. Un- 
less a trade, business or urdertaking is with- 
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in the fold of an Industry the employees can- 
not hope for getting the benefits of Indus- 
trial adjudication. 

In the leading case State of Bombay v. 
Hospital Mazdoor Sabha of the J.J. Group 
of Hospitals (AIR 1960 SC 610) the question 
was whether the J. J. Group of Hospitals was 
an Industry or not. Justice Gajendragadkar 
in his judgment held that it was an in- 
dustry. In his opinion if all words used are 
given their widest meaning all services and 
all callings would come within the purview 
of the definition. In that case even services 
rendered by a servant purely in a personal 
or domestic matter or even in a casual way 
would fall within the definition of an industry 
as given in the Industrial Disputes Act. He 
laid down that the following criteria should 
be applied to determing whether a trade etc. 
is an industry or not viz. it should be an 
activity systematically or habitually under- 
taken for the production or distribution of 
goods or for the rendering of material ser- 
vices to the community with the help of the 
employees. It need not result in the earning 
of profit, 

Ten years thereafter the trend of the Sus 
preme Court underwent a change and a re- 
stricted meaning was given to the word in- 
dustry by Chief Justice Hidaytullah. In the 
case of Management of Safdarjang Hospital 
v. K. S. Sethi (AIR 1970 SC 1407) it was 
held that the hospitals which were attached 
to research and teaching institutes were not 
industries, Thus the later case can’ be dis- 
tinguished from a case of hospitals per se 
and hospitals which are appendages of a 
training and research institution. 


However in the zeal of bringing an under- 
taking within the ambit of an industry Gajen- 
dragadkar did not forget to clarify that the 
activities of the government which were 
regal or sovereign were outside the definition 
of industry as the sovereign activities ara 
those which have been held to be primary 
and inalienable functions of a government. 
In the case of University of Delhi v. Ram- 
nath, (1961) 2 Lab LI 335 : (AIR 1963 SC 
1873) Gajendragadkar held that University is 
not an industry as it imparts education which 
could not be described as a trading activity. 
In the case of National Union of Commer- 
cial Employees v. Meher, (1961) 1 Lab LJ 
241 : (AIR 1962 SC 1080) Gajendragadkar 
ruled that a Solicitor’s firm is not an industry 
as there is no nexus bstween the work done 
by the employees of the Solicitor to the ad- 
vice given by the attorney. 

It must be pointed out that in spite of his 
sympathy for the Industrial Workers Gajen- 
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dragadkar did not swerve from the vow of 
judicial restraint and tried to hold the balance 
between the employer and employees. He 
believed that the objective of industria] ad- 
judication is to assure harmonious and peace- 
ful relaticnship between the employers and 
employees. That is why while determining 
the case of payment of bonus he voted 
against payment of excessive bonus and cb- 


served that it may spoil the good relation- ` 


ship between the employer and employees. 
In the case of Burmah Shell v. Their Wor- 
kers, (1961) 2 Lab LJ 124 at p. 128 (SC) the 
learned Justice cautiously observed that care 
must also be taken to see that bonus which 
is given is not so excessive as to create fresh 
problems in the vicinity that upset emolu- 
ments all round or that it created industrial 
discontent and the possible emergence of a 
privileged class. This guarded approach of 
Gajendragadkar shows his foresight and a 
balanced approach to the explosive problem 
of inter-relationship between the employers 
and industrial workers. He suggested ap- 
pointment of the bonus commission for de- 
termining the inter-relationship between 
actual wages and living wages as he felt a 
lacuna in that behalf. 


Accordingly the Bonus Commission was 
appointed in December 1961 and the re- 
commendetions made by Gajendragadkar are 
partly embodied in the Bonus Act. 
living wages and Bonus the question of se- 
curity of service is also vitally relevant to 
the welfare of the industrial workers. Under 
the ordinary law the master has an unfetter- 
ed right to remove the servant but under the 
Industrial Jurisprudence this right of the em- 
ployer is controlled by reasonable restrictions. 
In this behalf Gajendragadkar has observed 
that “the doctrine of absolute freedom of 
contract has thus yielded to the higher 
claims for social justice ... . the right 
to dismiss an employee is also controlled 
subject to well recognised limits in order to 
guarantee security of tenure to industrial em- 
ployee”. (Rai Bahadur Dewan Badri Das v. 
‘Industrial Tribunal, (1962) 2 Lab LJ 366 at 
p. 370): CAIR 1963 SC 630). 


Another important question in industrial 
adjudication is the right of the dismissed 
worker to be reinstated.” In the case of 
Assam Oil Co. Ltd. v. Its Workmen, (1960) 
- 1 Lab LJ 587: (AIR 1960 SC 1264) one 
Miss Scoti. an employee of the Assam Oil 
‘Co. applied to the Tribunal for reinstate- 
ment. The management was dissatisfied with 
her work. Her conduct was alleged to be 
insolent; she was guilty of insubordination 
and had joined the Union. In this case 
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Gajendragadkar upheld her removal and ob- 
served that “there may be cases where it 
would not be expedient to follow the normal 
rule end direct reinstatement. This case is 
clearly an illustration of the Judge’s approach 
of judicial restraint and reflects the aware- 
ness of the Supreme Court to maintain 
harmonious relationship between the emplo- 
yer and employee. 


It will be seen that Gajendragadkar has 
been very circumspect about the decisions in 
the field of industrial disputes and tried to 
hold the balance evenly between the parties. 
His approach is pragmatic. The following 
observation of his is a key to his approach 
to industrial disputes. In the case of Hari- 
nagar Cane Farm v. State of Bihar, (1963) 
1 Lab LJ 692-695 : (AIR 1964 SC 903) he 
observed with great insight that ‘industrial 
adjudication should refrain from enunciating 
any general principles or adopting any 
doctrinaire consideretions. It is desirable 
that industrial adjudication should deal with 
problems as and when they arise and confine 
iis decisions to the points which strictly arise 
cn the pleadings between the parties.’ 
Constitutional Law: 


Gajendragadkar’s approach to constitu- 
tional law apart from his judgments can be 
also gathered from the Tagore Law Lectures 
delivered by him on the Indian Parliament 
and the Fundamental Rights in 1972. 


He was the sixth Chief Justice of the Su- 
preme Court for less than two years, though 
he was on the bench of the Supreme Court 
for about seven years from 1957 to 1964. 
During his tenure he had to determine a 
number of leading questions involving inter- 
rretation of the Constitution. 


Gajendragadkar looked upon the Constitu- 
tion as an instrument of social change, 
geared to the goal of attaining the noble 
objectives enshrined in its preamble, and not 
a mere document of theory. His approach 
can be summed up in three basic principles. 

1. Law is the King of Kings and we are 
under the rule of law. 

2. The dynamic role of Law and Judiciary. 

3. Mutual relationship of understanding 
between the Executive, Legislature and Judi- 
ciary. 

He was a deep student of Hindu Philo- 
sophy and always quoted the Upanishada 
that ‘Law is the King of Kings and everyone 
is subordinate to it’. He has observed that 
the “true constitutional position in our 
country is that the Constitution is the funda- 
mental law of the country. After amending 
the Constitution the Parliament functions 
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under the amended Constitution”. In another 
context Gajendragadkar observed that Con- 
stitution is the Law of Laws and is the 
paramount law of the land As the Con- 
stitution was an instrument f social change 
it ought to be flexible. In Golaknath’s case 
it was held that Parliament has no power to 
amend the chapter on Funcamental Rights. 
However in order to wriggle out of the con- 
stitutional impasse in Sajjansingh’s case 
Gajendragadkar suggested that Part III con- 
taining the Fundamental R:ghts should be 
included in Article 368, so as to empower 
the Parliament to amend even the chapter 
on Fundamental Rights. He suggested a 


national debate on this controversial problem. 


Apart from the Rule of Law he believed 
in the dynamic role of Law. He says Law 
is a flexible instrument of social order. The 
purpose of Rule of Law is (a) To project 
the Fundamental rights of the individual 
and (b) To establish social jastice, so that an 
individual citizen can attam his legitimate 
aspirations and dignity of man may be 
assured. In order to ensure this role of Law 
he believed that Law cannot stand still and it 
must answer the felt necess:ties of the time, 
and for this purpose you must not fight shy 
of amending the Constituticn as and when 
necessity arises. 


On the main issue of the amendment of 
Constitution by the Parliam2nt Gajendragad- 
kar suggested that law must play a Dynamic 
Role and so also the judiciary in interpret- 
ing the Constitution so as to facilitate the 
attainment of Socio-economic justice. Socio- 
economic justice is a compcsite concept. Ac- 
cording to Gajendragadka> the socio-eco- 
nomic justice is a comprehensive concept and 
it includes political justice, social justice as 
well as economic justice. Thus it is the 
totality of justice. 


What is justice? Justice means equality 
before the Law but the idea of equality alone 
is inadequate to answer the requirements of 
a just society. According “o Roscoe Pound 
a maximum satisfaction of human wants or 
expectations is the essence of justice. It was 
William Frankena who observed while de- 
scribing a just society that a just society 
must “provide equally the conditions under 
which its members can by their own efforts 
(alone or in voluntary associations) achieve 
the best lives of which they are capable”. 
The Planning Commission oZ India laid down 
that the objectives of Indian Society must 
be “to provide the masses of the Indian 
people the opportunity to lead a good life 
and to offer an equal oppcrtunity to every 
citizen” (Third Five Year Plan (1962)). 
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Gajendragadkar had the same objective in 
view when he talked of attainment of Socio- 
economic justice through the Rule of Law. 
His judgments are directed.to that end. Thus 
Gajendragadkar believed in creating and 
sustaining a welfare state for the good of the 
people so that they may belong to the just 
Society. 

For attaining the paramount objective of 
Socio-economic justice Gajendragadkar also 
insisted on the mutual co-operative relation- 
ship between executive, legislature and judi- 
ciary. He believed that any confronta- 
tion between the limbs of the Government 
is bound to impede the progress in the at- 
tainment of the objective of the Constitu- ` 
tion. In the case of U. P. Legislature 
Gajendragadkar had to determine the powers 
and privileges of the U. P. Legislature qua 
the judiciary. It is a brilliant far-reaching 
judgment from the point of view of the 
alleged confrontation between the legislature 
and the judiciary. 


An important judgment of the constitu- 
tional Law given by Gajendragadkar is 
about the application of the doctrine of res, 
judicata to constitutional remedies. In the 
case of Daryao v. United Provinces, (1962) 1 
SCR 574: (AIR 1961 SC 1457) he held that 
no writ petition can lie to the Supreme 
Court under Article 32 if the High Court 
had already dismissed a writ petition under 
Articles 226, 227. This view was based on 
the principle that operation of the Rule of 
law is a part of the Rule of Law. 


A case of vital importance to interna- 
tional Law came to be decided by Gajen- 
dragadkar in the Beru Bari case. Beru Bari, 
a patch of land, fell within West Bengal. In 
1952 Pakistan claimed that land to belong 
to it contending that it was in East Bengal 
and hence demanded the cessation of the 
said territory to itself. Advisory opinion of 
the Supreme Court was sought by the Presi- 
dent of India and Gajendragadkar wrote a. 
very illuminating judgment displaying his 
legal talent and thorough knowledge of inter- 
national law. 


On reading the judgments of Gajendra- 
gadkar I am inclined to conclude that ac- 
cording to him the basic frame-work of the 
Constitution consists of the. following basic 
features ; (1) the Rule of Law (2) Law postu- 
lating respect for individual freedom and 
liberty (3) Shaping a just society through the 
instrument of Law and (4) Harmonizational 
construction of part 3 of the Constitution 
and (5) Mutual relationship of understand- 
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ing between the Executive, the Legislature 
and. the Judiciary. 

Gajendragadkar had a high regard for 
Pandit Nehru’s vision and concurred with 
his view that “There is no permanence in 
Constitution. It has to be flexible”. It 
seems both of them derived inspiration from 
the observation of the Great Jefferson that 
“Wwe may consider each generation as a dis- 


' tinct nation with a right by the will of the- 


majority, to bind themselves but none to 
bind the succeeding generations more than 
the inhabitants of another country.” 
Gajendragadkar was a great devotee of 
_ Democracy, of which freedom of expression 
and. thought is one of the basic pillars. 
Therefore he held that a minute of dissent 
has a place of honour everywhere because 
tolerance is the hall-mark of democracy. 


“Conflicting Decisions of Supreme Court 


A. I. R. ` 


He was not only an able advocate, an 
eminent Judge but was a social reformer and 
a great scholar. In his Tagore Law Lectures 
delivered in the Calcutta University in 1972, 
on the Indian Parliament and Fundamental 
Rights he has expressed his deep faith in 
democracy and the common man. Says he, 
“it is my earnest desire to educate the com- 
mon citizen of the country in the basic 
postulate of this democratic process. Ac- 
cording to him tolerance. is the hall-mark of 
democracy and so also liberty and freedom 
of the individual. He regarded Law as a 
dynamic instrument of bringing about a new 
social order enlivened by equality flowering 
into freedom. 

In fine Gajendragadkar was a man who 


‘has left an indelible mark on the sands of 


time. 


“CONFLICTING DECISIONS OF SUPREME COURT 
vis-a-vis AIR 1989 Madh Pra 129 (FB)” 
: By: V. K. Sharma, Advocate, 497 Moti Mansion, M. G. Road, Indore-1 (M. P.) 


‘When Article 141 of the Constitution of 


India lays down that the law declared by the © 


Supreme Court shall be final and binding 
on all Courts, it obviously refers to Courts 
other than the Supreme, Court itself.. But 
during past some years increasing instances 
of conflicting decisions gained frequency. 
Thus, on the short point whether a. Tribunal 
exercising quasi-judicial functions should 
give reasons in support of the order and the 
effect thereof, there have been conflicting 
decisions. These conflicting decisions were 
incidentally referred in AIR 1980 Madh Pra 
129 (FB) (Rana Natwarsingh-.v. State of 
M. P.) in which the majority view in para 9 
points out, inter alia, to a conflict between 
Siemens Engg. and Mfg. Co. v. Union of 
India (AIR 1976 SC 1785) and Som Datt v. 
Union of India (AIR 1969 SC 414), whereas 
the minority , view deciphers, inter alia, a 
conflict in Bhagat Raja’s case (AIR 1967 
SC 1606) and Som Dati’s case reported in 
' AIR 1969 SC 414, and referring to a long 
line of Supreme Court decisions ending with 
Nand Kishore’s case (AIR 1978 SC 1277), 
prefers to follow Bhagat Raja’s case, 


2 Seervai in his “Constitutional- Law. of. 


India” Vol. If (2nd Edn.) has , considered a 
series Of decisions before and after the deci- 
sions in Som Datt’s case (AIR 1969 SC 414) 
wherein the Supreme Court has considered 
whether the decisions of. Tribunals affecting 
rights of the parties are expected ` to. . give 
reasons. The learned author points out in 
para 16. 277. (page 955) tbat 


“the Supreme, 


Court’s decisions on the obligation to give 
reasons are in an unsalisfactory state”, which 
continues. It is pertinent to note that the 
doctrine of stare decisis, though “not an in- 
flexible rule of law”, is nevertheless desirable 
for seitled law. With some exceptions carv- 
ed. out this docirine aa a sound prin- 
ciple. 


3. An interesting aspect of the Madhya 
Pradesh case is that one of the two Judges 
who concurred in the view while making the 
reference that Laxminarayan’s case (AIR 
1975 Madh Pra 71) does not lay down good 
law, changed his view while sitting in the 
Full Bench and -concurred with the opposite 
view (majority view). The other Judge, who 
was a party to the decision in Laxminarayan’ S 
case (supra), while speaking for the majority 

also endeavoured to clarify that the observa- 

tions in’ Laxminarayan’s case to the extent 
that the State Government is not bound 
to apply its mind before making an order 
of removal under S. 41 (2) of the M. P. 
Municipalities Act, do not lay down good 
law. © 


4. The minority view in Natwarsingh’s 
case does not agree with Shri Seervai’s view 
(para 26) whereas the majority view relies 
on his inference at page 959 that the propo- 
sitions emerging from the judgment of 
Bhachawat, J. in M. P. Industries case (AIR 
1966 SC 671) and of Ramaswami, J. in Som 
Datt’s case (AIR 1969 sc a) eee lay 
down the law. 
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- § The majority view erred in para 8, 
while reading a conflict in the Siemen’s 
Engineering and Mfg. Co.'s case (AIR 1976 
SC 1785) and Som Datt’s case (AIR 1969 
SC 414) when it observed thus :-— 
“Moreover it is significant to note that the 
impugned order was not set aside on the 
ground that it was not a speaking order”. 
It thus appears that the majority view re- 
gards it as a distinguishing feature and seems 
to suggest that the said contrary observa- 
tions in the Siemen’s Eng:neering case may 
be convenienty regarded as obiter. It is re- 
spectfully submitted that as the principle of 
law is declared by the Supreme Court in 
clear terms in the said case it is binding on 
all Courts and cannot be explained away as 
obiter. The view taken by a Division Bench 
of Gujarat High Court in 1978 Lab IC 1500 
(1505) appears to be correct as also the view 
that “even obiter dicta of the Supreme- Court 
deliberately and advisedly made, 
considered opinion of the Supreme Court, 
are always regarded as binding on the High 
Court” ((1970) 11 Guj LR 729 (742)). 
However, the majority view is correct in 
conclusion as Som Datt’s case, being a deci- 
sion of the larger Bench was rightly heid as 
binding on the High Court. In State of 
U. P. v. Ramchandra, AIR 1976 SC 2547, 
the Supreme Court declared that when faced 
with conflicting decisions of the Supreme 
Court, the Courts ought to follow the deci- 
sion of the larger Bench and “that this prac- 
tice is followed by the Supreme Court itself.” 


6. Adverting again to M. P. case we fur- 
ther find that the majority view erred in 
probing into an objection which was not 
worthy of any serious consideration and dis- 
cussion. It was vehemently urged by the 
petitioner before the Full 3ench and discuss- 
ed in para 10 of the majority view that 
Bhagat Ram’s case (AIR 1972 SC 1571) was 
distinguishable “on the ground that the point 
that a non-speaking order would by itself 
invalidate the order was rot taken in the 
petition (in that case)”. Whe majority. view 
embarked upon a legally uncalled for en- 
quiry as to whether the point was in fact 
taken in the petition filed in the Punjab case 
and in further probing in the Punjab deci- 
sions, out of which Bhagat Ram’s case arose, 
to say that the point was in fact allowed to 
be pressed in the Letters Patent Appeal 
against the order of the single Judge although 
the same was not urged in the writ petition. 
It is submitted that it was not open to the 
petitioner to say that the Supreme Court’s 
decision is distinguishable and not binding 
on the High. Court simply because this or 
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that point was not urged before the Supreme 
Court in the said case, which, if urged would 
have resulted in a contrary decision. Thus 
it was unnecessary for the majority view to 
examine the alleged distinguishing feature 
as was urged by the petitioner. 

7. Much could be said in favour of ths 
minority view that “fhe decision in Som 
Datt’s case (AIR 1969 SC 414) was very 
much concerned with the provisions in the 
Army Act”, But the Supreme Court itself 
refers to the propositions of law laid down 
in Som Datt’s case in a later decision in 
Delhi Municipality’s case (AIR 1977 SC 
567). Som Datt’s case confines itself mainly 
to the provision of the Army Act and with- 
out referring to previous decisions on the 
point under discussion. refers only to an old 
English case R. v. Northembarland (1952-1 
KB 338). Moreover Art. 144 of the Consti- 
tution of India, which stands overlooked in 
these cases, says that “all authorities Civil 
or Judicial, in the territory of India shall 
act in aid of the Supreme Court”, It ob- 
viously means that military authorities are 
not included in the Article. Considerations 
of expediency, exigency and discipline in 
the Army cali for an instant or at times even 
on the spot actions by the army against its 
personnel. Moreover “a soldier in his mili- 
tary character occupies a position totally 
different from that of a civilian”, What 
Dicey says forthe English Army may apply 
to the Indian Army also. In some English 
cases it has been held that :— 


“The enlistment of a regular Soldier is a 
species of contract between the sovereign 
and the soldier and under the ordinary law 
cannot be altered without the consent of 
both parties. The result is that the condi: 
tions laid down in the Act under which a 
man is enlisted cannot be varied without his 
consent; but his service is liable to be deter- 


mined at the pleasure of the Crown and 


there is no remedy for dismissal or recovery 
of pay.” Leaman v. The King, (1920) 3 


KB 663; Kyanastin v. Attorney General, 
(1933) 49 TLR 300. 


8. Bhagat Raja’s case (AIR 1967 SC 1606) 
is referred to in the majority judgment in 
M. P. case but not discussed nor distinguish- 
ed from Som Datt’s case which if chooses 
to follow. But Bhagat Raja’s case was nof 
referred to by the Supreme Court itself in 
Som Datt’s case. Ths minority view in 
M. P. case reads Bhagat Raja’s case as be- 
ing in direct conflict with Som Datt’s case 
and holds that the former case should be 
followed in preference to the latter. In 
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para 24 of the minority view it was observ- 
ed that “even if the Court chooses to follow 
the decision of a larger Bench there is no 
reason why it should not follow Bhagat 
Raja’s case”. Even if we assume for a 
moment that the above two decisions of 
Supreme Court are, contradictory, the course 
left open for the minority view is not free 
from further controversy. ‘The minority 
view has not considered the view of Karna- 
taka High Court reported in AIR 1980 Kant 
92:ILR (1979) 2 Kant 1401 (FB) that in 
case of a conflict between two decisions of 
equal number of Judges, the later of the 
two decisions should be followed. If we 
consider which of the two views is supported 
by the provisions of the Constitution, as 
was done by the Delhi High Court in 1975 
Lab IC 1265 (1274) (FB), then we find that 
Art. 136 (1) of the Constitution does not 
command the Tribunals to give reasons and 
pass speakirg orders. A Full Bench of the 
Punjab and Haryana High Court in Indo- 
Swiss Time Ltd.’s case (AIR 1981 Punj & 
Har 213) — has unanimously held, relying 
“on the higa authority of Jessel M. R.” in 
Hompton v. Holman (1877) 5 Ch D 183, 
that in choosing between the two directly 
conflicting jadgments of equal authority of 
the Supreme Court one ought to follow that 
which is the better in point of law. 


9, Shri Seervai at page 949 of his com- 
mentary has rightly observed that even un- 
speaking orders of Courts cannot be quash- 
ed merely because they give no reasons. 
Of course, the position is obviously different 
where a statutory authority is required by 
law to give reasons for its decision. And in 
this class of cases falls Bhagat Raja’s case, 
in which Rule 26 of the Mineral Concession 
Rules specifically enjoins on the State Gov- 
ernment a duty to “communicate in writing 
the reasons for an order refusing to grant 
or renew a mining lease”. In that case the 
order of the State Government was a “speak- 
ing order” but the Central Government’s 
order in revision was a non-speaking order. 
With respect, I submit that the majority 
view has nct appreciated this aspect, whereas 
the minority view, while overlooking it, 
erred in receding a conflict in Som Datt’s 
case and Bhagat Raja’s case. 


10. Uniformity of decisions of Courts 
and certainty about the law is the crying 
need of the day. Consistency in judicial 
thinking leading to certainty about law flows 
from the principle of stare decisis. Projec- 
tion of individual views by Judges while 
overlooking binding precedents of the supe- 
rior Court 2» the same Court may un- 
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doubtedly be labelled per-incuriam but these 
Courts overlook that even obiter dicta in 
such precedents bind their subordinate- 
Courts. The judgments of the Supreme 
Court are binding and finality attaches to 
them not because of their infallibility or 
perfection but because of their being the 
verdicts of the last Court beyond which the 
aggrieved party has no forum to ventilate 
his grievance. In the House of Lords in 
England, Lord ‘Diplock very aptly observed 
š but the judicial system only works 
if some one is allowed to have the last word 
and if the last word, once spoken, is loyally 
accepted. ((1972) 1 WLR 645 (724)). With- 
out once again going into the labyrinth of 
case law in which the Judges constituting the 
Full Bench entered’ in meticulous details 
and differed in their understanding of the 
“last word” spoken by the Supreme Court: 
on the point in question, it may well be 
stated that the effect of the so-called un- 
satisfactory state of judgments of the 
Supreme Court on the point is that although 
it is highly desirable that the orders passed 
by the Tribunals are speaking orders, yet 
non-speaking orders cannot be quashed on 
that ground alone. In such cases the Court: 
sends for the record to probe into it only to 
satisfy itself as to whether there is material’ 
on record’ as would justify the impugned 
order. 

11. In England, the Franks Committee’s 
recommendation that there should be a gene- 
ral practice for adjudicatory bodies to give 
reasons for their decisions, was accepted and 
Section 12 of the Tribunals and Inquiries 
Act, 1958 (now Act of 1971) provides for 
giving of reasons by these bodies, if so re- 
quested by the parties, unless grounds of 


national security require to the contrary. 


Section 8 (b) of the Administrative Proce- 
dure Act, 1946 in the U. S. A. also requires 
that “administrative decisions be accom- 
panied by findings and conclusions, as well 
as the reason or basis thereof, upon all 
material issues of law, facts or discretion” 
(Page 240, Principles of Administrative Law, 
Hird Edition by Dr. M. P. Jain and Dr. 
S. N. Jain}. Dr. H. W. R. Wade:in his book 
“Administrative Law”, Fourth Edition 
(Oxford) 1977 at page 826, while referring 
to Sec. 8’ of the Administrative Procedure 


Steseesaenee 


Act in the U. S. A., says, “Thus the ideal. 
has become: ........ The one who hears 
must decide. If the case is heard on the: 


jower level, the parties will obtain a decision 
from the hearing officer himself, subject to 
appeal to the agency. Reasons must be 
given for the decision, and also for any fur- 
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ther decision by the agercy, so that the 
agency’s appellate function is much less free 
from constraint than it would’ be if it were 
taking an initial decision on an unpublished 
report from its hearing o-Ticer.” 

12. It would have been better if Parlia- 
ment had amended Art. 136 (1) of the Con- 
stitution by enacting that the Court or Tri- 
bunal referred therein “shall give reasons 
for judgment, decree, determination, sen- 
tence: or order”. Thus, obligation to give 
reasons and pass speaking orders could be 
commanded. by the Ccnstitution and a 
breach: thereof would have entailed setting 
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aside of the unspeaking decisions of Courts 
and Tribunals alike ir public interest. Dur- 
ing past some years Parliament has been 
frequently amending the Constitution but 
the desirability of suitable amendments: in 
Article 136 stands overlooked. This would 
save consumption of public time of alteady 
heavily burdened Supreme Court and High 
Courts with mounting arrears in examining. 
administrative records in cases of non-speak- 
ing orders for satisfying themselves: about 
sufficiency of material on such records as 
would rule out official high handedness and 
justify the impugned orders. 


“IS SHIMA SUNDARI v. PALTU HEMRAM, AIR 1982 Cal 5 
| CORRECTLY DECIDED ?” 


By: A. N. Saka, LL.B., W. B. Higher Judicial Service, Calcutta 


. Section 53-A, W. B. Lend Reforms Act 
stands as under: 


Notwithstanding anythiag contained else- 
where in this Act or in any law for the time 
being in force; the Revenue Officer having 
jurisdiction in the area in which any land is 
situated shall be-a necessary party to all 
suits of a civil nature relating to any such 
Jand or portion thereof in which one of the 
parties: to- the: suit- is a member of any Sche- 


duled Tribe and the othe? party is not a 
member of any Scheduled Tribe: 
The statutory necessity of joinder of 


Revenue Officer in all suits of civil nature 
between a member and non-member of Sch. 
Tribe: regarding’ agricultural land as provid- 
ed above in S. 53-A, W. B. Land Reforms 
Act obviously: stems out of the legislative 
anxiety to` protect’ the interest of a- member 
of Sch. Tribe, a section supposed to be so- 
cially and educationally backward requiring 
stricter vigil, no matter whether the plaint 
does: or. doesnot disclose any cause of action 
against the concerned Revenue Officer. On 
the question of necessity of- notice under 
Sec. 80, C. P. C. in such suits upon the 
Revenue: Officer sought to be impleaded as 
necessary party. S. M. Guha, J. in Shima 
Sundari v. Paltu Hemram, AIR 1982 Cal 5: 
85 Cal WN 1139 has been pleased to: hold 
the notice under S. 80, C. P. C. is manda- 
tory. Expressing himself Guha, J. said “The 
section does not Jay down merely that such 
a: proceeding is: only to ke, decided in the 
presence. of Revenue Officer. On the con- 
trary it- lays: down’ that fhe Revenue Officer 
shall be a necessary party to all suits of a 
civil nature in which one of the parties is a 
member: of Scheduled Tribe. Section 80; 


C. P. C. relates firstly to suits: against Gov- 
ernment and secondly to suits against Public 
Officers. The words ‘acts purporting to be 
done’ qualify the public officers. Notice 
under Sec. 80, C. P. C. is mandatory against 
public officers when the suit is in respect of 
an act purporting to be done’ by him in 
Official capacity”. Further: down, the learn- 
ed Judge said “A Revenue Officer if im- 
pleaded in such a proceeding must be done 


. so in official capacity. If- that be the posi- 


tion notice under 5. 80, C. P. C. seems to be 
mandatory”. 


Guha, J. is perfectly correct when he said 
“the acts done or purporting to be done 
qualify public officers”. Except when the 
case comes under sub-section (2) when 
notice is mandatory in respect of all suits 
against the Government, notice against pub- 
lic officer is mandatory only when any act 
done or any omission illegally made or. any 
act purporting to be done by. him in official 
capacity is challenged. It is however most 
respectfully submitted that thie last portion 
of the observation by Guha, J. may indicate 
that whenever a public officer is impleaded-: 


in a suit or proceeding in official’ capacity 
notice under S. 80, C. P) C; is mandatory. 


It is respectfully submitted that the propriety 
of this view is open to doubt, it: being: trite. 
law that joinder of a person qua merely a 
public officer does not, but joinder-of-a-per- 
son qua public officer in a suit respecting an 
act purported to be done or illegal .omission 
purported to be made in. official: capacity. 
does necessitate a notice under S. 80, Civil 
P. C. (vide Amalgamated Electricity v, 
Ajmer Municipality, AIR 1969 SC 227; U.R. 


Agarwala v. Brahm Singh, AIR’ 1976 AJl 


r 
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243: P. Sivarama Krishnaiah v. Executive 
Engineer, AIR 1978 Andh Pra 389). 

- Section 53-A, W. B. Land Reforms Act has 
not been introduced to obligate joinder of 
Revenue Officer in suits when an act done 
or purporting to be done or an illegal omis- 
sion made cr purporting to be made is chal- 
lenged. For in that eventuality joinder of 
Revenue Officer would be necessary under 
the adjective law namely the C. P. Code 
itself. Section 53-A, W. B. L. R. Act has 
been enacted to facilitate intervention by the 
Revenue Officer in such suits if necessary 
to keep a vigil over the interest of members 
of Scheduled Tribe. So, the ratio of Shima 
Sundari v. Paltu Hemram, AIR 1982 Cal 5: 
85 Cal WN 1139 appears prima facie to be 
confusing. 

It is furtker the settled law that no notice 
is necessary when the plaint discloses no 
cause of action against the Government of 
public officer concerned, nor any relief is 
claimed against them (vide Mani Luxmi vV. 
H. C. Ins. Co., (1962) 66 Cal WN 774 at 
p. 778: AIR 1962 Cal 625 at p. 628; M. G. 
Tipnis v. Secy. of Ministry of Commerce, 
AIR 1970 Madh Pra 5). In U. B. I. v. Tata- 
nagar Foundry, AIR 1974 Cal 213 the suit 


Caused by space objects 
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was in respect of the property of a company 
in liquidation., Section 446 of the Com- 
panies Act and Rule 118 of the Company 
Court Rules provide that such suits are to 
be filed against the Company in liquidation 
to be represented through the Official Liqui- 
dator. It has been held by Sabyasachi 
Mukherji, J. that when in essence the cause 
of action is against the Company and not 
against any act done by the Official . Liqui- 
dator who is a public officer no notice under 
Sec. 80, C. P. C. on such public officer is 
necessary. In ordinary suits relating to 
agricultural land between: a member’ and 
non-member of Scheduled Tribe no cause of 
action against the Revenue Officer can be 
disclosed nor any relief is necessary against 
the Revenue Officer concerned. If any cause 
of action stands disclosed or if any relief is 
prayed for, against the Revenue Oficer, his 
joinder would be necessary under the provi- 
sions of C. P. C. and notice under Sec. 80, 
C. P.C. would be necessary under S. 80, Civil 
P. C. itself. 

It is therefore submitted that Shima 
Sundari v. Paltu Hemram, AIR 1982 Cal 5: 
85 Cal WN '1139 requires reconsideration as 
it has not been correctly decided. . 


ı INTERNATIONAL LIABILITY FOR DAMAGE CAUSED BY SPACE OBJECTS | 

l Paper read by A. YT. M. Ravgaramanujam, Advocate and Jurist, India 

At the CDE on Space Law of the 60th International Law Conference, in Montreal 
on 3rd Septe mies 1982 


In view o? rapid technological and scienti- 
fic developmznts that have taken place in 
the exploration and use of the space environ- 
ment, consisting of outer space per se, the 
Moon, Mars and other celestial bodies, may 
cause damage to people living on this earth 
planet and tə the property. It is recognized 
in international law and municipal law 
allowing for the payment of damages, for 
harm caused by space objects and their com- 
ponent parts, including the pay load, Thus 
money damages have been accepted under 
the laws for harm caused. 


It is ‘to'be noted that international space 
law: has been constructed on the basis that 
lawful uses of space objects are those that 
are peaceful and beneficial to mankind. It 
is very well within the knowledge of every- 
body .about «he possibility of causing con- 
siderable harn and drainage by the illfated 
Cosmos. 954, ` 


On Jan. 23, 1979, Canadian Government 
presented a-.claim to the Soviet Union for 
damages from.the Cosmos- mishap in the 


amount of $ 6,041,174. 70. It was ice Te- 
duced to $6,026,083.56 which represented 
those costs in respect of the operations 
which would not have been incurred had the 
satellite not penetrated into Canadian terri- 
tory. 

The claim made by the Government of 
Canada is made on the basis of. relevant 
international agreements and the 1972 . Con- 
vention on International Liability for damages 
caused by space objects. Wherefore, the 
meaning of the word compensation for 
damages has got to be assessed and - inter- 
preted. The important issue in a case like 
this depends upon the meaning of “taking 
of property” as a result of the deposit of 
Cosmos 954 fragments will have to be re- 
solved if necessary whether such falling in- 
cludes in the language cf 1961 Harvard draft 
Convention a responsibility of States. for in- 
juries to aliens. “Not only an outright tak- 
ing of property but also any such unreason- 
able interference with the use, enjoyment, 
or disposal of property as to justify an in- 
ference that the owner therefore will not ba 
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able to use, enjoy or dispose of the property 
within a reasonable period of time after the 
inception of such interference. However in 
the beginning of 1978, about the position of 
the Canadian Government, it was observed 
that no physical property damage had been 
suffered by Canadian citizens and no measur- 
able damage had been ceused to Canadian 
environment by the nuclear debris of Cos- 
mos. 


When the Space Shuttle gets ready fully 
for operation, the space environment will be 
used much more liberally and extensively 
than at present because the vehicle would be 
designed to have routine access to space. 
At that time the several international flights 
including Concorde may get damaged in 
view of space. flights and space launches 
trafficking in mid-air and catastrophic hazards 
may occur. The larger tke vehicle and space 
vehicles, the greater the chances of occur- 
rence of collisions. This prospect has got 
to be viewed against the possibility that the 
shuttle will be able to retrieve or redirect 
orbiting objects. The return of such objects 
to earth will reduce the amount of solid 
debris and non-function:ng space objects 
and component parts. The international 
space Jaw has not defined the boundary be- 
tween air space and outer space, the Space 
Shuttle can be then desczibed on the basis 
of its function or the activity in which it is 
engaged. The principal function of the 
shuttle is to enter orbit, engage in the mis- 
sion assigned to it while in orbit, and return 
safely to its base, the earth. So shuttle 
transits in air space, it is not combined to 
air space and it does not engage in its prin- 
cipal activities while in air space. It is 
known that a shuttle has a hybrid quality 
but it resembles a space object more than 
aircraft because it is intended to go into 
orbit. 
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In 1958, the United Nations has been the 
focal point for the establishment of an inter- 
national legal regime for the space environ- 
ment. Jt was thought then that space acti- 
vity would produce injuries for which re- 
covery should be allowed. Later Resolu~ 
tion 2222 (XXI) was adopted by the U. N. 
containing the Outer Space Treaty. Arti- 
cles 3 and 7 have direct bearing to the claim 
of damages. ‘These two articles are crystal 
clear that international law is generally rel- 
evant to the liability of States for launching 
space objects and for space activities result- 
ing from those launches. 


Traditional international law concept is 
found in the declarations of international 
conferences such as principle 21 of the 1972 
U. N. Conference on the Human Environ- 
ment which asserts that States have the re- 
sponsibility to ensure the activities within 
their jurisdiction and control do not cause 
damage to the environment of other States 
or areas beyond the limits of national juris- 
diction. This principle was confirmed by 
tbe General Assembly Resolution 2996 
(XXVII) of Dec. 14, 1972, as laying down 
the basic rules governing the international 
responsibility of States concerning the pre- 
servation and protection of the environment, 


As we see at the Cosmos 1954 and Skylab 
events a more pragmatic international tort 
law on this branch has got to evolve itself 
and every citizen in the world has got to be 
insured compulsorily against the risks by the 
sponsors of space shuttles, space objects and 
space ships whether they be governmental 
or non-governmental or international gov- 
ernmental ones and they should be made to 
account for harm and damages caused to 
them. 


Thanking you. 
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“THE COMMON LAW LIBRARY: No. 3: 

-` CLERK & LINDSELL ON TORTS: 

` 15TH EDITION 1982: Revised by a team 
of editors under General Ediforship of 
R. W. M. Dias, M. A., LLB., Lecturer in 

- Law of the Universit of Cambridge: 

- Published by Sweet & Maxwell, London 
(Distributed in India by N. M. Tripathi 
Pvt. Lid, 164 Shamaléas Gandhi Marg, 
Bombay-2, Pages cclxiv plus 1417, 
Price £ 65.00.” 

This book is generally regarded 

. U. R. as a standard work on Torts. 


in the 
The 


original authors J. F. Clerk and W. H. B. 
Lindseil had brought out its first edition as 
long ago as 1889 and the 2nd edition in 
1896. Since then many celebrated jurists or 
lawyers have associated themselves in bring- 
ing out the subsequent editions, after neces- 
sary revision and up-dating. The present 
15th edition of the book has been revised 
and brought up-to-date by a team of nine 
editors under General Editorship of RWM 
Dias of the University of Cambridge. The 
task of revision of the various chapters of 
the book has been carried out by different 
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members of the editorial team whose names 
have been indicated against the relevant 
chapters in the Contents. Even a cursory 
review of the composition of the various 
chapters is sufficient to indicate that the con- 
cerned editors have spared no pains 
corporating the numerous statutory changes 
and bringing out the latest case law (up to 
Aug., 1981) on the various points discussed 
therein. The fact that the Table of Cases 
occupies over two hundred pages of the book 
is a clear painter to the exhaustive coverage 
of the case law on the several topics dealt 
with in this book. 


The first nine chapters deal with matters 
of general application such as the Principles 
of Liability in Tort, the Parties, ' Vicarious 
Liability, Foreign Torts etc. These are fol- 
lowed by ckapters on Negligence, Occupiers 
Liability anc other important aspects involv- 
ed in the Lew of Torts. 


The several structural changes made in 
this edition of the book necessitated the re- 
casting of Chapter 11 on Principles of Liabi- 
lity in Tort and Chapters 10 and 11 on 
Negligence. Chapter 2 on Parties has also 
been substantially rewritten to take into 
account the provisions of the State Immunity 
Act, 1978 and the Civil Liability (Contribu- 
tion) Act, 1978. Chapter 9 on Discharge of 
Torts has also been extensively re-written as 
a result of the Limitation Act, 1975 and its 
subsequent Amendment Act, 1980. In con- 
sequence of the overall changes made in the 
process of up-dating the book, it will surely 
continue to occupy the- place of pride as an 
authoritative work on the subject. The book 
- will also be found quite useful as reference 
work by the Bench and the Bar in India. 

U.S.D. 


“BRITISH NATIONALITY — THE NEW 
LAW”, FIRST EDITION 1982: By Mr. 
Ivor Stanbrook, M. P., Barrister, Published 
by “Clement (Publisher) Ltd., London and 
Brussels (available in India with M/s. 
N. M. Tripathi (P) Ltd, 164 Shamaldas 
Gandbi Marg, Bombay-2), Pages 213, 
Price £ 9,5). 


A very interesting book by a member. of 
British Parliament who was himself a mem- 
ber. of the “Standing Committee on the Bri- 
tish Nationality Bill” and is also a practising 
Barrister. 

The authar, in explaining every facet of 
the law makes no bones about the lacunas 
left in the final shape of the bill which the 
British Parliament has passed as an Act. 
(Of this Act except S. 49 which came into 
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force on the passing of the Act the rest of 
the 52 sections are to come into force on 
“Commencement Day” which is to be 1-1- 
1983). 

For a nation like United Kingdom, one is 
surprised to note that there was no defini- 
tion of “British National” till the same was 
defined in this Act. The term “British sub- 
ject” was loosely used and included a “Com- 
monwealth Citizen”. 

In the nature of things a legislation on 
Nationality is a very complex problem, 
especially in a country like United Kingdom 
where people from every nook and corner 
of the world have- gone, with totally different 
cultures, languages, foyallies, religious, com- 
plexions and settled there for long either 
legally or even, clandestinely. In addition, 
the true sons of the soil of U. K. had spread 
over the entire globe, had begotten children 
in foreign lands, have married foreign 
nationals and had children of mixed stock 
and also had illegitimate progeny. 

While defining “British Nationality” the 
legislature had to take stock of all these di- 
verse problems and the final solution in the 
shape of this Act- though not complete, with 
loose ends in certain areas as the author has 
observed” is a good achievement. 

The Act is complex and not quite easy to 
understand. The author has very lucidly 
explained each and every provision from all 
angles, has given his own views and made 
the task of the reader and the lawyer who 
may have a chance to take up a litigation 
under this Act, quite easy. 

Some of the important features of the Act 
are that women are treated on par with men; 
the law accepts dual nationality; the discre- 
tion of the Secretary of State is final with 
‘Ne’ rights of appeal or judicial review. 

The book is fine, is simple on a complex 
subject, and interesting on a legal matter. 

© B.D.B. 
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“PARTNERSHIP ACT, 1932”. THIRD 
EDITION 1982: By Prem Nath Chadha, 
Advocate Supreme Court of India. Pub- 
lished by Eastern Book Publishing Com- 
pany, Law Publishers and Booksellers, 
34 Lal Bagh, Lucknow. Pages LIX + 
769. Price Rs. 110/-. 


This is an exhaustive commentary on the 
Indian Partnership Act IX of 1932, and is 
now running in its Srd Edn. of 1982, which 
shows its appreciation, popularity and uge- 
fulness to the members of the Bench and the 
Bar. 


This edition has been thoroughly revised, 
enlarged and brought up-to-date. The case 
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law incorporated is as at the end of 1981. 
The Indian Partnership Act is mainly based 
on the English Partnership Act of 1890, as 
such the author has given both the Indian 
and the English, relevant case law. He has 
also made copious refereaces to the works 
of standard English autbors on the subject 
and in particular to the “Law of Partner- 
ship” by Lord Lindley from the previous 
and the latest 14th Edition of that authorita- 
tive work. 


The Partnership Rules of Delhi and 
Andhra Pradesh and the State amendments 
of Schedule I to the Partnership Act relat- 
ing to “Maximum Fees” have been incorpo- 
rated in this edition. It also gives various 
new forms relating to Paztnership and Stamp 
Duties payable on partnership and dissolu- 
tion deeds, prescribed by the different states 
as amended up-to-date. 


The book will certainly meet the needs of 
the Bench and the Bar. 
L.K.K. 


PRINCIPLES OF THE LAW OF TORT 
(SEVENTH EDITION 1982): By Shri P.S. 
Atchuthen Pillai, M. A. M. L. Published 
by Rajan Brothers, Ayampuram House, 
Palkulangra, Trivandrum, Kerala; Pages 
39 + 1041; Price Rs. 80/-. 


The Law of Torts as followed by the 
Courts in India is mainly the English Law 
of Torts which itself is ased on the princi- 
ples of the common law 3f England. English 
law is mainly built up of case law. Itis said 
to be a stately edifice of case law. There 
are only a few statutory enactments concern- 
ing this branch of law. Tort is a civic injury 
or wrong. As defined by Dr. Winfield, tor- 
tious liability arises from the breach of a 
duty primarily fixed by law, such duty is 
towards persons generally and its breach is 
redressible by an action for unliquidated 
damages. The ruling principle under early 
law when the writs were in force was “ubi 
remedium ibijus” which meant “where there 
was no writ there was no right”. Under 
modern law substance cf rights is predomi- 
nant. Now, the rule is abi jus ibi remedium 
— where there is no right, there is no 
remedy. 

This famous book on Tort by the eminent 
professor of law creditatly enters its seventh 
edition. This lucidly written work incorpo- 
rates all the leading decisions and new deve- 
lopment in law, up-to-date i.e. Jan. 1982. 
This book will undoubtediy be extremely use- 
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ful to lawyers, law students and all those 
concerned in this growing branch of law. 
S.S.G. 


“TAXATION OF COMPANIES” FIFTH 
EDITION 1981: By R. N. Lakhotia, 
M. Com., LL.B., Advocate and Tax Con- 
sultant: Published by Asha Publishing 
House, Calcutta: Pages clxxv plus 1395: 
Price Rs. 180.00. 


R. N. Lakhotia the author of this book has 
to his credit a number of books which have 
gained considerable popularity and estab- 
lished him as a specialist in the field of tax 
laws. The present book on Taxation of Com- 
panies fulfils the need felt by the corporate 
sector (due to the complexity of Income-tax 
Law) for a handbook to guide them in the 
day-to-day handling of income-tax matters. 
In this fifth edition the author has taken 
note of all the changes made in the Income- 
tax Act, 1961 right up to the Finance Act, 
1981 and the Income-tax (Amendment) Act, 
1981 which have effected numerous changes 
in the corporate tax structure. As observed 
by author in his preface “the perennial 
stream of legislative tinkering with this 
branch of law has continued unabated”. It is 
therefore extremely difficult for companies 
and persons connected with their tax affairs 
to keep abreast of the changes in the Income- 
tax law made from time to time. The pre- 
sent book offers a solution to this difficulty 
and it is this factor which has contributed to 
the popularity of this book. 

The book is divided into four parts — 
A, B, Cand D. Part A deals with the provi- 
sions relating to the determination of total 
income; Part B deals with assessment of com- 
panies in special cases (such as new indus- 
trial undertakings, ships, Hotels etc.); Part ‘© 
outlines the procedure for assessment and 
collections and appellate procedure, and 
Part D deals with miscellaneous matters such 
as Income-tax, raids. searches and seizures, 
calculation of Tax, Surtax, Duties of Princi- 
pal Officers, etc. 


The provisions of law have been explained 
in a lucid manner with the help of about 140 
practical problems fully solved. Case law 
has also been profusely cited as will be seen 
from the Table of Cases which covers about 
100 pages of the bceok. The book will, no 
doubt, be found very useful by Companies 
-- their Directors, Executives, Accountants, 
Auditors and Taxation Advisors — in their 
handling of Income-tax matters of Companies. 

U.S. D. 
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“LAW AND PRACTICE RELATING TO 
PREVENTION OF OPPRESSION AND 
MISMANAGEMENT IN COMPANIES” 
GST EDITION 1982): By L. C. Goyie, 

_ MA, LLB, A. I. C. W. A, Advocate 
Delhi High Court. Published by Allied 

Book Company, F-7 Chander-Nagar, 
Delhi-51. Pages xxiii plus 232. Price 
Rs. 55.60, 


What are the rights and remedies of. a 
shareholder who finds that the managing 
directors of the Company having the back- 
ing of the majority of shareholders are bent 
upon mismanaging the affairs of the Com- 
pany for their personal aggrandisement -or 
for harassing and oppressing the members 
in the opposition Camp? Is petitioning the 
Court for the winding up of the Company 
the only alternative left to the oppressed 
shareholder? ‘These and other allied mat- 
ters have been exhaustively dealt with in 
this book. The book provides all the rel- 
evant provisions in the Indian Companies 
Act, 1956 and the Rules framed’ thereunder 
as also all the important case law on the 
above subject. The corresponding or ana- 
logous provisions in the English Companies 
Acts (the latest one being the 1980 Act) 
have also been mentioned wherever neces- 
sary for a comparative assessment of the 
position, 

It will be recalled that our Supreme Court 
had recently reviewed the whole case law on 
this subject in the case of Needle Industries 
(india) Ltd. (AIR 1981 SC 1298) wherein it 
has been held that on a true construction of 
Sec. 397 of the Companies Act 1956, an um 
wise, inefficient or careless conduct of a 
Director in fhe performance of his duties 
cannot give zise to a claim for relief under 
that section. The person complaining of 
oppression must show he has been constrains 
ed to submit to a conduct which is unfair 
to him and causes prejudice to him in the 
exercise of his legal and proprietary rights 
as a shareholder. An isolated act which 
may be contrary to law may not necessarily 
support an inference that the law was vio: 
lated with a mala fide intention. For a pro- 
per appreciation of the Supreme Court deci- 
sion a clear understanding of the provisions 
of Ss. 397 tc 409 of the Companies ‘Act, 
1946 dealing with the powers of the Court 
and the powers of the Central Government 
is a must. The discussions in Chapters VI 
and VIH of this book would be found very 
useful for this purpose. 

. The book also provides in its Appendices I 
fo VII, useful extracts of the relevant Sec- 
tions of the Companies Act, extracts 
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from ths Companies {Court) Rules, : 1949 
as also extracts from the English Companies 
Acis of 1948 and 198). Extracts from the 
Report of High Power Expert Committee on 
Companies Act and M. R. T. P. Act have 
also been given in App. VII. These Appen- 
dices go a long way to enhance thé useful- 
ness of the book. 
$ U.S.D. . 


LAW OF MORTGAGES, IST EDITION 
1982: by K. R. Reddy, Advocate and 
M. S. Ansari, Advocate. Published by 
Vijay Law House, 776, Daryabad, Allaha- 
kad. Fages Ixii + 268. Price Rs. 51/-. 


This kook deals with an important aspect 
relating to transfer of interest in immovable 
property. A mortgage being a conveyance 
of and or an assignment of chattels as a 
security for the payment of debt or the dis- 
charge of some obligation for which it is 
ziven, it intimately concerns ‘Transfer of 
Property Act, Civil Procedure Code and 
Limitation Act etc. The Authors in this 
ook have attempted very creditably to 
orirg in one small compilation thelaw relat- 
ing to mortgage for the convenience of the 
lawyers, the Bar and the Bench, the students 
and also Government departments, and all 
those who have to deal with mortgages. 


The book contains relevant provisions of 
the Transfer of Property Act, C. P. C., Limi- 
tation Act etc. in the Appendices at the end. 
An exhaustive Index and Table of Cases 
have been incorporated in the book which 
will be of immense help to refer to any par- 
ticular subject or reference without any loss 
of time and labour. The book has great 
utility and usefulness. = 
L.K.K. 


NIGERIAN CONSTITUTIONAL LAW RE- 
PORTS FIRST TWO VOLUMES EDITED 
by Chief Gani Fawehinmi, 1981. Published 
by Nigerian Law Publication Ltd., 28 Sabiu- 
Ajose Crescent, Suru-Lere, Lagos State, 
Nigeria, Vols. I and II Pages XXIV -p 
XXXI + 791. - 


We have before us first two volumes of rè- 
ports of constitutional law cases in Nigeria. 
They incorporate cases of High Courts, 
Federal Court of Appeal and Supreme Court 
of Nigeria decided after coming into force 
of the Constitution of 1979. After 13 years 
of military rule Nigeria has regained ‘civil 
administration and “1979 Constitution of ‘the 
Federal Republic of Nigeria” has come into 
operation from ist October,’ 1979, `- 











che: e i Constitution. ‘ind the Constitu- 
n of Nigeria have characteristics for which 
counterpart can be found in English law 
ceg. a distribution of powers on a federal 
Basis and a Constitutional guarantee of 
fundamental rights and non-justiciable direc- 
_ tive principles of State policy. The times 
ve change and good 4 constitutional health: de- 
mands that we adjust to the changing times. 
` It is true that Constitutions in Common- 
, wealth Countries are to a certain extent in- 

— fluenced by principles derived from Constitu- 
< tional cases decided in England. But it can- 
be forgotten that the Constitutions of 
iwealth Countries have not just 
‘imitated England, they have both 
stantive content and in details of ad- 
nistration struck out new paths. This 
compulsively necessitates. that they turn to 
_each other rather than to common law cases 
. for understanding the difficulties encountered 
os oe solutions devised to face the difficulties 
n the new path. It-is heartening to note 
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w as unfailing source of inspira- 


law reports of other Commonwealth Coun- 
tries having similar pattern of Codified laws. 








a constitutional lawyers in and out of Courts 
in India should have copies of the Nigerian 


their libraries and book shelves. R. S. K. 
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| For this purpose we would earnestly re- 
commend that the law schools, Courts and. 
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= presily AT with what has bean’ called . 
“the last act of human wisdom”. 







The 
writers have brought forth various aspects 
of life ranging 
from “Judicial Process” to “Space Law”, - 
The very first -article written by Dr. 
incisive ana- 


cess, Social change and Stare decisis. The 
author starting succinctly with “what magic 
at the heart of the system of stare decisis 
can transform a symbol of immobility into 
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In Section-II the report on the Sixth Com- 
monwealth Law- Conference by Principal 
D. R. Meghe and a synopsis of 1981 series — 
of the Chimanlal Setalwad Law Lectures on- 
the themes of “Orbit of Space Law” by 
Prof. Damodar Wadegaonkar are very inter- 
esting reading and deserve a ‘special mention. 


There is an unusual but ‘interesting feature 
“Humour and Law” in Section- for which 
the editor deserves the rich compliments. _ a 

Some errors, both of verbal nature and of 
presentation, notwithstanding, the Journ Kan 
which is also the Fortieth Annu al, is a very. | 
good and important addition to the de 
literature. — : 
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“SCOPE OF LEGAL FICTION ENVISAGED BY SECTION 171 e 
OF L T. ACT, 1961” 7 


By: Shri V. D. Saranjame, Advocate, Nagpur. 


On reading the judgment of the Supreme 
Court in the matter of Kaloomal Tapeswari 
Prasad v. C. I. T. and vice versa, as report- 
ed in AIR 1982 SC 760: 1982 Tax LR 314, 
I am inclined to write this article since it is 
likely to affect a large number of tax-payers. 
The finding of the Allahabad High Court 
reported in 1973 Tax LR 697 has been re- 
versed precisely on the paint of legal fiction 
_ contained in Section 171. | 


“Provision of Section 171 (1):— A Hindu 
family hitherto assessed as undivided, shall 
‘be deemed for the purposes of this ‘Act, to 
continue, to be a Hindu undivided family, 
‘except where and in so far as a finding - of 
partition has been given under this section 
in respect of the Hindu undivided family.” 


2. Precisely, their Lordships of. Allahabad 
High Court held in 1973 Tax LR 697 as 
follows :— 


“Once a partition as per the tenets of 
Hindu Law is effected, the properties allot- 
ted to different’ members and the income 
therefrom cannot be assessed in hands of 
H. U. F. even if the claim of the assessee 
under S.. 171 was rejected.” 


3. However, with due apologies ‘to . the 
elder appearing in the case, I failed to notice, 
„any reference to this aspect of the case in 
the Supreme Court decision in which per- 
haps, no emphasis was laid on this aspect 
and therefore, perhaps, an earlier decision 
_ Of the Kerala High Court reported in (1976) 
105 ITR 67: 1976 Tax LF. 635 in the matter 
of I. T. O. v. Smt. N. K. Sarada eee 
was not referred to. 


4. Their Lordships of the Kerala High 
Court have very exhaustively discussed the 
scope of the legal fiction envisaged by Sec= 
tion 171 and have held that the fiction was 
for specific purpose and pericd. 


5./It was also held by their Lordships that 
H. U. F. need not own property. The same 
‘was the view expressed by the Madras High 
Court in (1955) 28 ITR 352: AIR. 1955 Mad 
623. 


6. Ultimately, it was held that Section 171 
being a machinery provision and not a charg- 
ing provision, it could not be pressed in 
service to reach the separate properties of 
the members (after partition) which were 
formerly owned by the H. U. F. This ap- 
proach was perhaps more necessary to an- 
swer a proposition of law not argued before 


1982 A. I. R. Jour/il(i) XH- 


£ 


‘Tax LR, para 5, in which their 


the Supreme Court in (1965) 55 ITR 666: 
AIR 1965 SC 1238. 

7- īt may be useful to refer to a deion 
of the Supreme Court reported in (1971) 82 


ITR 828: 1972 Tax LR 340 in the mattee  . 


of Commr. of Gift-tax, Kerala v. Valsala 
Amma, at page 830 of ITR:at p. -341 ‘of 
Lordships 
have observed that the “Gift-tax Act did 
not change the general Jaw relating to the 
rights of property.” 

8. The said observation was in the contez’ 
of a property owned by two persons as 
tenants-in-common, each having a definite 
share being treated as an association of per- 
sons of joint doners. 

9. Now, taking the cue from the above. 
observation and in absence of any provi- 
sions under the Income-tax Act, I think in- 
come from separate properties of members 
received on partition with perfect title, could 
not be included in the income of a H. U. 


family which according to Hindu Law was 


disrupted; precisely the same has been the 
view of their Lordships of Allahabad High 
Court reported in 1973 Tax LR 697. 

10. There is another decision of the 
Madras High Court which has dealt . with 
aspects which could not come under the 
sweep of Sec. 171 of the Income-tax Act as 
reported in (1981) 130 ITR 597 at page 600 
as follows (Seethammal v. C. I. T., Madras): 

“Continuity of family’s assessment - can 
come to an end-on disappearance of tha 
family as such, and not because of any order 
passed under Sec. 171 of the Totpme tas 
Act. 33 . 


11. To my mind the disappearance of a 
Hindu family or disappearance of a pro- 
perty owned by a Hindu undivided family, 
on the anology of the findings of their Lord- 
ships as above, could only be a matter-to bə 
decided by the general or personal law 
governing persons and properties. 


12. Even so, in the reported case in (1976) 
105 ITR 67: 1976 Tax LR 635, their Lord- 
ships of the Kerala‘High Court have held 
that there could be a Hindu undivided 
family without any property. Same was th: 
view expressed by. their Lordships of the 
Madras High Court in (1955) 28 ITR 352: 
AIR. 1955 Mad 623. Therefore, even as- 
suming the deemed position about the con- 
tinuity of the family as envisaged by Sec- 
tion 171, in case the claim of partition is 
rejected, such a fiction could not be further 


162 Journal 


enlarged, to also hold that the property as 
well continued to belong to the family giv- 
ing rise to the income liable to be taxed in 
its hands. 


13. Yet, another decision of the Madras 
High Court as reported in (1978) 111 ITR 
§39:1978 Fax LR 236, (in the matter of 
V- V. S. Natrajan v. C. I. T., Madras) their 
Lordships have held that: - 


“The Income-tax Act cannot confer any 
right of partition which is not available to 
any person under his personal law.” 


14. This to my mind further strengthens 
the position, the other way round, that the 
provisions of the Income-tax Act cannct 
make inroads over the provisions of the 
general or the personal law, by which per- 
sons or properties are governed, of course, 
unless it is so provided by the Income-tax 
‘Act cither by a direct legislation or by legis- 
lating a deeming provision. 


15. It is true that if the interpretation 
about the limited scope of Sec. 171 as held 
in 1973 Tax LR 697 (All) and (1976) 105 
ITR 67:1976 Tax LR 635* were to hold the 
field of correct law, the provisions of S. 171 
-will be inconsequential. However, it is for 
the law-makers to legislate proper law and 
the Courts to interpret the law in whatever 
form legislated, as best as it could be work- 
able without making any inroads on the 
rights of the subjects in relation to property 


as envisaged by the General Law or the 
Personal Law as the case may be, 
16.To my mind, “complete partition 


should be defined in the I-T. Act as having 
the same meaning assigned to it under the 
basic principles of Hindu Law”, on the same 
lines as the definition of “Firms and Part- 
ners”, is contained in S. 2 (23) of the In- 
come-tax Act. 


17. Further, 2 legal fiction should be in- 


treduced in Sec. 171 providing that the in- 


come computed in the hands of a Hindu 
undivided family for the latest completed 
assessment in relation to a complete previous 
year as understocd under the Act, shall be 
deemed to be the income earned by the 
H. U. F. in ease its claim under Section 171 
is rejected, with æ rider that a separate 
ordez shorld be passed in the assessment of 
the H. U. F. indicating allocation of propor- 
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tionate tax recoverable from each of the 
separated members so named in such order, 
to avoid likely loss of revenue in cases 
Where separate members may not have any 
income or any taxable income, on the lines 
of Sec. 158 of the L-T. Act. 


18. To. whatever extent pertinent, provi- 
sions‘ of S. 171 (4) (a) (b) should be pressed 
in service specifically enacting that it shall ` 
be the joint and several liability of the mem- 
bers or their heirs, assigns etc, 


Further, an enabling provision should- be 
made under Sec. 155 to the effect that, the 
assessments of all the separate members rel- 
evant to the period commencing from the 
operative date of partition, as may be found 
by any competent authority, by its subse- 
quent, order, accepting the partition of the 
H. U. F., shall be rectified, within a period 
of one year from the date of order passed 
by any competent authority accepting the 
partition, and the proportionate tax recover- 
ed ffom a-member may be refunded. 


19. Similarly, S. 20 (2) of the Wealth-tax 
Act should be worded envisaging a legal 
fiction as follows :— 


“The H. U. F. shall be deemed. to own 
the property of a value so computed in its 
hands for the latest completed assessment, 
for the available valuation date, in the hands 
of the H. U. F., in case the claim of the 
assessee under Sec, 20 is rejected. In such 
matter as well, a separate order allocating a 
proportionate wealth-tax recoverable from 
each member should be passed to avoid loss 
of revenue in case some members may not 
have any wealth or may not have any taxable 
wealth, specifically making it joint and sey- 
eral liabilities of the members or their heirs, 
assigns etc.” 


20. On similar lines as suggested in the 
matter of Sec. 155 cf Income-tax Act, a ` 
provision should be made in S. 35 (3) of the 
Wealth-tax Act, to rectify assessments of 
separate members relevant to any period 
commencing from the operative date of par- > 


tition found, by a competent authority by 


its subsequent order, accepting the partition, 
within a period of one year from the date 
of the order passed by a competent auth- 
ority and proportionate wealth-tax recover- 
ed from a member may be refunded. 


. mannet. 


~ ; * BOOKS REVIEWED 


THE BOMBAY PUBLIC. TRUSTS ACT, 
1950. (OM. ACT XXIX OF 1959), 
SIX "H EDIXION 1982, by Kesrichand 
Nemchand Shah. B. A., LL. B, Advocate. 
Published by Hind Lew House, 286-A, 

- Ganesh Feth, Ganesh Chambers, Pure: 

` 444602. Pages 1X + 142 r 197 + 2.5, Price 
Rs. 150/-. 


This bask containa ar exhaustive com- 


mentary on the Ast and the Rules, Notifica- ` 


tons and circulars of the Charity Commis- 
sioners, Casa Law is revised and updated 
np to 31st March, 1982. This edition has 
been thorcaghly revised enlarged and re- 
written with addition of some #ppendices. 
{ae appendices which cover 174 pages of 
thie book contain inter alia the text of The 
Societies Registration Act, 1860; Whe Socie- 
ties Registration (Mah.) Rules, 1971; The 
Waki Act, 1954. The Gujarat (Kutch) Wakf 
Ruies, 1962, The Official Trustees (Bombay) 
© Rules, 1922 and Official Trustees (Gujarat) 
Rouies, 1976. 


Tha book is written im a simple plain 
The book is no doubt a valuable 
addition te legal literature and it would be 
` of great use to the trustees and other auth- 
orities and to the legal profession. 
Mrs. R. J. K. 
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WILLIAMS, MORTIMER & SUNNUCKS 
ON “EXECUTORS, ADMINISTRATORS 
AND FROBATE.” (BEING THE 16TH 
EDITION OF WILLIAMS ON EXECU: 
TOKS ANB 4TH EDITION OF MOR- 
TIMER ON PROBATE). 1982. By J. H. G. 
Sumiucks, M. A. (Cantzh.) A Bencher of 
- Lincoin’s Inn. J, G. Ross Martyn, B. A. 
LL. B. (Cantab.) of tie Middle Temple 
and Lincoln’s Inn, Barrister and K, M. 

Garnett, M. A. (Oxoa) of the Middle 
Temple, Barrister, Puldished in 1982 by 

` Stevens and Sons, Limited of 11 New 
Fetter Lane, London. Sole Distributors in 

‘India, N: M. Tripathi Ert. Ltd. 164 Samal- 
das Gandhi Marg, Bombay-2. Pages 

-~ Clxxxviii -} 1157. Price £.75/«. 


Sir Edward Vaughan Williams wrote the 
first editiœi in 1832 known as “Williams” 
and in 1970 it merged with Clifford Morti- 
mer’s recent work on Probate. The first 
edition -cef this pre: unt monumental work 
which appeared one ~kundest and fifty 
yea» ago went through various phases 
before this 16th edition of 1982 is placed 
before the Bar und the Bench. 


. The object get by the present authors 
before them in the re-eciting of this 16th 


exhaustive,” 


edition of Williams ca Executors and the 
4th edition of Morlimer on Frobate was that 
it should be “the leading practitioner's book 
on executors, administrators and probate 
full, accurate and within its pruper sphere 
In this objective the authors 
had to face many problems apart from the 
extensive re-writing and updating on account 
of the changed circumstances and of Law 
w it stands today after new legislations and 
armendmenis. It is a thing tc be proud of 
for thé authors that they have admirably 
achieved their objective. The putlisher:, tao, 
deserve commendations for bringing out such 
an outstanding work. 


The bdcok is divided in 9 eae and two 
appendices. The subjects discussed in ths 
9 parts are (1) Initial Considerations (2) 
Wills (3) Letters of Administration (4) Pro 
bate Practice (5) Contentious Probate (6) The 
Devolution of Property (7) Administration 
(8) Administration and other actions (9) Dis- 
tribution of Assets. In Appendix I various 
Statutes, Acts, Rules efc. have beer given, 
while in Appendix 2 Table of Distrizution 


-of Intestacy where death occurred after 


December 31, 1952 are given ia a tabular 
form. The table uf cases ccverz 147 paz3s, 
the Table of Statutes-and Rules 25 pages 
and a very useful alphabetical ind2x at the 
end -covera 49 pages. l 

The popularity and usefulness of 
“Williams” is proved far beyond convincing 
from the fact that it is holding a place of 
importance for the last 150 years with a re- 
putation of a standard work. LKE. 


“THE LAW OF MAINTENANCE OF 
WIVES, CHILDREN AND PARENTS 
IN INDIA” SECOND REVISED AND 
ENLARGED EDITION (1982); by A. B. 
Gandhi Barrister: Published by Milan Law 
Publishers Bombay-8: Pages vi plus 159. 
Price Rs, 50-00, 

Since the publication of the first edition of 
this book in 1975 there have beer several im- 
portant decisions of High Courts and Su- 
preme Court on this subject, and the author 
has taken note of all these decisions in his 
commentaries on relevant sections ef the Cri- 
minal Procedure Cede (1974), tke Hindu 

Adoptions and Maintenance Act, 1956, and 
the Hirdu Marriage Act, 1955. 


The book has been divided inte five pants 
Part I gives the text of Sections 125 to 128 
of the Criminal P., G. (1974) and the text of 
each section is followed by an exhaustive 
commentary bringing out the implications of 
thesé sections in the light of decisions of the 
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High Courts and Supreme Court. 
deals with Maintenance under the Hindu 
Law viz: Sections 18 to 28 of the Hindu 
Adoptions and Maintenance Act, 1956. The 
case law on these provisions has been ade- 


quately brought out in the author’s Com- - 


ments on these sections. Part III of the 
book gives the text of Sections 24 to 28 of 
the Hindu Marriage Act 1955 with detailed 
comments and the relevant case law. In 
Part IV of the book the author has dis- 
cussed in detail, the position regarding main- 
tenance of wives, children and relations 
under the Mahomedan Law. Finally in 
Part V of the Book the relevant provisions, 
(viz., Ss. 36 to 39) of the Special Marriage 
Act, 1954 have been included with suitable 
comments and case law. 

The book will, no doubt, be found very 
useful by the legal profession as it encom- 
passes in one tiny volume, all the legal provi- 


sions on the subject of maintenance contain-. 


ed in the various enactments. U.S. D. 


LAW OF EDUCATION AND EDUCA- 
TIONAL INSTITUTIONS IN INDIA 
(PUBLIC, PRIVATE AND GOVERN: 
MENT AIDED). FIRST EDITION 1982 
IN 3 VOLUMES: by R. D. Agarwal, Ad- 
vocate. Published by J. N. Bagga, for Law 
Book Company, Sardar Patel Marg—P. B. 
No. 4, Allahabad-1. Vol. I Pages CXCVI 


-+ 776-L. Price per set of 3 Vols. Rs, 360/- 
(We have received only tho 


$72/- £30/-. 
first volume of this book and the views ex- 
pressed here relate to first volume only). 


aan 

The importance of education in a demo- 
cratic society needs no elaboration. To 
educate the citizens is the basic responsibility 
of every Government, and without education 
the society will not develop well. In the 
fulfilment of this responsibility, the natural 
result is the enormous increase in the num- 
ber of schools, Colleges and Universities. 
Industrialisation of the nation also demands 
a larger number of scientists, engineers, 
doctors, teachers etc. and the universities 
and teaching institutions have to meet this 
demand, The number of employees, the 
teaching staff and the mass of students is 
vastly increased and has become conscious 
of their rights and liabilities. Therefore the 
Baw relating to their Łervice conditions and 
acmissions to educational institutions has 
been undergoing rapid changes. Whe educa- 
tional law is constantly developing. A book 
dealing exclusively on all the uspects of Edu- 
cational Law was a crying need of the day 
which this book is meeting cuccersfully. 


Books Reviewed 
Part It 
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The book deals exhaustively with all aspects 
of education and educational institutions viz.- 
General :— State Control and its Constitu- 
tional implications, Establishment and Closure 
of Educational Institutions, Religious instruc- 
tions, Minorities Institutions, Grants, Taxa- 
tion, . etc. ` : 

Service Matters :— Conditions of Service, 
Appointments, Promotions, Confirmation, 
Disciplinary Proceedings, Seniority, Salary, 
Pension, Retirement, Leave, Termination 
and various punishments, Reinstatement, 
Appeals, Writ Petitions etc. 

Student Matters:— Admission, 
tions, Examinations, Expulsions, 


Reserva- 
Ragging, 


-Indiscipline, Unrest, Unions etc. 


These and many other allied problems 
have been discussed in this book and a look 
at the contents would suffice te convince, 
that the book covers most of the problems 
under the subject. The case law and a very 
useful Subject Index is also provided. There 
is no doubt that the kock will be highly ap- 
preciated by those fer whom it is meant. 

L. K. K. 





SANTIVA ROWS COMMENTARY ON 
THE REGISTRATION ACT (6 of 1908), 
7TH EDITION (1982): Revised by Jus- 
tice B. Malik and Justice M. C. Desai 
(formerly of Allahabad High Court) — 
- Published by Law Publishers, Sardar Patel 
Marg, Allahabad-1: Pages Lxvi plus 1039, 
Price Rs. 150.00. 


Since the publication of its Ist Edition in 
1912, this book has earned for itself a 
place of pride as a classic work containing 
exhaustive discussions on the various provi- 
sions of the Registration Act. In this 7th 
Edition, the Revising authors have taken 
pains not only to incorporate all the amend- . 
ments (including State Amendments) made 
to the Act but have also taken note of all 
important decisions of Courts and included 
them in appropriate places under the relevant 
headings and sub-headings. 


As the readers are aware, there are other 
Statutes which cast certain obligations on the 
Registration Authorities, e.g, The Urban 
Land (Ceiling and Regulation) Act, Income- 
tax Act, Estate Duty Act, etc. The relevant 
provisious of these statutes have almost all 
been incorporated in this book -to enhance 
its utility. The fact that the Table of Cases 
covers some 44 pages of the book is suffi- 
cient to give an idea of the extensive coverage 
of case law in this edition of the Book. Be- 
vides the detailed commentaries on all the 
sections of the Registration Act, the book 
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also contains Appendices indicating the 
Tables of Registration Fees of almost all the 
States in India. These Apzdendices have con- 
siderably added to the utility of the book. 


Needless to say that this edition of the 
book like its predecessors will prove to be a 
useful guide and cater to the needs of the 
legal profession, the Court and the litigant 
public. U.S. D. 


“COMMENTARIES ON CUSTOMS ACT, 
1962” 3RD EDITION, 1982 by Shri T. P. 
Mukherjee, revised by Board of Editors, 
which included Late Shri B. Malik, Chief 
Justice, High Court, Allahabad, Shri 
Gyanendra Kumar retired High Court 
Judge and advocates R. B. Sethi and V. 
Gaurishankar. Published by “Law Publi- 
shers, Sardar Pate Marg, Allahabad; 
Pages 1423, Price Rs. 170/-. 

This 3rd edition though modestly described 
by the authors as “Vade-Mecum” is in no 
sense a “concise” commentary. In fact the 
authors. deserve credit to make this treatise 
as complete as humanly possible without 
bothering about the voluminous size to 
which it has been finally shaped. 


Customs Act is one of tie most important 
fiscal Acts which in the nature of things 
constantly undergoes changes due to issue of 
Notifications to cover the needs of every 
conceivable situation. 


The authors in their sincere efforts to have_ 
a treatise as complete as possible have spared 
no pains in including all the Notifications 
issued under the Act as also all allied Sta- 
tutes that have a bearing on the implemen- 
tation of Customs Act: 


_In fact, Finance Act (No. 2) 1980 has ` 


made such important inroads on the provi- 
sions of the statute prior to 1980, that the 
revising authors: had to rewrite over two 
hundred pages to give full impact of the 
1980 Finance Act. 

The book is thus “complete” in itself: the 
wellknown methodology of writing a com- 
mentary i.e: of giving copious synopsis, with 
adequate -case law to suppcrt each statement, 
a voluminous- index, having been included, 


the. book affords quick reference when a 


need arises. 


The book has already passed over count of 
two editions-and we are suze this 3rd edition 
will also receive an encouraging response. 

l B. D. B. 
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THE NEGOTIABLE INSTRUMENTS ACT 
1881: 1ST EDITION 1982: by Sri Ram- 
krishna R. Vyas, B. A., LL. B., Advocate, 
High Court, Bombay; Editor, Pandia’s 
Principles- of Mercantile Law and formerly 
Part-time Professor of Law, K. C. Law 
College, Bombay; Published by Law Pub- 
lications of India B-19, Arun Chambers, 
Tardeo Road Bombay-400034 (Sole Agents: 
S. C. Sarkar and Sons (Pvt.) Ltd. Fountain 
Chambers, Nanabhai Lane, Fort Bom- 
bay 23) pp. xxxi + 225, Price Rs. 50/-. 


The Negotiable Instruments Act 1881 has 
completed hundred years on the Statute 
Book. It has proved to be a great boon to 
the world of commerce and industry, for, 


‘there is great and substantial similarity be- 


tween laws of all mercantile nations with re- 
gard to negotiable instruments. The Act has 
gained importance, since a bill of exchdnge 
has been described as a citizen of the world. 
The author has made comparative and de- 
tailed study of the English Act as also other 
cognate Acts and the recommendations of 
the Law Commission .of India which he has 
discussed in the book at appropriate places 
with reference to the provisions of the Act. 


_ The book has been divided in 16 chapters 
dealing with different headings. In Chap. 17 
four appendices are included giving the texts 
of the Acts viz., The Negotiable Instruments 
Act (1881), The Bills of Exchange Act 
(1882) an English Act and The Cheques Act 
also an English Act and the Notaries Act-of 
1952. The usual features of Table of Cases 
at the beginning and subject index at the end 
are present. The author has taken immense 
pains to deal with the subject in great depth 
and he is successful in presenting the. matter 
in a lucid and easily understandable style. 


The Book will prove highly useful to mem- 
bers of Bar and the Bench, Bankers, Mer- 
chants, Company Executives, Students: of 
Law and commerce and all others who have 
to. deal with negotiable: instruments in their 
day-to-day transactions. M. V.J. 


“COMMENTARIES ON THE PAYMENT 
OF GRATUITY ACT, 1972” Third Edi- 
tion 1982: by K. D. Srivastava, Advocate: 
Published by Eastern Book Company 34, 
Lal Bagh Lucknow: Pages xxviii plus 
543 : price Rs. 75.00. 


The right of industrial. workers to receive 
gratuity on retirement in. addition to the 
benefit of the Provident Fund had long since 
been recognised and the principles for the 


- grant of these benefits were outlined in seve- 
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‘ral decisions - of the Supreme Court even 
“prior to the present Act was brought on the 
statute book.. Subject to the paying capa- 
- city of the industry the double retirement 
benefit of grauify and provident fund has 
-been considered, to be proper and, reason- 
, able taking into account: the’ present day 
conditions and the impact of inflation and 
rising prices. The Payment of Gratuity Act 
is undoubtedly a piece of social legislation 
which goes a long way to fulfil a social need 
and serve the ameliorative purpose of Act. 


The conspicuous feature of this book ‘is 
the exhaustive commentaries provided by the 
author for each of the fifteen sections of the 
Act. The detailed notes on the “preamble” 
to the Act bring out Iucidly the background, 
the scope and the social purpose-of-the Act. 
Another- useful feature of the book is that 
it provides the text of the Rules framed 
under the Act by’ ‘the Central Government 
(App. I) as well as by all the ee Govern- 
ments (App. ID. 


In this third edition of 
author has incorporated the latest case law on 
the subject. Like the two earlier editions, 
this edition of the book will also be found 
quite useful by all concerned. U.S. D.. 


LISTED BUILDINGS — THE LAW AND- 
PRACTICE. . Ist Edition 1982: By 
Roger W. Suddards. Published by Sweet 
and Maxwell Ltd., London; Distributed in 

c India by N. M. Tripathi Pvt. Ltd, 164, 
Semaldas Gandhi. Marg, Bombay-2. 
Pp. xxiii + 343, Price, £25. 


The Book deals with the subject of pro- 
tecting and preserving ancient buildings and 
structures or their remains. It is concerned 
with two closely interrelated. subjects, the 


statutory basis for the protection and pre- 


servation of what is generally termed ‘built 
heritage’ and the practical consequences and 
effects of the application. those statutory: 
provisions, 


The Book explains the daome of 
Jaw since the year 1882 when the first statute 
was passed. It examines’ critically the law 
and practice by way of general introduction, 
explaining the policy and defining the rel- 
evant terms of art, to more detailed discus- 
sion under the relevant chapter headings. 


The text is supplemented by a number of. 


tables such as Table of Cases, Table of Sta- 
tutes and Table of Circulars at the begin- 
ning and Index at the end. These are de- 
signed to guide the reader to the appropriate 
references and: answers within the text. Con- 
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` ciary are the basic -prerequisites 


the book the - 


A IR. 
troversial developments also have. been dealt 
with in this new book. 


The Author has written ‘the - “hook ‘with 
ease and has used very simple language and 
made the. complex subject simple. This can 
help as a comprehensive reference text book 
for all those affected by anid concerned with 
such decisions. 

: MVS. l 


JUSTICE TRIUMPHS, 1982 Edition: By 
Justice S. Mohan, M. L. High Court; 
Madras. Published by C. Subbiah Chetty 
and Co., 60, Big Street, Triplicane, 
Madras-5. Pages ii + 117; Price ‘Rs. 35/-. 
The rule of law and independence of judi- 

of any 
democracy. The book undér review. deals 
with the important and sensitive subject of 
independence of judiciary: The author ~ has 
attempted a comparative study of indepen- 
dence of judiciary in some Commonwealth 
countries and also U. S. A. and Australia: 
One chapter each is devoted to individual 
countries. The history of evolution of in- 
dependence of judiciary in various countries 
is brought forth with the aid of references: 
to leading cases and copiously giving “ rel- 
evant extracts. The comparative study of 
diverse constitutions of the nations reveals 
as observed by the author that “an indepen-. 
dent judiciary is the very cornerstone :of 
any democratic structure”, or, 


An illuminating “Foreword” is given by 
Hon’ble Lord President, Tun Dr. Mohamed 


-Suifian of Malaysia. 


The appendix gives the names of Highest: 
Courts in various countries, mode: of - select-. 
ing Jud Bes, their tenure and allied informa. 
tion. 


The author of the book, himself a ‘Judge 
and a great scholor of law -is famous intere 
nai èionally for his. erudite writings. . This 
book is thought-provoking for the students 
of constitutional law. 

Mis.. KJ. K. 





COMMENTARIES ON - THE. PAYMENT: 
OF BONUS ACT, 1965 (STH EDN, 1982): 
By Sbri K. D. Shrivastava, Advocate. Pub. 


lished by Eastern Book Company, 34 Lal 


bagh, Lucknow. 
Rs. 89-00. f 
Bonus is a cash payment made to. em- 
ployees in addition to wages. It cannot any 
longer be. regarded as an ex gratia payment, 
This book gives an exhaustive commentary 
on the Payment of Bonus Act, 1965 which 
now forms an important branch of indus- 


Pages 29 + 559; Price 





ia ‘law. Under the | prea mble the ajithor 
| ra ces inter. men the ato of this important i 





7 ha been dealt in detail by giving synopsis 
~ owed by the commentary dealing with 
J] televant topics with authors own com- 
ments and suggestions. The book contains 
reflective discussion on the case law. Apart 
from giving a Table of Cases in the begin- 
ng, there is a very useful Subject Index in 
A he author is critical about the 
mplementation of the scheme of 
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en ments suggested require imme- 
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bour side. It will be a very useful guide 






















| the eases ee ors, nee executives and 


SSG. 


We 











APPELLATE: TRIBUNAL 
2) FOURTH REPRINT 








tax Aedes T Tribunal on all i important sub- 
wets of income-tax;, such asie 





ins hh credits. ‘and oO 
h 3 mdi pa charitable trusts, _ benamidar a : 
i a -clubbing of income, depreciation and | 
development rebate; H. U. F, penalties — 
ider different sections, 1 egistr tion of Arms, 
stion of accounts and additions to gross 
ofits, export market development allowance, 
salary, pension ete, capital or revenue re 
ios and expenditure and many other mbe: 











Since the decisions of the Appellate Trix 
inal in most of the cases are on facts only 
ad are final and no further reference is 
de to the High Courts, their collection 
er alphabetical headings could be found 
o t "Valuable and of great use to the In- 








END 


come-tax consultants, Advo | 
Accountants, and also the assess 


on how his case is represente 
bunal. 
will be of immense valug and hel; y. 
sessee and their lawyers for prepa 
cases properly and in a methodi al 
The Income-tax Á 
counti, Income-tax Consultants and Prac 


conduction of the | eS cass. ee 
it will bea very useful adjunct, 


CP. R. S, Ph.D. (Cal), Published 


Price Rs. 50 


= tainments — M. "An LL 
— bear thoir impress in every sing 
oo thie Shim Volume on a highly comp 
_ ject. ‘Seemingly simple, the expression 
Vires” may be 
-mean “beyond the powers.” 
by Courts has Taised- a hornet’s nest 
kind and not so unk 
: uncharitable thin s to say about the do ctrit 
Gower calls the ae a | 


2 brevity not tong. at ‘the cost ‘of Yaoi p` ad 
lucidity not being impaired by the usual pro- 
fusion of citations from case Jaw the 































The fate of an assessee depen 


The orders contained in it 


Advocates; Cher red F. 


L. K 





A TREATISE ON Ue HE DOC 


ULTRA VIRES: First Edition 
Dr. Anand Bev Singh, M. A 


Bhattacharjee. Pearl Publishers 206 
Sarani Calcutta-700006. Pages xvi Ph 
50/-. een EFE , l 
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INDEX TO ACTS OF PARLIAMENT, 1981 
(4) ALPHABETICAL LIST OF SHORT TITLE OF THE ACTS, 1984. 


The Aligarh Muslim University 
(Amendment) Act, 1981 (Act No. 62 
of 1981) 


The Anti-Apartheid (United Nations 
Convention) Act, 1981 (Act No, 48 of 
1981) 

The Appropristion (No. 5) Act, 1981 
(Act No, 37 of 1981) 


The Appropriation (No, 6) Act, 1981 
(Act No, 56 of 1981) as 


The A Uk eee ae 7) Act, eee 
(Act No. 57 of 1981) 


The Appropriation (Railways) No, 5 
Act, 1981 (Act No, 84 of 1981)... 


The Appropriation (Railways) No, 6 
Act, 1981 (Act No, 54 of 1981 : 


The Appropriation (Railways) No. 7 
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TAHE DALMIA DADR? CEMENT LIMITED 
(ACQJISITION AND TRANSFER OF 
UNDERTAKINGS) AGT, 1984. 

*(Aicé No. 31 of 1954) 

[45th September, 1984] 


An Act to provide for the acquisition 
and transfer of tha undertakings of tha 
Dalmia Dadri Cement Limitsd with a 
view to securing the proper manage. 
ment of such undertakings so as to 
subserve the interest of she general 
public by ensuring the continued manu- 
facture. production and distribution of 
cement which is essentia? to the needs 
of the economy of the conniyy and for 
matters connected therawith Or inoi- 
dental thereto. 


Wuerpas Mesers. Dalmia Dadri Cement 
Limited had been engaged in the manufac- 
ture and production of portiand cement, an 
article mentioned in the Firs}, Schedule to 
the Industries (Development and Regniation) 
Aci, 1951; 


AND WHEREAS an ordez hag basn mads for 
the winding up of the Company and proceed. 
ings for its liquidation ere ponding In the 
High Court of Punjab and Haryana; 


AND WHEREAS the undertakings of the 
Company have not been {unctioning since 
March. 1980; 


* Received the assent of the President on 15.9- 
1981. Act published in se of India, 15.9- 
1981, Pert EU-S, 3, Est., p. 2 

For Statement of Objects and Reasons, see 
Oaz e Indi, 5-5-1981, Part Ti-S. 2, Est., 
p. 3/9, - ; 





The Dalmia Dadri Cement Ltd. (Acquisition etc.) Act, 1981 


A. 1. Be 


AXD WHEBRAS it is necessary to acquire 
the undertakings of the said Company to. 
ensure that the interests of the general public 
are served by the continuance, by the under. 
takings of tha said Company, cf tha manufac- 
ture, production and distribution of portland 
cement which ig essential to the needs of tho 


_ Bconomy of the country; 


Br it enacted by Parliament in the Thirty- 
second Year of the Republic of India as 
follows :— 


OHAPTER I 
PRELIMINARY 


4. Short title and commencement. — .(1} 
This Act may be called the Dalmia Dadri 
Oement Limited (Acquisition and Transfer of 
Undertakings; Act, 1981. 


(2) It shall be deemed to have come inte 
forca on the 23rd day of June, 1981. 


2. Definitions. — In this Act, unless the 
context other wise requires, — 

(a) '‘appointed day’ means the 23rd day of 
June, 1981; 

(b) “Cement Corporation” means the 
Oement Corporation of India, a company in. 
Gorporated and registered under the Com. 
panies Act; : 

(c) Commissioner? means tha Commis. 
sioner of Payments appointed under gection 14; 


(d) Company” means the Dalmia Dadri 
Cement Limited, being a company within the 
meaning of the Companies Act, 1956, and 
having its registered office ‘at Obarkhi Dadri 
(Haryana): 

(e) “notification” means a notification 
published in the Official Gazette; 

(f) prescribed” means prescribed by rules 
made under this Act; l 

(g) ‘specified date”, in relation to any pro- 
vision of this Act, means such date as the 
Central Government may, by notification, 
specify for the purposes of that provision, and 
different dates may be specified for different 
provisions of this Act; 

(h) words and expressions used herein anë 
not defined but defined in the Companies Act, 
1956, shall have the meanings, respectively, 
assigned to them in that Act. 


CHAPTER II 


AOQUISITION AND TRANSFER OF THE 
UNDBRTAKINGS OF THE COMPANY 


3. Transfer to, and vesting in, the Cen- 
tral Government of the undertakings of 
the Company. — On the appointed day, the 


. undertakings of the Company, and the right, 


: £982 


title and interest of the. Company in relation 
to its undertakings, shall, by virtue of thig 
Act, stand transferred to, and vest in, the 
Oontral Government. 


 §. General effect of vesting. — (1) The 
undertakings of the Company shall be deemed 
to include all assets, rights, lease-holda, 
powers, authorities and privileges, and all 
property, movable and immovable, inoluding 
lands, - buildings, workshops, stores, instru. 
ments, machinery and equipment, cash 
balances, cash on hand, reserve funds, invest. 
ments, book debts and all other rights and 
interests in, or arising out of, such property 
ag were immediately before the appolnted day 
in the ownership, possession, power or control 
of the Company, whether within or outside 
India, and all books of account, registers and 
all other documents of whatever nature relat. 
ing thereto. 


(2) All properties as aforesaid which hava 
vested in the Central Government under 
Section 3 shall, by force of such vesting, be 
freed and discharged from any trust, obliga. 
tion, mortgage, charge, lien and all other 
incumbrances affecting them, and any attach. 
ment, injunction, decree or order of any court 
restricting the use of such properties in any 
mannar ghall be deemed to have been with. 
drawn. 

(3) Every mortgagee of any property 
which has vested under this Act in the Oen. 
tral Government and every person holding 
any charge, lien or other interest in, or in 
relation to, any such property, shall give, 
within such time and in such manner as may 
be prescribed, an intimation to the Commis. 
sioner of such mortgage, charge, lien or other 
interest. : 

(4) For the removal of doubts, it is hereby 
declared that the mortgagee of any property 
referred to in sub-section (3) or any other 
person holding any charge, lien or other 
interest in, or in relation to, any such pro. 
party shall be entitled to claim, in accordante 
with his rights and interesis. payment of the 
mortgage money or other dues, in whole or 
in part, out of the amount specified in gec- 
tion 7 and also out of the amount determined 
under section 8, but no such mortgage, charge, 
lien or other interest shall be enforceable 
against any property which has vested in the 
Central Government. 


(5) Any licence or other instrument grant- 
ed to the Company in relation to any under- 
faking which hag vested in the Central Gov. 
ernment under section 3, at any time before 
the appointed day and in force immediately 
before that day, shall continue to be in force 
on and after such day in accordance with its 
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tenor in relation fo, and for the purposes of, 
such undertaking and on and from the day of 
vesting of such undertaking under section 6 
in the Oement Corporation. that Corporation 
shall be deemed to be substituted in such 
licence ox other instrument as if such licence ` 
or other instrament had been granted to the 
Osment Corporation and that Corporation shall 
hold it for the remainder of the period for 
which that Company would have held it under 
the terms thereof. 


(6) If, on the appointed day, any sult: 
appeal or other proceeding of whatever nature 
in relation to any property which hag vested 
in the Central Government, under section 3, 
instituted or preferred by or against the Com. 
pany is pending, the same shall not abate, 
be discontinued or be, in any way, prejudi- 
cially affected by reason of the transfer of the 
undertakings of the Company or of anything 
contained in thig Act, bnt the suit, appeal or 
other proceeding may be continued, prosecated 
or enforced by or against the Central Govern. 
ment, or, where the undertakings cf the Com. ` 
pany are directed under section 6 to vest in 
the Cament Oorporstion, by or against that 
Corporation. 


§. Central Government or Cement Cor- 
poration not to ba liable for prior liabili. 
ties. — (1) Every liability of the Company 
in respect of any period to the appointed day, 
shall be the liability of the Company and shal] 
be inforceable against it and not against the 
Central Government, or, where the under- 


takings of the Company are directed under 


section 6 to vest in the Oement Corporation, 
against that Corporation. 


(2) For the removal of doubts, it is hereby | 
declared that,— 


(a) save ag otherwise expressly provided in 
this section or in suy other provision of this 
Act, no liability of the Qompany in respect of 
any period prior to the appointed day, shall be 
enforceable against the Central Government, 
or, where the undertakings of the Company 
are directed under sestion 6 to vest in the 
Cement Corporation, against that Corporation: 


(b) no award, decree or order of any court, 
tribunal or other authority in relation to the 
undertakings of the Company, passed after the 
appointed day, in respect of any matter, claim 
or dispute which arose before that day, shall 
be enforceable against the Central Government, 
or, where the undertakings of the Company 
are directed under section 6 to vest in the 
Cement Corporation, against that Corporation; 


(c) no liability incurred by the Company 
before the appointed day, for the contraven. 
tion of a provision of any law for the time 
being in force, shall ve enforceable against 
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the Central Government, or, where the under. 
takings of the Company sre diredted under 
agation 6 to vest in the Oement Corporation, 
against that Corporation, 

6. Power of Central Government to 
direct vesting of the undertakings of the 
Company in Cement Corporation.—(1) Not- 
withstanding anything contained in sections 3 
and 4, the Central Government may, subject 
to such terms and conditions as it may think 
fit to impose, direct, by notification, that the 
undertakings of the Company. and the right, 
title and interest of the Company in relation 
to its undertakings, which have vested in the 
Central Government under section 3, shall, 
instead of continuing te vest in the Central 
Government, vest in tha Cement Oorporation 
aither on the date of the notification or on 
guch earlier -or later date (not being a date 
earlier than the appointed day) as may be 
specified in the notification. 

(2) Where the right, title and interest of 
the Company, in relation to its undertakings, 
* vest in the Cement Corporation under sub- 
section (1), the Cement Corporation shall, on 
and from the date of such vesting, be deemed 


to have become the owner in relation to such’ | 
undertakings, and all the rights and liabilities 


of the Central Government in relation to such 


undertakings shall, on and from the date of- 


auch vesting, be deemed to have become 


the rights and, liabilities, of the Cement. 


Corporation. 


CHAPTER III 
PAYMENT OF AMOUNTS ` 


1. Payment of amount.—For the transfer 
to, and vesting in, the Central Government, 


under section 3, of the undertakings of the 
Company and the right, title and interest of 
the Company in relation to its undertakings, 
~ there shall ba paid by the Oentral Govern- 
ment to the Company, in cash, and in the 
manner specified in Chapter. VJ. an amount 


of rupees eighty-four lakha and eighty-seven. 


thousand. 
8, Payment of further amount.—(1) The 


amount speciñed in section 7 shall cerry. 


simple interest at the rate of four per cent. 
per annum for the period commencing on the 
aprointed day and ending on the date-on 
which payment of such amount is made by 
the Gentral Government to the Commissioner. 

(2) The amount determined in accordance 
with provisions of sub.section (1) shall be 
paid by the Central Government fo the Com- 


pany in addition to the amount specified in 


. section 7. | | 
(3) For the removal of doubis, it is hereby 
declared that the liabilities of the Company 
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in relation to its undertakings which have 
vested in the Central Government under ges- 
tion 3, shall be discharged from the amount 
referred to in section 7; and algo from the 
amount determined under sub-section (1) in 
accordanca with the rights and interests of 
the creditors of the Company. 


CHAPTER IV | 
- MANAGEMENT, BTO., OF THE UNDERTAKINGS 
OF THA COMPANY ~ 


9, Management, etc., of the undertakings 
of tha Company.—The general superintend. 
onge, direction, control and management of 
the affairs and business of the undertakings of 
the Company, the right, title and interest in 
relation to which haye vested in tha Osntral 
Government under section 3, shall, whera a 
direction has been made by the Oentral 
Government under sub-section (1) of section 6, 
vest in the Oement Corporation, and there- 
upon the Cement Corporation shall be entitled 
to exercise, to the exclusion of all other 
persons, all such powers and do all such 
things as the Company was authorised to 
exercise and do in relation to its under. 
takings. 

10. Duty to deliver possession of the 
undertakings of ths Company and decu. 
ments relating thereto. — (1) Notwithstand. 
ing any, judgment, decree or order of any 
Court, tribunal-ox other authority or anything 
contained in any lew for the time being in 
forse, the Official Liquidator of the Company 
or any other person; in whose possession or 


‘gustody or under whose control the under. 


takings of the Oompany or any part thereof. 
may be, shall forthwith deliver possession of: 
the undertakings of the Company or any part 
thereof to the Central Government, or where 
the undertakings of the Company are vested 
under section 6 in the Cement Corporation, 
to that Corporation. aa 

(2) On the vesting of the management of 
the undertakings of the Company in the 
Cement Corporation, the Official Liquidator 
of the Company or any other person who 
hag, on the appointed day, in his possession 
or custody or under his control any books 
documents or other papers relating to the 
undertakings of the Oompany immediately 
before such vesting or appointment, shall be 
bound to deliver the said books, documents or 
other papers to the Cement Corporation or tò- 
guch person as ths Central Government or the 
Cement Corporation, as the case may be, may 
specify in this behalt. a 

(3) The Central Government may take or 
cause to be taken all necessary ateps for 
securing possession of the undertakings which . 
have vested in it under section 3, 
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(4) The Osntral Government may issue 
such directions as it may deem desirable in 
the circumstances of the case to the Cement 
Corporation and that Corporation may also, if 
it ig considered necessary so to do, apply to 
the Central Government at any time for 
instructions as to the manner in which the 
management of the undertakings of the Oom. 
pany shall be conducted or in relation to any 
other matter arising in the course of such 
Management, 


11. Duty to furnish particulars. — 
(1) The Company shall, within such period ag 
the Central Government may allow in this 
behalf, furnish to that Govarnment or to the 
Cement Oorporation a complete inventory of 
all the properties and assets of the Oompany 


ag on the appointed day pertaining to the 


undertakings which have vasted in the Central 
Government or the Cement Corporation, ag the 
Gage may be. 

(2) So much of the oblization of the Com. 
pany under sub-section (1) as - relates to the 
properties and assets of the Oompany in the 
possession, custody or control of the Official 
Liquidator of the Compans- shall be pees 
ed by him. 


OHAPTER y 
ROISTON RHLATING TO THE EMPLOYERS 
oF tan COM?ANY 


12. Employment of cartain employees 
to continue, — (1) Every person who has 
been, immediately before she appointed day, 
employed in any of the undertakings ‘of the 
Company shall become,— 


(a) on and from the sppointsd day, an 
_ employee of the Central Government; and 


(b) where the undertakings of the Oom. 
pany are directed under sub-section (1) of 
section 6, to vest in tha Cement Corporation, 
an employes of that Corporation on and from 
the date of such vesting, and shall hold office 
or service under the Central Government or 


the Cement Corporation, ae the case may bè; — 


with the same rights ard privileges as to 
pension, gratuity and other matters as would 
have been admissible to him if there had been 
no such vesting and shall continue to do so 
unless and until his employment under the 
Central Government or the Cement Corpora. 
tion, ag the case may be, is duly terminated 
or until his remuneration end other conditions 
of service are duly altered by the Oentral 
Government or the Cemsnt Corporation, as 
the cage may be. 

(2) Notwithstanding anything contained in 
the Industrial Disputes Act, 1947, or in any 
other law for the time belng in force, the 
transfer of the services of sny officer or other 
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person employed in any undertaking of the 
Company to the Oentral Government or the 
Cement Corporation shall not entitle guch 
officer or other employee to any compensation 
under this Act or under any other law for 
the time being in force and no guch claim 
shall be entertained by any court, tribunal or 
other authority. - 

(3) Where, under the terms of any contract 
of service or otherwise, any person, whose 
perviges become transferred to tha Oentral 
Government or the’ Osment Oorporation by 
reason of the provisions of this Act, is entitl- 
ed to any arrears of salary or wages or any 
payments for any leave not availed of or any 
other payment, not baing payment by way of 
gratuity or pention, such person may enforce 
his claim against the Oompany, but not 
against the Central Government or ithe 
Cement Corporation. 

43. Provident fund and ice funds. — 
(1) Where the Company has established @ 
provident fund, superannuation fund, ee 
fund or any other fund for the benefit of the 
persons employed in any of the undertakings 
of the Company, the monies relatable to the 
officera or other employees, whose services 
have become transferred, by or under this 
Act, to the Central Government or the Cement 
Corporation, shall, out of the monies standing, 
on the appointed day., to the credit of such 
provident fund superannuation fund, welfare 
fund or other fund, stand transferred to, and 
vest in, the Central Government or the 
Oement Corporation, as the casa may be. - 

(2) The monies which stand transferred | 
under sub.gection (1) to the Cantral Govern- 
mant or the Cement Corporation, -as the case 
msy be, shall be dealt with by that Govern- 
ment or that Corporation in such manner ag 
may be prescribed. 


OHAFPTER VI 
COMMISSIONER OF PAYMENTS 


‘44. Appointment of Commissioner of 
Payments. — (1) Ths Osntral Government 
shall, for the purpose of disbursing tha 
amounts payable to the Company under sec. 
tion 7 and section 8, by notification, appoint 
a Commissioner of Paymenis. 

(2) The Central Government may appoint 
such other persons ag it may think ft ,to 
assist the Commissioner and thereupon ‘the 
Oommigsioner may authorise ons or more of 
such persons also to axercise all or any of 
the powers exercisable by him under this Act 
and different persons may be authorised to 
exercise different powers. 

(3) Any person authorised by the Commis. ’ 
sioner to exercise any of the powers exercis- 
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able by the Commissioner may exercise those 
powers in the same manner and with the 
game effect as if they bave been conferred 
on that person directly by this Act and not 
by way of authorisation. 


(4) The galarieg and allowances of the 
Commissioner and other persons appointed 
under this section shall be dafrayed ont of 
the Consolidated F'and of India. 


145. Payment by the Central Government 
to the Commissioner. — (1) The Central 
Government ghall, within thirty days from 
the specified date, pay, in cash, to the Com. 
migsioner, for payment to the Company, — 


(a) an amount equal to the amount speci. 
fied in section 7, and 


(b) an amount equal to the amount payable 
to the Company under section 8. 


(2) A deposit account shall be opened by 
the Central Government in favour of the 
Commissioner in the Public Account of India, 
and every amount paid under this Act to the 
Commissioner shall be deposited by him to 
the. credit of the said deposit account and the 
gaid deposit account shall ba operated by the 
Commissioner. 

(3) Records shali be maintained by the 
Commissioner in respect of the undertakings 
of the Company in relation to which payment 
has been made to him under this Act. 


(4) The interest aceruing on the amount 


standing to the credit of the deposit account 
referred to in sub-section (2) shall enure to 
the benefit of the Company. 


48. Certain powers of the Central 
Government or Cement Corporation. — (1) 
the Central Government or the Cement 
Corporation, as the case may be, shall be 
entitled to receive up to the specified date, 


to the exclusion of all other persons, any . 


money due to the Company, in relation to 
its undertakings which haye vested in the 
Central Government or the Osment Corpora- 
tion, and realised after the appointed day, 
notwithstanding that the realisation pertains 
to a period prior to the appointed day. 


(2) The Central Government or the Oament 
Corporation, aa the case may be, may make a 
claim to the Commissioner with regard to 
avery payment made by it after the appointed 
day for discharging any liability of the Com. 
pany in relation to any period prior to the 
appointed day; and every such claim shall 
have priority in acoordance with the priorities 
attaching, under this Aot, to the matter in 
relation to which such liability hag ‘been 
‘discharged by the Oentral Government or 
the Cement Corporation, 
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(3) Save as otherwise provided in this Act, 
the liabilities of the Company in respect of 
any trangaction prior to the appointed day, 
which have not been dischatged on or before 
the apecified date, shall be the liabilities of 
the Company. 

17. Claims to be made to the Commis- 
sidner.——Every person having a claim against 
the Company shall prefer such claim before 
the Oommigsioner within thirty days from 
the specified date : 


Provided that if tha Commissioner ig aatia- 
fied that the claimant was prevented. by 
sficient cause from preferring the claim 
within the said period of thirty days, he may 
entertain the claim within a further period of 
thirty days and not thereafter. 


48. Priority of slaims. — The claims 
arising out of the matters specified in the 
Schedule shall have priorities in accordance 
with the following principles, namely:: ~ 


(a) Category I shall have precedence over 
all other categories and Category IL shall 
have precedence over Category ILI, and so on; 


(b) the claims specified in each of the 
catagories shall rank equally and be paid in 
fall, but, if the amount is ingafficient to meat 
such claims in full, they shall abate in equal 
proportions and be paid accordingly; and 

(c) the question of discharging any liability 
with regard to a matter specified in a lower 
category shall arise only if a surplus ig left 
after meeting all the liabilities specified in 
the immediately higher category. 


19. Examination of claims, — (1) Oa 
reasipt of the claims made under section 17, 
the Com missioner shail arrange the claims in 
the order of priorities specified in the Sahe. 
dule and examine the same in accordanca 
with such order of priorities. 


(2) If, on examination of the claims, tha 
Oommigsioner is of opinion that the amount 
paid to him under this Act is not suffisient to 
mest the liabilities specified in any lower 
category, he shall not be required to examine 
¿he claims in respect of such lower category. 


20. Admission or rejection of claims. — 
(1) After examining the claims with reference 
to the priorities set out in the Schedule, tha 
Oommissioner shall fix a certain date on or 
before which every claimant shall file the 
proof of hia claim. 

(2) Not legs than fourteen days’ notice of 
the data so fixed shall be given by advartige. 
ment in one issus of any dally newspaper in 
the English language having circulation in 
the major part of the country and one issus of 
any daily newspaper in such regional language 
as the Commissioner. may consider suitable, 


£982 


and every such notica shall call: upon the 
claimant to file the proof of his claim with 
the Oom missioner within the period npeoiied 
in the advertisement. 


(3) Every claimant who fails to file. the 
proof of his claim within the time specified 
by the Commissioner shall ba excluded from 
the disbursements made by the Commissioner. 


(4) The Commissioner shall, after such 
investigation ag may, in hia opinion, be neces. 
aary and after giving the Company an oppor- 
tunity of refuting the claim and after giving 
the claimant a reasonable opportunity of 
being heard, by order in writing, admit or 
reject the claim in whole or in part. 


(5) The Commissioner shall have the power 
to regulate his own procedure in all matters 
arising out of the discharge of his funations, 
including the place or places at which he 
may hold his sittings and shall, for the pur- 
pose of making an investigation under this 
Act, have the same powers as are vested in a 
civil court under the Code of Civil Procedure, 
1903, while trying a suit in respect of the 
following matters, namely :— 


(a) the summoning and enforcing the atten- 


dance of any witness and examining him on 
oath; 


(b) the discovery and production of any 
document or other material object producible 
as evidence: 


(c) the reception of avidenas on affidavits; 

(d) the issuing of any commission for the 
examination of witnesses. 

(6) Any investigation before the Commis- 
sioner shall be deemed to be a judicial pro- 
ceeding within the meaning of sections 193 
and 228 of the Indian Penal Oode and the 
Commissioner shall be deamed to be a civil 
court for the purposes of section 195 and 
Ohapter XXVI of the Code of Oriminal Peo- 
eodure, 1973. 


(7) A claimant, who is dissatisfied with the 
decision of the Commissioner, may prefer an 
appeal against the decision to the principal 
ivil court of original jurisdiction within the 
focal limita of whose jurisdiction the regis. 
tered office of the Company is situated : 

Provided that where a person who is & 
Judge of a High Oourt is appointed to be the 
Commissioner, the appeal shall lie to the 
High Court of Punjab and Haryana and such 
appeal shall be heard and disposed of by not 
less than two Judges of that High Court. 


44. Disbursement of money by the Com. 
missioner to claimants. — After admitting 
a claim under this Act, the amount due in 
weapect of auch claim shall bə paid by the 
Commissioner to the person or persons to 
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whom auch amouré fa dus, and, on such pay- 
ment, the Hability of the Company in respect. 
of any Glaim relating to the undertakings of::. 
the Company skali stand discharged. 

22. Disbursement of amounts to the 
company. — (i) Ef, out of the monies paid 
to him in celation to the undertakings of the 
Company, there is & belance left after meet- 
ing the liabilities ss specified in the Schedule, 
the Oommicsioner shall disburse such balance 
to tha Company. í 


(2) Where the possession of any machi- 
nery, equipment or other property, has vasted 
inthe Central Government or the Oement 
Oorporafion under his Act, but such machi-. 
nery, equipment or other property does not 
belong to tha Company, it shall be lawful for 
the Oentral Govermmen: or the Cement Oor- 
poration to continua to possess such machinery 
or equipment or other property on the same 
terms and conditions under which if was 
possessed by tha Company immediately before 
the appointed day. 

23. Undisburesed or unclaimed amount 
to be deposited to the ganoral revenue 
account, — Any money paid to the Commis. 
sioner which romains undisbursed or un- 
claimed oa the date immediately preceding 
the date on which the office of the Commis- 
sioner is finally wound op, shall ba transferred 
by tha Commissioner, before hie offica is 
finally wound up ta the general revenus 
account of the Central Government; bat a 
claim to any money so transferred may be 
proferred to the Oentral. Government by the 
person entitled to such payment and shall be 
dealt with as if such transfer had not been 
mada, and the order, if any, for payment of 
the claim, being treated as an order for the 
refund of ra venue. 


CHAPTER VII 
MrsoxLLANzous 


9%. Kot to have overriding effect.—The 
provisiona of this Act shall have effect not- 
withstanding anything inconsistent therewith 
contained in any cther law for the time being 
in force of in any instrument having effect by 
virtue of any law, other than this Aci, or in 


‘any decrae or crder of any court, tribunal oz 


other authority. 

25. Contracts to sease to have effect 
unless ratified by Central Government or 
Cement Corporation. — Every contract en- 
tered into by the Company in relation to its 
undertakings which has vested in the Central 
Government under seotion 3, for any service, 
gale or supply and in force immediately 
before the appeinted day, shall. on and from 


„the. axpiry..of one hundred and eighty days 


~ 
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from the appointed day, osaga to have effoot 
unless such contract is, before the expiry of 
that poried, ratified, in writing, by the Oen. 
tral Government or the Cement Corporation, 
where such undertakings have been vested in 
‘that Corporation under this Ast, ‘and in ratify- 


N 


ing such contract, the Central .Government 


or the Osmant Corporation may makes such 
alteration or modification therein as ib may 
think fit : 


Provided that the Central Goverment ör 


the Cement Corporstion shali not omit to 


ratify a contract and shall not make any 
- mentor the Cement Corporation or to any 


alteration or modification in contract— 


(a) unless it is satisfied that such contrast 


ig onduly onerous or has been entered into in 
pad faith or ig detrimentel to the interests 
of the Central Government or the Osment 
Corporation, and 


(b) except after giving ko the parties to the. . 
contract a reasonable opportunity of being 


heard and except alter recording in writing 


its reasons for refusal to ratify the contract or - 
for making any alteration or modification 


therein. 


26. Protection of action taken in good 
faith. — (1) No suit, “prosecution or other 
legal proceeding shall lie agaizist. ‘the’ Central 


Government or ary officer or other émployee 
of that Government or the Cement Corpora. 
tion ‘or other person “authorised by that 
Government or 
which is-in good faith dohe or intended to be 


"* done under this. Act. 


l (2) No suit or other legal proceeding shall 
lie against the Central Government or any 
officer or other employee of that Government 


or the Cement Corporation or other person 


authorised by that Government or Corpora. 
tion ‘for any. damage caused or likely to be 
caused by anything which is in good faith 
done or intended to be. done. . 

27. Delegation of powere, — (1) The 
Central Government mëy, by notification, 
direct that all or any of 'the powers exervis. 
able by it under this Act, other than the 
powers conferred by this Section 30 and Ses. 
tion 31, may also be exercised by such person 
i persons as may be specified: in: the notifioa- 
ion. 

(2) Whenever any ATA of power is 
mada under sub-section (1), the person ‘to 
whom such power has been delegated shall 
act under the direction, control: and supervi. 
sion of the Central Government. .- 

98. Penalties. — Any person who,— 

` (a) having in his potsession,. custody or 
control of any property forming part: of any 
undertakings of the Company, :-wrongfally 
withholds such property’ from thei Central 
Government.or-the Cement: Corporukion;: Op + 


` 
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(b) wrongfully. obtains . possession ofi or- 
retaing, any property forming part of, the 
undertakings of the Company; or 


(c) wilfully withholds or fails to furnish to 
the Oentral Government or the Cament Oor. 
poration or to any person or body. of persons 
specified by that Government or the Oement 
Corporation, as the case may be, any docu- 
ment or inventory relating to the under. 
takings of the Company, which may be in his 
possession, custody or control; or 


(d) fails to deliver to the Central Govern- 


pergon or body of persons specified by that 
Government or the Cement Corporation, any 
assets, books of scsount, registers or other 
documents in hig possession, custody or con- 


, trol, relating to the undertakings of the Com- — 


pany; Or 


(o) wrongfully removes or destroys any 
property forming part of the undertakinge 
of the Company; or 


{f) prefers any- claim under this Act-which 
he knows or haa reasonable cause to believe: 
to be false or grossly inaceurate, 


shali be punishable with imprisonment for a’ 
term whieh may extend to two years, or with: 
fing which may extend to ten thousand 
rupees, or with both. > , 


29. Offences by companies. — i) Where 
an offence under this Act has been committed 
by -a company, every person. who at the time: 
tha offence was committed - was in charge of, 
and was responsible to; the company, for the 
conduct of the business of the company, as 
well as the company, shall be deemed to be 
guilty. of:the offence and shall be- liable to be 
pe ees against and punished accordingly :. 


! Provided that nothing contained in this sub. 
section skall render any such person liable to 
any punishment, if ha proves that the offence: 
was committed without his knowledge or that 
he had exercised all due diligence to pr event 
the commission of such offence. 


(2) Notwithstanding sivehing gaod in 
sub-section (1), where any offenca under this 


| Act hag been committed by a company and it 


is: proved that the offence has been committed 
with the consent or connivance of, or is attri- 
buiable to any neglect on the part of, any 
director, manager, secretary or- other officer 
of the company, such director, manager, 89- 
cretary or other officer ghall be deemed to- be 
guilty of that offence and shall be liable to be: 


proceeded against and punished accordingly. 


Baplanation — - For ane purposes . of this 


. geeilon,— d . f : 


~, 
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(a) ''company" means ary: body corporate 


and includes a firm or ather association of 
individuals ; so ai 


(b) “director,” in relation to a firm, means 
& partner in the firm. 


80. Power to make ¥ulas.—(1) The Cen. 
tral Government may, by notification, make 
ye for carrying out the provisions of this 

ot. 


(2) In particular, and without prejudice to 
the generality of the foregoing power, such 
rules may provide for all or any of the 
following matters, namely :— 


(a) the time within which, and the manner 
in which, an intimation shall be given to the 
Commissioner under sub-section (3) of sec. 
tion 4 ; 


(b) the manner in whioh the monies in any 
provident fund or other fund under section 13 
shali be dealt with ; 


- (c) any other matter whih is required ‘to 
be, or may ba, presoribed. l 


(3) Every rule made by the Central Gov. 
ernment under this Act skall be laid, ag soon 
as may be, after it is made, before each 
House of Parliament, while it is in session, 
for a total period of thirty days which may 
be comprised in one gessiom or in two or more 
successive sessions, and if 2afore the expiry 
of the session immediately following the geg. 
pion or the successive sessiona aforesaid, both 
Houses. agree ‘in making any modification in 
the rule or both Houses agzee that the rule 
phould not be made, the rale shall thereafter 
have effect only in such mcdified form or be 
of no effect, ss the case-may be, so however, 
that any such modification or annulment shall 
be withont prejadice to the validity of any- 
thing. previously done under that rule, 


. $1, Power to remove difficulties. — If 
any difficulty arises in giving effect to the 
provisions! of this Act, tha Oentral Govern. 
ment may, by order, not inconsistent with the 
provisions of this Act, remcve the difficulty: 

‘Provided that no such order shall ke made 
after the expiry of a period of two years from 
the appointed day. 


32. Repeal and saving.—(1). The Dalmia 
Dadri Cement Limited (Accuisition and Trang. 
fer of Undertakings) Ordinance, 
hereby repealed. . 

(2) Notwithstanding such repeal, anything 
done or any action taken under the said Ordi. 
nance shall be deemed to have been done or 


taken under the BORE PEPORS INE provisions of 


this Act. 


The Victoria Memorial (Amdt.) Act, 1981 
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[Act 32] 
THE SOHEDULE 


[See sections 18, 19 (1), 20 (1) and 22 (1)} 


ORDER OF PRIORITIES FOR THA DISCHARGH 
OF LIABILITIES OF THE ComMPANY 
Category I~ 
(a) Wages, salaries and other dues payable 
_ to the employees of the Company. 

(b) Deductions made from the salaries and 
wages of the employees for provident 
fund, Employess’ State Ingurance con. 
tribution, premium relating to Life 
Insurance Corporation of India or for 
any other purposes. 

{o) Arrears in relation to sonteloutoné to 
be made by the Company to the provi- 
dent fund and under Employees’ State 
Insurance Act, 1948 and also under 

any other law for the time being im 
force providing for auch ee 
Category II— 

Principal amount of loang sae by 

- (i) Central Government; 

(if) State Government; 

(iii) Banks and financial institutions: 

(iv) Any other sources, 

Category ITI— 

(a) Any credits avatled of by the Company 
for the purpose of carrying on any 
trading or manufacturing operations. 

_ (b) Any dues of Stace Electricity Boards or 

other Government or semi.Govern- 
ment institution agains’ supply of 
goods of servicas. 

(o) Arrears of interest on loans and ad. 
vances, 

Category IV — 

(a) Revenue, taxes, cesses, rates or other 
dues to Central Government, State 
Government and local authorities. 


(b) Any other dues. | 


THE VICTORIA MEMORIAL 
(AMENDMENT) ACT, 1981 


(Act No. 32 of 1981)* 
(17th September, 1981. ] 

An Act further to amend the Victoria. 

Memorial Act, 1903. 

Ba it enacted by Parliament in the Thirty- 
second Year of the Republic of India as fol. 
lows: — 

(*) Received the assent of the President on 


17.9-81, Act published in Gaz.-of India, 
17.9:81, Part II-S, 1; Ert., P. 277. 


For- Statement of Objects and Reasons, see 
i a of India, 17-11-1980, Part II-S, 2, Ezt., 


+ 
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4. Short title. — This Act may be called 
THE VIOTORIA MEMORIAL (AMEND. 
MENT) AOT, 1981. 

3. Amendment of section 2.— In the Vic- 
doria Memorial Act, 1903 (hereinafter refer. 
red to as the principal Act), in section 2,—. 

(i) for sub.section (1), the following sub- 
aection shall be substitated: namely:— 

''(1) The Trustees of the Victoria Memo. 
rial (hereinafter called the Trustees) shall be 
the following, namely: — 

(a) the Governor of West Bengal, ex officio 
Ohairman;. 

(b) the Chief Justice of the High Court of 
West Bengal, ex officio; 

(co) three pergons to be nominated by the 
Osentral Government, one of whom shall be a 
representative of commerce and industry, 
@hosen in consultation with tha State Govarn. 
ment of West Bengal and two others chosen 
from among persons who, in the opinion of 
the Central Government, have expert know- 
dedge of the exhibits in the Victoria Memo- 
rial or are mugeologists, historians or art 
- ‘historians; 

(d) a representative of the Central Govern- 
ment in the Ministry concerned with matters 
eelating to the Victoria Memorial, ex officio; 


(e) a representative of the Central Govern. 
ment in the Ministry of Finance, Department 
of Expenditure, concerned with matters relat. 
ing to the Victoria Memorial, ex officio; 


(f) the Mayor of the Corporation of Oal. 
gutta and where the Corporation of Calcutta 
is superasded: the Administrator of that 
Oorporation, ex officio; 

(g) an officer, not below the rank of the 
Accountant-General, nominated by the Comp. 
troller and Auditor- General of India, ez 
officio; 

(h) the :Secretary to the Government of 

West Bengal in the Department of Education, 
ex officio; 
_ (i) four persons (of whom one at least shall 
be from the general body of subscribers), to 
' be nominated by the Trustees from among 
persons. who, in the opinion of the Trustees 
wave expert knowledge of the exhibits in the 
Victoria Memorial or are mugeologisis, hig- 
¢orians or art historians, with the approval 
of the Oeniral Government.”; l 

(ii) after sub-section (3), the following sub. 
gection shall be ingerfed, namely:— 

't(3A) It any of the Trustees referred to in 
@lauses (b), (d), (e), (t), (g) and (h) of sub- 
gestion (1) is unable to attend any meeting of 

the Trustees, ha may, with the previous ap. 
proval of the Ohairman, Samaria: in writing 
a parson to do so.” 
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3. Amendment of Section 5.—In section 5 
of the prinalpal Act, — 


(a) in gub-gection (1), after the ‘words 
'Cantral Government may” the words *',by 
notification in the Official Gazette,” shall be 
inserted; 


(b) in sub-section (2),— 


(i) after clause (d), the following olause 
shall be inserted, namely: — 


(da) for the fees to be levied for admis- 
sion to the Victoria Memorial,” 


(ii) in clausa (0), tha word ''and” occurring 
at the end shall be omitted; 


(iii) clause (f) shall be omitted; 


(c) after sub-section (2), the following sub. 
socion shali be inserted, namely:— 


“(3) Every rule made by the Central Gov. 
ernment under this section shall be laid, ag soon 
as may be after it is made, before each House 
of Parlisment, while it is in session, for a total 
period of thirty days which may be com. 
prised in one session or in two or more suc. 
cessive sessions, and if, before the expiry of 
the session immediately following the session 
or the successive sessions aforesaid, both 
Houses agree in making any modification in 
the rale or both Houses agree that the rule 
should not be made, the rule shall thereafter 
have effect only in sach modified form or be 
of no effect, as the case may be; go, however, 
that any such modification or annulment shall 


be without prejudice to the validity of any- 


thing previously done under that rule.’’. 


4. Insertion of new section 6. — Aftor 
secsion 5 of the principal Act, the following, 
section shall ba inserted, namely:— 


"6. Power of Trustees to make regula- 
tions.—(1) The Trustees may, with the pre. 
vious approval of the Central Government, 
by notifisation in the Official Gazette, make 
regulations, not inconsistent with this Act and 
tha rules made thereunder, for enabling the 
body to discharge its functions under this 
Act. 


(2) In particular, and without prejudice to 
the generality of the foregoing power, such 
regulations may provide for all or any of the 
following matters, namely:— 


(a) the conditions and restrictions subject 
to which articles and things vested in tha 
Trustees may be given on loan; 


(b) the recruitment and conditions of ger- 
r of the employees of the Victoria Memo. 
ria - 

(3) Every regulation shall, as soon as may 
be, after it is made by the Trustees, ba for- 
warded to the Oentral Government and that 
Government shall cause & copy of tha same 


mm, 
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to be laid before each House of Parliament, 
while it is in session for a total pariod of 
&hirty days, which may be somprised in one 
session or in two or more suctiegaiva sessions, 
and if, before the expiry of tna session imme 
diately following the sessioas sforasaid, both 
Housas agree in making any modification in 
Ghe regulation or both Houses agree that the 
regulation shall thereafter have effect only 


.4 such modified form or ba of no offect, as 


she casa may be: so, however, that any sach 
modification or annulment shall be without 
prejudices to tha validity cf anything pre- 
viously done under that rog xlation.”. 


THE CINE- WORKERS WELFARE 
FOND ACT. 4981. 
[Act No. 33 of 1934.]* 
[47th Septembar, 1981.] 
än Act to provide foe tha financing of 


aitivities to peomota the malar? of 
certain cing.workers. 


Be it enacted by Parliamsaat in the Thirty. 
decond Year of the Republic of India as fol- 
dows :— 


1. Short title, extent and commense.- 
maat. — (1) This Act may be called THE 


Gea ee WEHOPARE FUND AOT, 
81. 


(2) It extanis to the whoe of India. 


(3) [t shall cama into forse on such date as 
the Central Government may. by notification 
go the Official Gazetts, appoiat. 


2. Definitions. — In this Act, unless the 
a ntext otherwise requires,— 


(a) "oinematograph film” has the same 
Meaning as in the Oinematcgraph Aot, 1952; 


(b) “Cine-worker” means an individual — ` 


(i) who bas been emplayed, directly or 
¢hrough any contractor or in any other man- 
ner, in or in connection wiih the production 
of not less than five feature films to work as 
an artiste (inclading actor, musician or dan- 
oar) or to do any work, srillei, unskilled, 
manual, supaevisory, tacknioal, artistic or 
otherwise; and 

(ii) whose remuneration with respact to 
such employment in or iaconnection with 
the production of eash of any five featare 
films, has not exceeded, where such remuners.- 
tion has been by way of monthly wages, a 








[*] Received the assent >f the President on 
17-9-1931, Act published in Gaz, of India; 
17-9-1981, Part II-S, 1 Ext. p. 231. 

Po Statenent of Objects and Reasons, see 
Gaz. of rae 8.5-1981, Part II.S, 2 Ext. 
p. 893, 
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sum of one thousand rupees per month, and 
where guch remuneration has been by way of 
a lump sum, & sum, of five thousand rupees; 


(e) feature film” means a fall length 
cinematograph film produced wholly or partly 
in India with a format and a story woven 
around a number of characters where the 
plot is revealed mainly through dialogues 
and not wholly through narration, animation 
or Gartoon depiction and doas not include an 
advartisament film; | 

(a) ''Fond” mans the Oina- workers Fund 
formed under section 3; 

(e) ‘prescribed’? means prascribed by rules 
made under this Act; 

(f) producer’, in relation tos feature 
film, means the person by whom arrange. 
ments necessary for tha making of such film 
(including the raising ot finance and engaging 
cine. workerg for such film-making) are under. 
taken. 


3. Cine-workers Woalfare Fund.— There 
shall be formed a Fund to be called tha Oine- 
workers Welfare Func, and there shall ba 
credited thereto — 


(a) such amounts az the Oentral Govern. 
ment may, after dua appropriation made by 
Parliament by law in this behalf, provide 
from out of the proceeds of the duty of excise 
credited under section 5 of the Cine-workerg 
Welfare Casa Act, 1981, after deducting there. 
from the cost of collection as determined by 
the Cantral Governmeut under this Act; 

(b) any geants made to the Pani by the 
Oentral Govecnmant; 


(o) any money received as donstiona for the 
purposes of this Act; 


(d) any income from inveatment of tha 
amounts in the Fand. 


4, Application of Fuad. — (1) The Fand 
shall be applied by tha Central Government 
to meet the expenditure incurred in connec. 
tlon with measures and facilities which, in 
the opinion of that Government, are neces. 
gary or expelient to promote the welfare of 
cina-workers; and, in particular,— 


(a) to defray the cozé of such welfare mea. 
gures or facilities for the benefit of cine.wor. 
kere a3 may be desided by the Central Gov- 
ernmong; 

(b) to provide assistance in the form of 
grants or loans to indigent cina.workers. 

(o) to sanction any money in aid of any 
scheme for the welfare of sine-workerg which 
is approved by the Central Government; 

(d) to maet the allowances, if any, of the 
mambers of the Advisory Committees and the 
QOentral Advisory Committee constituted under 
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. 8ections 5 and 6 respectively and the salaries 
and allowances, if any, of parsons appointed 
under section 8; 

(a) any other expenditure which the Oen- 
tral Government may direct to be defrayed 
from the Fund. 

(2) The Central Government shall have 
power to decide whether any particular ox- 
penditure is or is not debitable to the Fund, 
and its decision shall be final. 


5, Advisory Committees. — (1) The Jev. 
tral Government may constitute ag many Ad. 
visory Committees agit thinks fit to advise 
the Central Government on such matters 
arising out of the administration of this Act 
ag may be referred to it by that Government, 
including matters relating ji the application 
of the Fund. 

(2)- Each Advisory Gcaiitées shall consist 
of such number of personsas may be ap- 
pointed to it by the Oentral Government and 
the members shail be chosen in such manner 
as may be prescribed : 


Provided that. each Advisory Committee 
shall include an equal number of members 
representing the Government, the cine-wor- 
kers and the producers. 

(3) The Ohairman of each Advisory Com. 
mittee shall. be appointed by the Central 
Government, 

(4) The Central Government shall publish 
in the Official Gazette the names of the mam. 
bers of every Advisory Committee. 


6. Central Advisory Comnaittes. — (1) 
The Central Government may constitute a 
Central Advisory Committee to co-ordinate 

the work of the Advisory Committees consti. 
~ tnted under section 5 and to advise tha Central 
Government on any matiex arising out of the 
administration of this Act. 


-(2) The Contral- Advisory Committee shall 
Consist of eleven members appointed by the 
Central Government and the members shall 
be chosen in such manner ag may be preg- 
orlbed : 

Provided that the Central Advisory Com- 
mittee shall include at least thres members 
representing the Government, the cine.wor. 
kors and the producers. 


(3) The Chairman of the Central Advisory 


Committee shall ba appointed by the Central 
Government. | 
(4) The Central Government shall publish 
in the Official Gazette the names of the mem. 
bers of the Central Advisory Committee. . 


- 7]. Powar to co.opt, etc. — (1) An Ad. 
visory Committas or the Qentral. Advisory 
Oommittes may, at any time and for such 
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period as it thinks fit, co-opt any person or 
persons to the Advisory Committee, 

(2) A-person co-opted under sub.section (1) 
shall exercise all the powers and functions 
of a member under this Act but shall not be 
entitled to vote. 

(3) An Advisory Committee or the Central 
Advisory Committee may, if it considers it 
necessary or expedient soto do, invite any 
parson to attend its meeting and when such 
parson attends any moeting, he shall not be 
entitled to vote thereat. 


8.. Appointment . of Welfare Commis- 
sioners, eto., and their powers. — (1) The 
Central Government may appoint as many 
Welfare Commissioners. Welfare Adminis. 
trators, Inspsetorg and such other officers anè 
staff as it thinks necessary for the purposes 
oł this Act and the Oine.workers Welfare 
Osss Act, 1981. 


(2) The Osentral Government may, by 
general or special order, direct a Welfare 
Osmmissiouer to appoint such steff as is consi- 
dered necegsary for the purposes of this Act. 
and the Cias. workers Welfare Cess Act, 1981. 


(3) Every person appointed under thie 
geotion shall ba deemed to be a public servant 
within the meaning of gection 21 of the Indian 
Penal Oode. 

(4) Any Welfare Commissioner may, — 

(a) with such assistance, if any, as he may 
think fit, enter, at aay reasonable time, any 
placa which he considers it necessary to enter 
for carryimg out the purposes of this Act and 
the Oine.workers Welfare Oaas Act, 1981; 

(b) do within such place anything neces- 
saxy for the proper discharge of his saa 
& 

(o) exercise such other powers as may ie 
prescribed. 


9. Annual report of activities financed 
under this Aot, — The Central Government. 
shall, as soon as may ba, after the end of 
ea3h financial yaar, cause to be published in 
the Official Gazette, a report giving an ac- 
count of the activities financed under this Act 
during the financial year, together with a 
sistoment of accounts. 


` 40. Power to cali for information. — 
The Central Government may require & pro. 
ducer to furnish, for the purposes of this 
Ao}, such statistical and other information in 
such form and within such period as may be 
prescribed. 


41, Power to maka rules. — (1) The - 
Osntral Government may, by notification i in 
the Official Gazetta, make rules for carrying 
out the proviaions of thia Act, 


Ay 
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(2) In particulac and without prejudice to 
She generality of the foregoing power, such 
rules may provide for— 


(a) the manner in which the Fand may be 
applied for the measures and facilities speci. 
died in sub-section (1} of section 4; 


(b) the conditions governiag the grant of 


any loan under clause (b) of cub-geation (1) of 


™y 


h 
ka) 


section 4; 


(o) the composition of the Advisory Oom- 
mittags and the Central Advisory Oommittee 
eonatituted under sections 6 and 6 respecti. 
vely, the manner in which ths members there. 
of shall be chosen, the term of office of such 
members, the allowances, if any, payable to 
hem, and the manner in which the Advisory 
Committees and the Oeniral Advisory Om. 
mittee shall conduct their business. 


‘ (a) the recruitment, conditions of service 
and tha duties of all persona appsinted under 
section 8; 


(e) the powers that may be exercised by a 


Welfare Commissioner, a Walfsre Adminis- 


rator and an Inspector appointed under sec. 
tion 8; 


(t) the furnishing to the Jentral Govern. . 


mant by a producer of such statistical and 
other information ag may bə required to ba 
furnished under section 10; 

(g) the form in which and the period with. 
in which the statistical and other informa. 
éion are to be furnished under clause (f). 


(h) any other matter which has to ba, or 
may be, prescribed by rules ander this Act. 


(3) In making-any rule under clause (£) or . 


clause (g) of sub-section (2), the Central Gov- 
ernment may direct that « breach thereof 
ghall be punishable ~with fine which may ex. 
tend to two thousand rupees. 


(4) Every rule made under this an 
ghall be laid, a9 soon ag msy be after it is 
made, before each House of Parliament, while 
it is in session, for a total period of thirty 
days which may be comprised in one session 


- or in two or more sucesssiva sessions, and if; 


™ 


before the expiry of the session immediately 
following the session or tbe successive ses. 
gions aforesaid, both Houses agree in making 
any modification in the rule or both Houses 
agree that the rule should not be made, the 
cule shall thereafter have effect only in such 
modified form or be of no effect, as the case 


- may be; so, however, that any such modifica. 


ion or annulment shall be without, prejudice 


éo the validity of anything previously done 


ander that rale, 
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.THE APPROPRITION (RAILWAYS) 
No. 8 AGT, 1981 
(Act No. 34 of 1981) 
(48th September, 1984) 
An Act to authoriga payment and appro 
priation of certain further sums from 
and out of the Consolidated Fund of 
Iniia for the services of the financial 
year 1981.82 for the purposes of Rail. 
ways, 
[Text of the Act Not Printed.] 


THE STATE OF NASALAND (AMEND. 


MENT) ACT, 1931 
(Ast No. 33 of 1981) 
(18th September, 1981.) 
An Act farther to amend the State of 
Nagaland Aat, 1963. 
Ba it enacted by Parliament in the Thirty. 


second Year of the Republic of India as 
follows :— l 


(Text of the Act Not Printed.) 


THE WORKING JOORNAUGISTS AND | 
OTHER NE WSPAP@ER EMPLOYEES 
(SONDITIONS OF SERVICE) AND 


MISCELLANEOUS PROVISIONS 
(AMENOMENT) ACT. 1984 


(Act No. 36 of 1981)* 
[18th September, 1981, } 


An Act further to ameud the Working 
Journatists and other Newspaper Em. 
ployees (Conditions of Service) and 
Miscellaneous Provisions Act, 1988. 


Be it enacted by Parliament in the Thirty. 
second Year of the Republic of India as 
follows : 

14. Short title and commencemant, — 
(1) This Act may be called the Working 
Journalists and other Newspaper Emplyees 
(Conditions of Service and Miscellaneous 
Provisions (Amendment) Act, 1981. 


(2) It shall be deamed to have come into 
force on the 13th day of August, 1980. 

9, Amendment of Section 2.—In section 2 
of the Working Journalisis and other News- 
paper Employees (Conditions of Service) and 


[*] Received the assent:ofithe President on 18- 
9-81, Act published in Gaz. of India;. 
19.9.81 Part II-S. 1, Ext- P, 291, 

For Statemeut of Objects and Reasons see 
Gaz. of India; 20-8-1981. Part II-S, 2, 
Ext. 451, 
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Miscellaneous Provisions Act, 1955 (herein- 
after referred to as the principal Act), in 
clause (f), for the words ‘'who is employed 
aa guch in, or in relation to, any newspaper 
establishment”, the words "who is employed 
as 3uch, either whole.time or part-time, in, or 
in relation to, one or more newsp2per esta- 
blishment” shall be substituted. 

§. Insertion of new section 184, — After 
section 16 of the principal Act. the following 
section shall be inserted, namely : — 

"16A. Employer not to dismiss, dis. 
charge. etc., newspaper employeas. — No 
employer in relation to a newspaper estab. 
lishment shall, by reason of his liability for 
payment of wages to newspaper employees at 
the rates specified in an order of the Central 
Government under section 12, or under seo. 


tion 12 read with section 13AA or section © 


130D, dismiss, discharge or-retrench any 
newspaper employee.”. l 

4, Repeal and saving. — (1) Working 
Journalists and other Newspaper Employees 
(Conditions of Service) and Misceliancous 
Provisions (Amendment) Ordinance, 1981, is 
hereby repealed. l 

(2) Notwithstanding such repeal anything 
dona or any action taken under the principal 
Act, as amended by the said Ordinance, shall 
be deemed to have been done or takon under 
the principal Act as amended by this Act. 


THE APPROPRIATION (No. 5) AGT, 1984 
(Act No. 37 of 498i) 
(49th Septembar, 1981) 
An Act to authorise payment and appro. 
priation of certain farther sums from 
and out of the Consolidated Fund of 
India for the services of the financial 
year 1981-82, 


[Text of the Act Not Printed. ] 
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THE INCOME.TAX (SECOND AMEND. 
MENT) &CT, 1981 
(Act No. 88 of 1981)t 
(19th September, 1981) 
An Act forther to amend the Income.tax 

Act, 1961. 

Be it enacted by Parliament in the Phirty- 
second Yaar of the Republic of India as 
follows :— 

“TH Received the assent of the President on 19.9, 
1981. Act published in Gaz. of India, 19.9, 
1981, Part II-S, 1, Ext., p. 297. 


' For Statement of Objects and Reasons; see Gaz, 
of India, 8-9-1981, Part II-S. 2, Ext., p. 587, 
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A. I, BR: 


4. Short title and commencement. — 
(1) This Act may be called THE INOOME. 
TAX (SEOOND AMENDMENT) ACT, 1981. 


(2) Section 3 shall come into forca at once 
and tha remaining provisions of this Aot shail 
ba deamed to haya coms into force on the 
llth day of July, 1981. 


2. Insertion of new Chapter XXB, — In 
the Inceme.tax Act, 1961 (hereinafter referred 
to as the principal Aot), after Ohapter XXA, 
the following Chapter shall be inserted. 
namely :— ` 


‘CHAPTER XXB 


` REQUIREMENT AS TO MODE OF REPAYMENT 
IN OBRTAIN CASES TO COUNrBR ACT 
EVASION OF TAX l 


2869T. Mode of repayment of certain 
deposits. — (1) No company (including a 
banking company), co-operative society or 
firm shall repay to any parson any deposit 
otherwise than by an account payee cheque or 
account payee bank draft where the amount of 
the deposit, or where the amount of the de- 
posit is to be repaid together with any interest, 
the aggregate of the amount of the deposit and 
such interest, is ten thousand rupees or more > 

Provided that where the repayment is by a 
banking company or co-opsrative bank, such. 
repayment may algo be made by crediting the 
amount of guch deposit to the account (if any). 
with sugh company or bank of the person to 
whom auch deposit has to be repaid: 

Provided further that nothing in this sub- 
section ghall apply to or in relation to the 
repayment of any peposit on or after the date 
on which the Income.tex (Second Amendment}: 
Act, 1981, receives the assent of the President. 


(2) No branch of a banking company or m 
co-operative bank and no other company or 
co.operative society and no firm shall repay 
any deposit made with it otherwise than by aw 
account payee cheque or account payee bank 
draft drawn in the name of the person who- 
has made the deposit if— 

(a) the amount of the deposit together with 
inserest, if any, payable thereon, or 

(b) the aggregate amount of the deposits. 
held by such person with. the branch of the. 
banking company or co-operative bank or, as. 
the cass may be, the other company or co- 
oparative society or the firm, either in his 
own name or joinily with any other person on. 
tha date of such repayment together with the. 
interest, if any, payable on such deposits, 
ia ten thousand rupees or more : 

Provided that where the repayment is by 2 
branch of a banking company or co-operative 
bank, such repayment may also be made by 


wy 
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crediting tha amount of such deposit to the 
savings bank account or the Gurrent account 
(if any) with such branch of the person to 
whom such deposit bas to ke repaid : 

Provided further that ncthing in this sub- 
section shall apply to or in relation to the 
repayment of any deposit vefore the date on 
which the Income.tax (Sacond Amendment) 
Act, 1981, receives the assent of the Pre- 
sldent. 

Explanation. — For the purposes of this 
section = 

(i) banking company” shall have the 
meaning assigned to it in clause (a) of the 
Explanation to sub-section (8) of section 40A; 

(ii) ‘'deposit’’ means any deposit of money 
which is repayable after notice or repayable 
after a period.’. 

3. Insertion of new section 269TT. — 
In the principal Act, in Chapter XXB (ag in. 
serted by section 3), after section 269T, the 
following section shall be inserted, namely:— 

"269TT. Mode of repayment of Special 
Bearer Bonds, 1991. — Notwithstanding any. 
thing contained in any othar law for the time 
being in force, the amcunt payable on re. 
demption of Special Bearer Bonds, 1991, 
shall be paid only by an account payee cheque 
or account payee bank draft drawn in the 
name of the person to whom such payment is 
to be made.”. ` 

A. Insertion of new section 276E.—After 
section 278D of the principal Act, the follow. 
ing section shall be inserted, namely :— 


“278E, Failura to comply with the pro. 
visions of section 269T.— If a person: 
without reasonable cause or excuse. repays 
any deposit referred to in section 269T other. 
wise than in actordance with the provisions 
of that section, he shall be punishable with 
imprisonment for a term which may extend 
to two years and shall also be liable to fine 
egual to the amount of gush deposit.”’. 


§. Amendment of section 278A. — In 


section 278A of the principal Act, after the 


words, figures and letters “or section 2760C”, 
the words, figures and letter ‘‘or section 2761” 
shall be inserted. 

6. Amendment of seation 279. — In sec. 
tion 279 of the principal Act in sub.gec. 
tion (1), after the words, figures and letter 
“gection 276D,”, the words, figures and letter 
“section 276E,” shall be -ngerted. 

1. Repeal and saving. — (1) The Income. 
tax (Amendment) Ordinance, 1981, ig hereby 
repealed. . 

(2) Notwithstanding su2h repeal, anything 
done or any action taken under the principal 
Aci, as amended by the said Ordinance, shall 
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be deemed to have been done or taken under 
the principal Act, as amended by this Act. 





THE ASSAM STATE LEGISLATURE. 
(DELEGATION OF POWERS) 
ACT, 1981. 
(Act No. 39 of 1981) 
(22nd September, 1981) 
An Act to confer on the President the 
power of the Legislatue of the State of 
Assam to make laws. 


[Text of the Act Not Printed.] 


THE ESSENTIAL SERVICES MAIN- 
TENANCE ACT, 1981. 
(Act No. 40 of 1981) 
CONTENTS 


1. Short title, extent, commencement and? 
duration. 
2. Definitions. 
3, Powers to prohibit strikes in certain em. 
ployments. 
4. Dismissal of employees participating iw 
illegal strikes. 
5. Penalty for illegal strikes. 
G6. Penalty for instigation, etc, 
7. Penalty for giving financial aid to illegal 
strikes. 
8. Power to prohibit lock.outs in certain 
establish mente. 
9. Power to prohibit lay.off in certain esta.. 
blishmentgs. 
10. Power to arrest without warrant, 
11. Offences to be tried summarily. 
12, Act to override other laws, 
13, Amendment of Act 41 of 1980. 


14. Repeal and saving. 





THE ESSENTIAL SERVICES MAIN.. 
TENANCE ACT, 1981. 
(Act No. 40 of 1981)* 
(23rd September. 1981.) 
An Act to provide for the maintenance of 
certain essential services and the normal: 
life of the community. 

4. Short title, extent, commencement. 
and duration. —— (1) This Act may be called. 
THE BSSENTIAL SERVICES MAINTEN. 
ANOE ACT, 1981. 

[*] Received the'assent of the President on 23.9. 
1981 Act published in Gaz, of India, 23-9.. 
1981, Part II-S, 1, Ext., p. 303. 

For Statement of Objects and Reasons, see 
oe India, 10-9-1981, Part IIS, 2, Ext,,. 
Pe 
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(2) It extends to the whole of India. 

Provided that it shall not apply to. the 
State of Jammu and Kashmir in go far ag it 
relates to any essential service connected with 
matters with respect to which Parliament has 
no power to make laws for that State, 

(3) Sections 8 and 9 chall come into forga 
at once and the remaining provisions of this 
Act shall be deemed to have come into force 
on the 26th dav of July, 1981. 

(4) It shall cease to have effect on the 
expiry of four years from the date on which 
this Act receives the assent of the President 
except as respects things done or omitted to be 
done before such cesser of operation of thig 
Act, and seotion 6 of the General Clauses Act. 
1897, shall apply upon such cesser of opera. 
tion of this Act as if it had then been repealed 
Sy a Central Act. 

2. Definition, — (1) In this Act, unless 
he context otherwise requires,— 

(a) ‘essential service” means— 

(i) any postal, telegraph or telephone ser- 

vice, including any service connected thers. 
mth; 
_ (ii) any railway service or any transport 
service for the carriage of passengers or goods 
by air or any other transport service for the 
‘Sarriage of passengers or goods by land or 
water with respect-to which Parliament hag 
power to make laws; 

(iii) any service connected with the opera. 
tion or maintenance of aerodromes, or with 
the operation, repair or maintenance of air. 
orafi, or any service in the International 
Airports Authority of India constituted under 
section 3 of the International Airports Autho. 
rity Act, 1971; . 

(iv) any “service in, or in connection with 
the working of, any major port, including 
@ny service Gonnected with the loading, un. 
loading, movament or storage of goods in any 
guch port; . 

(v) any service connected with the clear. 
ance of goods or passengers through thea 
Gustoms or with the prevention of smuggling; 

(vi) ay service in any establishment of, 
or conaected with, the armed forces of tha 
Union or in any other establishments or 
Anstallations connected with defence; 

(vii) any service in any establishment-or 
undertaking dealing with the production of 
goods required for any purpose: connected 
‘with defence; 

(viii) any service in any section of any 
industrial undertaking pertaining to a ache. 


duled industry on the working of which the . 
‘aafsty of such undertaking oz the employees 


employed therein depends. 
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Explanation. — For the purposes of this 
anb.clause, the expressions ‘industrial under- 
taking” and ''scheduled industry’ shall have 
the meanings respectively assigned to them 
in clauses (d) and (i) of section 3 of the Indus. 
tries (Development and Regulation) Act, 1951. 


(ix) any service in, or in connection with, 
fhe working. of any undertaking owned or 
controlled by the Central Government being 
an undertaking engaged in the purchase, pro- 
curément, storage, supply or distribution of 
foodgrains; 

(x) any service in, or in connection with 
the working of, any system of publica conser- 
vandy. sanitation or water supply, hospitals 
or dispensaries, in any Union territory, can- 
tonment area or undertaking owned or con- 
trolled by the Central Government; 


(xi) any servisə in connection with or in 
relation to banking; 

(xii) any services in any establishment or 
undertaking dealing with the production. 
supply or distribution of iia power, steel. or 
fertilizers; 

(xiii) any service In any oilfield or aiie, 
or in any establishment or undertaking dealing 
with the production, supply or distribution of 
petroloum and petroleum products; 

(xiv) any service in any mint or security 
prosz; 

(xv) any service in connection with elec. 


‘tions to Parliament or to the Legislatures of 


the States; 

(xvi) any gervics in connection with the 
affairs of the Union, not-béing a service spegi- 
fied in any of the foregoing sub-clauses; 

(xvii) any other service connected with 
matters with respect to which Parliament has 
power to make laws and which the Central 
Government being of opinion that strikes 
therein would prejudicially affect the main. 
tenance of any“public utility service the public 
safety or the maintenante supplies and services 
necessary for the life of the community or 


would result in the infliction of grave hardship — 


on the community, may, by notification in 
the Official Gazette, declare to be an essential 
gervica for the purposes of this Act; 

(b} strike” means the cessation of work by 
a body of persons while empl°ved in any 
essential service acting in combination or a 
concerted .refugal or a refusal under & com- 
mon understanding of any number of persons 


` who are oz have been so employed to continue 


to work or to accept work assigned, and 
includes — 

(i) refusal to work overtime where such 
work ig necessary for the maintenance of any 
essential ger vice; 


oril 
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. (ii) any other. conduct which is likely to 
‘Tegult.in or resulta in, cessation or substantial 
wxotardation of work in any essential service; 


_ (0o) words and expressions used in sections 8 
and 9 and not defined, but defined in the 
Gndustrial Disputes Act, 1947, shall have the 
ror aay respectively assigned to them in that 
Aot, 


(2) Evəry notification issued under sub- 
Clause (xvii) of clause (a)-of sub-section (1) 
shall be laid before each House of Parliament 
‘immediately after it ia made if if is in session 
-and on the first day of tha commencement of 
‘the next gassion of the House if it is not in 
aegsion, and shall cease to operate af the 
‘expiration of forty daye from the date of its 
‘being go laid or from the re-assembly of 
Parliament, a3 the case may be, unless before 
tha expiration of that period a resolution ap. 
„proving the issue of the notification Is passed 
‘by both Houses of Parliament, 


Explanation. — Where the Houses of Par- 
diament are summoned to reassemble on differ- 
‘ent dates, the period of forty days shall be 
zeekoned from the later cf those dates. 


(3) Any reference in this Act to any law 
‘which ig not in force in sny area and to any 
‘authority under such law shall, in relation to 
that area, be construed as a reference to the 
corresponding law in forca in that area and t3 


the corresponding suthoriéy under such corres- 


ponding law. 


8..Power to prohibit strikes in certain 
‘mployments, — (1) [f the Central Govern. 
‘ment ig satisied that in {he public interest it 
ig neceggary or expedient so t) do, it may, by 
general or special Ordor, prohibit strikes in 
any sgasential service specified in the Order. 


(2) An Order made under sub.section (1) 
Shall be published in such manner as tha 
‘Osntral Government conaziders best caleulated 
ġo bring it to the notice of the- persons affected 
dby the Order. 


' (3) An Order made wie sub-section (1) 
ishall be in force for six months only, but the 
-Oentral Government may. by a like Order, 
saxtend if for any period not exceeding six 
months if it ig satisfied that in the public 
ainteroat it is necessary or expedient go to do. 
(4) Upon the issue of an Order under sub- 

-gection (1),— 

. (a) no person employed in ‘any essential 
g@rvice to which the Orcer relates shall go or 
remain on strike; 


(b) any strike declared or. Hamna whe. 
‘ther before or after the issue of the Order, by 


persons employed in any such service shali be 


illegal. 
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_ &. Dismissal of employses participating 
in illegal strikes. — Any person, — 

(a) who commences a strike which is illegal 
under this Act or goes or remains on, or other. 
wise takea part in, any such striks; or 

(b) who instigates or incites other pergona 
to commence, or go Or remain ‘on, or other. 
wise take part in, any such atrike; 
shall be liable to disdiplinary action (includ- 
ing dismissal) in accordance with the same 


_ provisions as are applicable for the purpose of 


taking gach disciplinary action {including dis- 
missal) on any other ground under the terms 
and conditions of service applicable to him in 
rélation to his employment. 


5. Penalty for illegal strikes. — Any 
person who commences & strike which is 
illegal under thig Act or goog Or remains on, 
or otherwise takes part in, any such strike 
shall be punishable with imprisonment for & 
term which may extend to six months or with 
fine which may. extend to one thousand 
rupees, or with both. 

6. Penalty for instigation, etc. — Any 
person who instigates or incites other persons 
to take part in, or otherwise acts in further. 
ance of,- a strike which is illegal under thig 
Act shall be punishable with imprisonment 
for a term which may extend to one year. or 
with fine which may extend to two thousand 
rupees, or with both. 


7. Panalty for giving financial aid to 
illegal strikes. — Any person who know. 
ingly expends or supplies any money in 


‘furtherance or support of a strike which is 
illegal under this Act shall be punishable with 
imprisonment for a term which may extend 


to one year, or with fine which may extend 
to two thousand rupees, or with both. 


8. Power to prohibit lock-out in certain 
establishmeats.—(1) If the Central Govern- 
ment is satisfied that in the ~ public - interest 
it ig necessary or expedient go to do, it may, 
by general or special Order, prohibit lock- 
outs in any establishment pertaining to any 
essential service specified in the Order. 


(2) An Order made under sub-section (1) 
shall be published in’ snch manner as the 
Oentral Government considers best calcnlated 
to bring it to the notice of the persons affected 
by the Order. 

(3) An Order made under jab-sdelion (1) 
shall ba in force for six months only, but the 
Central Government may,. by a like Order, 
extend it for any period not exceeding six 
months if it is satisfed that in the public 
interest it ig necessary so to do. ; 

{4) Upon the issue of an Order under sub. 
Hoction (1),— -à 
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‘ (a) no employer in relation to an establish. 
ment to which the Order applies shall Gom- 
mence any lock-out ; 

.(b) any lock-out declared or commenced 
whether before or after the issue of the Order 
by any employer in relation to an establish. 
ment to which the Order applies shall be 
illegal. 

(5) Any employer in relation to an esta- 
blishment who commences, continues or 
- otherwise acts in furtherance of a lock.out 
which ig illegal under this section, shail be 
punishable with imprisonment for a term 
which may extend to six months, or with 
fine which may extend to one thousand rupees: 
or with both. 

9, Power to prohibit lay-off in certain 
establishments.—(1) If the Oentral Govern- 
ment is satisfied that in the public interest 
it is necessary or expedient so fo do, it may, 
by general or special Order, prohibit lay-off, 
on any ground other than shortage of power 
or natural calamity, of any workman (other 
than @ badli workman or a casual workman) 
whose name is borne on the muster rolls of 
any establishment pertaining to any essential 
service specified in the Order. 

(2) An Order made under -sub.gection (1) 
shall be published in such manner as the 
Central Government considers bast calculated 
to bring it to the notice of the persons affected 
by the Order. 

(3) An Order made under jabaan (1) 
shall be in force for six months only, but the 
Central Government may, by 4 like Order, 


extend it for any period not exceeding six . 


months if it is satisfied that in the public 
interest it is necessary or expedient go to do. 

(4) Upon the issue of an Order under sub. 
section (1) — ` 

-(a) no employer in relation to an establish. 
ment to which the Order applies shall lay-off 
or Gontinue the lay-off of any workman (other 
than a badli workman or acasual, workman) 
whose name is borne on the muster rolls of 
guch establishment unless such lay.off is due 
to shortage of power or to natural calamity 
and any Iaying-off or continuation of laying. 
off shall, unless such laying-off or continua- 
tion of laying-.off is due to shortage of power 
or to natural calamity, be illegal ; 


(b) a workman whose laying-off is illegal 


under clause (a) shall be entitled to all the 
benefits under any law for the time being in 
force ag if he had not been laid-off. 

(5) Any employer in relation to an esta. 
~blishment who lays off or continues the 
~laying-off of any workman shall: if such 
-Jaying-off or continuation of laying.off is 
illegal under this section, be punishable with 
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imprisonment for a term which may extend ~ 


30 six months, or with fine which may extend 
bo one thousand rupees, or with both. i 


40. Power to arrest without warrant, — 


. Notwithstanding anything contained in the 


Code of Oriminal Procedure, 1973, any police 
officer may arrest without warrant any person 
who is rèasonably suspected of having com- 
mitted any offence under thig Act. 


41. Offences io be tried summarily.— 
Notwithstanding anything contained in the 
Code of Oriminal Procedure, 1973, all offences 
under this Act eball- be tried in a summary 
way by any Metropolitan Magistrate, or any 
Judicial Magistrate of the First Class specially 
ampowered in this behalf by the State 
‘overnment and the provisions of Ss. 262 to 
265 (both inclusive) of the said Code sbalil, ag 
rar as may be, apply to such trial : 


Provided that in a cage of conviction for 
any offenca in a summary trial under this 
section, if shall be lawful for the Magistrate 
to pass a sentence of imprisonment for any 
farm for which such offence is punishable 
undar this Act. 


42. Act to override other laws. — The 
provisions of this Act and of any Order issued 
thereunder shall have effect notwithstanding 
anything inconsistent therewith contained im 
the Industrial Disputes Act, 1947, or in any 
other law for the time being in force. 


18. Amendment of Act 41 of 1980. — 
During the continuance in force of this Act, 
iho Essential Services Maintenance (Aseam)} 
Act, 1980, shall have effect as if,— 


(a) in section 2,— 

(1) in sub-section (1),.— 

(i) clauge (a) had been omitted ; 

(ii) for clause (b), the following clausee 
had been substituted, namely :~~ 

‘(b) ‘‘essential cervice” means — 

(i) any transport service for the carriage 
af passengers or goods, by land or water, with 
respect to which the Legislative Agsembly 
of the State of Assam has power to make 
laws ; 

-(ii) any service connected with the produc. 
tion, storage, supply or distribution, as the 
Case may be, of gas or water ; 

(iii) any service connected ‘with the maint. 
enance of public health and sanitation, includ. 
ing hospitals and dispensaries ; 

(iv) any public services and posts in con- 
rection with the affairs of the State, and also 
cersona appointed to the secretarial staff of 
tne Legislative Assembly of the State of 
Assam; ~ 

(v) any otber service or employment or 
Glass thereof, connected with matters with 
respect to which the Legislative Assembly of 


A. L Be 


rit 


a? 


“a 


1982 


the State of Assam has powsr to make lawa 
and which the State Government, being of 
opinion that strikes there:n would prejudi- 
alally affect the maintenance of any public 
utility service, :the publio safety or the 
maintenance of the supplies and services 
necessary for the life of the community or 
would result in the infligzion of grava hard- 
ship on the community, msy, by notification 
in the Official Gazette, declare to be an 
essential service for the puzvogses of this Act ; 

(bb) “State Government’ meang the State 
Government of Assam ;’; 

(2).in sub-section (2), for the worde, bra. 
ckets and figures ‘under sub.clause (xiv)”, 
the words, brackets and figure 
Clause (v)” had been substituted ; 

(b) in Sections 3 and 9, for the words 
“appropriate Government’, wherever they 
occur, the words ‘State Government’ had 


been substituted. 


14, Repeal and saving. — (1) The Essen. 
tial Services Maintenance Ordinance, 1981, is 
hereby repealed. 

(2) Notwithstanding such repeal, anything 
done or any action taken under the said 
Ordinance shall be deemed io have been done 
or takon under the corresponding provisions 
of this Act. 


EE ——— 
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India Limited held by ‘The Burmah Oi] 
Company Limited" and for the acqui- 
sition and transfer of the right, title 

- and interest of the Assam Oil Company 
Limited and ‘The Burmah Oil Company 
(india Trading) Limited” in relation to 
their undertakings in India and thereby 
to secure that the ownership and control 
of crude oil and gas produced by Oil 
India Limited and of crude oil gas and 
petroleum products produced by the 
undertakings in India of the Assam Oil 
Company Limited and of petroleam 
products marketed and distributed by 
the said undertakings and the under. 
takings in India of “The Burmah Qil 
Company (India Trading) Limited” are 
so distributed as best to subserve the 
common good. 


Whereas “The Burmah Oil Company 
Limited” (a foreign company) has at present 
the ownership of, and control over, a signi- 
ficant portion of arude oil, gas and petroleum 
products produced, marketed and distributed 
in India by reason of the fact that Oil India 
Limited, wherein it holds fifty por cent. of 
the shares, and one of its subsidiaries, namely, 
the Assam Oil Company Limited are carrying 
on the business of exploration and production 
of crude oil, gas and petrofeum products, and 
the gaid Assam Oil Company Limited is algo 
carrying on through itg undertakings in India 
and through the undertakings in India of 
“The Burmah Oil Company (India Trading) 
Limited”, another of the subsidiaries of ‘The 
Burmah Oil Company Limited”, the business 
of marketing and distribution of petroleum 
products: 


And whereas it is expedient in the publio 
interest that the shares of the said Oil India 
Limited held by “The Burmah Oil Company 
Limited” and the undertakings in India of 
the said Assam Oil Company Limited and 
"The Burmah Oil Company (India Trading) 
Limited” should be acquired; 


And whereas such acquisition is for giving 
effect to the policy of the State towards secur. 
ing the principle specified in olause (b) of 
article 39 of the Constitution as the owner- 
ship and control of the material resources of 
the community, to wit, crude oll, gas and 
petroleum products produced by the gaid Oil 
India Limited and by the undertakings in 
India of the Assam Oil Company Limited 
and marketed and distributed by the under. 
tekinga in India of the ssid Assam Oil Com- 
pany Limited and ''The Burmah Oi] Company 
(India Trading) Limited”, would by reason 
of such acquisition become vested in the State 
and. thereby so distributed ag beat to aubgerve 
the common good; 


A. 1. R. 


Be it enacted by Parliament in the Thirty- 
second Year of the Republic of India as 
follows:-~ 


OHAPTER I 
PRELIMINARY 


d. Short title, — This Act may be called 
the Barmah Oil Oompany [Acquisition of 
Shares of Oil India Limited and of the Under. 
takings in India of Assam Oil Oompany 
Limited and the Burmah Oil Company (India 
Trading) Limited] Aot, 1981. 

2. Definitions. — In this Act, unless the 
context otherwise requires, — 

(a) “appointed day” means such date as the 
Central Government may, by notification, 
appoint; 

(b} "Burmah Oil Company” means "The 
Barmah Oil Company Limited’, a company 
incorporated in Scotland and having its regis- 
tered office at 48, St. Vincent Street, Glasgow, 
Sectland; 

(0) “Government company” means a com- 
pany ag defined in section 617 of the Com. 
panies Act, 1956; 

(d) “notification” means a notification 
published in the Official Gazette; 


(e) ‘'Oil India’ means the Oil India Limit. 
ed, being a company as defined in the Com. 
panies Act, 1956, and having its registered 
office at Daliajan,; District Dibrugarh: 


(£) ‘prescribed’? msang prescribed by rules 
made under this Aot; 

(z) "specified company” means a company 
spedified in clause (h); 

(h) “two companies” means, — 

(i) the Assam Oil Company Limited s com- 
pany incorporated in the United Kingdom and 
having its registered office at Burmah House, 
Pipars, Way; Swindon, England; and 

(if) “The Burmah Oil Company (India. 
Trading) Limited.” a company incorporated 
in Scotland and having ita registared-office at 
48, St. Vincent Street, Glasgow, Scotland, 
being foreign companies within the meaning 
of section 591 of the Companies Act, 1956 ; 


(i) words and expressions used herein and 
not defined inithe Companies Act,£1956, have 
the meanings respectively assigned to them in 
that Act. 

OHAPTER II 
AOQUIBITION OF THN SHARES OF Orn INDIA 
HELD BY Buruan Oru OomPany 

3. Transfer and vesting of certain 
shares of Oil India in the Central Govern. 
ment. — (1) On the appointed day, all -the 
shares in the capital of Oil India held by 
Burmah Oil Company shall, by virtue of this 
Act, stand traneferred to, and vegisd in, the 
Central Government. 


di 
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(3) All the shares which have vested in the 
Central Government undsr sub-section (1) 
shall, by force of such vesting, be freed and 


discharged of all trusts, abilities, obligations, © 


mortgages, charges, liens and other encum. 
brancos affecting them. 

- (3) Any dividend payablə by Oil India to 
the shares which have vested in the Oentral 
Government under sub.section (1) in respect 
of any period beginning 7rom the lst day of 
January, 1977: shall ba payable to the Cen- 
tral Government. 


4, Management of Oil India. — (1) For 
the purpose of enabling Cil India to function 
ag a Government company, the Central Gov- 
ernment may, by notification, make such 
amendments in the memorandum and articles 
of association of that company and such other 
provisions as it may consider necessary. 


(2) Any amendments in the memorandum 
and articles of association of Oil India and 
sny other provisions made under sub.sec- 
tion (1) shall have effeot notwithstanding 
ee contained in tbe Companies Act, 


OHAPTES IIT 


ACQUISITION OF THE UNDERTAKING OF THE 
TWO OCMPANINS 


5. Transfer and vesting in the Central 
Government of the undertakings in India 
of the two companies. — On the appointed 
day, the right, title and interest of each of 
the two companies in relation to its under. 
takings in India shall, ky virtue of this Act, 
stand transferred to, and vested.in, the Cen- 
tral Government. 


6. General effect of vasting. — (1) Sub- 
ject to the provisions of sub-section (2), the 
undertakings of each specified company shalt 
be deemed to inolude ali assets, rights, 


powers, authorities and privileges and all 


property, movable and immovable, including 
any designs, trade marks trade names, styles 
of labelling, station decor or any distinotive 
colour schemes, oash balances, reserve funds, 
book debts, investments ard sll other rights 
and interest in, or arising out of, such pro. 
perty as were, immediatsly before the ap. 
pointed day, in the ownership, possession, 
power or control of the specified company: in 
relation to its undertakings in India, and all 
books of: account, registers, records and all 
other doduments of whatever nature relating 
thereto and shall also ba dsemed to include all 
borrowings, liabilities (inalading the liability 
for tha payment of taxes if any. and for the 


payment of any pension and other. pensionary 


benefits to the persons employed in relation to 
ite undertakings in India) and obligations of 
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whatever kind of the epeeified company in. 
z8lation to its undertakings in India : 

Provided that remittances outside India of 
any money for the payment of pension or 
other pensionary benetits shall be subject to 
the rules and regulations for the time being 
in force in relation to such remittances. 


(2) The undertakings in India of :'The 
Burmah Oil Company (India Trading) Limi. 
ted’’ shail not include the shares held by the 
said company in the Tin Plate Company of 
India Limited, & company as defined in the 
Companies Act, 1956, and having its registered 
office at 4, Bankshall Street, Calontia.700001 


(3) The profits earned, or the losses suffer. 


ed, ag the Gase may be, by each specified com. 


pany in relation to ita undertakings in India 
from the 1st day of January, 1977, shall be 
payable to, or, as the ease may be, borne by, 
the Central Government. 


(4) Unless otherwige expressly provided by 
this Act, all deeds, bonds, agreements, powers 
of attorney, grants of legal representation and 
other instruments of whatever nature in rela- 
tion to the undertakings in India of a specified 
company subsisting or having effect im. 
mediately before the appointed day, and to 
which the gpecified company is & party or 
which are in favour of the specified company 
shall be of as full force and effect against or 
in favour of the Central Government and may 
be enforced or acted as fully and effectively 
as if in the place of the specified company, the 
Central Government had been a party thereto 
or as if they had been issued in fayour of the 
Central Government. 

(5) If, on the appointed day, any suit, 
appeal or other proceading of whatever nature 
(including proceeding before any authority) in 
relation to undertakings in India of a specified 
company which have been iransferred to, and 
vested in, the Central Government under ged- 
tion 5ie pending by or against that specified 
company, the same shall not abate, be dis. 
continned or be, in any way, prejadicially 
affected by reason of the transfer of the 
undertakings in India of the specified company 
or of anything contained in this Act but the 
suit, appeal or other proceeding may be con. 
tinued, prosecuted and enforced by or against 
the Central Government. 


(6) The Promotion Agresment and Supple. 
mental Agreement entered into on the 14th 
day of January, 1958 and the 16th day of 
February, 1959, regpectively, to which the 
Central Government, the Burmah Oil Com. 
pany and ithe Assam Oil Oompany Limited 
were parties, and the Adopting Agreement. 
and the second Supplemental Agreement en. 
tered into on the 14th day of March, 1952 
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and the 27th day of July, 1961, respectively, 
to which the Osntral Government, the Bur. 
mah Oil Company, the Assam Oil Company 
Limited and Oil India Limited, were parties 
shall be deemed to have baen terminated 
with effect from the lst day of January, 
1977, and accordingly the rights, liabilities 
and obligations arising out of such Agrea- 
ments shall be deemed to have been extin. 
guished on and from that date : . 


- Provided that Clause 12 of the said Second 

Supplemental Agreement shall, in go far as it 
relates to the rights. Liabilities and obliga. 
tions of Oil India Limited, continua in force 
up to and inclusive of the financial year of 
that company ending- on the 31st- day of 
March, 1982. 


' 7. Special provisions as to certain 
rights and interests held by the spasified 
companies before the appointed day,— 

(1) Evary right or interast in respect of any 
property in India (including a right under 
any lease or under any right of tenanoy or 
any right undar any arrangement fo secure 
‘any premises for any purpose), which a speci- 
fied company held, immediately before the 
. appointed day, shall, notwithgtanding any. 
thing contelnad in any other lew or in any 
agreoment or instrument relating t3 such 


right or interest, vast in, and be held by, the . 


Central Government on and after that day 
on the same terms and conditions on which 
fhe specified company would have held it, if 
no negotiations had taken place for the agqui- 
sition by the Oentral Government of the 
undertakinga in India of the specified com- 
pany or, as the cage may be, if this Act had 
nos been passed. 


(2) If at any time after the 2nd day of 
February, 1974 (being the date on which the 
Oeniral Government’s policy for acquiring 
undertakings engagad in the production, 
marketing or distribution of petroleum pro- 
ducts was made known) and before the ap- 
pointed day a specified company surrendered 
or otherwise relinquished any right or inter- 
est in respect of any property in India (inolud. 
ing a right under any lease or under any 
night of tenancy or a right under any arrange. 
ment to secure any premises for any pur- 
poses), than, for the purposes of thia Act, 
notwithstanding anything contained in any 
other law or in any agreement or instrument 
relating to guch right or interest, the Osntral 
Government shall, on and after the appointed 
day, be entitled to such right ov interest on 
the same terms and conditions on which the 
gpecified company would have been entitled 
to such right or interest if it had not sarren- 
dered or otherwise relinquished such right or 
interest-and this Act had not been passed : 


Provided that nothing in this sub-section 
shall apply to any right or interest sarren. 
derad or otherwise relinguished by the spedi- 
fied company before the appointed day for 
sufficient monetary consideration. 


(3) On the expiry of the term of any lease, 
tenancy or arrangement referred to in sub. 
section (1) or sub-section (2), such lease or 
tenancy or arrangement shall, if so desired 


by the Oentral Gavernment, be renewed or 


Gonjinued, so far as may be, on the same 
farms and conditions on which the lease or 
tenancy or arrangement was originally grant. 
ed or entered inf3. 

8. Removal of doubts. — (1) For the rea- 
moval of doubts; it is hereby declared that 


- the provisions of Sections 5, 6 and 7 shall 


apply to the extent to which any property 
appertains to the business carried on by each 
specified company in India; and to the rights 
and powers acquired, and to debta, liabilities 
and obligations incurred, and to contracts, 
agreements and other instruments made, by 
the specified company in Indig, and to pro. 
ceedings relating to those matters pending. 
in any court or tribunal or before any other 
authority, in India. 


(2) If any question arises as to whether 
any property appertained, immediately before 
the appointed day, to any business of a specl- 
fied company in India or whether any rights, 
powars, debts, Liabilities or obligations wera 
acquired or ingurred or any contract, agreg- 
ment or other instrument was made by a 
specified company for the purposes of its 
business in India, or whether any documentg 
relate to those purposes, or whether the pro. 
visions of Section T apply in relation to any 
property, the question shall ba raferred to 
the Ogntral Government which shall, after 
giving a reasonable opportunity of being 
heard to the persons interested in the matter, 
decide if in auch manner as it may think fit, 


9. Power of Central Government to 
direct vesting of the undertakings of 
sperified companies in one or mora Gor- 
ern ‘nent companies. — (1) Notwithstanding 
anything contained in Sections 5,6 and 7, 
the Central Government may, subject to such 
terma and conditions ag it may think fit to 
impose, direat, by notification. that the right, 
title and interest and the liabilities of each 
spacifigd company in relation to its under. 
takings in India whieh have vested in that 
Government undar Seotion 5 shall, instead 
of continuing to vest in the Central Govern- 
monk, yest in one or more Government com- 
paniag sither on the dats of the notification 
or on such earlier or later date (not being a 
date earlier than the appointed day) ag may 
be specified in the notification. ; 
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' (2) When the right, title and interest and 
éhe liabilities of a spedi fied company in rela. 
éion to its undertakings in India vest in one 
or more Government companies under sub- 
section (1), all the rights and liabilities of 
the Oentral Government in relation to such 
anderfakings shall, on and from the date of 
such vesting, be deemed to have become the 
rights and liabilities, respectively, of tha 
Government company or companies. 


(3) The provisions of Sections 5,6 and 7 
shall, so far as may be, apply in relation to 
such Government company’ ór- companies as 
they apply in relation to the Oentral Govern- 
ment and for this purpose references therein 
te the ‘‘Oentral Government” shall be oon- 
étrued a3 references to such Government 
company or Gjmpanies. 


OHAPTER IV 
PAYMENT OF AMOUNT 


40. Payment of amount to Barmah Qil 
Company. — (1) For the transfer to, and 
vesting in, the Gentral Government under 
Section 3 of the shares of Oil India, and for 
the transfer to, and vesting in, the Central 
Government under Section 5, of the right, 
title and interest of each specified company 
in relation to its undertakings in India there 
ahall be paid by the Central Government an 
aggregate amount of rupses twenty-one crores 
and fifty-six lakhs, frea of taxes, to the 
Burmah Oil Company and such amount shall 
be allowed tobe remitted to that company 
in one instalment in pound sterling calculated 
@i the rate of exchange in force on the date 
of such remiitance. 


(2) Where the amount specified in sub. 
aection (1) ig not paid on or before the 15th 
day of October, 1981, it shall carry simple 
interest, free of taxes, at the rate of eight 
per cont. por annum from that date, till the 
date of its payment. 


OHAPTER V 
‘PROVISIONS RELATING TO EMPLOYEES 


44. Transfer of service of existing em- 
ployees of the specified companies. ~ 
(1) Every wholo.time officer or other emplo. 
yee of a specified company who was immedia- 
tely before the appointed day, employed by 
that company in connection with its under. 
fakings in India, and every whole.time officer 
or other amployee of a specified company who 
was, immediately before the appointed day, 
femporarily holding any assignment outside 
India shall, on the appointed day, become an 
officer or other employee, as the case may be, 
of the Central Government or the concerned 
Government company (hereinafter referred to 
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ag the successor Government. company) in 
which the right, title and interest of the 
specified Gompany in relation to its under- 
takings in India hava vested under this Act 
and shall hold office or service under the 
Central Government, or the succeesor Govern. 
ment company, as the case may be, on the same 
terms and conditions and withthe same rights 
to pansion, gratuity and other matters as would 
have been admissible to him if there had been 
no such vesting and shall continue to do so 
unless and until hia employment under the 
Central Government or the successor Govern- 
ment company is duly terminated or until hia 
remuneration and conditions of service aré 
duly altered by the Central Government or 
the successor Government company. 

(2) Subject to rules made in this behalf 
under section 22, every whole-time officer or 
other employes of Oil India who was, imme. 
diately before the appointed day, employed 
by it in India, and every whole.time officar or 
other employee of Oil India who was, imme. 
diately before the appointed day, temporarily 
holding any assignment outside India shall, 
on and from that day, continue to be an officer 
or other employee of Oil India on the same 
terms and conditions and with the same rights 
to pension, gratuity and other matters ag are 
admissible to him immediately before that 
day and shall continuo to hold such office 
unless and until his employment under Oil 
India is duly terminated or until his remune- 
ration and conditions of servica are duly 
altered by that company.. 


(3) If any question arises ag to whether 
any person was & whole.time officer or other 
employes of a specified company, or as to 
whether sny officer or other employes was 
employed wholly or mainly in connection 
with the undertakings of that company in 
India immediately before the appointed day, 
or whether any whole-time officer or other 
employee of a specified company was tempo- 
rarily holding any assignment outside India, 
the question shall be referred, within a period 
of two years from the appointed day, to the 
Central Government which shall after giving 
an opportunity of baing heard to the person 
concerned in the matter, decide it Jn such 
manner ag it thinks fit and such decigion shall 
be final. 


(4) Notwithstanding anything contained in 
the Industrial Disputes Act, 1947, the Pay- 
ment of Gratulty Act. 1972, or in any other 
law for the time being in force, the transfer 
of the services of any officer or other emplo- 
yee, under sub-section (1), shall not entitle 
any auch officer or other employee to sny 
compensation or gratuity under those Acts or 
such other law; and no such claim shali'be 
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entertained by any Court, tribunal or other 
authority. | 

42. Provident, superannuation, welfare 
fund, etc. — (1) Where a provident, superan. 
nuation, welfare or other fund has been esta. 
blished by a specified company for the benefit 
of the persons employed by it in connection 
_ with its undertakings in India, or for the 
benefit of such persons and persons employed 
by Oil India, the moneys relatable to the 
employees — 

(a) whose services are transferred by or 
under this Act to tha Central Government or 
the successor Government company, or, as the 
case may be, continued with Oil India, or 

(b) who are in receipt of pension or other 
pensionsry benefits immediately before the 
appointed day, 
shall, out of the moneys standing, on that day, 
to the credit of such provident, supesrannua. 
tion, welfare or other fund, siand transferred 
to, and vested in, the Central Government or 
the successor Government company, or Oil 
India, ag the casa may be, free from any trust 
that may have been constituted by the speci- 
fied company in respect thereof. 

(2) The moneya which stand transferred. 
under sub.section (1), to the Central Govern. 
mentor the successor Government company 
or Oil India shall be dealt with by the Central 
Government or that company, or Oil India, as 
the case may be, in euch manner as may be 
prescribed. 

(3) The successor Government company or 


Oil India, as the case may be, shall, as soon 
as may be after the appointed day, constitute, 


in respect of the moneys and other: assets 


which are transferred to, and vested in, it 
under this section, one or more trusts having 
objects as similar to the objects of tha existing 
trust, ag in the clrcumstances may be practic. 
able; go, bowever, that the rights and interests 
of the beneficiaries of the trust referred to in 
sub-section (1) are not, in any way, prejudiced 
or diminished. 3 

(4) Where all the moneys and other agsets 
belonging to an existing trust are transferred 
to, and vested in, the Central Government, or 
the successor Government company or Oil 
India under this section, the trustees of such 
trust shall, as from the date of such vesting, 
stand discharged from the brust except as 
respects things done or omitted to be done 
before the date of such vésting. 


OHAPTER VI 
- MISCELLANEOUS © 


13. Effect of Act on other laws. — The 
provisions of this Act shall have effect not. 
withatanding anything inconsistent therewith 


A. 1. & 


contained in any other law for the time being: 
in force or in any instrument having effect by 
virtue of any law other than this Act or im 
any decree or order of any Court, tribunal or 
other authority. - 


14. Duty to deliver possession of proper: 
ties, atc. — (1) Where any property apper-. 
taining to any undertaking in India of a speci- 
fied company has been transferred to, and 
vested in, the Central Government or the. 
a Government company under this 

Cu 

(a) every person in whose possession, Gus- 
tody or control any such property may bes. 
shall on a demand by the Central Govern. 
ment or the successor Government company, 
as the case mesy be, deliver the property to 
the Oentral Government or the successor. 
Government company, ag the case mey be,. 
forthwith; | 

(b) any person who,- immediately betore 
such vesting, has in his possession, custody or 


‘control any books, documents or other papere 


relating to the undertakings in India of the 
specified company, shall be liable to account: 


- for the said books, documents and paper to the: 


Central Government or the successor Govern. 
meni company, as the case may be, and shall 
deliver them up to the Central Government 
or that company or to such person as the 
Central Government or that company may 
authorise in this behalf. 


(2) Without prejudice to the other provi. 
gions contained in this section, it shall be 


lawful for the Osntral Government or the 


successor Government: company to take alb 
necessary stops for taking possession of all: 
properties, which have been transferred to,. 
and vested in, it under thie Act. 


19. Contracts to continue unless termi. 
nated by Central Government. — (1) Every 
contract, other than an-Agreement referred to 
in gub.gection (6) of section 6, entered into by: 
a specified company for any service, sale or 
supply in India, and in force immediately: 
before the appointed day, shall, unless termi. 
nated under sub-section (2), within a period 
of two years from the sppointed day, continue 
to be of full force and effect against or in: 
favour of the Central Government or, as the: 
Gage may be, the successor Government com. 


‘pany. 


(2) The Central Government may, if it ig. 
natighed that any contract referred to in sub. 
section (1) is unduly onerous or has beem 
entered into in bad faith or is detrimental to 
the interests of that Government or the suc. 
cosscr Government company, as the case mey 
be, by order in writing, sither terminate such 
contract or make such alterations or modifica. 
tione therein ag it may think fit: 


‘@ 


+ 
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Provided that the Oantral Government shall 
not terminate any contract or make any alters- 
tion or modification therein except after 
giving to the partias to the contract, & reason- 
able opportunity of being heard and except 


~ after recording in writing, its reasons for such 


termination, alteration or modification, ag the 
Gase may be. 


46. Penalties. — Any person who,— 


(a) having in his possession, custody or 
control any property forming part of any 
undertaking in India of a spsoified company, 
wrongfully withholds such property from the 
Central Government or the Successor Gov- 
ernment company; or 


(b) wrongfully obtains possession of or re. 
tain; any property forming part of any under. 
taking in India of a specified company; or 

(e) wilfully withholds or fails to furnish to 
the Central Government or the successor Gov. 
ernment company or any person specified by 
the Central Government or that conpany, any 
books, documents or other papers relating to 
any undertaking in India of a specified com- 
pany which may be in his possession, custody 
or eontrol; or 

(d) fails to deliver to the Central Govern- 
ment or the successor Government company: 
any assets, books of accounts, registera or other 
documents in hig possession, custody or control 
relating to any undertaking in India of & 
specified company; or 


(e) wrongfully removes or destroys any 
property forming part of any undertaking in 
India of a specified company, 
shall be punishable with imprisonment for a 
term which may extend to two years, or with 
fine which may extend to ten thousand rupees, 
or with both. 


17. Offences by companies. — (1) Where 
an offence under this-Act has bsan committed 
by a company, every person who, at the time 
the offence was committed was in charge of, 
and was responsible. to, the company for the 
conduct of the business of the company, ag 
well as the company, shall ba deamed to be 
guilty of the offence and shall be liable te ba 
proceeded against and punished accordingly : 


Provided that nothing contained in this 
sub-section shall render any such person Hable 
to any punishment, if he proves that the 
offence was committed without his knowledge 
or that he had exercised all due diligence to 
prevent the commission of such offence. 

(2) Notwithstanding anything contained in 
sub.section (1), where any offence under this 
Act has bean committed by a. company and it 
is proved tbat the offence hag bean committed 
with the consent or connivance of, Or. is attri. 
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butable to any neglect on the part of, any 
diregtor, manager, secretary or other officer of 
fhe company, such director, manager, secre- 
tary or other officer shall be deemed to be- 
guilty of that offence and shall be liable to be- 
proceeded against and punished accordingly. 

Explanation. — For the purposes of this- 
section — 

(a) ‘company’? means any body corporate- 
and includes a firm or other association of: 
individoals; and 

(b) ‘‘director’’, in relation to a firm, means: 
a partner in the firm. 


48. Protection of action taken in good 
faith. — No suit, prosecution or other legal. 
proceeding shall lie against the Central Gov- 
ernment or the successor Government com- 
pany or any of its officers or other employees: 
for anything which isin good faith done or- 
intended to be done under this Act, 


49. Cognizance of offences. — Notwith. 
standing anything contained in the Code off | 
Oriminal Procedure, 1973, no court shall take- 
cognizance of any offence against thls Act: 
except on a complaint. in writing, made by” | 
the Central Government or any officer antho-- 
rised in this behalf by that Government. 


20. Indemnity. — Every officer of the- 
Oentral Government and every officer or.other~ 
employes of the successor Govérnment com. 
pany shall he indemnified by the Central 
Government or the successor Government: 
company, &8 the case may be, against alk: 
losses and expenses incurred by him in, or 
in relation to, the discharge of his duties: 
under this Act except such as have beem- 
caused by his own wilful act or default. 


21. Power to remove difficulties. wo [g 
any difficulty arises in giving effect to the- 
provisions of this Act, the Central Govern. 
ment may, by order. not inconsistent with the- 
provisions of this Act, remove the diffieulty : 

Provided that no such order shall be made- 
after the expiry of a period of two mente from: 
the appointed day. 


22. Power to make rules. — (1) The Gen. © 
iral Government may, by notification, make: 
rules to carry out the provisions of this ‘Act. 

(2) Every rule made by the Central Goy. 
ernment under this Act shall be laid, as goon-: 
as may be after it is made, before eask- 
House of Parliament, while it is in session; 
for a total period of thirty days which may 
be comprised in one session or in two or more: 
successive sessions, and if, before the expiry 
of the session immediately following the- 
seasion or tho successive sessions aforesaid; 
both Houses agree in making any modifieation~ 
in the cule or both Houses agree that the: 
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xulo should not be made, the rule shail there- 
‘after have effect.only in such modified form 
or be of no effect, as the case may be; 40, 
however, that any such modification or annul- 
ment shall be without prejudice to the vali- 
ear of anything previously done under that 
cule. 
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THE MARITIME ZONES OF INDIA 
(REGULATION OF FISHING ` 
BY FOREIGN YESSELS) 
ACT, 1984 
*( Kot No. 42 of 1984) 
(21th September, 1984 ) 
An Act to provide for the regulation of 
fishing by forsign vessels in cartain 
maritime zones of India and for mat- 
tars connected therewith. 


Be it enicted by Parliament in the Thirty. 
second Year of the Republic of India as 
follows :—- 


CHAPTER I 
PRE LIMINARY 


4. Short title and commencement,- — 
(1) This Act may be called THE MARITIME 
ZONES OF INDIA (REGULATION OF 
FISHING BY FOREIGN VESSELS) AOT, 
1981. 

(2) It shall coma into force on such date as 
the Central Government may, by notification 
in the Official Gazette, appoint: 

Provided that different dates may be ap. 
rointed for different provisions of this Act 
and any reference in any guch provisions to 
the Gommencement of this Act shall be cong- 
trued as a reference to the coming into force 
of that provision. 

2. Definition.—In this Act, unless the con- 
text otherwise requires,— 


(a) “exclusive economle zone of India” 
means the exclusive economic zone of India 
in accordance with the provisions of section 7 
of the Territorial Waters, Continental Shelf, 
Exclusive Economic Zone and other Maritime 
Zones Act, 1976. 


(b) fsh” means any aquatic animal, whe- 
ther piscine or not, and inaludes shell fish, 
crustacean, molluses, turtle (chelonia), aquatic 
mammal (the young, fry, eggs and spawn 
thereof), holthurians, coolenterates, sea weed, 
coral (porifera) and any other acquatie life; 
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(c)\"'fishing” means cateLing, taking, kil- 
fing, attracting or pursuing fieh by any method 
and includes the processing, Dresorving, trans. 
ferring, receiving and transporting of fish; 


(d) ‘foreign vessel” maansa any vessel other 


` than an Indian vessel; 


(e) ‘Indian vessel” means— 


(I) a vessel owned by Government or by a 
@orporation established by a Uentral Act or a 
Provincial or State Act, or 


(I1) a vessel — 

(i) which is owned wholly by persons to 
eash of whom any of the following descrip. 
tions applies: — 

(1) a citizen of India; 

(2) a company in which rot legs than sixty 
ger cent. of the share capital ia held by citi- 
zens of India; 


(3) a registered co-operative society every 
member whereof is a citizen of India or 
where any other co-operative society is & 
member thereof, every individual who is & 
member of sagh other co.oxerative society is 
@ Gitizen of India; and 

(il) which is registered urder the Merchant 
Shipping Act, 1958 or under any other Con. 
ral Act or any Provincial or State Act. 


Heplanation. — For the purposes of this 
alauso, "registered co-operative society” 
means & səsiaty registered or deemed to be 
segistered under the Oo.ozerative Societies 
Act, 1912, or any other law relating to 6o- 
operative societies for the t.me being in forge 
in any States 

(£) “licence” means a licence granted under 
section 4; 

(g) ''maritime zones of India’ means the 
4éerritorial waters of India or the exclusive 
economic zone of India: 


{h) ‘'masier”, in relation to a vessel, means 
%he person for the time being having com- 
mand or charge of the vessel; 


(i) “owner”, in relation to a vessel, inalu- 
des any agsociation of parsors, whether incor- 
porated or not, by whom tho vegsel is owned 
or chartered; 

(j) “parmit” means a permit granted or 
deemed to have basn granted ander gation 5; 

(k) “‘presoribad” méang prescribed by rules 
made under this Act; 


(1) ‘processing’, in relation to fishing, 
Ancludes dleaning, beheading, filleting, shelling, 
pesling, icing, freezing, canning, salting, 
amoking, cooking, pickling, drying and other. 
wiso preparing or preserving fish by any other 
‘method; 
` (m) "specified ports” means such ports a3 
ého Oentral Government mey, by notification 
in the Official Gazette, specify for the pur- 
sones of this Act; 
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(n) ‘territorial waters of India” moans 
the territorial waters of India in accordance 
with tha provisions of saction 3 of the Terri. 
torial Waters, Ooutinental Shelf, Exclusive 
Economic Zona and other Maritime Zonas 
Act, 1976; 

(o) ''vessel” insluies any ship, boat, sailing 
vessel or other description of vessel. 


CHAPTER II 
REGULATION OF FISHIXG BY FORBIGN VESSELS 


‘8. Prohibition of fishing in maritime 
zones of India by foreiga vessels. — Sub. 
ject to the provisions of this Act, no foreign 
vessel shall, except under and in accordanie 
witb- . 

(a) a licence granted under section 4; or 

(b) a permit granted under section 5, 
by the Oentral Government, be usad for 
fishing within any maritime zone of India. 


4. Geant of licences. — (1) The owner of 
a foreign vessel or any other person [not 
being in cither case any person to whom any 
of the descriptions specified in aub-items (1) 
to (3) of itom (i) of sub-clause (IL) of clause 
(e) of section 2 applies] who intends to use 
guch vessel for fishing within any maritime 
zone of India, may make an application to the 
Central Government for thé grant of a licence. 

(2) Every application under sub-section (1) 
shall bə in sach form and shall ba accom. 
panied by such fees ag may ba prescribed. 


(3) No licence shall be granted unless the 


Central Government, having regard to such 


matters ag may be prescribed inthe public 
interest in this behalf and after making such 
inquiry in respect of such other matters as 
may be relevant, is satisfied that the licenca 
may be granted. 

(4) Every order granting or rejecting an 
application for the issue of e & licence shall ba 
in writing. 

(5) A licence granted under this seation — 

(a) shall bo in guch formas may be pre- 
scribed; 

(b) shall ba valid fo: guch areas, for such 
period, for such method of fishing and for 
such purposes as may be specified therain; 

(o) may be renewed from time to time; and 

(d) shall be subject to such conditions and 
restrictions ag may be presaribed and to such 
additional conditions and . restriotiona as may 
be specified therein. 

(6) A person holding a licence under this 


‘geation shall ensure that every person em- 


ployed by him complies in the course of such 
employment, with the provisions of this Aot, 
or any rule or order made thereunder and. 
the conditions of such licence. 
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8. Prohibition of fishing by Indian 
citizens, eto., using foreign vessels. — (1) 
Every Indian citizen and every person to 
whom any ofthe descriptions specified in 
- gub.item (2) or (3) of item (i) of sub-clause 
(II) of clause (e) of section 2 applies, who 
intends to uge any foreign vessel for fishing 
within any meritime zone of Ioaia, may make 
an application to the Central Government for 
a permit to use such vessel for such purpose. 

(2) Every application under sub-section (1) 
shall be made in such form and shall be ac- 
companied by such fees as may be prescribed. 


(3) No permit shall be granted unless the 


Central Government, having regard to such 
matters as may be prescribed in ihegpublic 
interest in this behalf and making puch ine 
quiry in respect of such other matters as 
may he relevant, is satisfied that the parmi 
may be granted. 


(4) Every order granting or rejecting an 
application for the grant of such permit shall 
be in writing. 

(5) A permit granted under this section— ` 

{a) shall be in such form as may be pres- 
_oribed; 
`` (b) shall be valid for such areas, for such 
period, for such method of fishing and for 
such purposes ag may be specified therein; 


(co) may be renewed from time to time: and 


(@) shall be subject to such conditions and 
restrictions ag may be pressribed and to such 
additional conditions and restrictions as may 
be specified therein. 


(6) A person holding a permit under this 
section shall ensure that every person em. 
ployed by him complies, in the course of 
such employment, with the provisions of this 
Act or any rule or order made thereufider 
and the conditions of such permit. 

(7) Notwithstanding anything contained in 
the foregoing provisions of this section, or ia 
section 3, any permission granted to an Indian 
sitizen to use or employ foreign fishing ves- 
sels in any maritime zone of India and in 
force immediately before the commencement 
of this Act shall, if the terms and conditions 
of such permission are. not inconsiatent with 
the provisions of this Act, be deemed to be 
a permit granted ander this section and such 
permission shall continue to be in force after 
guch commencement onthe same terms and 
conditions, including the conditions as to the 
area of operation and the period of ita vali. 
dity, and the provisions of this Act shall, go 
far as may be, apply to such permission. 


8. Cancellation or suspension of Licence 
or permit. — (1) The Central Government 
may, if there is any reasonable cause to be. 
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lieve that the holder of any licence or permit. 
has made any statement in, or in relation to,- 


any application for the grantor renewal of: 


euch licence or permit which ia incorrect or 
false in material particulars or hag contra- 
vyened any of the provisions of this Act or aay 
rule or order made thereunder or of the pro. 
visions of any licence or permit or any condi- 


tions or restrictions specified therein, suspend. 


such licence or permit, as the case may be, 
pending the completion of any inquiry againsh 
such holder for making such incorrect or {alee 


statement or for such contravention, aB the: 


cage may be. 


(2) Where the Central Government is satis— 
fied, after making such inquiry 49 is necessary, 


A. L ‘Bs : 


that the holder of any licenoe or permit har . 


made such incorrect or false atatement an is- 
referred to in’ sub-section (1) or has contra. 
venced the provisions of this ‘Ack, rule or order 
made thereunder or of the provisions of any: 
lisence or permit or any conditions or restric 
tions specified therein, it may, without pre- 
judica to any other penalty to which sueh 
holder may he liable under the provisions of 
this Act, cancel auch licence or permit, as the 
Case may be. 


(3) Every person whose licence or permit 


hag been sugpended under gub-section (1) shall, 
immediately aitor such suspension. stop using: 
the foreign fishing vessel in respect of which 
suah licence or permit is given and shall not 
resume such fishing until the order of suspen- 
sion has been revoked. 


(4) Every holder of a licence or permit 
which is suspended or cancelled shall, immo- 
diately after such suspension or Cancellation: 
surrender such licence or permit. as the case- 
may be, to the Central Government. 


7. Foreign, vessel entering maritime. 
zones of India without licence or permit. 
to stow gear. — Where any foreign vessel. 
enters any maritime zone of India without æ 
valid licence or permit granted under this 
Act, the fishing gear, if any, of such vessel 
shall, at all times while it ia in such zone, be- 
kept stowed in the prescribed manner. - 


8. Fishing for soientific rvasearch, in- 
vestigation, etc.— Notwithstanding anything: 
contained in gection 3, the Central Govern- 
ment may, in writing, permit a foreign vessel: 
to be used for fishing within any maritime: 
zone of India for the purpose of carrying out- 
any scientific research or investigation or for 
any experimental fishing in accordance with: 
such terms and conditions ag may be pre- 
soribed. 


4) 


“A982 


OHAPTER ITI 
POWERS OF SSAROH AND SRIZURER 


9._ Kuthorised officers and their powers. 
—(1) Any officer of tha Ooast Guard consti. 


# Guted under the Coast Guacd Act, 1978, or 


ms 


wy 


guoh other officer of Government as may be 
authorised by the Central Government may, 
for the purpose of asdertainicg whether or not 


‘the requirements of this Aci hava basu com. 


plied with, either with or withoutla warrant, — 


(a) stop or board a foreizn vassel in any 
Maritime zone of India and cearch such vessel 
for fish and for equipment usad or capable of 
boing aged for fishing: 


(b) require the master of such vessel to 
produce — 

(i) any Licence, permit. log book or other 
‘document relating fo the vassel and axamine 
or take copies of such Licance. permit, log book 
ear document; 


(ii) any catch, net, fishing gear or other 
equipment on board such vessel or belonging 
to the vessel and examine such fish, net, gear 
aquipment: 

(c) make such inquiries az may ba necessary 
to asdartain whether any offence under this 
Act has been committed. 


{2) Where the officer referred to in -sub- 
g@oction (1) (hereinafter referred to as autho- 
aiged offcer} has reason ta believe that any 
foreign vessel hag been. is b3ing or is about to 
pe, used for committing an offence under this 
Act, he may, with or without a warrant,— 


(a) seize and detain auch vessel, including 


any fishing gear, fish, equipment, stores or . 


‘Gargo found on board such vessel or belonging 
‘to the vessel. and seize and detain any fishing 
gear abandoned by the vessel; 


(b) require the master of the vessel go 


seized or detained to bring such veggel to any . 


specified port; 


(c) arreat any person who, auch officer -has 
a@eason to believe, hag committed such an 
‘offence. 

(3) In taking any action under gub.aec- 
‘tion (2). the authorised officer may use such 
doraa a3 may be reagonably necessary. 


(4) Where any vessel o- other things are 
sized or any parson has been arrested, under 
@ub-section (2),— 


(a) the vessel or other thinga so sized 
‘hall, as soon as possible, be produced before a 
Maststrate competent to try an offence under 
hig Act who shall make such order ag he may 
‘deem fit for the retention or custody of sach 
vessel or things with Government or with any 
‘Other authority penling the completion of any 
proceedings for the prosecuzion of any offanca 
under this Act or for its usa by such authority 
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during such retention or custody on such forma 
and conditions as tha Magistrate may think fit 
to impose; 


Provided that the Magistrate may, on an 
application made by the owner or master of 
such veasel in ithe presoribed form. order the 
rolease of the veasel or other things so seized 
on the owner or mastar farnishing security in 
the form of cash or a bank guarantee for an 
amount not less than fifty per cent. of tha 
value of the vessel or things so seized; 


Provided further that where any -fish so 
seized ig subject to deterioration, the.Magis. 
trate may authorise the sale af suot fish and 
the depositing of the proceedd.of such sale in 
Court; 

(b) tha arrested person shall, ag soon as 
possible, be informed of the grounds for such 
arrest and hoe shall, without unnocessary 
delay. ba producad bafore sugh Magistrate, 
aud 

(o) the Oantral Government shall be In. 
formed of such geizure or arrest and the 
datails thereof: 


(5) Where, in pursuance of the commission 
of any offence under this Act, any foreign 
vessel ig pursued bayond the limits of the - 
exclusive economic zone of Indis, the powers 
conferred on an authorised offiser by this 
section may be exercised beyond such limits 
in the circumstances and to the extent recog. 
niged by international law and State practice. 


OHAPTER IV 
OFFRNOES AND PHNALTIES 


40. Panalty for contravention of seg- 
tion 3. — Where any foreign vagsel is used 
in contravention of the provisions of section 3, 
the owner or master of such vessel ghall,— 

(a) in a case where sugh contravention 
takes place in any area within the territorial 
waters of India, be punishable with imprison. 
ment for a term not exceeding three yeara 
or with fing not exceeding rupeag fifteen 
lakhs or with both; and 


(b) in a case where such contravention 
takeg place in any area within the exclusive 


‘economic zone of India, bs punishable with 


fine not exceeding rupees ten lakhs. 


41. Panalty for contravention of licenaea, 
— Whoever contravenes the provisions of any 
licence shall be punishable with fine not 
exceeding rupees ten lakhs. 

42. Penalty for contravention of par. 
mit. — Whoever contravenss the provisions 
of any permit shall be punishable,— | 

- (a) where such contravention relates to the 
area of operation or mothod of fishing spegi. 
fied in such permit, with fine not exceeding 
rupe3a five lakhs; aad 
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: (b) in any other case, with fine not exceed. 
ing rupees fifty thousand. 


i3. Confiscation of vessels, etc. — (1) 
`- ‘Where any person is convicted of an offence 
under section 10 or section 11 or section 12, 
the foreign vessel used in or in connection 
with the commission of the said offence, 
together with its fishing gear, equipment, 
stores and cargo and any fish on board such 
ship or the proceeds of the sale of any fish 
ordered to be sold under the second proviso 
to clause (a) of sub-section (4) of rection 9 
ehall also be liable to confiscation. 


_ (2) The foreign vessel or other things con- 
fiscated under sub-section (1) shall vest in the 
Qentral Government. 


44, Penalty for contravention of seg- 
‘tion 7, — Where any foreign vessel is found 
in any maritime zone of India in contraven- 
tion of the provisions of section 7, the owner 
or master of such vessel shall be punishable 
with fine not exceeding rupees five lakhs. 


45, Penalty for obstruction of autho- 
_ Fised officers, — If any person— 


_ (a) intentionally obstructs any authorised 
‘officer in the exercise of any powers conferred 
under this Act; or 


(b) fails to afford reasonable facilities to 
the authorised officer or his assistants to board 
the vessel or to provide for adequate security 
to such officer and assistante at the time of 
entry into the vessel ór when they are on 
‘board such vessel; or _ 


(a) fails to stop the vessel or produce the 
licence, permit, log book or other document 
_or any fish, net, fishing gear or other equip. 
ment on board such ‘vessel, when required to 
do so by the authorised officer, 


he shall be punishable with imprisonment for 
s term which may extend to one year or with 
fine not exceeding rupees fifty thousand or 
with both. 

46. Court to pass certain orders, — 
Where any person ia convicted of an offence 
under this Act, the Court may, in addition to 
awarding sny punishment, order that any 
costs inaurred in connection with the reten. 
tion or custody of the vessel during the 
pendency of any proceedings for the prosecu. 
tion of an offence under this Act, as reduced 
by the smount, if any, realised out of the 


use of the vessel by the authority with whom - 


such vessel was retained or kept in custody, 
shall be payable by the person convicted. - 


47. Offences by companies. — (1) Whore 
an offence under this Act has been committed 
by a company, every person who. at the time 
the offence was committed, was in charge of, 
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and wag responsible to, the company for the 
conduct of the business of the company, as 
well ag the company, shall be deemed to be 
guilty of the offence and shail be liable to be 
proceeded against and punished accordingly : 


Provided that nothing contained in this. 


sub.section shall render any such person liable 
tó any such punishment provided in this Aob 


if he proves that the offence was committed. 
without his knowledga or that he had exer... 


ciasd sli due diligence to prevent the com.. 
mission of such offence. 


(2) Notwithstanding anything contained iw 
sub-section (1), where en offence under thim 
Act has beeu committed by a company and it 
ia proved that the offence has been committed. 
with the consent or connivance of, or is 


attributable to any neglect on the part of, 
any director, manager, secretary or other. 


officer of the company, such director, manager,. 
sadretary or other officer shall also be deemed 
to be guilty of that offence and shall be liable 
to be proceeded against and punished accord- 
ingly. 


seation, -~ 


(a) “company” means a body corporate and 
indludes a firm or other agsociation of indivi. 
dualg; and 


(b) “dirsctor”, in relation to a firm, meane 
a partner in the firm, 


OHAPTER V 
MISOSLLANEOUS 


48. Offences to be cognizable. — Not. 


withstanding anything contained in the Code 
of Oriminal Procedure, 1973, every offence 
punishable under this Act shall be. cognizable. 


49. Cognizance and trial of offences, — 
(13 No Court shall take cognizance of any 
offence punishable under this Act except on æ 
report in writing of the facts constituting auc 
offence made by an authorised officer. 


(2) No Court inferior to that of a Metro-. 
politan Magistrate or a Judicial Magistrate of 


the first class shall try any offence under this. 


Aci. 


20. Magistrate's power to impose en- 
hanced penalties. _ Notwithstanding ANY a. 


thing contained in Section 29 of the Oode of 
Oriminal Procedure, 1973, it shall be lawful. 
for any Metropolitan Magistrato or any Judi. 
cial Magistrate of tha first class specially em. 
powered by the State Government in this. 


Aat. 


A. L Esi 


Explanation. — For the purposes of thie 


behalf to pass any sentence authorised by this 


D yi 


1982. 


‘94, Place of trial. — Any person com- 
mitting an offence under this Act or any rules 
mada thereunder may be tried for the offence 
in such place as the Osntral:Government may, 
by general or special order, published in‘ the 
a Official Gazette, direct in this schalf. 


29, Presumptions.—(1) Where any offence 
ig alleged to have been committed under the 
provisions of this Act, the place of commission 
of such offenca ghall be presumed on the basis 
" of the certified copy of the relevant entry in 
the log book or other offisial record of the 

. vessel or aircraft which waa csed in connec. 
tion with the detection of tha offence. 


(2) Where any foreign vessel is found 
within any maritime zone of India and the 
fishing gear of such vessel is not stowed in 
the prescribed manner or fsh is found on 
board such vessel, it shall be presumed, unless 
athe contrary is proved, that the said vessel 

was used for fishing within the zone. 


28. Protestion of action taken in good 
faith. — (1) No suit, prosecution or other 
legal proceeding shall He against any person 
for anything which is in good faith done or 
intended to be done in pursuance of the pro- 
visions of this Act. 


(2) No suit or other legal proceeding shall 
lie against the Government for any damage 
caused or likely to be caused for anything 
which is in good faith done or intended to be 
— in pursuance of the provisions of this 

ob. 


-24. Act to supplement other laws. — 
The provisions of this Act shall be in addition 
to and not in derogation of the provisions of 
„any other law for the time being in force. 


25. Power to make rubes. — (1) The 
Oentral Government may, by notification in 
the Official Gazette, make rulss for carrying 
out the purposes of thia Act. 


(2) In particular and without prejudice to 
the generality of the foregoing power, auch 
rules may provide for all or any of the tol- 
lowing matters, namely ;-— 


(a) the form in which an application for a 
licence or permit may be made and. the fees 
that shall accompany sach application ; 


(b) the matters which may be taken into 
“account in the granting cf licences and 
permits ; 


{c) the form of licences end permits and 
the conditions and restrict.ons subject to 
which licences and permits may be granted ; 
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(d) the manner in which the fishing gear 
of a foreign vessel shall ba kept stowed under 
Section 7 ; 


(o) the terms and conditions under which a. 
foreign vessel may be permitted to be used: 
for fishing within any maritime zone of Indis. 


_ for the purpose of carrying out any scientific: 
“research or investigation or for any experts: 


mental fishing under Sestion 8;- 
(f) the form in which an application may 


be made for releasing the vessel or other. 


things. seized under the first proviso to 
clause (a) of sub-section (4) of Seation 9 ; 


(g) any other matter which ig required tc. 
be. or may be, prescribed. 


(3) In making any rule under this‘ section:. 
the Central Government may provide that a. 
contravention thereof shall be punishable with: 
fine which may extend to fifty thousand. 
rupees. 


(4) Every rale made under this section: 
shall be laid, as soon ag may be after it ip 
made, before sach House of Parliament, while 


it is in session, for æ total period of thirty - 
days which may be comprised in one session.” ~ 


or in two or More guccessive sessions, and if, 
before the expiry of the session immediately 
following the session or the suceessive sessions 
aforesaid, both Houses agree in making any. 
modification in the rule or both Houses agrea. 
that the rule should not ba made, the rula, 


shall thereafter have effect only in such” 


modified form or be of no effect, as the cage 
may bs; so however, that any such modifica. 
tion or annulment shall ke without prejudice: 
to the validity of anything provints done: 
under that rale. 


26, Removal of difficulties.—(1) If any: 
difficulty arises in giving effect to the provi. 
siops of this Act, the Central Government. 
may, by order published in the Official 
Gazette, make such provisions not inconsistent. 
with the provisions of this Aot as may appear’ 
to it to be necessary for removing the ifn. 
culty: 


Provided that-no order shall be made under 
this section after the expiry of three yoarg 
from the commencement of this Act. 


(2) Every order made under this section: 
shall be laid, as soon as may be after it ip- 
made, before each House of Parliament. 


Pa 


"Se [hotas] 


‘THE MERCHANT SHIPPNIG (AMEND. 
MENT) ACT, 1981. 


- #(Act No..43 of 1981) 
(28th September, 1981.) 


‘Zn Act further to amend the Merchant 
Shipping Act, 1958, 


Be it enacted by Parliament in the Thirty. 


-gecond Year of the Republic of India as ` 


“yollows :— 

1. Short title. — This Act may be called 
‘THE MERCHANT SHIPPING (AMEND. 
,MENT) AOT, 198}. 


2. Amendment of section 21. — In sec. 
tian 21 of the Merchant Shipping Act, 1958 
(hereinafter referred to ag the principal Act),— 

(i) in the opening portion, for the word 
Waither”, the word ‘‘any” shall be substituted; 

(ii) in clause (b), the word ''or” shall be 
added at the end; 

(iii) after clause (b), the following clause 
eghall be inserted, namely :— 

“{g) a co-operative society which satisfies 
_ .$he following requirements, namely :— 

(i) the co operative society is registered or 
. „deemed to be registered under the Co.opera- 
. : etive Sosities Act, 1912, or any other jaw 
' „relating to co-operative societies for the time 
being in force in any State; 

(ii) every individual who is a member of 
” the co-operative society and where any other 
.go-operative society is a member theraof, 

avery individual who ia a member of auch 
«Other co-operative society, is a citizen of 
- ‘Endia.”. : i 

3. Amendment of seotion 25, — In 
@lause (a) of section 25 of the principal Act, 
after the words ''a company”, the words "or 
A Go.operative society” shall be inserted. 

4. Amendment of section 26.— In see- 
-tion 26 of the principal Act, after the worda 
Sa company” at both the places where they 
occur, the words ‘or a GO,operative society” 
„ahell ba inserted. 

5. Amendment of seotion 29. — In Bed. 
‚fion 29 of the principal Act,— 

(i) in the opening portion, after the words 

“a company”, the words ''or a co-operative 
.,gociety” shall be inserted; 3 


(ii) im clause (a), for the words, brackets 
‘letter and figures “'or in the case of a com- 
pany, whether the company satisfies the re. 
quirements specified in clause (b) of sec. 

ction 21”, the words, brackets, letters and 
as 


* Received the assent of the President on 28.9. 
1981 Act published in Gaz, of India, 29-9. 
1981, Part Il-S- 1, Ext., p. 337, 

For Statement of Objects and Reasons, see 
Gaz. of India, 16-4-1981, Part II-S, 2, Ezt., 


p. 298 
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figures ‘‘or in the ease of a company or a oo. 
operative society, whether the company or the 
co-operative society satisfies the requirements 
epecified in clause (b) or, as the case may be, 
clause (0) of section 21” shall be substituted; 

(iii) in clauge (d), after the words ‘the. 
company”, the words “or the co-operative 
society” shall be ingerted. 

6. Amendment of section 45. — In sub- 
section (2) of section 45 of the principal Act, 
for the words, brackets, letter and figures "or | 
any company which satisfies the requireménts 
specified in clause (b) of section 21”, the 


. words, brackets, lettera and figures “or any 
company or any co-operative society which 


satisfies the requirements specified in clauge {b) 
or, as the case may be, clange (o) of seg- 
tion 21” shall be substituted. 

7. Amendment of section 406. — In sub- 
section (1) of section 403 of the principal Act. 
after the words “or a company”, at both the.. 
places where they occur, the words “or a? 
co-operative society” shall be inserted. l 

8. Amendment of section 407. — In sub- 
section (1) of section 407 of the principal Aof, 
for the words, brackets, letter and figures ‘‘or 
a company which satisfies the requirements 
specified ‘in clause (b) of section 21”, the 
words. brackets, letters and figures ‘‘or sa 
company or a Go-operative society which setis- 
fies the requirements specified in clause (b) 
or, as the case may be, clause (0) of gec- 
tion 21” shall be substituted. 

9, Amendment of section 415. — In gec- 
tion 415 of the principal Act, for the worda, 
brackets, letter and figures “or & company 
which gatishes the requirements specified fn 
clause (b) of section 21”, the words, brackets, 
lottere and figures “‘or a company or 4 Go- 
operative socisty. which satisfies the require... 
ments gpecified in clause (b) or, as the case™ 
may be, clause (s) of section 21” shall be 
substituted. ; 

10. Amendment of section 431. — In sub- 
section (1) of section 431 of principal Act, for 
the words, brackets, letter and figures ‘‘or a 
company which gatisfies the requirements 
specified in clausa (b) of section 21”, the 
words, brackets, letters. and figures "or a 
company or a co-operative society which satis- 
fies the requirementa specified in clause (b) 
or, as the cage may be, clauga(c) of section 21” 
shall be substituted. 

44. Amendment of saction 441, — In 
section 441 of the principal Act, in clause (a)y 
of the Explanation, for the words ‘‘‘company” 
includes a firm’, the words ‘''scompany™ in- 
cludes a Co operative. society, a firm’ shall be 
substituted. ! 


‘Ra BPE EE. recor eT 


+ a, 


- ». 
ie fa 


1983 
THE SUGAR UNDERTAKINGS (TAKING 


OVER OF MANAGEMENT) AMEND. 
MENT ACT, 1981. 


*(Act No. 44 of 1981) ` 
[39th Noxember, 1981.) 
En Act farther to amand the Sugar Under. 


‘takings (Taking Over of Management) 


‘Act, 1978. 


Be it enacted by Parliament in the Thirty. 
second Year of the Republic of India ag 
follows :— 


' 4. Short titla, — This Act may be called 
THE SUGAR UNDERTAEINGS (TAKING 
OVER OF MANAGEMENT) AMENDMENT 
ACT, 1981. 


9. Amsndmant of gaction 3 of Act 49 of 
4978. — In section 3 of the Sugar Under. 
takings (Taking Over. of Management) Act, 
1973, in sub- section (5),— P 


' (a) the words “‘the per:.od so specified is 
less than three years. from zhe date of vesting 
and” shall be omitted; 

(b) for the words "three years”, 
in the proviso, the words “' 
be eee 


occurring 
Six years” shall 


‘THE OIL INDUSTRY (DEVELOPMENT) 
i ' AMENDMENT AGT, 1984. 
+ Aot No, 45 of 1984.) 
{10th Dacambar, 1981. J 
En Act to amand the Ja Industry (Deve. 
_ lopment) Act, 1974. 


Be it enacted by Parliament i in the Thirty. 
second Year of the Republic of India ag 
follows :— 


4. Short title. — This Act may be called 


. THE OIL INDUSTRY (DEVELOPMENT) 


AMENDMENT ACT, 1981. 


24. Amendment of the Schedule. — In 
the Schedule to the Oil Industry (Develop. 
iment) Act, 1974, in Sl. No. 1 relating to 
crude oil, for the entry in she third column, 
the entry “Rupees three hundred per tonne,” 
phall be substituted. i 


_ [*] Received the assent of the President on 
~ 80 11-1981 Act published in Gaz. ‘of India, 
80-11-1981, Part If S. 1, Ext.,-p. 341, 
For Statement of Objects and Reasons, see 
_ Gaz, of India, 28-11 I9EL, Part II-S., 2, Ext., 
(4] Received the assent cf the President ‘on 
10-12-1981 Act published in Gaz, of India, 
11-12-1981, Part II-S, 1 Ext., p. 343. 
. For Statement of Objec- s and Reasons, see 
See a India, 17-9. 1981, Part II-S. 2, Ext; 
P» (3 


(Warch) 1982 Acts g (1) £8 pagos), 


' The Beedi Workers We ttat’e Gess {Amdt ) Act, 1964 


[Rot 41) | 33 


THE ECONOMIC OFFENCES (INAPPLI- 
CABILITY OF LIMITATION) . 
. AMENDMENT ACT, 1981. 
(Act No. 46 of 1981 Xt 
[15th December, 1981.] 
An Act Further to amend the Esonomic 
Offences (Inapplicability of Limitation) 
Act, 4974, © 
Be it enacted by Parliament in-the Thirty. ` 
second Year of the Republic of India ag 
follows i 


4. Short title. — This Act may be called 
THE ECONOMIC OFFENCES (INAPPLI. 
CABILITY OF LIMITATION) AMENDMENT 


- ACT, 1981. 


9, Amendment of the Schedule. — In 


- the Economic Offences (Inapplicability of 


Limitation) Act, 1974, in the Schedule, after 
entry 20, the following entry shall be in- 
serted, namely’: — ! 
“21. The Industries (Development and 
Regulation) Act, 1951 (65 of 1951).”. 


THE BEEDI WORKERS WELFARE 
CESS (AMENDMENT) ACT, 1981. 


(Act No, 47 of 1984)** 
f46th December, 1984 J 


An Act to amend the Besdi Workers Wel- 
fare Cass Act, 1976, 


Be it enacted by Parliament in the Thirty- 
second Year of the Republic of. India as 
follows :— 

4. Short title and commencement. — (1) 
This Act may be called THE BEEDI WOR. 
KERS WELFARE CESS (AMENDMENT). 
ACT, 1981. 

(2) It shall come into fores on such date 
as the Central Government may, ‘by notifica: 
tion in the Official Gazette, appoint. 


9. Amendment of long title. — In the 
Beedi Workers Welfare Cess Act, 1976 (here: 
inafter referred to as the principal Act), in 
the long title, for the words “tobacco issued 
for the manufacture of beedi”, the words 
manufactured beedis’’ shall ba substituted. 

3. Amendment of section 2, — In sec. 
tion 2 of the principal Act, after clause (b), 
the following clause shall be inserted, 
namely i~ 


- [t] Received the assent of the President on 


15-12-1981 Act published in Gaz of India, 
16-12-1481, Part II-S. 1, Ext., p, 345, 

Eee Statement of Objects and Reasons, see 

Gaz. of India,-1-9-1981,; Part II-S. 2, Ext., 


p.5 
[e*] PReceived the aseent of the President on 
"15-12-81 Act published in Gaz, of India, 
16-12 81, Part II-S. 1, Ext.» p, 347. 
For Statement of Objects and Reasons, seo 
oe of India, 14-9- 1981, Part II. S, 2 Ert, 
R. O81, 


| 34. [Aot 48) 


(o) words and expressions used but not 
defined -in this Act and defined in the Central 
Excises and Salt Act. 1914, shall have the 
meanings respectively vessigned to them in 
that Ach”. . 

i, Substitution of new section for soc. 
tion 8. — For section 3 of the principal Act, 
the following section shall be sukstituted, 
namely :— 

“3. Levy and collection of. cess on` 
Manufactured beedis. — (1) With effect 
from such date ag the Central Government 
may, by notification in the Official Gazétte, 
appoint, there shall be levied and collected 
by way of cess for the purposes of the Beedi ` 


Workers Welfare Fund Act, 1976, a duty of ~ 


excise on manufactured beedis at such rate 
which shall not be less than ten paise or 
more than fifty paise per thousand manufac. 
tured beedis, as the Central Government may, 
_ from time to time, fix by notification in the 
Official Gazetta. 

(2) The duty of excise devia under sub- 
section (1) shall be in addition to any cesg ‘or 
duty leviable on- manufactured beedis (whe- 
ther spelt as such or as birid or in any other 
manner) under any law for the time being 
‘in foree.” 

6. insertion of new section 3.4.— After 
section 3 of the principal Act, the following 
section shall be inserted, namely : — , 

_, "3.4. Application of Act 1 of 494% to - 
sess. — The provisions of the Central Excises 
and Salt Act, 1944 or the rules thereunder, 
including those relating to refunds and ex. 
emption from duty, as in force from time to - 
time, shall, so far as may be, apply in rela. 
tion to the levy, collection and refund of, or 
‘exemption from, -cess under thig Act, as they 
apply in relation to the levy, collection and 
refund of, or exemption from, duties of 
excise in respect of manufactured. Siri under 
that Act.”. 


6, Amendment of section T. — Tn sec. 
tion 7 of the principal Act, in sub-section (2), 
clause (a) shall be omitted.j ~ 


eo ee 


THE ANTI-APARTHEID (UNITED 
NATIONS CONVENT iON) 
ACT, 1981 


*( Act No. 48 of 1981) 
[48th December, 1984.] 


| xi Kat to give effect to tha International 
- Convention on the Suppression and 
. Punishment of tha Crime of Apartheid, 


_ (*) Received the assent of the President on 
18-12-1981, Act published in Gaz, of India; 
19-12-1981, Part II-S. 1, Ext, p. 349, 

. For Statement of Objects and Reasons, see 
Gaz, of India; 27-11-1980, Part II-S, 2, 
Ext, p. 1144, - 


The Anti-Apartheid (United Nations Converition) Act, 1981 


the Suppression and Punishment of the 
Crime: of Apartheid was adopted by the 
General Assembly of the United Nations on 
the Thirtieth day of November, 1972; 

And whereas Indis, having, accedad to the 
said Convention, should make provisions for 
giving effect to it; 

Be it enacted by Parliament inthe Thirty. 
‘second Year of the Republic of India ag 
follows :— ` 


-- 4, Short title and extent. — 0) Thig 


Act may be called THE ANTI-APARTHEID 


(UNITED NATIONS CONVENTION) AUA 


1981. : 

(2) It extends to tho. Jola of India, 

2. Application of tha International 
Convention on the Suppression and 
Punishment of the Crime of Apartheid. — 
-(1) Notwithstanding anything to the contrary 
contained in any other law, such of the pro. 


visions of the International Convention on 


tha Suppression and Punighment of the 


RB, LR 


Whereas an International Convention on 


: Orime of Apartheid as are get out inthe `` 


Schedule shall have the force’ of law in 
India. . 
(2) The Central Goorman may, from 


time to time, by notification in the Offcial., 


Gazette, amend the. Schedule in conformity . 


with any amendments, duly made and adopt. 


.ed, of the provisions of the said Convention. 


got out therein. 


(3) Every notification issued under sub. . . 
~gection (2) shall be laid, as soon a3 may be 


after it ig issued, before each Houge of 
parliament. 


3; Punishment tor international oriml. 
nal responsibility. — “very person to 
whom international criminal responsibility 
applies under article IIL of the said Con. 
vention, as set out in the Schedule, shall be 


punished with death, or imprisonment for ' 


lifs, or imprisonment for a term which may 
extend to ten years, and shall also ke liable 
to fine. ` 


- Explanation. — For the purposes óf thia- 


section, the reference in clause (a) of arti. 
cle III of the said Convention to “article II” 
shall-be construed as a reference to the pro. 


_ visions of article IL of that Convantion ag 


ses out in the Schedule, : e 


4. Offences by companies, organisations 
or institutions. — Where an offense under 


this Act has been committed by a company. 


or an organisation or an institution, every 
persoh who, at the time the offence was 
committed, was in charge ‘of, and was 
responsible to, the Gompany, organisation - ‘Or 
institution, as the case may bó, for the con. 


duct of its business or affair, shall-be deemed 


as 


Be 
» 


t A: 


te 


1983 
to be guilty of the offence md shall be liable 
to be Proana against and pinished accord. 
ingly. - 

Provided that nothing onlainel in this 
Section shall render any such. person liable 
to any punishment provided in this Act if he 
proves that the offence was committed with- 
out his knowledge or that he exercised all 
due diligence to prevent the commission of 
such offence. 

Explanation. — For the purposes of this 
section, “company” means any body corporate 


end includes & firm or other association of 


individuals. 


§. Place of trial, — Any person commit- 
ting an offence under section 3 may be tried 
for the offence in any place in which he may 
be found or in such other place ag the Central 
Government may, by genezal or special order, 


published in the Official Gazette, direct in 


this behalf. 

6. Pravious ` sanction of the Cantral 
Government for arrest or prosesution. — 
No person shall be arrested or prosecuted in 
respect of any offence under sectiun’3 except 
with the previous sanation of the Central 


‘Government or such officer or ‘authority ag 


may be authoriged by that Government o 
order in writing in this behalf. 


T. Provisions as to Extradition Act. — 
For the purposes of tha Extradition Act 
1962, the offence under section 3 shall not 
be considered to be an offence of a: political 
character. 


THE SOHEDULE 
(See sections 2 and 3) 


PROVISIONS OF THE INTERNATIONAL 
. CONVENTION ON THE SUPPRESSION 
AND PoNISHUBENT CF TIE CRIME `` 
or Apartheid WEIOH SHALL 
HAVE roRoH oF LAW 
x tt x 5 
Article II 


For the purpose of the orasent Convention, 
the term “the crime of apzrtheid,” which 


k shall include similar policies and practices of 


racial segregation and discrimination as prac- 
tised in southern Africa, shall apply... to the 
following inhuman acts commitied for the 
purpose of establishing ard maintaining domi. 
nation by one racial groip of persons over 
any other racial group Df persons and syste. 
matically oppressing them :. 

(a) Denial to a member or members of a 


-racial group or groups of the tight to life and 


liberty of person: 
(i) By murder of members of a racial 


l group or groups ; 
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(ii) By the infliction upon the members of 
a racial group or groups of serious bodily or ` 
mental harm, by the infringement of their 
freedom or dignity or by subjecting them to 
torture or. to cruel, inhuman or Mograding 
treatment or punishment ; 

(iii) By arbitrary arrest and illegal impri. 
sonment of the members of a Tacial group or 
groups : 

(b) Deliberate impesition on a racial en 
or groups of living conditions calculated to 
cause its or their physical destruction in 
whole or in part; 

* * * # 

(e) Exploitation of the labour of the mem. 
bers of a racial group or groups, in particular 
by submitting them to forced labour : 

(f) Persecution of organisations and per. 


‘sons, by depriving them of fundamental rights 


and freedoms, because they oppose apartheid. 


Article IIT 

International criminal responsibility shall 
apply, irrespective of the motive involved, to 
individuals, members of organizations and 
institutions and representatives of thé State, 
whether residing in tae territory of the State 
in which the acts are 3 perpetrated or in some 
other State, whenever they : 

(a) Commit, participate in, directly incite 
or conspire in the. commission of the acts 
mentioned in article II of the present Con. 


“vention ; 


(b) Directly abet, encourage or co-operate 
in the commission of the crime of apartheid. 
* * * * 


THE CINEMATOGRAPH (AU ENDMENT) 
ACT, 1984 
*(Aot No. 49 of 1984) 
[18th Desamber, 1981.] 


An Sot further to amend the Cinemato- 
graph act, 1952. 


Ba it enacted by Parliament in the Thirty- 
second Year of the Republic of Tndia as 
follows :=— 


1. Shori title and commensament. — 
(1) This Act may be called THE CINEMATO. 
GRAPH (AMENDMENT) ACT, 1981, 


(2) It shall come into force on such data’ 
as the Central Government may, by notifica. 
tion in the Official Gazette, appoint. 


rae 





T=] Received the assent of the President on 
18-12-1981, Act published in Gaz. of India; 
19-12-1981, Part II-S, 1, Ext. p. 353. 

For Statement of Objects and Reasons, sea 
choy India; 24-12-1930, Part [1-S, 2, Ext., 
P. e 


s% [Act 49] 


' 2. Amendment of section 9, — In gee. 
tion 2 of the Cinematograph Act, 1952 (here. 
inafter referred to ag the principal Act),— 

(a) for clause (b), the following shall be 
substituted, namely := = 

'(b) “Board” means the Board of Film 
Cortification constituted by the Central Gov. 
ernment under section 3;’; 

(aa) after clause (b), the following clause 

‘shall be inserted, namely :— ae 

‘(bb) "certificate? means the certificate 
granted by the Board under section 547; 

(b) after clause (f), the following clauses 
shall be inserted, namely :—_ 

‘(g) “regional officer’? means a regional 
officer appointed by the Central Government 


under. section 5 and includes an additional ` 


regional officer and an assistant regional 


officer ; 

(h) “Tribunal” means tho Appel_ate Tri. 
bunal constituted under section 5D.’. 

3. Amondment of sestion: 8. — In sec- 
tion 3 of the principal Act, in sub- 
section (1),— | 

(a) for the words ! ‘Board of Film Cen- 
gors,” the words Board of Film Certifica- 
tion” shall be substituted ; 

(b) for the words “not more thaa nine,” 
the words ‘‘not less than twelve and not more 
than twenty-five” shall be substituted. 


%. Amandment of section 4, — In sec 
tion 4 of the principal Act,— 
(i) in sub-section (1),— 
(2) in clauso (i), the word “or” cccurring 


at the end shall be omitted and to clause (i) 
as so amended, the following provisa shall be 
added, namely :— ~ 

“Provided that, having regard to any 
material in the film, if the Board’ is of the 
opinion that it is necessary to caution that 
the question as to whether any chill below 
the age. of twelve years may be allowed to 
eee such a film should be considered by the 
parents or guardian of such child, the Board 
‘may sanction the film for unrestricted public 
exhibition with an endorsement to that 
effect ; or”; 

(b) after clause (ii), the following clause 
shall be inserted, namely :— 

"(iia) sanction the film for public exhi- 
bition restricted to members: of any profes- 
sion or any Class of persons, having regard 
to the nature, content and theme of the 
film; or”; 

(c) for clause (iii), the following olause 
_ shall be substituted, namely :— 

(iii) direct the applicant to carry out 
_ such excisions or modifications in the film as 
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it thinks necessary before sanctioning the 
film for public exhibition under any of the. 
foregoing clauseg; or"; 


(ii) in sub- section (2), for the words, Ta 
ckets and figures ‘‘clause (ii), clause (iii) or 
clause tiv), * the words, brackets. gures and 
letter ‘the proviso to clause (i), clause (ii), 
clause fiia), clause (iii) or clause (iv)” shall 
be substituted. 


53. Amendmant of saction 5A, — n TIM 


ARR 


tion 5A of the principal Act, for sub-ses--- 


tion (1), ths ar sub-section shall ‘be 
substituted, namely :—~ 

‘(1) If, after examining a film or having 
it examined in the prescribed manner, 
Board cônsiders that— 


the 


(a) the film is suitable for unrestricted - 


public exhibition, or; as the casa may be, for 


dorsement of the nature mentioned in the 
proviso to clause (i) of sub.section (1) of sec- 
tion 4, it shall grant to the person applying 


‘unrestricted public exhibition with an en.. 


for a certificate in respect of the film a “U?V > 


certificate or, 
certificate; or. 

(b) the film is not suitable for unrestrict. 
ed public exhibition, but is suitable for public 


as the case may be, a ‘UA" 


\ 7 


exhibition restricted to adults or, as the case- 


may be, is suitable for public exhibition 


-restricted to members of any profession or . 
it shall grant to the- . 


any class of persons, 
person applying for a certificate in respact 


of the film an “A” certificate or, ag the case — 


may be, a S” certificate; 


and cause the film to be-so ET in the 
prescribed manner : 


Provided that the applicant for the certi- 


ficate, any distributor or exhibitor or any 


other person to whom the rights in the film 
have passed shall not be liable for punish- 
ment under any law relating to obscenity in 
respect of any matter.contained in the film 
sor which certificate has been granted under 
clause (a) or clause (b).’. T 

6. Amendment of section 5B. 
section 5B of the principal Act, Jin sub- 
section {1), after the words “against the 
interests of”, the words “the sovereignty and 
integrity of India” , shall be inserted. 

iP Substitution of new section for sec- 
tion 8C. — For section 50 of the principal 
Act, the following section shall be substitut- 
ad, “namely: — 


‘50. Appeals. —— (1) Any jamoa applying 


— In 


` for a certificate in respect of a film who is 


aggrieved by any order of the Board — 
(a) refusing to grant a certificate: or 
(b) granting only an A” certificate; or 
(c) granting only a S” certificate; or. 


al 
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. (d) granting only a UA” sortificate; or 

(e) directing the applicant to carry out aay 
excisions or modifications, - 
may, within thirty days from the date of sech 
order, prefer an appeal to tha Tribunal: 


Provided that the Tribumal may, if. it is 


satisfied that the appellant was prevented by 


sufficient cause from filing she appeal witkin 
the aforesaid period of thirty days, allow 
such. appeal to be admitted within a further 
period of thirty days. 

(2) Every appeal under this section shall 
be made by a petition in writing ‘and shall 
be accompanied by a brief statement of fhe 
reasons for the order appealed against where 
such statement has been furnished to fhe 
appellant. and by such fees, not ex seeding 
rupees one thousand, as may be presoribed.’, 


.8. Insertion of new seosions 5D, 88 and 
BF. — After section 5C of zhe principal Act, 
the following sectiong shall be inserted, 
namely :— 


“BD. Constitution of Eppallats Triku. 
nal. — (1) For the purpose of hearing 
appeals against any order of the Board uncer 
section 50, the Central Government shall, by 
notification in the Official Gazette, constitute 
an Appellate Tribunal. 


(2) The head office of the Tribunal shall 
be at New Delhi or at such other place ag 
the Central Government may, by notificat:on 
sa the Official Gazette, speciiy. 


(3) Such Tribunal shall consist of a Chair. ! 


man and not more than forr other membars 
appointed by the Central Government. 


(4) A person shall not be qualified for 
appointment as the Chairman of the Tribunal 
unless he is a retired Judge of a High Court, 
or is a person who is qualiied to be a Judge 
of a High Court. 

(5) The Central Gorena may appcint 
such persons who, in its opinion, are qualified 
to judge the effect of films on the public to 
be members of the Tribunal. 

(6) The Chairman of tke Tribunal skall 
receive such salary and allowances as may be 
determined by the Centra! Government and 
the members shall receive such allowances 
or fees as may be prescribec. 


(7) Subject to such rules ag, may be made 
in this behalf, the Central tovernment may 
appoint a Secretary and suca other employees 
es it may think necessary for the efficisnt 
performance of the functions of the Tribunal 
under this Act. 

(8) The Secretary to, and other employses 
of, the Tribunal shall exercise such powers 
and perform such duties as may be prescrib. 
ed after consultation with the Ohairman of 
the Tribunal, t 
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(9) The other terms and conditions. of 
service of the Chairman and members of, 
and the Secretary to, and other employces 
of, the Tribunal shall be such as may be 
prescribed. 

(10) Subject to the provisions of this Act, 
the Tribunal may regulate its own, procedure. 


(11) The Tribunal may, after making such 
inquiry into the matter as it considers neces- 
sary, and after giving the appellant and the 
Board an opportunity of being heard in the ` 
matter, make such order in relation to a film 
as it thinks ft and the Board ghall dispose. 
of thé matter in conformity with such order. 


5E. Suspension aud revocation of certi. 
ficate. — (1) Notwithstanding anything con- 
tained in sub-section (2) of section 6, the 
Central Government may, by notification in 
the Official Gazette, suspend a certificate 
granted under this Part, for such period as it 
thinks fit or may revoke such certificate if it 
is satisfied that— 


(i) the film in respect of which the certi. 
ficate was granted, was being exhibited in a 
form other than the one in which it wes 
certified; or 

(ii) the film or any part thorsof is being 
exhibited in contravention of the prévisions 
of this Part or the rules made thereunder. 


(2) Where a notification under sub-sec. 
tion (1) hag been published, the Central 
Government may require the applicant for 
certificate or any other person to whom the 
rights in the film baye passed, or both, to 
deliver up the certificate and all duplicate 
certificates, if any, granted in respect of the - 
film to the Board or to any person or autho. 
rity specified in the said notification. 


(3) No action under this section shall be 
taken except after giving an opportunity to 
the person concerned for representing hig 
views in the matter. 

(4) During the period in which a certifi. 
cate remains suspanded under this section, 
the film shall be deemed to be an uncertified 
film. 


5K. Review of orders by Cantral Gov. 
ernment. — (1) Where an applicant for a 
certificate or any other person to whom the 
rights in the film have passed, is: aggrieved 
by any order of. the Central Government 
under section 5E, he may, within sixty days 
of the date of publication of the notification 
in the Official Gazette, make an application 
to the Central Government for review of the 
order, setting out in such application the 
grounds on which he considers such review 
to be necessary : 


Provided- that the Central Goinni 


. may, if it is satisĝed that the applicant for a- 
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- Certificate or that other person waa prevented 
-by sufficient cause from filing an xpplication 
for review within the aforesaid period of 
sixty days, allow such application to ba filed 
within a further period of sixty days. 

_ (2) On receipt of the application under 
sub-section (1), the Central Goverr ment may, 
“after giving the aggrieved person a reason. 
able opportunity of being heard, and aftar 
making such further inquiry, as if may con. 

sider necessary pass such order as it thinks 
fit, confirming, modifying or reversing its 
decision and the Board shall dispose of the 
matter in.conformity with such order.” 
_ 9. Amendmaat of section 6.- =h dko 6 
of the principal Act, — 
(s) in sub-section (1), — 


(i) for the words ‘‘may af any stage” the 


words "may, of its own motion, at any stage,” 
shall be substituted; 


(ii) after the words - “decided by, the 
Board,” the words: and brackets ‘‘or, as the 
. cage may be, decided by the Tribunal (but 
not including any proceeding in respect of 
any matter which is pending hefora the 
` Tribunal)” ghall be inserted: 


(iii) after the proviso, the following fur. 
ther proviso ghall be inserted, nanely;— ` 


“Provided further that nothiag in tbis 
sub-section shall require the Central Govern. 
ment to disclose any fact which is considerg 
to be against public interest to digsloga.”’; 


(b) in sub-section (2), in clause (b), after 
the words and latter ‘a U” certificate’, the 
words and letters ‘or a “UA” cart_ficate or a 
“S” certificate’ shall be inserted. , 


40. Insertion of new saction 8B.— After 
‘section 6A of the principal Act, tha following 
‘section shall be inserted, namely :— 


“68, Offences to be cognizable. — Not- 
withstanding anything contained in the Code 


of Criminal Procedure, 1973, avery offence- 


rar under thia Part shall be Sogns, 
able.’ 

11. Amendment of section 7.. — In sec. 
tion 7 of the principal Act, — 
(a) in sub-section (1),— 

(i) In clause (a),— . 
(a) in sub.clause (i), after the words "to 
adults”, the words ‘or to members of any 


`~ 


„~ profession or any class of persons” shall be . 


inserted; 
(b).in sub-clause (ii), the word ‘‘or”, 
curring at the end shall. be omitted; 
(è) after sub-clause (ii), the following sub. 
. clause shall be inserted namely:— : 
(iia) any film which has been certified by 
. the Board as suitable for public exhibition 
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rastriced to any profassion or class of par. 
sons, to @ person who is-nəb a membar of 
such profession or who is not a member of 
such class, or” 

(ii) after alaus (c), for the words beginn- 
ing with he shall be punishable” and "end. i 
ing with the words ‘‘the offence continues”, 
the following words and provisos shall be 
substituted namely:— 

‘he shall be punishable with imprisonment 
for a term which may extend to two years, 
or with fine which may extend to swenty 
: thousand rupees, or with both, and in the 
case of a continuing offence with a further 
fine which may extend to five thousand rupees 
for each day during which the offence con. | 
tinues ! 


Provided that notwithstanding anything 
contained in section 29 of the Cole of Crimi. 
nal Procedure, 1973, it shall be lawful for 
any Metropolitan Magistrate, or any Judicial 
Magistrate of the first class specially em. 
powerad by tha’ State Government in this 
behalf, to pass a sentence of fine exceeding 
five thoasand rupees oa any person convicted ~ 
of any offence punishable under this Part: 

Provided further that no distributor . or 
exhibitor or owner or employee of a Cinema 
house shall be liable to punishment ‘for con. 
travention of any condition of endorsement 
of causion on & film a £9 “Ua” undet 
tais Part.’; i l 

(b) in sub. section (3); ‘tise the words and 
letter ` an “A” certificate’, the words and 
letters ‘or a “B” certificate’ or a “UA” certi. 
ficate’ shall be inserted. 


49. Amendment of saction 7A,—In sec. 


tion TA of the principal Ac&;— 


(a) in sub-section (1), — 


(i) after the words ` ‘the Central Govern. 
ment”, the words ` ‘the Tribunal” shall be 
inserted: 


(ii) the words “in pursuance of an order 
made in this behalf by the district magis- 
tzate or by any magistrate of the fitst class ` 
empowered in this behalf by. the district 
magistrate,” shall be omitted; ~ 


(b) in sub-section (2), for the words and. 
figures ‘ ‘Code of Criminal Procedure, 1888", 
tie words and figtires “Code of Criminal 
Frocedure, 1973” shall be substituted. 

13. Amendment of sestion 7 1B,— Bec. 
tion 73 of the principal Act shall be renum. | 
bared as sub-section (1) thereof, and— E. 

(a) in sub- section (1) as so renumbered, 
for the words * in relation to such matters”, 
the werds ‘in relation to thé certification of 


` the films under this Part” shall be substi. 
; maven 


~ 


2 ) 
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(b) after sub.gection (1) aa J0 amended, the 
following sub-section shail be inserted, 
namely:: — 

(2) The Central Government may, by 
order and subject to such conditions and re. 


sirictions as may be prescrided, authorise the 


regional officers to issue provisional certi. 
ficates.” i 


44, Amendment of section 1TO.——In sec-. 


tion 70 of the principal Aci,— 

(a) ater the words ° ‘the Central Govern. 
ment”, the words ‘‘the Tribunal” shall be in. 
serted; 

(b) for the words “any person” the words 


‘any person or authority” shall be substi. 


tuted. 


13. Amendment of section 7D. — In 
section 7D of the principal Act, before the 
words ‘the Board’’, at bott. the places where 
they occur, the words ‘the Tribunal,’’. shall 
be inserted. 


46. Amandment of section 7E.—In seo.’ 


tion 7E of the principal Act, before the words 
the Board”, the words‘ ‘the Tribunal,” el 
be inserted. 


47. Amendment of section TE.—In sec. 
tion 7F of the principal Act, 


(a) for the words "the Central Govern. 
ment, the Board” the wcrds “the Central 
Government, the Tribunal the Board” shall 
be substituted; 

(b) for the words'‘the Central Government, 
Board or”, the words ‘the Central Govern. 
ment, the Tribunal, the Eoard or” shall be 
substituted. T 


18. Amandmont of section 8. — In sec. 
tion 8 of the principal Act, for sub.section(2), 
the following sub-section shall be substituted, 
namely: 

H2) in particular, and without prejudice 
to the generality of the foregoing power, 
rules made under this section may provide 
for— 

(a) the allowances or feas payable to the 
members of the Board; 

(b) the terms and conditions of service of 
the members of the Boarc; 

(c) the manner of mak-ng an application 
to the Board for a certificate and the manner 
in which @ film has to be examined by the 
Board and the fees to be lavied therefor; 


(d)-the association of regional officers in 
the examination of films, she conditions and 
restrictions subject to which regional officers 
may be authorised under section 7B to issue 
provisional certificates snd the ae of 
validity of such certifcatas; 

(e) the manner in which the Board may 


consult any advisory pane! in respect of any 
film; 


The Khuda- Bakbst Oriental Public Library iia Act, 1981 {Kot 61} 39 


(£) the allowances or fees payable to the 
members of advisory panel; 

(g) the marking of the films; 

(h) the allowances or fees payable to the 
members of the Tribunal; 

(i) the powers and duties of the Secretary 
to, and other employees of, the Tribunal; 

G) the other terms and conditions of ser- 
vice of the Chairman and members of, and 
the Seerelary to and other employees of, the 
Tribunal; 

(k) the fees payable by the appellant to 
the Tribunal in respect of an appeal; 

(1) the conditions (including conditions 
relating to the length of films in general or 


„any class of films, in particular) subject to 


which any certificate may be granted, or the 
circumstances in whieh any certificate shall 
be refused; 

(m) any other matte: which is required to 
be or may be prescribed.” | 


19. Amendment of asien 16. — Sec. 
tion 16 of the principal Act shall be re. > 
numbered as gub-seciion (1). thereof, and 
after sub-section (1) as so renumbered, the 
following sub-section shall ‘be inserted, 
namely: — 

“(2) Every rule made by the Qentral 
Government under this Part shall be laid, as 
soon as may be after it is made, befere each 
House of Parliament, while it is in session, 
for a total period of. thirty days which may 
be comprised in one session or in two or more 
successive sessions, ani if, before the expiry 
of the session immediately following the 
Session or the successive sessions aforesaid, 
both Houses agree in making any ` modifica. 
tion in the rule or both Houses agree that 
the rule should not be made, the rule shall | 
thereafter.have effect only in such modified 
form or be of no effect, as the case may be; 
s0, however, that any such modification or 
annulment shall be without prejudice to the 
validity of anything previously done under 


that rule.”’, 


20. Repeal of Kot 27 of 1074. — The 
Cinematograph (Amendment) Act, 1974 is 
hereby repealed. 


THE KHUDA BAKHSH ORIENTAL EFUB. 
LIO LIBRARY (AMENDMENT) 
AGT, 19841 
(Act No. 6f of 1981)* 

(84th December, 1981.] 
An Act to amend the Khuda Bakhsh 
Oriental Public Library Act, 1969, 


[*] Received the assent of tho President on 
~ 24-12-1981 Act published in a 3 India; 
24-12-1981, Part II-S, 1, Ext. P 


40° (Rot 84) 
Be it oviacted by Parliament in the Thirty- 


` second Year of the Republic of India as 
_ follows :— 


4, Short title.—This Act may be called 
THE KHUDA BAKHSH ORIENTAL PUB. 
LIC LIBRARY (AMENDMENT) AOT, 1981. 


2. Amendment of section 27. — In sec. 
tion 47 of the Khuda Bakhsh Orien:al Publio 
Library Act, 1969 (hereinafter reterred to 
as principal Act), in sub-section (3), for the 
words ‘‘or in two successive seggioag, and if 
before the expiry of the session in which it is 
so laid or the session immediately following’, 
the words ‘‘or in two or more successive 
sessions, and if, before the expiry of the 
session immediately following the session or 


the successive sessions aforesaid” shalt be 


substituted. 


3. Amaudment of section 28,— — In see. 
tion 28 of the principal Act, after sub-gec. 
tion.(3), the following sub-section shall be 
. inserted, namely:— 


‘(4) Every regulation made ide this 


; section shall be laid, as soon as may be after 
it is made, before each House of Parliament, 


while it is in session, for a total period of 
thirty days which may be comprissd in one 
Ression or in two or more successive sessions, 
and if, before the expiry of the session im. 
mediately following the session or the gua. 
Gessive sessions aforesaid, both Houses agree 
in making any modification i in the ragulation 
or both Houses agree that the ragulation 


should not be made, the regulation shall 


thereafter have effect only in such modified 
form or be of no effect, as the case may be; 
so, however, that any such modification or 
annulment shall be without prejudice to the 
validity of anything previously dcne under 
that régulation.”’. 


THE RAMPUR RAZA LIBR ARY (AMEND. 
- MENT) ACT, 1964 
(Kot: ‘No. 52 of 1931)" 
{24th Decomber, 1951.1] 
ae Act ‘to amend the Rampur Raza 

Library Act, 1975. 

Be it enacted by Parliament in.thə Thirty. 
second Year of the Republic of India ag 
follows: = 

4. Short title. —This Act may be called 
THE RAMPUR RAZA LIBRARY (AMEND. 
MENT) AOT, 1981. 


- [¥] Received the assent of the President on 


24-12-1981, Act published in Gaz. of India: 


: 24. 12-198}, pare II-S. 1, Eat, +P. 375, 


Tho Apptopfiation (Railways) No. 6 Act, 1984 


A, 1, ĝ, 


2. Amandment of sestion 28.—In seo. 
tion 28 of the Rampur Raza Library Act, 
1975,— 


(i) in sab- section (1), after the words 

“Central Governmeni,’’, the words ‘by noti. 
fication in the Official Gazette,” shall be in. 
serted; 


(ii) after sub-section (3), the following 
sub-section shall be inserted, namely: — 

(4) Every regulation made under this 
section shall be laid, as soon as may be after 
it is made, before each House of Parliament, 
while it is in session, for a total period of 
thirty days which may be comprised in'one. 
session or in two or more successive Sessions, 
and if, before the expiry of the session im. 
mediately following the session or the succes. 
Sive sessions aforesaid, both Houses agree in 
making any modification in the regulation or 
both Houses agree that the regulation should 
not be made, the regulation shall- thereafter 
have effect only in such modified form or be 
of no effect, as the case may be; so, however, 
that any such modification or annulment shall 
be without prejudice to the validity of any. 
thing Eepo done under that pagu 
tia.” 


THE KERALA APPROPRIATION (No, a) 
ACT. 4384 
[Act No. 83 of 1981]* 

[25th Dacember, 19814] 

An Act to authorise payment and appro. 
priation of certain further sums from 
and out of the Consolidatei Fund of 
the State of Kerala for the services of 


' the financial Year 1981.82, 


[Text of the Aot not Printed. ] 





THE APPROP RIATION (RAIL WAYS) 
No. 6 Act, 1984 

[Act-No. 54 of 498i] A 
[24th December, 1984] 
En Act to provide for the authorisation 
of appropriation of moneys out of the 
Consolidatad Fund of India to meet the 
amounts spant on cartain services for 


~ 


- the purposes of Railways during the 


financial year ended on the 3ist day of 

March, 1980; in excess of the amounts 
_ granted for those services and for that 
' year. - 


[Eext of the Act not Printed.] 


= pae P 
t breme ne a i ae ‘ p eR BSTC, NS 
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£982 
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THE ‘CINE-WORKERS AND CINEMA 
THEATRE WORKERS (REGULA. 
' TION OF EMPLOYMENT) ` 
o ACT, 1981. — 
(Act No. 50 of 1981.]* 
[24th December, 1981.] ” 
An Act to provide for the regulation of the 
conditions of employment of certain cine- 
workers and cinema -theatre workers and 
for matters connected therewith. 


Be it enacted by Parliament in the Thirty. 
second Year of the Republic of India as 
follows :—= 

CHAPTER I 
PRELIMINARY 

4. Short title, extent and commence. 
ment, — (1) This Act may be called THE 
OINE.WORKERS AND CINEMA THEATRE 
WORKERS (REGULATION OF EMPLOY. 
MENT) ACT, 1981.. 

(2) It extends to the whole of India. 

(3) It shall come ‘into force on such date 

as the Central Government may, by notifica- 
iion in the Official Gazette, appoint;, and 
different dates may be appointed for different 
provisions of this Act and for different areas. 

2. Definitions. — In this Act, unless the 


context otherwise requires, — 


(a) “cinema theatre” means a place which 
is licensed under Part III of the Oinemato- 


graph Act, 1952, or under any other law for 


the time being in force in a State for the 
exhibition of a cinematograph film; 
(b) ‘ ‘cinematograph film” has the same 
meaning as in the Cinematograph Act, 1952; 


(c) “cine-worker” means an individual — 


(i) who is employed, directly or through 
any contractor or other person, in or in con- 
nection with the production of a feature film 
to work as an artiste (including actor, 
musician or dancer) or to do any work, 
skilled, unskilled, manual, supervisory, 
technical, artistic or otherwise; and o 

(ii) whose remuneration with respect to 
such employment in or in connection ‘with 


the production of such feature film does not 


exceed, where such remuneration is by way 
of monthly wages, a sum of one thousand 


six hundred rupees per month, and where 


such remuneration is by way of a lump gum, 
a sum of fifteen thousand rupees; 


(4) “competent authority” means any 


authority authorised by the Central Govern. 


[*] Received the assent of the President on. 
24-12-1981, Act published in Gaz, of India, 
94-19-1981, Part II-S, L Ext.» p. 861, 

i Statement of Objects and Reasons, see 
ae i a Indias 18 -9-1981, Part II-S, 2, Ext.s 
P. > 
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meni by notification in the Official Gazette to 
perform’all or any of the functions ‘of the 
competent authority under this Act: 


(e) “contractor” means a person who fur- 
~ nishes or undertakes to furnish cina-workers 
for being employed in or in connection with 
the production of a feature film, anc includes 
a sub-contractor or agent; 


(f) “feature film” meang a full length 
cinematograph film produced wholly or partly 
in India with a format and a story woven 
around a number: of characters where the 
plot is revealed mainly through dialogues 
and not wholly through narration, animation, 
or cartoon depiction, and does nct include 
an advertisement film; ` 


(g) “prescribed” means proeeribed by rules 
made under this Act; 

(h) “producer”, in relation i & intis 
film, means the person by whom the ‘arrange- 
ments necessary for the making of zuch film 
(including the raising of finances and engag. 
ing cine-workers for the making of such 
film) are undertaken; 


“(i) “production” in relation toa feature 
film, includes any of the activities ia respect 
of the making thereof; ` , 

(j) “Tribunal” means a Cine-worxers Tri- 
bunal constituted under section 7; 


(k) wages” means all emolumerts which 
are payable to a worker in accordance with 
the terms of the contract of employment in 
cash, but does not include— 


(i) the cash value of any food concession; 


(ii) any dearness allowance (that is to say, 
all cash payments, by whatever name called, 
paid to a worker on account of arise in the 
cost of living or on account of his being 
required to work in & place other than the 
place where he is normally residing), house 
-rent allowance, overtime allowance, bonus, 
commission or any other similar sllowance 
payable to the worker in respect of his em. 
ployment or of work done in suck employ- 
‘ment ; 

(iii) any contribution’ paid or payable by 
the employer to any pension fund or provi. 
dent fund or for the benefit of tha worker 
under any law for the time being in force; 


(iv) any gratuity payable on the termina- 
tion of his contract. 


CHAPTER II 


REGULATION OF EMPLOYMENT OF. 
CINE WORKERS 
8. Prohibition of employment of cine- 
-worker without agreement.—(1) No person 
shall be employed as & cine-worker in or in 
‘sonnection with the production of any feature 
film unless,-—~ 


_ AL a E; 


(a) an agreement in writing is dntered 
into with such person by the producer’ of such: 
film, or. where such person is- employed 
through a contrector or other person, by the- 
producer of such film and such contractor or 
other person; and 


(b) such agreement is registered with the- 
competent authority by the producer of such 
film. 


(2) Every agreement, referred to in peas: 
section {1) shall,— 


(a) be in the prescribed form; 


(b) specify the name of and, such other- 
particulars as may be prescribed with respect: 
to, the person to whose employment it relates 
(hereafter in this gub- section referred to’ as 
the employee); 


(e) specify the nature of assignment of the- 
employee, his hours of work, the wages and 
other benefits (including benefits by way of 
provident fund, if any), to which he is 
entitled; the mode of payment of such wages 
and contributions to such provident fund: and. 
all other-terms and conditions of employmant;: 


íd) include, where such employee is em-. 
ployed through & contractor or other person,. 
a specific condition to the effect that in the- 
event. of the contractor or other person fail- 
ing to discharge his obligations: under the- 
agreement to the employee with respect to 
payment of wages or any other matter, the- 
producer of the Alm concerned shall be liable- 
to discharge such obligations and shall be- 
entitled to be reimbursed with respect thereto. 
by the contractor or other person. 


(3) A copy of the agreement referred to iw 
sub-section (1) with respect to the smploy- 
ment of any person as & Cine-worker shall, if 
such person is entitled to the benefits of pro.. 
vident fund under Section 16, also be for-. 
warded by the producer of the film to the- 
Regional Provident Fund Commissioner con-. 
cerned under the Employees’’ Provident. 
Funds and Miscellaneous Provisions Act, 1952.. 


4. Conciliation officers. — Tha Central: 
Government may, by notification in the- 
Official Gazette, appoint such number of 
persons as it thinks fit to be conciliation off.. 
cers charged with the duty of mediating and 
promoting the settlement of any dispute- 
(hereinafter referred to as the dispute} 
between & Cine-worker and the producer of 
the film in, or in connection with, whieh he- 
has been employed or the contractor or other: 
person through whom he has been so employ- 
ed, with respect to the terms and conditions: 
of termination oi employment of such cine— 
worker. 


‘§. Duties. of sonsiliation officers. — 
(1) Where any dispute exists or is appre- 
hended, the conciliation officer may hold 
conciliation proceedings in the prescribed 
manner. 

(2) The conciliation officer shall, for the 
purpose of bringing about a settlement of the 
dispute, without delay, investigate the dis- 
pute and all matters affecting the merits and 
the right settlement thereof and may do all 
such things as he thinks fit for the purpose of 
inducing the parties to come to a fair and 
amicable settlement of ths dispute. 


(3) If a settlement of the dispute or of any 
of the matterg in dispute is arrived at in the 
course the conciliation proceedings, the con. 
Ciliation officer shall send a report thereof to 
the Central Government together with a 
memorandum of the sett ement signed by the 
parties to the dispute. 

(4) If no such settlement is arrived at, the 
conciliation officer shall, os soon as practicable, 
after the close of the investigation, send to 
the Central Government a full report setting 
forth the steps taken by tim for ascertaining 
the facts and circumstances relating to the 
dispute and for bringing about a settlement 
thereof, together with a full statement of 
such facis and circumstances and the reasons 
on account of which in h:s opinion, a settle- 
ment could not be arrived at. 

(5) If, on a consideration of the report 
referred to in sub-section (4), the Central 
Government is satisfied ihat there is & case 
for reference to a Tribunal, it may make such 
reference under Section 11 and where that 
Government does not make such a reference, 
it shall record and communicate to the parties 
concerned its reasons thsrefor. 


(6) A report under this section shall be 
submitted: within three months of the com. 
mencement of the conciliation proceedings or 
within such shorter period as may be fixed by 
the Central Government : 

Provided that, subject to the approval of 
the conciliation officer, fhe time for the sub- 
mission of. the report may be extended by 
such period as may be agreed upon in writing 
by all the parties to the dispute. 


6. Settlement to be binding and to be 
enforced by the competent authority.— 
Every settlement arrived at in the course 
of a conciliation proceecing under this Chap. 
ter shall be binding on all the parties to the 
dispute and shall not be called in question in 
any court and it shall be the duty of the 
competent authority to enforce the terms of 
the said settlement. 


%. Constitution of Tribunals. — (1) The 
Central Government may, by notification in 
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the Official - Gazette, constitute one or more 
Tribunals, to be called the Cine-workers 
Tribunals, -with headquarters at such place 
as may be specified in the notification, for 
the adjudication of disputes relating to any 
matter specified in any agreement of the 
nature referred to in Section 3. 


(2) A Tribunal shall consist of one. person 
only to be appointed by the Central Govern. 
ment. 


(3) A person shall noi be qualified for 
appointment as the presiding officer of a 
Tribunal unless— 


(a) he is, or has been, or is qualified to 
be, a Judge of a High Court; or 

(b) he has, for a period of not less than 
three years, been a District Judge, or an 
Additional District Judge; or 


(c) he hag held the office of the presiding 
officer of an Industrial Tribunal constituted 
under the Industrial Disputes Act, 1947, for 
a period of not legs than two years. 


(4) The Central Government may, if it so 
thinks fit, appoint. two persons ag assessors 
to advise the Tribunal in any proceedings 
before it. 


8. Disqualification for the presiding 
officers of Tribunals.—No person shall be 
appointed to, or continue in, the office of the 
presiding officer of a Tribunal, ii— 


(a) he is not an independent person, or 


(b) he has attained the age of sixty-five 
years. 

9. Filling of vacancies. — If, for any 
reason, & vacancy (other than a temporary 
absence) occurs in the office of the presiding 
officer of a Tribunal, the Central Govern. 
ment shall appoint another person in accord. 
ance with the provisions of this Act to fill 
the vacancy, and the proceeding may be 
continued before the Tribunal from tha stage 
at which the vacancy is filled. 


40.‘ Finality of orders constituting Tri- 
bunals, atc. — (1) No order of the Central 
Government appointing any person as the ` 
presiding officer of a Tribunal shall be called 
in question in sny manner;: and’no act or 
proceeding before any Tribunal shall be 
called in question in any manner on the 
ground merely of any defect in the constitu- 
tion of such Tribunal. 


(2) No settlement arrived at in the courge 
of a conciliation proceeding shall be invalid 
by reason only of the fact that such settle- 
ment was arrived at after.the expiry of the 
period referred to in sub-section (6) of 8, 5. 

ii. Reference of disputes to Tribu. 
nals.— (1) Where on @ consideration of the 
report referred to in sub-section (4) of 


{Act 50} 43°- 
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‘Section 5, the Central Government is satis. 
- fed that it is necessary.so to do, it may, 
‘by order in writing, refer the dispute or any 
“matter appearing to be connected with, or 
‘relevant to, the dispute, to a Tribunal for 
' adjudication. 

(2) Where in an order referred jo in sub- 
section (1) or in ® subsequent oeder, the 


' Gontral Government has specified the points 


of dispute for adjudication, the Tribunal 
“shell confine its adjudication to these points 


-and matters incidental thereto, 


42. Procedure and powers of conniliation 


` officers and Tribunals.—(1) Subject to any 


rules that may be made in this behalf, a 


- Conciliation officer or a Tribunal shall follow 


such procedure as the officer or Tribunal 
may think fit. ` 

(2) A conciliation officer or a Tribunal 
may, for the purpose of inquiry into any 
existing or apprehended dispute, sfter giv. 
ing reasonable notice, enter any premises 


. in the occupation of any party to the dispute. 


o 


(3) Every Tribunal shall have she same 
powers as are vested in a Civil Court under 
the Code of Civil Procedure, 19C8, when 
trying a suit, in respect of the following 


matters, namely: — 


(a) enforcing the attendance of ary person 
and examining him on oath; 
(b) compelling the production of docu. 


- monts and material objects; . 


(c) issuing commissions for the examina. 
tion of witnesses; and 

(da) in respect of such other matters as 
may be prescribed; 
and every inquiry or investigation by a 
Tribunal shall be deemed to be a judicial 
proceeding within the meaning ‘of Sections 
193 and 228 of the Indian Penal Code and 


' the Tribunal shall be deemed to ba a Civil 


Court for the purposes of Section 195 and 
Chapter XXVI of the Code of Oriminal Pro- 
cedure, 1973. 

(4) A conciliation officer may cal! for and 
inspect any document which he haa ground 


for considering to be relevant to the dispute 
- or to be necessary for the purpose of verify- 


ing the implementation of any award or- 


carrying out any other duty imposed on him 
under this Chapter, and for the sforesaid 
purposes, the conciliation officer stall have 
the same powers as are vested ia a Civil 
Court under the Code of Oivil Procedure, 


- 1908, in fespect of compelling the production 


* 


of documents. 

(5) A Tribunal may, if it so thinks ft, 
appoint one or more persons having special 
knowledge of the matter under consideration 


as assessor or assessors to advise it in the 
proceeding before it. - 


(6) A Tribunal may grant to any party to 

any proceeding before it, such interim or 
other reliefs (whether subject to any condi- 
tions or not), including stay of any order, 
issue of any injunction or direction ‘in regard 
to payment of wages or other amounts pay. 
able under the agraement referred fo in 
Section 3, setting aside any unilateral termi- 
nation of contract or the dismissal of a 
worker or reinstating a worker, as if deems 
just and proper in the circumstances of the 
case : 
Provided that the Tribunal shall not grant 
any such interim relief unless all the parties 
to the proceeding have been served with a 
notice on the application for such interim 
relief and have been given a reasonable 
opportunity of being heard : 


Provided further that the Tribunal may, 
having regard to the nature of the interim 
relief sought and the circumstances of the 
Case, pass appropriate orders granting such 
interim relief as it dsems just and proper in 
the circumstances of the case before the 
notice referred to in the preceding proviso 
is Served on the parties to the proceeding : 


Provided also that where the Tribunal 


“makes any order under the proviso imma. 


disiely preceding, it shall record the reasons 
for making the order before complying with 
tha requirements specified in the first proviso. 


(7) Subject to any rules that may be made 
in this bahalf, the awarding of damages in 
and the cost of, and incidental to, any pro. 
ceeling before a Tribunal shall be in the 
discretion of that Tribunal and the Tribunal 
shall have full power fo determine by and to 
whom and to what extent and subject to what 
conditions, if any, such damages, or costs are 
to be paid, and to give all necessary direc. 
tions for the purposes aforesaid and such 
damages or cosis may, on an application made 
to the Central Government by the person 
entitled, be directed to be recovered by that 
Government in the same manner as an errear 
of land revenue. 


48. Duties of Tribunals. — Where a 
dispute has been referred to a Tribunal for 
adjudication, if shall hold its proceedings 
expaditicusly and shall submit its award to 
the Central Government ordinarily within a 
period of three months from the date -on 
which such industrial dispute is referred 
to it: l 

Provided tbat in computing the period. of 
three months under this section, the period 
for which the proceedings before the Tribunal 


1982 -- 


~- baye- iai -stayed by any: -injunction or-order 
shall be excluded. 


14, Publication of aai of Tribu- 
nals. — (1) Every award of a Tribunal 
shall, within s period of thirty days from the 
date of its receipt by the Central Government, 
be published in such manner ag that Govern. 
meni thinks fit. 

(2) Subject to the provisions of section 15, 
the award shall be final ard binding on all 
the parties to the dispute and shall not be 
called in question in ary Court in any 
manner whatsoever. 

(3) The award of a-Tribunal shall be 
executed in the same manner as if if were a 
decree of a Civil Court. 


48. Revision.—(1) The High Court may, 
on the application of any person aggrieved 
by the award of a Tribunal, call for and 
examine the record of the Tribunal, to 
satisfy itself as to the regularity of the pro. 
ceeding before such Tribunal or the correct- 
ness, legality or propriety of any award 
passed therein and if, in any case, it appears 
to the High Court that any such award should 
be modified, annulled or reversed, it may 
pass such orders accordingly : 


Provided that where tie presiding officer 
of the Tribunal isa Judge of a High Court, 
such application shall be heard and disposed 
a by not less than two Judges of the High 

ourt : 


Provided further that where the award of 
the Tribunal provides for she payment by the 
producer of any film or, a3 the case may be, 
the contractor or other person of any amount 
either by way of compensation to the cine- 
worker or by way of damages, no such appli. 
cation by the producer, contractor or other 
person shall be entertained by the High Court 
unless the applicant deposits with the High 
Court or with such other authority as may 
be prescribed the amount ordered to be 
paid : 

Provided also that whe-e, in any particular 
eag?, the High Court is of opinion that the 
deposit of any amount crdered to be paid 
would cause undue hardchip to the applicant, 
the High Court may Cispense with such 
deposit subject to such conditions as it may 
deem fit to impose so aa to safeguard the 
interests of the cine-worker concerned. 


(2) Every application to the High Court 
under sub-section (1) shall be preferred with. 
in ninety days from the date on which the 
award was passed by the Tribunal: 

Provided that the High Court may, in its 
discretion, allow further time not exceeding 
one month for the filing of any such applica. 
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tion, -if it is. satisfied that. the -applicant.had - 


sufficient cause for not preferring the appli. : 


cation within the time specified in oe sub. 
section. 


(3) In this section, “High Court” means ° 
the High Court within the local limits of. 
whose jurisdiction, the headquarters of the 
Tribunal is situated. 


46. Application of Act 419 of 1982 to 
cine-workers. — The Employees’ Provident 
Funds and Miscellaneous Provisions Act, 
1952, as in force for the fime being, shall 
apply to every Gine-worker who has worked 
in not less than three feature films with one 
or more producers, as if such cine-worker 
were an employee within the meaning of 
that Act. 


17. Penalties.—(1) Whoever contravenes 
the provisions of section 3 shall be punishable 
with fine which shall not be less than ten: 
thousand rupees but which may extend to 
fifty thousand rupees : 

Provided that the Court may, for any 
adequate and special reasons to be mentioned 
in the judgment, impose a fine of less than 
ten thousand rupees. 


(2) Where any person convicted of an 
offence under sub-section (1) is again con.. 
victed of an offence under the same provi. 
sion, he shall be punishable with fine which 
shall not be less than twenty thousand rupees 
but which may extend to one lakh rupees : 


Provided that the Court may, for any- 
adequate and special reasons to be mentioned 
in the judgment, impose fine of less than. 
twenty thousand rupees. 


48. Offence by companies. — (1) Where 
an offence under this Act has been committed 
by a company, every person who, at the time 
the offence was committed, was in charge of, 
and was responsible to, the company for the 
conduct of the business of the company, as 
well as the company, shall be deemed to be 
guilty of the offence and shall be liable to bo. 
proceeded against and punished accordingly : 


Provided that nothing contained in this 
Sub-seetion shall render any such person 
liable to any punishment if he proves that 
the offence was committed without his know. 
ledge or that he had exercised all due dili. 
gence to prevent the commission of such: 
offence, 


(2) Notwithstanding anything dlame in 
sub.section (1), where any offence under this 
Act has been committed by a company and it 
is proved that the offence has been com. 
mitted with the consent or connivance of, or 
is eatiributable to any neglect on the part of, 
any director, manager, secretary or other 
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officer of the company, such director. mang- 
ger, secretary or other officer ghall be deem- 
ed to be guilty of that offence and shall be 


liable to be proceeded against and punished. 


accordingly, 

. Heplanation. — For the purposes of this 
section,— 

(a) company” means any body corporate 
and includes a firm or other association of 
individuals; and 

_(b) “‘director,” in relation to a firm, means 
a partner-in the firm. l 

18, Cognizanca of offences. — No court 
shall take cognizance of any offence under 
this Act except on a complaint made by, or 
with the permission in writing of, the Cen. 
tral Government or an officer empowered by 
it in this behalf and no court inferior to that 
of a Metropolitan Magistrate or a Judicial 
Magistrate of the first class shall try an 
offence punishable under this Act. 


20. Magistrate’s power to impose en. 
hanced penalties. — Notwithstanding any. 
thing contained in section 29 of the Code of 


Criminal Procedure, 1973, it shall be lawful — 


for any Metropolitan Magistrate or any Judi- 
cial Magistrate of the first class to pass any 
sentence authorised by this Act. 


“24. Effect of laws and agreements in. 
consistent with this Chapter.— The provi- 
sions of this Chapter shall have effect not- 
withstanding anything inconsistent therewith 
contained in any other law for the time being 
in force or in the terms of any agreement or 
contract of service. 


32. Protection of action taken under 
this Chapter. — (1) No suit, prosecution or 
other legal proceedings shall lie against any 
competent authority, conciliation officer, or 
any other employee of the Central Govern. 
ment or the presiding officer of a Tribunal, 
for anything which is in good faith done, or 
intended to be done, in pursuance of this Act 
or any rule or order made thereunder. 

(2) No suit or other legal proceedings 
shall lie against the Central Government for 
any damage caused or likely to ba caused by 
anything which is in good faith done or in. 
tended to be done in pursuance of this Act or 
any rule or notification or order made or 
issued thereunder. 


23. Power to make rules.~(1) The Cen. 
tral Government may, by notification in the 
Official Gazette, make rules for carrying out 
the provisions of this Chapter. 


- (2) In particular, and without prejudice to 


‘the generality of the foregoing power, such 
rules may provide for all or any of the 
Sollowing matters, namely :=—— 


A. L-R. 


(a) the form in which an agreement . may 
be entered into by a producer with æ cine- 
worker under section 3 and the other condi- 
tions of employment ; 


(b) the manner in which proceedings may 
be held by æ conciliation officer under sub. 
section (1) of section 5 ; 

(c) the procedure to be followed by a con- 
Cilistion officer or Tribunal under section 12: 


(d) the matters referred to in clause (d).of 
sub-section (3) of section 12; 


(e) the damages or costs that may be 
awarded by a Tribunal under sub-section (7) 
of section 12; 


(i) any other matter which is required to 
be, or may be, prescribed. 


(3) Every rule mada by the Central Gov. 
ernment under this Chapter shall be laid, as 
soon as may be after ib is made, before each 
House of Parliament, while it is in session, . 
for a total period of thirty days which may be 
comprised in one session or in two or more 
succassive sessions, and if, before the expiry 
of the session immediately following the 
session or the successive sessions aforesaid, 
both Houses agree in making any modifica- 
tion in the rale or both Houses agree that 
the rule should not be-made, the rule shall — 
thersafter have effect only in such modified 
form or be of no effect, as the case may be; 
so, however, that any such modification or 
annulment shall be without prejudice to the 
validity of anything previously done under 
that rule. 

CHAPTER II 


REGULATION OF HMPLOYMANT OF CIMEMA 
THERATRE WORKERS 


9%. Application of Act 19 of 1982.— Thea 
provisions of the Employees’ Provident Funds 
and Miscellaneous Provisions Act, 1952,. as 
in force for the time being, shall apply te 
every cinema theatre in which five or more 
workers are employed on any day, ag if such 
cinema theatre were an establishment to 
which the aforesaid Act had been applied by a 
notification of the Ceniral Government under 
the proviso to sub-section (3) of section 1 
thereof, and as if each such worker were an 
employee within the meaning of that Act. 


95. Application of Act 39 of 1972.—The 
provisions of the Payment of Gratuity Act, 
1972, as in force for the time being, shall 
apply to or in relation to, every worker em. 
ployed in a cinema thestre in which five or 
more workers are employed or were em- 
ployed on any day of the preceding twelve 
months, as they apply to, or in relation to, 
employees within the meaning of that Act. 
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.THE APPROPRIATION (RAILWAYS) 
No. 7 ACT, 1984 
. (Act, No. 58 of 1981.] 
(24th December, 19841.] 
An Bot authoriss payment and appro. 
priation of certain further sums from 
‘and out of the Consolidated Fund of 
‘India for the services of the finansial 
‘year 1981.82 for the purposes of Rail- 
ways. 
[Text of the Act not printed.] 
THE APPROPRIATION (No. 6) Act. 1984 
[Act No. 56 ef 1981] 
[28th December, 1981.] 
din Act to provide for the authorisation 
of appropriation of moneys ont of the 
Consolidated Fund of India to mest the 
‘amounts spent on certain servisas during 
‘the financial year ended on the 31st 
‘day of March, 1980. in excess of the 
amounts granted for shose services and 
‘for that yaar. 


[Text of the Act not printed.] 


THE APPROPRIATION (No.7) AGT, 1981. 
(Act No. 67 of 1981) 
{28th December, 1981,] 
‘in Act to authorise payment and ap. 
propriation of certain further sums 
from and out of the Consolidated Fund 
‘of India for the servizes of the financial 
year 1981.82, 
[Text of the Act rot printed.] 


THE PLANTATIONS LABOUR 
(AMENDMGNT) ACT, 1981 


(Act No. 58 of 1981)* 


[239th Dasembar, 1981. ] 
An Act further to amend the t lantations 

Labour Act. 1981. ; 

Be it enacted by Parliament in the Thirty- 
second Year of the Republic of India as 
follows :— 

1. Short title and Commenti: — 
(1) This Act may be called THE PLANTA. 
TIONS LABOUR (AMENDMENT) ACT, 1981. 


(2) It shall come into force on such date 
ag the Central Government may, by notifica- 
tion in the Official Gazette, appoint, (w. e. i. 
26-1.1982). 


[+] Received the assent of the President on 


99.12-1981, Act published in Gaz. of India, 
30.121981. Part II-S. 1, Ext , p. 393. 
For Statement of Objects and Reasons, see 
Gaz, , of India, 22-11-1931, Part II-S. 2; 
Ext., p. 888, 
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-2. Amendment of Saction 4.—In section 1 
of the Plantations Labour Act, 1951 (herein. 
after referred to as the principal Act), — 

. (i) in sub-.sections (4) and (5),— 

(a) for the figures and word ‘10.117 hec- 
tares,” wherever they occur, the figure and 
word ‘5 hectares” shall be substituted; 


(b) for’ the word "thirty, wherever it 
occurs, the word ' “fifteen” shall ba substi- 
tuted ; 


(ii) in sub-section (4), in clause (a), for the 
words “or cinchona,’’ the words ‘', cinchona 
or cardamom’’ shall bs substituted; 


(iii) after sub-section (4), the following 
Explanation shall be inserted, namely : ~ 


“Explanation. — Where any piece of land 
used for growing any plant referred to in 
clause (a) or clause (b) of this sub-section 
admeasures less than 5 hectares and is conti. 
guous to any other piece of land not being so 
used, but capable of keing so used, and both 
such pieces of land are under the manage- 
ment of the same employer, then, for the 
purposes of this sub.saction, the piece of land 
first mentioned shall be deemed to be & 
plantation, if fhe total area of both such 


pieces of land admeasures 5 hectares or 


more,’ 


3. Acastacuant of sestion 3. — In sec. 
tion 2 of the principal Act,— 


(i) after clause (ee), the following clause 
shall be inserted, namely :— 

‘(eee) “inspector” means an inspector of 
plantations appointed under sub-section (1) 
of section 4 and includes an additional ins- 
pector of plantations appointed under sub. 
section (1A) of that section:’; 


(ii) in clause (k), in sub-clauses (ii) and 
(iii), for the words “rupees three hundred," 
the words “rupees seven hundred and fifty” 
shall be substituted. 

4, Insertion of naw Chapter IA. — After 
Chapter I of the principal Act, the following 
Chapter shall be ingarted, namely :— 


“CHAPTER IA 
REGISTRATION OF PLANTATIONS 


- 3A. Appointment of registering offi. 
cers. — The State Government may, by noti- 
fication in the Official Gazette, —- 

(a) appoint suck persons, being Gazetted 
officers of Government ag it thinks fit, to be 
registering officers for the purposes of this 
Chapter, and 

(b) define the limits within which a re. 
gistering officer snall exercise the powers 
and discharge the functions conferred or im. 
posed on him by or under this Chapter, 
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‘ 3B. :-Registration of--plantations. .— 
(1) Every employer.of a plantation, existing 
at the . commencement of the . Plantations 
Labour (Amendment) Act, 1981 shall, within 
a. period- of sixty days of such commence- 
meni, and every employer of any other plan. 
tation coming into existence after such com- 
mencement shall, within æ period of sixty 
days of the coming into existence of such 
planiation, make an application to the re- 
gistering officers for the registration of such 

plantation : 

Provided that the registering officer may 
entertain any such application after the ex. 
piry of the period aforesaid if he is satisfied 
that the applicant was prevented by sufficient 
cause from making the application within 
such period. 

‘ (2) Every application made jaiei sub.sec. 
tion (1) shall be in such form and skall con. 
tain such particulars and shall be accompanied 
by such fees as may be prescribed. 

(3) After the receipt of an application 
under sub-section (1), the registering officer 
shall register the plantation. 
~ (4) Where a plantation is registered under 
this section, the registering officer shall issue 
a certificate of registration to the employer 
thereof in such form as may be presozibed. 


(5) Where, after the registration of 8 
planiation under this section, any change 
occurs in the ownership or management or in 
the extent of the area or other prescribed 
particulars in respect of such plantation, the 
particulars regarding such change shall be 


intimated by the employer to the registering- 


officer within thirty days of such change in 
such form as may be prescribed. 

` (6) Where as a result of any intimation 
received under sub-section (5), the ragister. 
ing officer is satisfied that the plantation is 
‘no longer required to be registered under 
this section, he shall, by order in writing, 
cancel the registration thereof and skail, as 
soon as practicable, cause guch order to be 
published in any one newspaper in the lan. 
guage of, and having circulation in, the ares 
where the plantation is situated. 


_. 3C. Appeals against orders of rezister- 
Ing officer. — (1) Any person aggrieved by 
the order of @ registering officer under sub. 
section (6) of section 3B may; within thirty 
days of the publication of such order in the 
newspaper under that sub-section, prefer 
an appeal to such authority as may ba pre. 
seribed : 

. Provided that the appellate authority may 
entertain an appeal under this sub-section 
after the expiry of the aforesaid period if it 
is satisfied that the appellant was prevented 


The Plantations Labour (Amendment) Act, -1981 
by sufficient. cause from proferting the acres’ l 


- A. L Be 


within such period. 

(2) After the receipt of an appeal ünde 
sub.section (1), the appellate authority may, 
after giving the appellant, the employer 
referred to in sub-section (5) of section 3B 
and the registering offcer an opportunity of 
being heard in the matter, dispose of the 
appeal as expeditiously as possible. 

SD, Power to make rules. — (1) The 
State Government may, by notification in the 
Official Gazette, make rules to carry out the: 
purposes of this Chapter. 

(2) In particular, and without prejudice to 
the generality of the foregoing power, such 
rules may provide for all or any of the 
following matters, namely :— 

(a) the form of application for the regis.. 
tration of a plantation, the particulars to be 
contained in such application and the fees to 
be accompanied slong with such application; 


(b) the form of the certificate of re. - 


gigtration; 

(c) the particulars regarding any change 
in respect of which intimation shall be giver 
by the employer to the registering officer 
under sub-section (5) of section 3B and the 
form in which guch change shall be intimated: 

(a) the authority to which an appesl may 
be preferred under section 30 and the fees 
payable in respect of such appeal; 

(e) the registers to be kept and mainiained 
by & registering officer.”. 

8. Amendment of section 4.—In section 4 
of the principal Act, after sub-section (1), the 
following sub-section shall be inserted, 
namely :— 

(1A) The State Government may also, by 
notification in the Official Gazette, appoint 
such officers of the State Government or of 
any local authority under its control, as ib 
thinks fit, to be additional inspectors of plan. 
a for all or any of the purposes of this 

3 KLA i 

6.. Amendment of section 42. — In sec. 
tion 12 of the principal Act,— 

(i) for sub-section (1), the following sub- 
section shell be substituted, namely :— 

‘(1) In every plantation wherein fifty or 
more women workers (including womsn 
workers employed by any contractor) are 
employed or were employed on any day. of 
ths preceding twelve months, or where the 
number of children of women workers (in. 
cluding women workers employed by any 
contractor) is twenty or more, there shall. be 
provided and maintained by the employer 
suitable rooms for the use of children of such 
women workers. 


a 
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ean: — For the purposes - of. thig: 
“children” 


sub-section and sub-section (1A), 
means persons who are. below the age of six 
yours. 

(ii) after sub. section (1), the following sub. 
section shall be inserted, ramely :— 


-- (4A) Notwithstanding snything contained: 


in sub-section (1), if, in respect of any planta- 
tion -wherein less than fifty women workers 
(including women workers employed by any 
contractor) are employed oc were employed 
on any day of theo preceding twelve months, 
or where the number of children of such 
women workers is less than twenty, the State 
Government, having regard to the number of 
Ghildren of such women workers deems it 
necessary that suitable rooms for the use of 
such children should be provided and main. 
tained by the employer, it may, by order, 
direct the employer to provide and maintain 
such rooms and thereupon the employer shall 
be bound to comply with such direction.” 


(iii) in sub-section (2), for the scant 
“Such rooms”, the words, brackets, figures 
and letter “The rooms referred to in sub. 
section (1) or sub-section (14) shall be 
substituted. 

(iv) in sub-section (3), for the words ‘‘such 


rooms”, the words, brackets, figures and letter | 


"the rooms referred to in sub-section (1) or 
sub-section (1A)’’ shall be substituted. 


1. Substitution of new section for sec- 
tion 15. — For section 15 of the principal 
Act, the following section shall be substitut- 
ed, namely :— 


“15. Housing facilities, — It shell be 
the duty of every employer to provide and 
maintain necessary housing accommodation— 


(a) for every worker (insluding his family) 
residing in the plantation; 

(b) for every worker (inzluding his family) 
residing outside the plantation, who has put 
in six months of continuots service, in such 
plantation and who has expressed a desire 
in writing to reside in the plantation : 

Provided that the requ:rement of continu. 
ous service of six months under this clause 
shall not apply to a worker who is a member 
ef the family of a deceased worker who, 
immediately before his death, was residing 
in the plantation. ”. 

8. Insertion of now sestions 16A to 16G. 
— After section 16 of she principal Act, 
the ‘following sections shail be inserted, 
namely : — 

ʻ16å. Liability of employer in respeot 
of accidents resulting from ‘collapse of 
houses provided by him. — (1) If death or 
injury is caused'to any wcrker or a member 
of hig family as a result of the collapse of s 
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house provided under section-.15, -and .-the. 
collapse is not solely and directly attribut. 
able to a fault on the part of any occupant of 
the house’ or to a natural calamity,’ the 
employer shall be liable to pay compensation. 

(2) The provisions of section 4 of, and. 
Schedule IV to, the Workmen’s Compensation: 
Act, 1923, as in force for the time being, 
regarding the amount of compensation pay- 
able toa workman under that Act shail, so 
far as may be, apply for the determination: 
of the amount of compensation payable under 
sub.section (1). 


16B. Appointment of Commissioners. — 

The State Government msy, by notification 
in the Official Gazette, appoint as many 
persons, possessing the prescribed qualifica- 
tions, a8 it thinks fit, to be Commissioners to. 
determine the amount of compensation pay- 
able under section 16A and may define the 
limits within which each such Commissioner 
shall exercise the powers and discharge the 
functions conferred or imposed on him by or 
under this Act. 


` 160. Application for aipame = 
(1) An application for payment of compen- 
sation under section 16A may be made to the 
Commissioner — 

(a) by the person who hag sustained the- 
injury; or 

(b) by any agent duly authorised by tho- 
person who has sustained the injury; or 

(o) where the person who has sustained 
the injury is a minor, by his guardian; or 

(d) where death has resulted out of the 
collapse of the house, by any dependant of: 
the deceased or by any agent duly authorised 
by such dependant or, if such dependant is 
a minor, by his guardian. 

(2) Every application under sub-section (1): 
shall be in such form and shall contain such 
particulars as may be prescribed. 


(3) No application for compensation under 
this section shall be entertained unless it i is: 
made within six months of the collapse oF 
the house : 

Provided that the reoni may, ie 
he is satisfied that the applicant was prevent. 
ed by sufficient cause from making the appli- 
cation within the aforesaid period of six 
months, entertain such application within a. 
further period of six months. 


Ezplanation.—In this section, the expres- 
sion “dependant” has the meaning assigned 
to it in clause (d) of section 2 of the Work. 
men’s Compensation Act, 1923. 

16D. Procedure and powers. — (1) On 
receipt of an application under section 180, 
the Commissioner may make an inquiry into- 
the matter covered by the application. : 
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(2) In determining the amount o? compen. 
«sation payable under section 16A, the Com. 
missioner may, subject to any rules that may 
“be made in this behalf, follow such summary 
‘procedure as he thinks fit. 


(3) The Commissioner shall have all the 
ypowers of a civil court while trying a suit 
runder the Code of Vivil Procedure, 1908 in 
‘respect of the following matters, namely :— 


(a) summoning and enforcing tha attend. 
sance of any person and examining him on 
Oath; 

(b) requiring the discovery and production 
-of any document; 

(c) receiving evidence on affidavits; 

(d) requisitioning any public racord or 
«xcopy thereof from any court or office; 

(e) issuing commissions for the axamina. 
“gion of witnesses or documents; . 

_ (£) any other matter which may be pres- 
«Sribed. 


(4) Subject to any rules that may be made 
cin this behalf, the Commissioner may, for 
“the purpose of determining any claim or 
-compensation, choose one or more persons 
possessing special knowledge of any matter 
‘relevant to the inquiry to assist him: in hold. 
ng the inguiry. 


16E. Liability to pay compansation, 
-@t6,, to be decided by Commissioner. — (1) 
Any question as to the liability of an 
ramployer to pay compensation under sac. 
‘sion 16A, or as to the amount theraof, or as 
‘to the person to whom such compensation is 
:payable, shall be decided by the Commis. 
“sioner. 


(2) Any person aggrieved by a decision of 
<the Commissioner refusing to grant compen- 
-3ation, or as to the amount of comzensation 
„granted to him, or to the apportionment 
‘thereof, may prefer an appeal to the High 
Oourt having jurisdiction over the place 
where the collapse of the house has 2ccurred, 
within ninety days of the communfation of 
‘she order of the Commissioner to such 
Person : 

Provided that the High Court may enter. 
tain any such appeal after the expiry of the 
period aforesaid if if is satisfied that the 
appellant was prevented by sufficient cause 
‘from preferring the appeal within such 
: period; 

Provided further that nothing in shis sub- 
-section shall be deemed to authorise the 
High Court to grant compensation im excess 
-of the amount of compensation payable under 
-gechion 164. | 

(3) Subject to the decision of the High 
“Court in cases in which an appeal ig pre. 
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ferred under sub-section (2), the decision of 
the Commissioner under sub-section (1). shall 


be final and shall not be called in question in 
any court. i 


i6F. Saving as to cattain rights. — The 
right of any person to claim compensation 
under section 16A shall be withont prejudice 
to the right of-such person to recover com- 
pensation payable under any other law for 
the time being in force; but no person shall 
be entitled to claim compensation more than. 
ie in respect of the same collapse of the 

ouse.’ 


16G. Power to make rules. — (1) The 
State Government may, by notification in the 
Oficial Gazette, make rules for giving effect 
to she provisions of sections 16A to 16F (both 
inclusive). 

(2) In particular, and without prejudice to 
the generality of the forgoing power, such 
rules may provide for— 

(i) the qualifications and conditions of ger. 
vica of Commissioners; 

(ii) the manner in which claims for com- 
pensation may be inquired into and deter- 
mined by the Commissioner; 


(iii) the matters in respect of which any 
person may be chosen to assist the Commis. 
gioner under section 16D and the functions 
that may be performed by such person; 


(iv) generally for the affective exercise of 
any powers conferred on the Commisgioner.’. 


9. Amendment of section 19 — Section 19 
of the principal Act shall be renumbered as 
sub.section (1) thereof, and — 

(i) in sub-section (1) as so renumbered, — 

(a) for the words ‘‘fifty.four hours,” the 
words ‘‘forty eight hours” shall be substi- 
tutad : 


(b) for the words ‘‘Iorty hours,” the words 
“twenty-seven hours” ghall be substituted ; 


(ii) after sub-section (1) as so renumbered, 
the following sub.sections shall be inserted, 
namely :— 


(2) Where an adult worker works in any 
plantation on any day in excess of the num. 
ber of hours constituting a normal working 
day or for more than forty-eight hours in 
any week, he shall, in respect of such over. 
time work, bs entitled to twice the rates of 
ordinary wages : 

Provided that no such worker shall ba 
allowed to work for more than nine hours on 
any day and more than fifty-fours in any 
weak. 

(3) For any work done on any closed boli- 
day in the plantation or on any day of rast, a 
worker shall be entitled to twice the rates of 


“ee 


$932 | 


work,’”, 


40. Amend nent of sestion 20. — In sab. 
section (1) of section 20 of the principal Act, 


` ‘€or clause (b), the following clause shall be 


“substituted, namely :— 


‘{b) provided for the conditions subjec: to 
“which, and the circumstances in which, an 
adult worker may be required or allowed to 
-work overtime.”, 

41. Amendment of section 30. — In sub. 
a (1) of section 30 of the princ:pal 

et, 

(i) the proviso shall be cmitted: 

(ii) the Explanation shall ba numbered as 
Explanation 1, and after tne Explanatioz as 
#0 numbered, tne following Eaplanation shall 
“be inserted, namely : s — 

‘“Baplanation 2. — The leave admiss-ble 
‘ander this sub-section shall be exclusiys of 
-all holidays, whether occurring during, or at 
-gither end of, the period of leave.” 


12. Insertion of new Ghapter YIA. — 
After Chapter VI of the principal Act, the 
‘following Chapter shall be inserted name ly: = 


“CHAPTER VIA 
E ACOIDENTS 


` 32A- Notice of accident. — Where in any 
Plantation, an accident oceurs which caages 
“death or which causes any bodily injury to a 
worker by reason of whicb- the worker in. 
jured is prevented from working for a petiod 
‘af forty-eight hours or more immediately 
‘following the accident, or which is of suzh a 
nature as may be prescribed in this behalf, 
‘the ‘employer thereof shall send nctica 
‘thereof to such authorities in such form, and 


_ Within such time, as may be prescribed. 


32B. Register of accidents. — The em. 
ployer shall maintain a ~egister of all acci- 
dents which occur in:the plantation in such 
‘form and in such manner as may be pres. 
seribed.” 


13. Insertion of new section 374. — 


. After section 37- of the principal Act, the 


following section shall be inserted namely: — 


"37A. Power of court to make ordars.— 
(1) Where an employer is convicted of an 
offence punishable under section 36, the 
@ourt may, in addition to awarding any 
punishment, by order in writing, recuire 
him within such period as may be specified 
‘in the order (which the court may, f it 
‘thinks fit and on an application made in this 
behalf by the employer, from time to fime, 
-extend) to take such measare as may bs go 
specified for remedying the matters in res. 
act of which the offence was committed. 
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ordinary” wages as: in the case of .overtime 


. (2) Where an order is made under sub- 
section (1), the employer shall not be liable 
under this Act in respact of the continuation 
of the offence during the period or extended 
period, as the case may be, specified by the 
court, but if, on the expiry of such period : or 
extended period, the order of the court has 
not been fully complied with, the employer 
shall be deemed to have committed a further 
offence and he shall, on conviction, be punish. 
able with imprisonment for a. term which 
may extend to six months and with fine 
which may extend to threa hundred rupees 
for every day after such expiry.” 


14. Amendment of section 43. — In sub- 
section (2) of section 43 of the principal 
Act,— . 

(i) in clause (j), the word ‘‘and” occurring 
at the end shall be omitted; 

(ii) after clause (k), the following clause 
shall be added, namely : — 


(1) any other matter which is required to 
be, or may be, preseribed.”’. 


THE INDIAN IRON AND STEEL COM. 
PANY (AGQUISITION OF SHARES) 
AMENDMENT ACT, 4981 
(Act No. 59 of 1981)* 
[29th December, 1984.7 . 


An Act farther to amend the Indian Iron 
and Steel Company (Acquisition of 
Shares) Act, 1976. 


Be it enacted by Parliamant in the Thirty- 
second Year of the Republic of India as fol- 
lows :— 


4. Short title. — This Act may be called 
THE INDIAN IRON AND STEEL COM. 
PANY (ACQUISITION OF SHARES) AM. 
ENDMENT ACT, 1981. 


2. Amendment of section 2.—In section 2 
of the Indian Iron and Stes! Company (Ac. 
quisition of Shares) Act, 1976 (hereinafter 
referred to as the principal Act), in sub. 
clause (iii) of clause (h), for the words "on 
or before such date! as the Central Govern- 
ment may, by notification, specify in hia 
behalf”, the words, brackets and figures “be- 
fore the expiry of one hundred and twenty 
days from the date of commencement of the 
Indian Iron and Steal Company (Acquisition 
of Shares) Amendment Aci, 1981” shall be 


a erent PP SiH ar 
(*) Received the assent of the President on 


99.12.1981. Act published in Gaz, of 
pars 30-12-1981, “Part II-S. 1, Ext, 


For Statement of Objects and Reasons, sea 
Gaz, of India; 23-11-1981, Part II- S. 2, 
Ext. p, 758. 
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--« Substituted and shall-be- deemed -- always- to~ 
have been substituted. 


8. Amendment of section 7,—In section 7- 
of the principal Act,— 


(a) in sub-section (1),— 


(i) in the opening paragraph, for the ie 
Oth. 


figures and letters ‘on or before the 
day of November, 1977” the words; brackets 
and figures “before the expiry of one hun. 
dred and twenty days from the date of com. 
mencement of the Indian Iron and Steel Com. 
pany (Acquisition of Shares) Amendment 
Act, 1981” shall be substituted and shall be 
‘deemed always to have been substituted; 


(ii). for the proviso, the following proviso 
shall be substituted and shall be deemed al. 
ways to have been substituted, namely :— 


"Provided that if the Commissioner ig 
satisfied that the claimant.was prevented by 
sufficient cause from preferring the claim be. 
fore the expiry of the said period of: one 
hundred and twenty days, he may entertain 
the claim within a further period of one 
hundred and twenty days and not there- 
after.’’s 

(b) after sub-section (1), the following 
sub-section shall be inserted, namely : ~ 


(1A) Every claim preferred under sub- 
section (1) as it stood before the commence. 
ment of the Indian Iron and Steel Company 
(Acquisition of Shares) Amendment Act, 
1981, after the expiry of the period. or date 
specified therein shall be deemed to have 
been preferred under the said sub-section as 
amended by the said Amendment Act and 
shall be dealt with (even if it had been dis. 
allowed before such commencement) as -if it 
had been preferred within time. ” 


4, Amendment of section 14. — In sec. 
tion 11 of the principal Act, for the words 
"three years’, the words ‘six months” shall 
= substituted. 


TRE ASSAM APPROPRIATION (No. 2) 
ACT, 1981, : 
(Act No. 60 of 1984) - 
(29th December, 1981.) 


An Act to authorise payment and ap. 
propriation of certain further sums 

. from and out of the Consolidated Fund 
of the State of Assam for the services 
of the financial year 1981.82. 


[Text of the Act Not Printed.] | 
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THE NATIONAL BANK FOR AGRI- 
CULTURE AND RURAL DEYE- 
LOPMENT ACT, 1984 


(Act No. 61 of 1981)* 
[30th December, 1984.] 


An Act to establish a bank to be known 
asthe National Bank for Agriculture 
and Rural Development for providing 
credit for the promotion of agriculture, 
small.scale industries, cottage and vil. 
lage industries, handicrafts and other 
rural crafts and other allied economic 
activities in rural areas with a view to 
promoting integrated rural develop. 
ment and securing prosperity of rural 
areas, and for matters connected there. 
with or incidental thereto. 

Be it enacted by Parliament in the 

Thirty-second Year of the Republic of India 


. a3 follows :— 


[¥*] Received ae assent of the President on 
30-12-1981 Act Published in Gaz. of India., 
81-12-1981, Part II-S, 1, Ext. p. 411, 

For Statement of Objects and Reasons, see Gaz 
of India, 18-9-1981, Part II-S. 2, Ext., p. 683, 
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CHAPTER I 
PRELIMINARY 


4. Short title, extent and commences- 
ment. — (1) This Act may be called THE 
NATIONAL BANK FOR AGRICULTURE 
AND.-RURAL DEVELOPMENT ACT, 1981. 


(2) It extends to the whole of India. 


(3) It shall-come into force on stch date as 
the Central Government may, by aotification 
in the Official Gazette, appoint, anc different 
dates may be appointed for diferent provi- 
sions of this Act, and any reference in any 
provision to the commencement oi this Act 
shall be construed as.a reference to the com- 
‘ing into force of that provision. 

9. Definitions.—In this Act, anless tke 
context otherwise requires, — 


(a) “agriculture” includes hctticulture, 
animal husbandry, forestry, dairy and poultry 
farming pisciculture, and other alied acti- 
vities, whether or not undertaken jcintly with 
agriculture and the expression “agricultural 
operations” shall be construed accordingly. 

‘Haplanation.:-~ For the purposes -of ` this 
clause, ‘‘pisciculture’ includes the develop- 
ment of fisheries, both inland and marine, 
catching of fish and all activities connected 
therewith or incidental thereto; 


(b) “Agricultural Refinance and Develop- 
ment Corporation’ means the Corporation 
established under section 3 of the Agricultu- 
ral Refinance and Development Carporation 
Act, 1963, and renamed under section 3A of 
that Act as the Agricultural Refnance and 
Development Corporation; 


(c) “Board” means the Board of Directors 
of the National Bank; 


(d) "central co-operative bank” means the 
principal co-operative society in a district in 
a State, the primary object of which is the 
financing of other co-operative BC Cielies in 
that district: 


Provided that in addition to such principal 
society in æ district, or where there is no 
such principal society in a district, the State 
Government may declare any one or more 
co,operative societies carrying on the busi- 
ness of financing other co-operative societies 
in that district to be also or to be a .central 
co-operative bank or central cc-operative 
banks within the meaning of this definition: 

(e) “Chairman” meang the Chairman of the 
Board appointed under section 6; 

(f) co-operative society’? means a 
society registered, or deemed to be regis- 
tered, under the Co-operative Societies 
Act, 1912 or any other law relating to co- 
operative societies for the time being in 
Force in any State; 


(g) orops’” includes products of agricultu-.. 
ral opsrations: 

(h) “director” means a director appointed. 
under section 6; 


(i) “industry in the tiny and decentralised: 
sactor’’ means industrial concerns in the tiny: 
and decentralised sector and “industrial con-- 
carn in the tiny and decentralised sector’” 
means an industrial concern in which the 
investment in machinery and plant is not in. 
excess of rupees two‘lakhs or such higher 
amount as the Central Government may 
specify by notification in this behalf having. 
regard to .trends in industrial development. 


- and other relevant factors; 


(j) “Managing Director” means the Manag- 
ing Director appointed under section 6; 

(k) “marketing of crops” includes the pro. 
cessing of crops prior to marketing Ly any 
agricultural producers or any organisation of 
such producers: 


(1) “National Bank” means the Nationat, 
Bank for Agriculture and Rural Development. 
established under section 3; 


(m) “notification” means a notification pane 
lished in the Officia] Gazette; 


(n) “primary rural credit society” means a. 
co-operative: society, by whatever name 
called,— 

(1) which has as its ahid or aa the 
provision of financial accommodation to ite 
members for agriculture or agricultural ope— 
retions or for the marketing of crops, or for 
rural development; and 


(2) the bye-laws of which do not permit 
admission of any other co.operative society 
as member : 


Provided that this Jabon shall nots 
apply to the admission, ag & member, .of -a. 
co-operative society, which is a Stats 00- 
operative bank or & central co-operative bank. 
by reason of such bank subscribing to the- 
skare capital of the co-operative society out: 
of funds provided by the State Government. 
for the purpose: 


(o) “prescribed”? means prescribed by re. 
gulations made under this Act; 


(p} “regional rural bank” means a regional; 
rural bank established under section 3 ofi 
tke Regional Rural Banks Act, 1976; 


(a) “rural development’? means develop.. 
ment of rural areas through any activities. 
conducive to such development. 


Explanation. — For the purposes of aa 
clause ,— 

(a) activities conducive to iesalasment of 
rural areas include activities relating te 
production of goods or provision of services: 


1982 - 


in paral urea and adtivit. es for the promo. 
tion Of Gottage and village industries, indus- 
try” in the tiny and decentralised sector and 
smili-scale: industry and handicrafts and 
other rural crafts; i 


(b) “rural area” means the area comprised 
in ‘any village and includes the area com. 
prised in any town, the population of which 
does not exceed ten thousand or such other 
figure ag the Reserve Bank may specify from 
time to time; 

(r) “Reserve Bank” means the Reserve 
Bank. of India constituted ander section 3 of 
the Reserve Bank of India Act, 1934; 


- (s) “scheduled bank” means a bank for thé 
time being included in tha Second Schedule 
to.the Reserve Bank of Incia Act, 1934; 


(t) “small-scale industry” means industrial 
eoncerùs:in the small. scale sector and ‘ ‘indus. 
trial concern in the small seale sector” 
means an- industrial concern— 


(i) in which the investment in machinery 
and plant is not in excess of rupees twenty 
lakhs or such higher amounts as the Central 
Government may specify by notification in 
this behalf having regard to trends in indus, 
trial development and othar relevant factors 
and 

(ii) which is not an industrial concern in 
the tiny and decentralised sector; 


(u) “State co-operative bank” means the 
principal co-operative socisty in a State, the 
primary object of which is the financing of 
other co-operative societies in the State : 

Provided that in additicn to such principal 
society in a State, or where there is no such 
principal society ina State, the State Gov. 
ernment may declare any one or more Co. 
operative societies carrying on business in 
that State to be also cr to be a State co. 
operative bank or’ State co-operative banks 
within the meaning.of this definition; 

(v) “State land development bank” means 
the co-operative society which is the princi- 
pal land development bank (by whatever 
name. called) in a State and which has as its 
primary object the prov-ding of long-term 
finance for agricultural davelopment : 

Provided that, in addition to such principal 
land development bank in a State, or where 
there is no such bank ina State, the State 
Government may declar3 any 00- operative 
society carrying on business in that State and 
authorised by the bye-laws of such co-opers. 
tive society to provide long.term finance for 
agricultural development! to ba also or to be 
a State land development bank within the 
meaning of this definitior; 

(w) words and expressions used herein 
and not defined but defined in the Reserve 
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Bank of India Act, 1934, shall have the 


meanings respectively assigned to them ‘im: 
that Act; . 
(x) words and expressions used herein and: 
not dofined either in this Act or in the- 
Reserve Bank of India Act, 1934, but defined: 
in the Banking Regulation Act, 1949, shalk 
have the meanings respectively assigned to» 
them in the Banking Regulation Act, 1949. 
OHAPTER IT 
H3TABLISHMENT OF THR NATIONAL BANK. 
FOR AGRICULTURE AND RURAL Davanor. 
MENT AND OAPITAL THEREOF. 
3. Establishment and incorporation of” 
National Bank for Agricultura and gurak, 


Development. — (1) With effect from suck: 


date as the Central Government may, by: 
notification in the Official Gazette, appoint, 
there shall be established for the purposes of: 
this Act, a bank to be known as ths National. 
Bank for Agriculture and Rural Development.. 


_ (2) The Bank shall be a body corporate- 
with the name aforesaid having perpetual 
succession and & common seal with power, 
subject to the provisions of this Act, fe- 
acquire, hold and dispose of property and to». 
see and may by that name sue and be. 


sei The head office of the National Bank: 
shall be at Bombay or at such other place as- 
the Central Government may, by notification, 
specify. 

(4) The National Bank may establish.. 
offices, branches or agencies at any place im» 
India,-and with the previous approval of the» 
Central Government and in congulation with: 
the Reserve Bank, at any place outside India. 

4. Capital. — (1) The capital of the. 
National Bank shall ba one hundred crores of 
rupees : 

Provided that the Central Governmeni:.. 
may, in consulation with the Reserve Bank.. 
and by notification, increase the said capital: 
up to five hundred crores of rupees. 

(2) The capital of the National Bank shal... 
be subscribed to by tne Central Government.. 
and the Reserve Bank in equal proportioas. 

CHAPTER III 
MANAGSMENT OF THE NATIONAL BANK 

5. Managment. —(1) The general super- - 
intendence, direction and management of: 
the affairs and business of the National Bank.. 
shall vast in ® Board of Directors, which shall 
exercise all powers.and do all acts and things 
which may -be exercised or done by the: 
National Bank. 

(2) Subject to tha provisions of this Act, 
the Board in discharging its functions, shall 
act on business principles with due regard to- 
public interest. 
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(3) Subject -to the provisions cf sub-gec- 
dion (1) and save as otherwise provided in 
“the regulations made under this Act, the 
Managing Director shall also have powers 
<É general superintendence, direcsion and 
management of the affairs and business of the 
‘National Bank and may also exercise all 
powers and do all acts and things waich may 
bò exercised or done by the National Bank.. 

(4) Any whole-time director appointed 
under sub-section (3) of section 6 skall assist 
‘the Managing Virector in the dischazge of his 
{functions under sub-section (3) and perform 
such duties as the Board may entrust or dele- 
gate to him. 

(5) In the discharge of his. powers and 
flungtions under sub-section (3), the Managing 
Director shall follow such directions as the 
‘Chairman may give. 

(6) In the discharge of its functions under 
his Act, the National Bank shall ba guided 
iby such directions in matters of policy in- 
evolving public interest as the Central Govern- 
ment, in consultation with the Reserve Bank, 
-or the Reserve Bank, may give in writing. 

_ 6. Board of Directors.—(1) The Board of 
Directors of the National Bank shell consist 
of the following, namely :— 

(2) a Chairman: 

(b) two directors from amongst experts in 
mural. economics, rural development, handi- 
@rafig and other rural crafts, village and 
‘Gottiage industries and small-scale industries 
or in any other matter, the special know- 
ledge or professional experience in which is 
gonsiderad by the Oentral Goverrment as 
useful to the National Bank; 


(c) three direstors out of whom two ahal] 
þe -porsons with experience in the working 
of co-operative banks and one shall be a 
erson wiih experience in the werking of 
commercial banks; 

(d) three directors from out of tke direc- 
tors of tha Reserve Bank: 

(e) three directors from amoagst the 
officials of the Central’ Government: | 

(£) two directors from amongst the officials 
of the State Governments; and 

(g) a Managing Director. 

(2) The Chairman and other directors shall 
‘be appointed by the Central Government in 
‘onsultation with the Reserve Bank : 

Provided that the Central Government 
shall also consult the Board with regard to 
any appointment ‘(except appointment to the 
first Board) to the office of Managing director. 

(3) Where the Central Govertment is 
gatisfied, in consultation with the Reserve 
Bank and the Board, that it is necessary so to 


A. I. R. 


du, it. may: appoint.one or more whole: time 

directors“with such , designations as ‘may . be 

deemed appropriate by that Government and 

any whole-time director so appointed shall 
also be a member of the Board : 

Provided that consultation with the Board 
shall not be necessary in the case of the 
appointment of a whole-time director to the 
first Board. 


1. Term of office of Chairman and 
other directors, retirement and payment 
of fees.—(1) The Chairman shall hold office 
for such term not exceeding five years and 
shall receive such salary and allowances as 
the Central Government may, at the time of 
appointment, specify : 

Provided that the Ohaiiman shall notwith- 
standing the expiration of his term continue 
to hold‘ office until his successor enters upon 
his office. 


{2) The directors appointed ander clauses 
(b) to (f) of sub-section (1) of section 6 shall 
hold office for a term of:three years: + 


Provided that such director shall twink 
standing the expiration of his tarm continua 
to hold office until his successor autora ‘upon 
his office. 


(3) The Central Government may, in ‘con: 
siltation with tha Reserve Bank remove the 
Chairman or any other‘director referred to 
in sub-section (2)”’at any time before the 
expiry of his term of office after giving him 
a reasonable opportunity of showing cause 
ageinst the proposed removal. 


(4) The Chairman and the directors re- 
ferred to in sub-section (2) shall be paid such 
fees and allowances as ‘may be prescribed for 
attending the meetings of the Board or-of 
any of iis commitiees and for attending to 
any other work of the National Bank : 


Provided that no such fee shall be cayable 
to the Chairman or any other director, who 
is en officer of the Government or an officer 
of the Reserve Bank. 


8. Term of office of Managing Director 
and whole-time directors, conditions of 
service, etc. — (1) The Managing Director 
and any whole-time director appointed under 
sub-section (3) of section 6 shall,— 


(a) hold office for such term it exceeding 
five years as the Central Government may, 
at the time of appointment, specify; « 

(b) receive such salary and allowances and 
be governed by such terms and conditions of 
service as the Board may, with the previous 
approval of the Central Government and in 
consultation with the Reserve Bank deter. 
mine: 
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Provided that the Managing: Director and 
any such wholé-iime director appointed to 
the first Board shall recéivs such salary and 
allowances and be’ govérned by such terms 
zand conditions of service ag the Central Gov. 
‘ernment: may, in e eon: with the Re- 
Serve Bank, determine; 

(2) The Central Bo canal may, in con. 
‘Suliation with the Reserve Bank, remove the 
Managing Direetor or any whole-time direc- 
tor appointed under sub-section (3) of sec- 
‘tion 6 af any time before the expiry of his 
-term of offies, after giving him a reasonable 
-opportunity of showing cause against the pro. 
‘posed removal. 

(3) Notwithstanding OPTIE contained in 
sub-section (1) or sub-section (2), the Central 


“Government shall have the right to terminate | 


-the term of office of the Managing Director 
or of any whole-time director appointed 
-under sub-section (3) of section 6 at any time 
“before the expiry of the term fixed under 
sub-section (1) by giving him notice of not 
-less than’ three months in writing or three 
- months’ salary and allowances ‘in lieu of such 
-notices i 

Provided that the ‘Central Government 
hall, before terminating the term of office of 
the Managing Director. or any whole.time 
‘director appointed under sub-section (3) of 
section 6, consult the Reservé Bank. 
. 9. Disqualifications. — (1) No person 
-shall be a director who— 


(a) is of unsound mind and stands so de- 
-Olared by a competent court; or 
- (b) is or has been convicted of any offence 
which, in the opinion of the Central Govern- 
ment, involves moral turpitude; or 

(e) is, or at any time has been, adjudicated 
insolvent .or has suspended. payment. of his 
debts or has compounded with his-oreditors. 


(2) The appointment as director of any 
person who is a Member of Parliament or 
_ the Legislature of any State shall, unless 
_ within two months of the date ofhis ap- 
" pointmenit he ceases to be such member, be 
‘void on the expiry of the said period of two 

months and if any director is elected or 
“nominated as a Member of Parliament or of 
any State Legislature he shall cease to be a 
director as from the date of such election or 
nomination, as the case may be. 
10. Yacation and resignation of office 
. by directors.—(1) If a director — 

(a) becomes subject to: any of the disquali- 
‘gations mentioned in section 9; or 

(b) is absent without leave of the Board 


‘for more than three consecutive mn Saniiee 


‘thereof, 
dhis seat shall ikeroupon bedona ease: 


(May) 1982 Acts 4 (2) & 5 (1) 


_ 


(2) ‘Any director may resign his office. by 
giving notice thereof in writing to the Cen- ` 
iral Government, and on his resignation 
being accepted by thea Central Government 
or if his. resignation is not sooner ‘accepted 
on the expiry of threa months from the re- 
eipt thereof by the Cantral Government, he 
shall be deemed to have vacated hig office. 


44. Casual vacancy in the: office of 
Managing Director. — If the Managing 
Director is by infirmity, or otherwise ren- 
aered incapable of carrying out his duties or 
is absent on leave er otherwise, in circum. 
stances not involving the vacation-of his ap- 
‘pointment, the Central Government may, 
after consultation wita ‘the Reserve. Bank 
and the Board, appoint another person to’act 
in his place as Managing Director during hia 
absence. 


“42. Meetings of Board. — (1) The Board 
shall meet at such times and places and shall 
observe such rules of procedure -in regard to 
the transaction of business at its meetings ag 


- 


-may be prescribed. 


(2) The, Chairman of the Board, ‘or, ‘it ‘for 
any reason he is unable to attend any meeting, 
any other director nominated by the 
Chairman in this behalf, and in the absence 
of such nomination; any other director 
elected by the directors present at the 
meeting, shall preside at the meeting of the 
Board. 


(3) AW questions which come up before 
any meating of the Board shall be decided 
by a majority of votes of the directors pre- 
sent and voting, and in the eventof an 
equality of votes, the Chairman, or, in his 
absence, the person presiding, shall have fh 
second or casting vote. i 


i3. Committees of National Bank. — (1) 


' The Board may constitute an Executive Com- 
“mittee consisting of such number of directors 
“as may be prescribed. 


(2) The Executive Committee shall dis. 
charge such functions as may be preseribed 
-or may be delegated to it by the Board. 


(3) The Board may constitute such other 
committees, whether consisting wholly of 
directors or wholly of other persons or partly 
of directors and partly of other persons as it 
thinks fit and for such purposes asit, may 
decide and every committee go. constituted 
shall discharge such functions as may. -be dele. 
gated to it by the Board. 


(4) The Executive Committee shall meet 
at such times and places and shall observe 
such rules of procedure in regard: to the 
transaction of business at its meetings, ag 
may be prescribed. E E 
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(5) The times and places at waich any 
' committee constituted under sub-section (3) 
shall meet, the rules of procedure which such 
committee shall observe in regard to the 
transaction of business at its meet:ngs, and 
the fees and allowances which may be paid 
‘to the members of such committee for attend. 
ing the meetings of the commitiee and for 
attending to any other work of the National 
Bank shall be such as may be spacified by 
that Bank. 


44, Advisory Council, — (1) The Board 
shall constitute an Advisory Council consisting 
of such number of directors and euch other 
persons who, inthe opinion of the Board, 
have special knowledge of agricultare, agri. 
cultural credit, co-operation and ruzal econo. 
mics, small-scale industries, village and 
cottage industries and handicrafts and other 
rural crafts or. have special knowledge and 
appreciation of the country’s overall develop- 
mental policies and in particular overall 
monetary and credit polities whica is consi. 
dered by the Board as useful to the National 
Bank, 

(2) The Advisory Council shall advise the 
National Bank in such matters as may be 
referred to the Advisory Council by the 
National Bank and may discharge such other 
functions as may be entrusted or delegated 
‘to the Advisory Council by the National 
Bank. 

(3) A member of the Advisory Council 
shall hold office for such term not exceeding 


five years as the National Bank msy fix, end - 


receive such fees and allowances as may be 
` prescribed for attending the meetings of the 
Advisory Council and ‘for attendirg to any 
other work of the National Bank. 


(4) The Advisory Council shall meet st 
such times and places and shall observe such 
rules of procedure in regard to transaction 
of business at its meetings as mesy be’ pre- 
seribed. 


15. Member of Board or Committee 
thereof not to participate in meetings in 
certain cases. —A director of the Soard or a 
member of a Committee, who hag any direct 
or indirect pecuniary interest in sny matter 
coming up ‘for consideration at a meeting of 
the Board or a Committee thereof shall, as 
soon as possible after relevant circumstances 
have come to his knowledge, disclose tke 
nature of his interest at such meeting, and 
the disclosure shall be recorded in tae minutes 
of the Board, or the Committee. as the case 
may be, and the director or meraber shall 
not take any part in any deliberation or deci. 
‘sion of the Board or the Committee with re. 
spect to that matter. 


CHAPTER IV 


- TRANBFER OF BUSINESS TO THE NATIONAL 
BANK 


16. Transfer of assets and liabilities off 
Agricultural Refinance and Development 
Corporation.—(1) On such date ag the Cen. 
tral Government, in consultation with the» 
Reserve Bank may, by notification, appoint.. 
the entire undartaking of the Agricultural: 
Refinance and Development Corporatior. 
(hereafter in this Chapter referred to as the 
‘“Corporation”’) including all business, pro- 
perty, assets and liabilities, rights, interest, 
privileges and obligations of whatever nature, 
shall stand transferred to and vest in the. 
National Bank. 


(2) As compensation for the transfer of the- 
urdertaking of the Corporation to the National. 
Bank under sub-section (1), the National 
Bank shall within six months from the date: 
appointed under that sub-section (hereafter 
in this section referred to as the appointed 
date) pay to the shareholders of the Corpora- 
tion a sum equal to the total paid-up capital 
of the Corporation a3 on the date immedi- 
ately preceding the appointed date. 


(3) The amount of compensation payable- 
under sub-section (2) to the share-holders of. 
the Corporation shall be apportioned among: 
the shareholders in proportion to their contri. 
butions to the paid up capital of the Oorpora. 
tion ag on the date RE preceding: 
the appointed date. 


Explanation. — For the purposes of this- 
sub-secsion, ‘shareholders of the Corpora- 
tion” means shareholders of the Corporation. 
wioge names appear on the register of share- 
holders maintained under section 8 of the 
Agricultural Refinance and Development 
Corporation Act, 1963, on the date immedi.. 
ately preceding the appointed date. 


(4) The National Bank shall also pay tothe- 
shareholders of the Corporation referred to ° 
in sub-section (2) an amount calculated at the- 
rate at which the shares of the Corporation. 
were guaranteed as to the payment of mini- 
mum dividend under section 6 of the Agri-. 
cultural Refinance and Development Corpora.. 
tion Act, 1963, for the period, if: any, that: 
has expired in the accounting year of the- 
Corporation before the appointed date -and: 
tkis amount the National Bank shall distri- 
bute to the shareholders of the Corporation: 
referred to in sub-section (2) in proportion to- 
the shares held by such shareholders on- 
the date immediataly preceding the ap. 
pointed date and at the rate at which such 
shares were guaranteed as-to the payment ofi 
minimum dividend. | 


pe 


‘lopment Corporation Act, 


1982 


(5) All contracts, deeds, bonds, agreements, 
powers of attorney, grants of legal represen- 
tation and other instruments of whatever 
nature subsisting or having effect immadi- 
ately before the appointed date and to whieh 
the Corporation is a party, or which ars in 
favour of the Corporation; shall be of as full 
force and effect against or in favour of the 
National Bank, ag the case may be, and may 
be enforced or acted upon as fully and 
effectually as if instead of the Corporation the 
National Bank had been a party thereto, or 
as if they had been in favour of the National 
Bank. 


(6) If, immediately before the appoirted 
date, any suit, appéai or other legal proceed- 
ing ef whatever nature, is pending, br or 
against the Corporation, the same shall not 
abate, be discontinued or be in any way 
prejudicially affected by reason of the tranafer 
to the National Bank of the undertaking of 
the Corporation, or of anything contained in 
this Act, but the suit, appaal or other pro. 
ceeding may be continued, prosecuted and 
enforced, by or against the National Bank. 


47, Dissolution of the Corporation end 
repeal of Act 10 of 1968.—On the date 
appointed under sub-section (1) of sec. 
tion 16,— 

(a) the Corporation shall stand dissolved; 
and 

(b) the Agricultural Refinance and Deve- 
1963, shall stand 
repealed. . 


48, Transfer of business from Reserve - 
'Bank.—(1) On such date as the 


Cenal 
Government may, in consultation with the 
Reserve Bank, by notification, appoint, ihe 
assets and liabilities with the Reserve Bank 
relating to 


(a) the National Agricultural Credit (Leng 
Term Operations) Fund established snd 
maintained under section 46A of the Rese-ve 
Bank of India Act, 1934; and 


(b) the National Agricultural Credit (Stabi- 
lisation) Fund established and maintained 
under section 46B of the Reserve Bank of 
India Act, 1934, 
shall stand transferred fo the National Bank 
and form part of the National Rural Credit 
(Long Term Operations) Fund referred tc in 
section 42 and the National Rural Credit 
(Btabilisation),Fund referred to in section 43, 
zespectively. 


(2) With effect from such date as -zbe 
Central Government may, in consultat.on 
with the Reserve Bank, by notification, 
appoint, the loans and advances which «he 
Reserve Bank has granted to State co-opers. 
tive banks and regional rural banks under 


The National Bank for Agriculture and Rural Development-Act, 1981 [Aat64] 59 


section 17 [except sub-clause (a) of clause 
(4)] of the Reserve Bank of India Act, 1934, 
and which the Reserve Bank may specify by 
a general or special order, shall, os far ag. 
may be, become and be deemed to be loans 
and advances granted by the National 
Bank under section 21, and the National 
Bank shall repay to the Reserve Bank, the 
amount of such loans and advances on such 
terms and conditions as the Central Govern. 
ment -may specify, in consultation with the 
Reserve Bank. 

(3) All righis, liabilities, interests, privilege 
and obligations of whatever nature (including 
the rights.and obligations arising by way of 
purchase, sale and rediscouns of any r of 
exchange and promissory notes) the 
Reserve Bank in relation to any a or 
liability referred to in sub-section (1) or any 
loan or advance referred tò in sub-section (2) 
shall stand transferred to and vest in the 
National Bank on the date on which such 


-asset or liability stands transferred to the 


National Bank under sub-section (1) or, as 
the case may be, such loan or advance becomes 
under sub-section (2) a loan or advance printed 
by the National Bank. 


(4) All contracts, decds, bonds, seecetmats 
powers of attorney, g ranta of legal repre 
sentation and other instruments of whatever 
nature relating to any asset or liability 
referred to in gub.section (1) and subsisting 
or having effect immediately before the date 
appointed under that sub-section or relating 
to any loan or advance referred to in gub. 
section (2) and subsisting or having effect 
immediately before the date appointed under 
that sub-section shall ba of as full force and 


: effect against, or in favour of, the National 


Bank, as the case may be, and may be 
enforced or acted upon as fully and effect. 

ually as if instead of the Reserve Bank, the 

National Bank had been a party thereto, or 

ae if they had been in favour of the National 
ank. 


(5) If, immediately before the date ap. 
pointed under sub-section (1) or sub-section 
(2), as the case may be, any suit, appeal or 
other legal ‘proceedings of whatever nature 
relating to any asset or liability referred to 
in sub-section (1) or any loan or advance 
referred to in sub-section (2) is pending, by 
or against the Reserve Bank, the same shall 
not abate, be discontinted, or be in any way 
prejudicially affected by reagon of the 
transfer to the National Bank of such asset 
or liability under sub-gection (1), or as the 
Gase may be, such loan or advance becoming 
under sub-section (2) a Ioan or advance 
granted by the National Bank, or of anything 
contained in this Act, but the suit, appeal or 
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other proceedings may be continued, prose- 
a and enforced, by or against thee National 
ank 


CHAPTER V 
BORRJWINGS BY TSE NATIONAL Bing 


49. Borrowing by the National Bank, — 
The National Bank may, for'.the purpose of 
carrying out its functions under tkis Act, — 


‘(a) issué and gell bonds and debentures 
Garrying interest, which bonds and ebentures 
shall be guaranteed by the Central Govern. 
ment as fo the repayment of principal and 
payment of interest at such rates as may be 
fixed by the Central Government ia congulta- 
tion with the Resarve Bank at the time the 
bonds or debentures are issued; 


(b) borrow money from the Reserve Bank 


repayable on demand or on the expiry of 
fixed periods not exceeding eightean months 
from the date of the making of tke loan or 
advance, on such terms and conditions includ- 
ing the terms relating to security md purpose 
as may be specified by the Reserve Bank; 


(o) borrow money from the Central Gov- 
ernment and from any other aathotity or 
organisation or institution approved by that 
Government, on such terms and ponciirong ag 
may bə agreed upon; 


(d) accept from the Central Gorernment, & 
State Government, a local authority, a State 
land development bank, a State co-operative 
bank or a scheduled bank or any person ap- 


proved by the Central Government in this be.’ 


half, deposits repayable after the expiry of a 
period which shall not in any case be less 
than twelve months from the mak.ng of such 
deposit and on such other terms as the 
National Bank may, with the pr:or approval 
: of the Reserve Bank fix; and | 


(e) receive gifts, grants, donations or bene- 
faetions from Government or any other 
source. l 


20. Borrowings ia foraigu currensy.— 

Notwithstanding anything contaimed in the 
Foreign Exchange Regulation Aci, 1973; or 
in any other law for the time beiag in force 
. relating to foreign exchange, tie National 
Bank may borrow, with the previous appro- 
- val of the Central Government am] in consul- 
tation with the Reserve Bank, idreign cur. 
. rency from any bank or financia. 
in India or elsewhere. 


(2) The Central Government may guarantea 
“loans taken by the National Bank under sub- 
section (1) as to the repayment of principal 
and the payment of interest 
other incidental charges. 


institution - 


shereon and © 


CHAPTER VI 
ORADIT FUNOTIONS OF THE NATIONAL BANK 

24. Produstion and marketing credit.— 

(1) The National Bank may provide by way 
of refinance, loang and advances, repayable on 
demand or on ite expiry of fixed periods not 
exceeding eighteen months, to State. co.ope- 
rative banks, regional rural banks, or to ‘any 
financial institution or to any class of finan- 
cial institutions, which are approved by the 
Reserve Bank in this behalf, for financing — 

(i) agricultucal operations or the marketing 
of crops, or 

(ii) the marketing and distribution of in- 
puts necessary for agriculture or rural deve- 
lopment, or 

(iii) any other activity for the promotion 
ef or in the field of agriculture or rural de- 
velopment, or 

(iv) bona fide commercial or trade transac. 
tions, or 

(v) the production or marketing activities of 
artisans or of small-scale industries, industries 
in the tiny and decentralised sector, village 
and cottage industries or of those éngaged in 
the field of handicrafts and other rural: crafts. 


(2) The National Bank may make. loans 
and advances under sub-section (1). against 
the security of — 


(i) stocks, funds and securities other than 
immovable property, in which a trustee is 
authorised to invest trust money by any law 
for the time being in force; 

(ii) promisgory notes supported by docu. 
ments of title to goods, such documents hav- 
ing been transferred, assigned or pledged to 
the borrowing institution as security for a 
loan or advan3e made for any of the purposes 
gpecified in sub-section (1) ; 

Provided chat the National Bank may, 
whenever if considers it necessary so to do, 
accept, in lien of the actual assignment of 
any such security in favour of the National 
Bank, a declaration in writing from the 
borrowing institution, — 


(a) stating that it holds such TERRY of 
title to goods as may ‘be set out in the decla” 
ration; and 

(b) containing such other particulars as 
may be required by the National Bank. 

(3) Notwithstanding anything contained in 
sub-section (2), the National Bank may in its 
discretion grant a loan or advance ~>- 

(a) to any State co-operative bank if tha 
Joan or advance is fully guaranteed for re- 
payment of principal and interest by Govern. 
ment; - 

(b) to any State TET bank which is 


‘a scheduled bank, if the loan or advance is 


hy 
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secured either by a bill of exchange or pro- 
missory ‘note executed by the- central: co. 


operative -bank and assignec in favour’ of’ she - 


Btate eo.operative bank. 


` (4) Notwithstanding anything: seneaee in 
sub-sections (2) and (3), the National Bank 
may also make loans and advances repayable 
on demand or on the expiry of fixed periods 
not exceeding eighteen months against pro. 
missory notes of a State co-operative bank or 
a regional rural bank -or an: institution ap- 
proved under sub.gection (1): 

Provided that the borrowing institusion 
furnishes a declaration in writing, setting out 
the purpose for which it has made loans and 
advances and such other particulars as may 
be required by the National Bank. 


29. Conversion loan foe production 


credit.— Where the Nations] Bank is satisfied 


that owing to drought, famine or other “natu. 


ral calamities, military operations or enemy 
action, any State co-operative bank, regional 
rural bank or any such financial institution or 
any financial institution falling under any 
such class of financial instifutions, as may be 
approved by the Reserve Bank in this betalf, 
requires assistance under this section, it may 


provide to’such bank or ingsitution such’ finan.’ 


cial assistance as it may deam fit by way fof 
making loans and advances repayable. on the 
expiry of fixed periods not- exceeding seven 
years and on such terms and conditions as 


may’ be specified in’ th.s behalf by the 


National. Bank: 


Provided that loans and advances may be 
made under this section only for the purpose 
of enabling the borrowing bank or inssitu. 
tion, — l 


(i) to pay any dues to tha National Bank 
for credit extended for financing agricultiral 
operations or the marketing: of crops under 
clause (i) of sub-section (1) of section 21. or 


(ii) to make to central eo-operative banks 
or primary rural credit societies, loans or 
advances repayable on the expiry of fxed 
periods not being less than eighteen months 
and not exceeding seven years, by way of 
reimbursement of loans sand advances made 
by such .co-operative banks or societies-for 
agriculture or agricultural operations or for 
reimbursement of such loans or advances 
which have been converted into loans or 
advances repayable on expiry of fixed periods 


-not being less than eighteen months and not 
exceeding Seven years irom the date of 


conversion : 


Provided further that no jean or advance 
shall be made under this section to a State 
co-operative bank unless such loan or advance 
is. fully. guaranteed as -to: the repaymeni of 
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the principal and payment of: interes by id 
State Government. 


23. Rescheduling of- loans v artisans, 
small-scale industries. etc, — Where the 
National Bank is satisfied that owing to un. 
foreseen circumstances ‘the rescheduling of 
any loans and advances made to artisans, 
small-scale industries, industries in the tiny 
and decentralised sector, village and cottage 
industries and those engaged in the field of 
handicrafts and other rural crafis, by any 
State co-operative bank, regional rural bank 
or any such financial institution or any 
financial ‘institution falling under such class 
of financial institutions as may be approved 


‘by the Reserve Bank in this behalf, has 


become necessary, it may provide to such 
bank or institution such financial assistance 
as it may deem fit by way of loans.and ad. 
vances repayable on the expiry of fixed 
periods not being less than eighteen months 
and- not exceeding seven years againgt such 
securities as may be specified in this behalf 
by the National Bank : 


Provided that no loan or advance ‘shall be 
made under this section to a Stale co-opera. 
tive bank unless such loan or advanee is fully 
guaranteed as to the repayment of the prin. 
cipal and payment of interest, by the State 
Government but such .guarantee may be 
waived by the National Bank if other sucurity 
to the satisfaction of the National Bank is 
furnished, or if, for reasong to be recorded 
by it in writing, the National Bank ig satis. 
fied that the guarantee or other security is 
not necessary. 


24, Investment credit — medium term. 
—The National Bank shall provide such 
financial assistance as it may Consider neces. 
sary by way of making to State co-operative 
banks, regional rural banks, loans and 
advances repayable on the expiry of fixed 
periods not being less than eighteen months 
and not exceeding seven years against such 
Securitiés a3 may be specified, in this behalf, 
by the. National Bank and such loans or 
advances may be made for agriculture, rural 
development or such ‘other purposes as the 
National Bank may, from time to time, deter. 
mine : 


Provided that no loan or advance ghall be 
made under this section to a State co-opera. 
tive bank unless such loan or advance is fully 
guaranteed as to the repayment of the princi- 
pal and payment of interest, by the State 
Government but such guarantee may be 
waived by the National Bank, ‘if other secu. 
rity to the satisfaction of the National Bank 
is furnished, or if, for reagons fo be recorded 
by it in-writing,.the National Bank is satis: 
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fied that the guarantee or other security is 
not necessary. 


_ 35. Other investment credit. — (1) The 
National Bank may provide such financial 
assistance as it may consider necessary for 
Pots agriculture and rural devralopment 
y— 

(a) making loans and advances, ty way of 
refinance, on such terms and conditions as 
the National Bank may think fit to impose, to 
' & State land development bank or a State 
co-operative bank or a scheduled baak or any 
other financial institution approved by the 
Reserve Bank in this behalf, and also 
rescheduling the payment of such loans and 
advances } 


Provided that the maximum period for 
which any such loan or advance may be 
granted, whether originally or by reschedul. 
ing the payment thereof, shall not exceed 
twenty-five years; 


(b) purchasing or selling, or subscribing to 
the bonds or debentures issued by any bank 
or institution referred to in clausa (a) and 
repayable within a period not exceeding 
twenty-five years from the dates on which 
they are issued; l 

(e) making loans and advances on such 
terms and conditions as the Naticnal Bank 


may think fit to impose, to a State co-opera- . 


tive bank or a scheduled bank for th2 purpose 
of ‘enabling such bank to make loans or 
advances to artisans, small-scale imdustries, 
industries in the tiny and decentralisad sector, 
village and cottage industries ani those 
engaged in the field of handicrafts and other 
rural crafts and also rescheduling the pay- 
ment of such loans and advance}: 


Provided that the maximum period for 
which any such loan or advance may be 
granted, whetber originally or by ras3hedul- 
ing the payment thereof, shall not exceed 
twenty-five years; 


(d) making, where it is considered neces- 
gary so to do in connection with any financial 
assistance under clause (a) or clause (b) or 
clause (c) to a State land development bank 
or a State co-operative bank or a scheduled 
bank, loans and advances repayable on demand 
or on the expiry of a fixed period noi exceed- 
ing eighteen months, by way of refnance to 
such bank and also rescheduling the vayment 
of such Joans and advances for such pariod as 
the National Bank may deem fit. 

(2) The provisions of this section shall be 
in addition to, and not in derogation of, -the 
provisions of section 21 and section S4. 

26. Purchase and sale of shares. — The 
National Bank may contribute to tie share 
capital of, or purshase ani sell shazes of, or 


invest in fhe sacurities of, any institution 
concernad with agriculture and rural develop- 
ment, which the Central Government may 
nosify, in consultation with the Reserva 
Bank. 


2T. Loans to State Governments for 
share capital contribution. — The National 
Bank may make loans and advances to State 
Governments, repayable on the expiry of 
fixed periods: noi} exceeding twenty yoars. 
from the date of making such loans and 
advances from tae National Rural Credit 
(Long Term Operations) Fund established 
unier section 42 for enabling them to sub- 
scribe directly or indirectly to the share 
capital of a co-operative credit society. 


28. Sacurity for credit. — (1) No ac. 
commodation shall be granted -by the National 
Bank under clause (a) or clause (c) of sub- 
section (1) of section 25 or section 30 or 
section 32 to an institution other than a 
scheduled bank unless it is fully and un- 
conditionally guaranteed by the Government 
as to tha repayment of principal and payment 
of interest : 


Provided that no such guarantee shall be 
recuired in cases in which gecurity to the 
satisfaction of the Board ig furnished by the 
borrowing institution. 


(2) No accommodation shall be- granted b 
the National Bank under clause (a) or 
clause (c) of sub-section (1) of section 25 or 
section 32 to any scheduled bank unless 
sacurity to the satisfaction of the Board is 
furnished by such scheduled bank. 


(3) Notwithstanding anything contained in 
sut-section (1) or sub-section (2), no guarantee 
or security referred to therein shall bə 
required in any casa in which the Board, for 
reasons jo be recorded by it in writing deci- 
des having regard to the nature and scope of 
the schemes or schemes for which accommo- 
dation is granted by the National Bank that 
such security or guarantee is not necessary. 


29. Amounts and securities to ba hald 
in trust. — (1) Any sums received by a bor- 
rowing institution in repayment or realisa- 
tion of loans and advances refinanced either 
wholly or partly by the National Bank shall, 
to the extent of the accommodation granted 
by the National Bank and remaining out- 
standing, be deemed to have been received 
by the borrowing institution in trust for the 
National Bank, and shall accordingly be paid 
by such institution to the National Bank, ag 
per the repayment schadule fixed by the 
National Bank. 

(2) Where an accommodation has been 
granted to a borrowing institution, all secu. 
rities held, or which. may be. held, by such 
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Yoorrowing institution, on account of any tran. 
“‘gaction in respect of which such accommoda- 
tion has been granted by the National Bank, 
“shall be held by such institution in trust for 
the National Bank. 


30. Direct loans.—The National Bank may 
make loans and advances otherwise than by 
way of refinance to any institution approved 
in this behalf by the Central Government 
-on such terms and conditions (including secu- 
rity) and repayable within such period not 
‘exceeding twenty-five years as the National 
Bank may deem fit. 


31. Commission.—The National Bank may 
waceive, for the rendering of any of the 
‘services mentioned in this Chapter’ or Chap- 
‘ter VII, such commission or other considera- 
ion as may be agreed upon. 


82. Issue of guarantees. — The National 
Bank may guarantee, with the prior approval 
of the Central Government and on such terms 
and conditions as may be agreed upon, defer- 
‘red payments in connection with the purchase 
of capital goods— 

(i) due from a co-operative society ap- 
proved by the Reserve Bank in this behalf 
‘or such other institutions which may, on the 
recommendation of the Reserve Bank, be 
‘approved by the Central Government in this 
‘pehalf, or 


(ii) due from any other person and guaran. _ 


¢eed to the National Bank by a State land 
development bank or a State co-operative 
bank or a scheduled bank. 


33. Power to impose conditions for ac« 
sommodation. — In entering into any trans- 


action unler this Chapter with a borrowing - 


anstitution, the National Bank may impose 
such conditions as if may think necessary or 
-‘axpadient for protecting the interests of the 
National Bank. 


34, Power to call for repaymant before 


‘agreed period. — Notwithstanding anything 
to the contrary contained in any agreement, 
the National Bank may, by notice in writing, 
require any borrowing institution to which it 
has granted any loan or advance to discharge 
forthwith in full its liabilities to the National 
Bank — 

(a) if it appears to the Board that false or 
misleading information in any material parti- 
gular was given in the application for the 
ioan or advance; or 

(b) if the borrowing institution has failed 
to comply with any “of the terms of its con- 
¢ract with the National Bank in the matter of 
the loan or advance; or 
. (e) if thera is a reasonable apprehension 
ghat the borrowing. institution is unable to 
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pay its debts or thas proceedings for liqui- 
dation may be commenced in tagponi there- 
of; or 


(d) if for any reason, it is necessary so to 
do to protect the interests of the National 
Bank. | 


38. National Bank to hava access to 
records.—(1) The National Bank shall have 
free access to all such records of any insti- 
tution which seeks to avail of any credit 
facilities from the National Bank and to all 
such records of any such person who seeks to 
avail of any credit facilities from such insti- 
tution, perusal whereof may appear to the 
National Bank to be necessary in connection 
with the providing of finance or other assis. 
tance to such institution or the refinancing of 
any loan or advance made to such person by 
the borrowing institution. i 


(2) The National Bank may require any 
institution or person referred to in sub. 
section (1) to furnish so it copies of any of the 
records referred to in that sub-section and the 
institution or the person, as the case may be, 
shall be bound to comply with such requisi- 


tion. 


$6. Validity of loan or advanca m to 
be questioned. — Notwithstanding anything 
to the contrary contained in any other law 
for the time being in force, the validity of 
any loan or advance granted by the National 
Bank in pursuance of the provisions of this 
Act shall not be called in question meraly 
on the ground of non-compliance with tha 
requirements of such other law ag aforesaid 
or of any resolution, contrach, memorandum, 
articles of association or offer instrument : 


Provided that nothing in this section shall 
render valid any loan or advance obtained 
by any company or co-operative society where 
such company or co-operative society is not 
empowered by its memorandum to obtain 
loans or advances. 


37. National Bank not to grant loans or 
advances against its own bonds or de. 
bantures. — The National Bank shall not 
grant any loan or advance on the security of 
its own bonds or debentures. oS 


_ CHAPTER VII 
OTHER FUNCTIONS OF THz NATIONAL BANK 


38. Other functions of National Bank.— 
The Nationil Bank — 

(i) shall co-ordinate its aparations sind the 
operations of - various institutions engaged in 
the fiald of rural cradit and maintain expert 
staff to study all problems relating to agri. 
culture and rural development and be 
available for consultation to the Central 


\ 
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Government, the Reserve Bank, the State 


Govétninents and the other institutions en- ` 


gaged in the field of rural development; 


- (ii) may act as the agent for the Central 
Government or a State Government or the 
Reserve Bank in the transaction of. any 
business, in respect of loans and 2dvances 
granted or to be granted, or bonds oc deben- 
tures purshaged or subscribed fur, or to be 
purchased or subscribed for; 


' (iii) may provide facilities for training, 
or 
promotion of regearch including the under- 
taking of studies, researches, techno-economic 
and other surveys in the field sf rural 
banking, agriculture and rural-development 
and it may for the said.purposes make grants 
inéluding granis‘by- way of provision for 
fellowships and chairs to any institution. 


$9. Incidental powers. — The National 
Bank may also do all such things as may be 


necessary or incidental to or consequential- 


upon the exercise of its powers, discharge 
of its- functions and the performarmee of its 
duties, under this Act, or under any other 
law for the time being in force. 


` £0. Deposits and investments. — The 
National Bank may invest its funds in pro- 
missory notes, stocks or securities of the 
Central Government or. keep the moneys 
deposited with the Reserve Bank or with any 
agency of the Reserve Bank or, in consulta. 
tion with the Reserve Bank, with a Staite 
co-operative bank or a scheduled banz. 


44, Credit information. — The National 
Bank may, for. the purpose of the efficient 
discharge of its functions under this Act, 
collect from or furnish to the Central Govern- 
ment, the Reserve Bank or any banking 
Company or such other financial institution 
as may be notified by the Central Govern. 
ment in this behalf, credit informition or 
other information. 

Explanation. — For the purposes of this 
section, the expressiong "banking ecmpany” 
and “erédit information” shall have t2e same 
meanings as in Section 45A of the Reserve 
Bank of India Act, 1934. 


CHAPTER VIII 
-- FONDS, ACCOUNTS AND AUDIT 


42. National Rural Credit (Lond Term 
Operations) Fund.— (1) The Natioral Bank 
shall. -establish and maintain.a Fund to be 
known as tbe National Rural Credit (Long 
Term Operations) Fund. 


(2) The: Fund shall (in addition 70 asgets 
and liabilities transferred! mar Poyon 18 
inelude,— 


dissemination. of information and the. 


(a) such sums of money as the Central 
Government and the State Governments may- 
contribute from time to time ; 

(b) such sums of money as the Reserve 
Bank may contribute avery year; and ` 

(c) sach further sums ofymoney as the 
Bosrd may contribute every year. ` . 

(3) The amount in the said Fund shall be 
applied by the National Bank only to provide: 
financial assistance by way of loans and ad. 
vances under Section 23, Section 24, sub- 
section (1) of Section 25 or Section 27 or for” 
the purposes of Section 26. 


43, National Rural Credit (Stabilisa. 
tion) Fund, — (1) The National Bank shal} 
sstablish and maintain a Fund to be known- 
as the National Rural Credit (Stabilisation}- 
Hund. 

(2) The Fund shall (in addition to assets 
and liabilities transferred under Section 18)- 
include;— ) 

(a) such sums of money as the Central 
Government and the State Governments may 
contribute from time to time ; 

(b) such sums of money as the Reserve. 
Bank may contribute every year ; and 


(c) such further sums of money as the 
Board may contribute every year. 


(3) The amounts in the said Fund shall be 
applied by the National Bank only to provide 
loans and advances under Section 22. 


43. Ressarch and Development Fund. —— 
(1) The National Bank shall establish and: 
maintain a Fund to be known ag the Research 
and Development Fund, to which shall be: 
credited — 


(2) such sums of money ag are transferable- 
to this Fund in accordance with Section 47 ; 


(b) such sums of money as the Board may“ 
contribute every year to this Fund from oug 
of iis annual profits; and 

(c) such gifts, grants, donations or benefac. 
tions which the National Bank may receive- 
and which the Board may earmark for this: 
purpose. 

(2) The Research and Development Punk 
shall be expended on matters of importance, 
to agriculture, agricultural operations and’ 
rural development, including the provision 


‘of raining and research facilities and ihe 


rnaking of grants under clause (iii) of pete 
tion 38. 

48. Reserve Fund and other Funds. — 
The National Bank shall establish a Reserve 
Funi -and such other Funds as the Board 
may consider necessary by transferring such: 
sum3 as if may deem. fit, out of its annuad 
profis and out of receipts from. gifts, grants,. . 


`% 


1982. . 


donations. or never 
receive, 1 ah, i 


46, Preparation of balatse-cheste ate. 


‘whith it may 


of Nationai Bank. — (1) The balance-sieet ` 


and “accounts of the National Bank'shall be 
prepared and maintained =n such form and 
manner as may be prescribed. ` 

' (2) The Board shall cause ‘the books and 
accounts of the National Bank to be balanced 


and ‘Closed as on the thirtieth day of Jane, 


each year. 


AT, Disposal of surplus. — —— After maxing 
provision for bad and doultful debts, depre- 


ciation of assets and.all other matters for 
which provision ig necessary or expedient or. 


which. is usually provided for by bankers, 


and for the Funds referred to in Sections 42,. 
43 and 45, the National Bank shall transfar a 


(i) for a period of fiftteen years, foliow- 


ing the accounting year during which thé, 
National’ Bank ‘is established, the amount 


remaining (hereafter in th:s section refe-red 
to as surplus) to the Research and Develop- 
ment Fund under Section 44; and 


(ii) after the expiry of the said period of 
fifteen years the Nations] Bank shall, efter 
making provision for.the Fund referred to in 
clause (i), transfer half of the balance of 
surplus to the Central Government and the 
other half to the Reserve Bank. 


48. Audit. — (1) The. accounts of the 
National Bank shall be audited by aud-tors 
duly qualified to act a3 auditors under sub- 
section (1) of Section 226 of. the Companies 
Act, 1956, who shall be appointed by the 


Central Government in consultation with the’ 


Reserve Bank, for such tsrm and on such 
remuneration as the Central Goverment 
may fix.. 


(2) The auditors skall be supplied wita a 
copy of the annual balance-sheet -of the 
National Bank and it shall be their duty to 
examine it together with the accounts and 
vouchers relating thereto amd they shall kave 
a list delivered to them of all books kept by 
the National Bank and shall at all reasonable 
times have access to the books, accounts, 
vouchers and other. Sorusu of the National 
Bank. 

(3) The auditors may, in relation ‘to the 
accounts of the National Bank, examine any 
director of the Board or ary offiger or ofher 
employee of .the National Bank and shal! be 
entitled to require from the Board or officers 
or employees‘of the National Bank such in. 
formation and explanation as they may. think 
necessary. ‘or -the aa of seig 
duties. : d 


(4) The wüditots shall make 8 réport to- ia 
National Bank-upon the annual- balance-@iect 
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and accounts examined by them and in every: 
such report, they shall state whether in their- 
opinion the balance-sheet is a full and fair 
balance sheet containing all necessary parti.. 
culars and properly drawn up so as to exhibit 
a true and fair view of the state-of affairs of 
the National Bank and in case they had called: 
for any explanation or information from: the- 
Board or any officer or other employee of the- 
National Bank, whether it has been given and 
whether it is sátisfactory. 


(5) Tho National Bank shall furnish to the 
Central Government and the Reserve Bank 
within four months from- the date on which- 
the annual accounts of the National Bank are 
closed and balanced, a copy of its balance. 
sheet as on the close of that year together: 
with a copy of the profit. and loss account for 
the year and a copy-of the auditors’ report. 
and a report of the working of the National, 
Bank. during the relevant year, and the 
Central Government shall, as soon as may. 
be after they are received by it, cause 
the same to be laid before each House of 
Parliament and cause the copies of the said 
balance-sheet, profit and loss account and 
auditors’ report to be published in the Official. 
Gazette. 


(6) Without moaia to RTT COn- 
tained. in the preceding sub-sections, the 
Central Government may, at any time, ap- 
point ‘the Comptroller and Auditor General: 
of India to examine and report upon the- 
accounts of the National Bank and any 
expenditure incurred by him in connection: 
with such examination and report shall be: 
payable by the National Bank to the Comp. 
troller and Auditor General of India, ' 

. 49, Returns. — The National Bank shall 
furnish from time to time, to the Centrat 
Government and to the Reservé Bank, such 
returns ag the Central Government or the 
Reserve Bank may require. 


CHAPTER IX 
STAFF . 
. 807 Staff of National Bank. — (1). The 

National Bank may appoint such number -of 

officers and other employees as it considers 

necessary or desirable for the efficient perfor. 

mance of its functions ani determine the 

terms and conditions ‘of their appointment. 
and service. 


(2) Without prejudice to the. provisions of: 
sub-section (1), it shall ba lawful for the 
National Bank to utilise, and for the. Reserve- 
Bank to make available, the services ‘of such. 
staff of the Reserve Bank on such. terms: 
and conditions as may be agreed ‘upon be. 
tween the- National Bank « and: the Reserve: 
Bank. fof E ae A y : TASE ca 


ee 
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(3) Subject to the provisions of sut-section 
46), at any time before the expirr of six 
months from the appointed day, the Reserve 
Bank may, in public interest, transfer to the 
National Bank, such member of the staff of 
‘Reserve Sank whom the Reserve Bank 
‘considers ss engaged, or as gsuitabla to be 
-angaged, in attending to the work of a nature 
‘which is same or similar to that which the 
National Bank may require for its efficient 
functioning, and upon such transfer thay shall 
be deemed to be appointed by the National 
‘Bank under sub-section (1) with effact from 
the date of such transfer : 


- 


Provided that every person so transferred 
may, before the expiry of a pericd of six 
months from the appointed day, or before the 
expiry of a period of thirty days from such 
¢ransfer, whichever period expires later, 
‘elect to go back fo the Reserve Sank by 
exercising an option in writing to thet effect, 
‘the option once exercised being final and on 
the exercise of such option. the Reserve Bank 
shall, before the expiration of a period of 
eighteen months from the appointed day, take 
‘back such member of the staff and he shall be 
‘deemed to have been on deputation to the 
‘National Bank during the period 16 wass 
member of the staff of the National Bank. 


(4) (a) Any member of the staf of the 
Reserve Bank who is not appointed under 
sub-section {3), may, if he go desires, make 
an application to the Reserve Bank within 
ix months from the appointed dar, to be 
considered for appointment as a mamber of 
the staff of the National Bank. - 


(b) The Reserve Bank may, in corsultation 
with the National Bank, consider sueh appli- 
-cation having regard to the suitability of the 
person so applying, the availability ci vacan- 
‘cies in the National Bank, the exigencies of 
service in the Reserve Bank and the National 
Bank and such other factors as may ba consi- 
-dered relevant in this regard, amd, if the 
‘Reserve Bank is satisfied having tegard to 
‘these factors, that such applicant is suitable 
‘for being so appointed, recommend his ap- 
-pointment to the National Bank. 


(c) The National Bank may iea 
within eighteen months from the appointed, 


day, appoint such a person apply:ng under. 


-this sub-section, as a member of the staff of 
‘the National Bank, and on such appointment, 
-such a person shall be deemed to have been 
appointed in the National Bank under sub- 
-gection (3). 


Provided that the proviso to ‘gab. sadon 
:{3) and the proviso to sub-section (5) shall 
not apply.in respect.of such a persen. 


(5) Notwithstanding anything contained 
elsewhere in this Act or in any other law or 
in any contract, for the time being in force, 


' at any time before the expiry of six months 


frora the appointed day, the Reserve Bank 
may, if it considers it necessary’ in consulta- 
jior with the National Bank so todo in the 
interest of the National Bank, transfer on 
promotion any membar of the staff of the 
National Bank to the Reserve Bank and on 


such transfer to tha Reserve Bank, each such 


member of the staf shall be deemed to be a 
member of the staff of the Reserve Bank 
and shall be entitled to the same salary, 
emoluments and other -conditions of service 
to which he was entitled immediately before 
the date of such transfer, including benefits, 
if any, arising directly out of such promotion : 


Provided that every member of the staff 
who is transferred as aforesaid may, before 
the expiry of æ period of six months from 
the appointed day or within thirty days from 
such transfer, whichever period expires later, 
elect to zo back to the National Bank by 
exercising an option in writing to that effect, 
the option once exercised boing final, and on 
the exercise of such option, the National 
Bank shall, before the expiration of a period 
of sighteen months from the appointed day, 
take back such member of the staff and he 
shall ba deemed to have been on deputation 
to the Reserve Bank during the period he 
was @ mamber of the staff of the Reserve 
Bank. 


(6) Every person, — 


(a) who, immediately before the date ap- 
pointed under sub-section (1) of section 16, 
is a member of the staff of the Agricultural 
Refinance and Development Corporation; or 


(b) who isa member of the staff of the 
Reserve Bank but whose services ara being 
utilised immediately before the date by the 
said Corporation, 


shall ba deemed to 
National Bank under 
gaid data $ 


Provided that every member of the staff 
ofthe Reserve Bank, whois so deemed. to 
be appointed, and who was not racruited 
spacificelly for utilisation in the Agricultural 
Refinance and Development Corporation, may, 
before the expiry of a period of six months 
from tha appointed day or within a period 
of thirty days from the date appointed under. 
sub-section (1) of saction 16, whichever: 
period expires later, elect to go back fo the 
Reserve Bank by exercising an option: in 
writing to that effect, the option once exer- 
cised being final, and on. the exercise of such 
option, the Reserva Bank. shall,.-befere: the 


be appointed by tha 
sub-section (1) on the 
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expiration of a period of eighteen months 
from the appointed day, take back such mem. 
ber of the staff and ha shall ba deemei to 
have been on deputation to the National Bank 
during the period ha wag a member of the 
staff of the National Bank. 


(7) Notwithstanding anything contained in. 


any other law or’ in any agreement, for the 
time being in force, no member of the staf 
ghall be entitled to claim any compensstion 
for, or in relation to any matter concerring, 
his transfer, appointment or as the case may 
‘bo, return, under sub.sedtions (3) to (6) and 
mo Claim in respect thereof shall be erter- 
sined by any court, tribunal‘or othar autho- 
rity. 

is) Subject to the provisions of sub-section 
(10) and sub-section (11), every member of 
the staf of the Agricultural Refinance and 


Development Corporation or of the Resarva’ 


Bank who is deemed to be appiinted as a 
mamber of the National Bank under this see. 
tion, shall be deemed to have been appointed 
by the National Bank on the same sakry, 
emoluments and other terms and conditions 
of service to which he was entitled imme. 
o before his appointweant in the National 
ank 


(9) The provisions relaling to superanaua. 


tion benefits, namely, the regulations relating 
to provident fund and the rules relating to 
. payment of gratuity sand compassionate 
gratuity and any other provision relating to 
superannuation as are applicable to the staff 
of the Reserve Bank on ths appointed day 
shall, so far as may be, arply tothe stat of 
the National Bank, unless and until the 
National Bank alters or amends the same + 


Provided that after tha appointed day, 
any such alteration or amendment may be 
effected by the National Bank as regards 
provident fund regulations in accordance with 
section 60, and as regards the other rules in 
the manner they would have been altered or 
amended but for this sub-section : 


Provided further that after the expiry of 
aix months from the appointed day, the 
balanzes held in the Reserve Bank of India 
Employees’ Provident Fun tothe ecred_t of 
any member of the staff of the Reserve Fank 
whose services are transferred under this 
section to the National Bank and who does 
mot opt to go back to the Reserve Bank, shall 
be transferred to, and held in, the Provident 
Fund of the National Bank on same or similar 
terms subject to. which those balances were 
held earlier in the Reserve Bank of India 
Employees’ Provident Fund. 

(10) Notwithstanding anything: contained 
in any other law, settlement,.or agreement, 


avery- person employed by the National Bank 


or whose services have been transferred to 
the National Bank under this Act, shall be 
liable to sarve any whare in India. 


(11) Notwithstanding anything contained 
in the Industrial Disputes Act, 1947, or any 
other law for the time being in force, or in . 
any award, judgment, decree, decision or 
order of any Industrial Tribunal, Court or 
other authority, or any settlement or agree. 
ment, made or entered into before the date 
of transfer to the National Bank of the ser- 
vices of any person under this section, the 
National Bank shall be free to alter, amend. 
or repeal in such manner and to such extent 
if may consider necessary, any of the terms 
and conditions of service applicable to such 
persons whose services are go transferred to 
the National Bank and who are appointed in 
the National Bank under this section except 
that the National Bank shall not alter to 
their prejudice the tarms relating to payment 
of salary and other emoluments, retirement 
bene fits and eligibility for leave. 


Explanation. — For the purposes of this 
section, ‘‘appointed day” means the date of 


establishment of tha National Bank under: - 
section 3 

CHAPTER X 

MISOELLANROUA 


54, Obligation as to fidelity and ss- 
oracy.—(1) The National Bank shall not, ex- 
cept as otherwise required by this Aci or any 
other law, divulge any information relating to, 
or to the affairs of, its constitients except in 
circumstances in which it ‘is, in accordance 
with the law or practice and usage customary 
among bankers, necessary or appropriate for 
the National Bank to divulge such informa. 
tion. 3 

(2) Every director, member of a com- 
mittee, auditor, 6ffica- or other employes 
of the National "Bank or of the Reserve Bank, 
whose services are utilised by the National 
Bank under the ‘provisions of this Act, shall, 
before entering upon his duties, make a 
declaration of fidelity and secrecy in tha 
form set ous inthe First Schedule to this 
Act. 

52.-Defacts in appointment not to in- 
validate asts atc. —(1) No act or proceading 
of the Board or of any committee of the 


“National Bank shall be questioned on the 


ground merely of the existence of any va- 
cancy in, or defect in the constitution of, the 
Board or the committee, as the case may be. 

(2) No act done by any person acting in 
good faith as a director of the Board or as & 
member of a commities of she National Bank 
shall become invalid merely on the -ground 
that-he was-disjualified to be a director or 


2 
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that there was any other gore in hig ap. 
pointment. - 

83. Protection of action lakaa under the 
Aet.—No suit or other legal proceediag shall 
lie against the National Bank or any Jirector 
or any officer or other employee of the 
National Bank or any other person authorised 
by the National Bank to discharge any func. 
tions under this Act for any loss or damege caus. 
ed or likely to be caused by anything which is 
in good: faith done or intended to be done in 
pursuance of this Act or of any other law or 
provision having the force of law. 


54. Indemnity of diractors.—(1; Every 
director shall be indemnified by the National 
Bank against all losses and expenses. neurred 
by him in, or in relation to, the digckarge of 
his duties, except such ag are caused by his 
own wilful act or default. 

(2) A director shall not be responsible for 
any other director or for any officer or other 
employee of the National Bank or for any 
loss or expenses resulting to the National 
Bank from the insufficiency or defic-eney of 
the value of, or title to, any property or secu. 
rity acquired or taken on behalf of the 
National Bank or the insolvency or wrongful 
act of any debtor or any person unde? obliga. 
tion to the National Bank or anything done 
in good faith in the execution of tha duties 
of his office-in relation thereto. 


58, Exemption from income-tax. atc. — 
Notwithstanding anything ‘contained in the 
Income-tax Act, 1961, or the Compan.es (Pro. 
fits) Surtax Act, 1964, or any other enact- 
ment for the time being in force rekating to 
tax on income, profits or gains, the National 


Bank shall not be liable topay income.tax, sur. 


tax or any other tax inrespect of any income, 
profits or gains derived or any-amouns receiv- 
ed by the National Bank. 

56, Penalties.—(1) Whoever in any re- 
turn, balance-sheet, or other document or in 
any information required or furnished by or 
under or for the purposes of any provision of 
this Act, wilfully makes a statement which ig 
false in any material particular, 
to be false, or wilfully omits to make a mate. 
rial statement, shall be punishatle with 
imprisonment for a term which may extend 


to three years and shall also be liabls to fine. . 


(2) If any person fails to produce any book, 
account or other document, or to furnish any 
statement or information which, under the 
provisions of this Act, it is his duty to pro. 
duce or furnish, he shall be punishable with 
a fine which may extend to two thousand 
rapees in respect of each offence ani in the 
case of a continuing failure, with an addi- 
tional fine which may extend to one hundred 


knowing it. 


rupees for “every day during which the failure- 
continues after conviction the first guch 
failure. 


57, Offences by e — (1) Where: 
an offence has been committed by a company, 
every person who, at the time the offence- 
was committed, was in charge of, and was- 
responsible to the company for the conduct of 
the business of the company, as well as the 
company, shall be deemed to be guilty of the- 
offence and shall be Liable to be proceeded 
against and punished accordingly : 


Provided that nothing contained in this. 
sub-section shall render any such person. 
liable to any punishment provided in this- 
Act, if he proves that the offence was com. 
mitted without his knowledge or that he: 
exercised all due diligence to prevent the 
commission of such offence, _ 

(2) Notwithstanding anything contained in: 
sub-section (1), where an offence under this 
Act has been committed. by & company and it, 
is proved that the offence has been committed. 
wita the consent or connivance of, or is at-, 
tributable to any neglect on the part of . any 
director, manager, secretary or other officer 
of the sompany, such director, manager, 
secretary or other officer shall also be deemed 
to be guilty of that offence and shall be liable. 
zo te proceeded against and punished: accord.. 
ingly. ; 

Explanation, — For the purposes of this- 
section 

(a) “company” means any body corporate 
and includes a frm or other association of 
individuals; and _- 

(b) “director”, in relation to a firm, means 
a partner in the firm. 


48, Bankers’ Books Evidence Act. 1891, 
to apply ia relation to National Bank«.— 
The Bankers’ Books Evidence Act, 1891, shalt 
apply in relation to the National Bank ag if it 
were a bank ag defined in section 2 of that. 
Act. 


59. Liquidatio1 of national Bank. —No 
provision of law relating fo the winding up . 
of companies shall apply io the National Bank. 
and the National Bank shall not be placed in 
liquidation save by order of Central Govern. 
ment and in such manner as it may direct. 


60. Power of Board to make regula. 
tions.—(1) The Board may, with the previ- 
ous approval of the Central Government and. 
in consultation with the Reserve Bank, by 
notification, make regulations not inconsistent. 
with this Act to provide for all matters for 
which provision is necessary or expedient. for 
the purpose of giving effect to the Poe 
of this Act. ; 
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(2).In particular and w.thout prejudice to 
the generality of the foregoing power, such 
_ tegulations may provide for all or any of the 
following matters, namelr:— 


(a) the faes or allowancas that may “be paid 
ao the directors or members of the Advisory 
-Couneil; 

(b) the times and places of the meetings of 
the Board or the Executive Committes or the 
Advisory Council and tha procedure to be 
followed at such meetings including the quo- 
rum necessary for the transaction of business; 

(c) the number of directors constituting the 
Executive Committee and the functions that 
such Committee shall diseharge; 

(d) the manner and terms of issue and re- 
demption of bonds and debentures by the 


_ National Bank; 


(e) the conditions which tho National Bank 
may impose in granting loans and advances; 
= (£) tha manner and conditions subject to 
‘which the National Baak may borrow in 


Vs eam currency. 


(g) The form and manner in which the 
‘balance-sheets and - tte accounts of the 
National Bank shall be prepared or main- 
tained. 

(h) the forms of. rətuzns and statements 
which the National Bank may require under 
this Act; 

(i) the duties and conduct, salaries, al- 
lowances and conditions af service of officers 
sad other employees; 

-(j) the establishment and maintenance of 
provident or’other benefi funds for empiye 
“of the National Bank; and 

(k) such other matters for which the Board 
‘may consider it expediant or necessary to 
provide for by way of regulations. 

(3) Any regulation which may be made 
by the Board under this Act may be made 
by the Reserve Bank, in consultation with 

~ the Oentral Government, before the expiry 


‘of three months from tae date of- establish. ` 
.- ment of the National Bank, and. any regula- 


-tion sò made may be altered and rescinded 
- by the Board in the eXarcise of its powers 
ander this Act. 


(4) The power to mske raedintona. con- 
ferred by this section shall include the power 
to give retrospective effect to the regulations 


;: or any of them from a date not earlier than © 


the date of commencemant of this Aci, -but 
no retrospective effect shall be given to any 


. tegulation so asto prejudicially affect: the 
. interests of any person to whom such regula- 
~ tion may be applicable. 


(5) The Central .Goyernment shall Gauge 


: every regulation. made under this. Act to be 
> laid, as soon as may be after it is: made,, be- 
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fore each House of Parliament, while it is in 
session, for a total period of thirty days 
which may be comprised in one session or in 
two or more successive sassions, and if, be. 
fore the expiry of the session immediately 
following the session or the guccassive ses. | 
sions aforesaid, both Houses agree in making 
any modification in the regulation or both 
Houses agree that the regulation should not 
be mate, the regulation shall thereafter have 
affect only in such modified form or be of 
no effect, as the casa may be; so, however, 
that any such modification or annulment shall 
be without prejudice to the validity of any. 
thing previously done under that regulation. 


61, Amendment cf certain enactments, — 
The enactmenis specified in the Secend Sche. 
dule to this Act shall be amended in 
the manner provided therein and unless other. 
wise provided in that Schedule, such amend. 
ments shall take effect on and from the date 
of establishment of the National Bank under 
section 3, 

62. Power to remove difficulty, — If 
any difficulty arises in giving effect to the 
provisions of this Act, the Central Govern. 
ment may, by order, not inconsistent with 


.the provisions of this Act, remove the difi. 


culty: . 
Provided that no auch order shall be ete 
after the expiry of a period of three years 
from the commencement of this Act, 
THE FIRST SCHEDULE -- | 
{See sestion 51 (2) ] 
. DROLARATION OF FIDBLITY AND SRORECY ` 
Ido hereby declare that I will faithfully, 


truly and to the best of my skill and ability 


execute and perform the duties required of 
me as director, auditor, officer -or other em. 
ployee (as the cage may ba) of the National 
Bank for Agriculture and’ Rural Develop. 
ment and which properly relate to the office 
or position held by me- in the said National 
Bank. z 

I further declare that: I will not. communi. 
Gate or allow to be communicated to any 


‘ person not legally: entitled thereto any in. 
. formation relating to the affairs of the Na. 


tional Bank for Agziculture and Rural De. 
velopment or to the affairs of any person 
having any dealing with the said National 
Bank nor will I allow ‘any such person to 
inspect or have access to any books or docu. 
ments belonging to or in tbe possession of the 
National Bank for- Agriculture and Rural 
Development and relating to the business of 
the said- National Bank or the business of any 


-“person haying any. _ dealing with the said 


National Bank. 


Signed bafore ma 7 í Signature) 
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THE SECOND SCHEDULE 
(See section 61) 
AMENDMENTS TO OBTAIN ENACTMENT 
PART I 


AMENDMENTS TO THe Reserve BANK OF 
. Igpia Aor, 1934 


(2 of 1934) 


Amendments 

4. In section 2,— 

(a) clauses (a), (ai), (bi), (bii), (biii), (biv), 
(bv), (bviii), (ei), (cia), (cii), (eiii), (civ), (ev) 
and (f) shall be omitted; 

(b) after clause (cc), the following clause 
shall be inserted, namely :— 


'(ece) ‘‘National Bank” means the National 
Bank for Agriculture and Rural Development 
established under section 3 of the National 
Bank for Agriculture and Rural Development 
Act, 1981;’; 

(c) after clause (g), the following clauses 
shall be inserted, namely :— 


‘(h) “agricultural operations” , central co. 
operative bank”, ‘co-operative society”, 
“crops”, “marketing of crops”’, “pisciculture”, 
“regional rural bank” and ‘State co-opera- 


tive bank” shall have the meanings respec- 


tively assigned to them in the National Bank ` 


for Agriculture and Rural Development Act, 
1981; 

(i) “co-operative bank”, 
credit society”, “director”, “primary agri- 
cultural eredit gociety”’ , primary Go-opera- 
tive bank” and “primary credit society” shall 
have the meanings respectively assigned to 
them in Part V of the Banking Regulation 
Act, 1949;", ` 

2. In section 8, in sub-section (2), after the 
existing proviso, the following proviso shall 
be inserted, namely s- 

“Provided further that the Central G Govern- 
ment may, in consultation with the Bank, 
appoint a Deputy Governor as the Chairman 
of the National Bank, on such terms and 
conditions as that Government may specify.”. 


8. In section 17, — 


(a) for clause (4AA), the following clause 
shall be substituted, namely :— 


“(44A) the making of annual contribu- 
tions to the National Rural Credit (Long 
Term Operations) Fund and the National 
Rural Credit (Stabilisation) Fund established 
under sections 42 and 43, respactively, of the 
National Bank for Agriculture and Rural 
Development Act, 198177; 


(b) for clause (4E) ), the following clause 
shall be substituted, namely :— 


"co-operative 


(4E) the making to the National Bank- of 
loans and advances repayable on demand or 
on the expiry of fixed period not exceeding 
eighteen months from the date of making of 
the loan or advance, either — 


(i) against the security of stocks, funds and 
securities (other than immovable property) im 
which a trustee is authorised to invest trust. 
money by any law for the time being in. 
force in India; or 

(ii) on such other terms and conditions as 
the Bank may ‘specify;”; 


(e) in clause (8A), for the expressiom 
“Agricultural Refinance and Development. 
Corporation”, the expression” "National 


Bank” skall be substituted. 

&. For sub-section (3) of section 33, the 
following sub-section shall be substituted, 
namely :— 

‘'(3) The remainder of the assets shall be ` 
held in rupee coin, Government of India. 
rupee securities of any maturity, promis- 
sory notes drawn by the National Bank. 
for any loans or advances under clause (4E} 
of section 17 and such bills of exchange and 
promissory notes payable in India as are 
eligible for purchase by the Bank under sub- 
clause (a) or sub-clause (b) or sub-clause (bb): 
of clause (2) of section 17 or under clause (1) 
of section 18.” 

5. In sation 42. — 


(a) in the Explanation occurring after sub.. 
section (1), in sub-clause (ii) of clause (c) for 
the expression “Agricultural Refinance. and 
Development Corporation’, the expression: 
“National Bank” shall be substituted; 


(b) after sub-section (6), the following sub- 
section shall be inserted, namely i- 

‘*(6A) In considering whether a State co- 
operative bank or & regional rural bank 
should be included in or excluded from the 
Second Schedule, it shall be competent for 
she Bank to act on a certificate from the 
National Bank on the question whether or nob 
a Siate co-operative bank or regional rural 
yank, as the case may be, satisfies the re- 
quirements as to paid-up capital and reserves 
or whether its affairs are not being conducted. 
in a manner detrimental to the interests of 
its depositors.” 


6. Appointment of agents. — For section 
45, the following section shall be substituted, 
namely : = 

‘45. (1) Unless otherwise directed by the 
Central Government with reference to any 
place, the Bank may, having regard to publie 
interest, convenience of banking development 
and such other factors which in its opinion 
are relevant in this regard, appoint the 


1982. 


-National Bank, or the Szate Bank, or a cor. 
responding new bank conszituted under section 
3 of the Banking Companies (Acquisition and 
Transfer of Undertakings); Act, 1970, or & 
corresponding new bank constituted under 
section 3 of tbe Banking Companies (Acqui. 
sition and Transfer of Undertakings) Act, 
1980, or any subsidiary bank as defined in 
the State Bank of India (Subsidiary Banks) 
Act, 1959, as its agent at all places, or at any 
place in India for such purposes as the Bank 
may specify. 

(2) When any bank is appointed by the 
Bank as its agent under sub-section (1) to 
receive on behalf of ths Bank any payment 
required to be made into the Bank, or any 
bill, hundies or other securities required to 
be delivered into the Bank, under any law 
or rule, regulations or other instructions 
having the force of law, the same may be 
paid or delivered into the bank so appointed 
as the agent of the Bank.”’. 

7. On and from the date appointed under 
sub-section (1) of section 18 of the National 
Bank for Agriculture and Rural Development 


Act, 1981, for sections 46A and 46B, the 
following section shall be substituted, 
namely : — 


“46A. Contribution to National Rural 
Credit (Long Term Opezations) Fund and 
National Rural Credit (Stabilisation) 
Fund.—The Bank shall contribute every 
year such gums of money as it may consider 
necessary and feasible to do so, to the 
National Rural Credit (Long Term Opera. 
tions) Fund and the National Rural Credit 
(Stabilisation) Fund established and main- 
tained by the National Bank under sections 
42 and 43; respectively cf the National Bank 
for Agriculture and Rura. Development Act, 
1981.”’. 


§. Rural Credit and Development.— 
For section 54, the following Pedion shali be 
substituted, namely : — 

“54, The Bank may maintain Sape staff 
to study various aspects of rural credit and 
development and in partizular it may, — 

(a) tender expert guidance and assistance 
to the National Bank; 

(b) conduct special studies in such areas as 
it may consider necessary todo so for pro- 
moting integrated rural cevelopment.””. 

PART II 
Aina TO THE BANKING REGULATION 
Aot, 1949 
(10 of 1949) 
Amendments 

4. In section 5,— 

(i) after clause (h), the following ante 
ehall be inserted, namely :— - 
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. (ha) “National Bank” means the National 
Bank for Agriculture and Rural Development 
established under section 3 of the National 
Bank for Agriculture and Rural Development. 
Act, 1981;’; 


(ii) after clause (j) the following clause 
shall be inserted, namely:— 

'(ja): “regional rural bank” means a re- 
gional rural bank established under section 3 
of the Regional Rural Banks Act, 1976;; 


2. In section 23, after sub-section (4), the 
following sub-section shall be inserted, 
namely :—= 


*"(4A) Any regional rural bank requiring. 
the permission of the Reserve Bank under 
this section shall forward its application to 
the Reserve Bank through the National: Bank 
which shall give its comments on the merite 
of the application and senc itto the Reserve: 
Bank: 

Provided that the regional rural bank shalli 
also send an advance copy of the application. 
directly to the Reserve Bank.”’. 


8. In. section 24, to sub-section (3) the 
following proviso shall be added, namely:— 


"Provided that every regional rural bank 
shall also furnish a copy of the said return to. 
the National Bank.”. 


4. In section 25, to sub-section (2), the 
following proviso shall be added, namely:— 


"Provided that evary regional rural bank 
shall also furnish a copy of the said return to. 
the National Bank.’’. 


5. In section 26, acter the existing proviso, 
the following proviso shall be inserted,. 
namely: -— 

“Provided further that every regional rural. 
bank shall also furnish a copy of the said re.. 
turn to the National Bank.”’. 


6. In section 27, after sub-section (2), the: 
following sub-section shall be inserted, 
namely:—= 

(3) Every regional rural bank shall sub- 
mit a copy of the return which it submits to- 
the Reserve Bank under sub-section (1) also- 
to the National Bank and the powers exercis. 
able by the Reserve Bank under sub.sgec- 
tion (2) may also be exercised by the National: 
Bank in relation to regional rural banks.”. 


7. For section 28, the following section. 
shall be substituted, namely:— 


“23. Power to publish information.— 
The Reserve Bank or the National Bank, or: 
both, if they consider it in the public interest. 
so to do, may publish any information obtain.. 
ed by them under this Act in such consolidat. 
ed form as they think ft.”. 


t 


H 


8. In section 31, aftor the existing proviso, 
‘she ovine proviso shall be inserted, 
namely: = À 

r Provided further that a "regional — 
bank shall furnish such returns also to the 
National Bank”. 


9. In sub-section (3) of section 32A, after 
he words: the Industrial Development Bank 
-of India," the words “the National Bank” 
ghall be ‘inserted. 


40. In gection 35, after ale section (5), the 
following sub- section shall be inserted, 
namely pame 

"(6) The powers exercisable by the Re- 
‘serve Bank under this section in relation to 
regional rural banks may (without prejudice 

to the exercise of such powers by the Reserve 
Bank in relation to any regional rural bank 
whenever it considers necessary so to do) be 


' exercised by the National Bank in ralation to 


the regional rural banks, and accordiagly, sub- 


-aections (1) to (5) shall apply in relation to 


regional rural banks as if every -eference 
therein to the Reserve Bank incluced algo a 
reference to the National Bank”. 


44. In gub- section (3) of secticn 36AD, 


„after the words “the Industrial Developmeni 


Bank of India,’’, the words ane National 
Bank” shall be inserted. 
. 42.. In section 47, for ‘the EN ‘the Re- 
gerve Bank”, wherever they occur, she words 
“the Reserve Bank or, as the case may be, 


‘the National Bank” shall be substituted. 


13. In section 56,~ 

(i) in clause (c), for sub-clause (i), the 
following gub- clause shall be substituted, 
namely: 

“Gy after clause (e0), the following clauses 


‘shall be inserted, namely:— 


‘(cci) ‘‘co-operative :bank’’ means a state 
C0- operative bank,a central so-operative bank 


-and & primary co-operative bank; 


(caii) “ co-operative credit sociefr’’ means 
& CO- operative society, the primary object of 
which is to provide financial accom:modation 


to its members and includes 4 , Co-operative 
‘land mortgage bank; 


(eciii) : “director”, in relation to & CO. 


operative society; includes a memter of any 
-committee or body for the time being vested 


with the management of the affars of that 


society; 


(cciv) ' ‘primary agricultural credit society” 
means a co-operative society,— 

(1) the primary object or principsl business 
-of which is to provide financial acsommoda. 
‘tion to its members for agricultura. purposes 


-.or for purposes connected with agricultural 


-activities (including the marketing of crops) : 


and 
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. (2) the bye-laws of which do not permit 
admission of any other co. operairve Bont aty 
as & member : 

Provided -that. this sub-clause dhall not 
apply to the admission of a co-operative bank 
as a member by reson of such co-operative 
bank subscribing to the share capital of such 
co-operative society out of funds provided 
by the State Governmens for the purposes; 

(cev) ‘primary co-operative bank” means 
@ co-operative society, other- than a primary 
agricultural credii society, - 

(1) the primary object or principal’ busi- 
ness of which is the transaction of banking 
business; 

- (2) the paid-up share capital And reserves 
of which: are not less than one lakh of 
rupees; and 

(3) the bye-laws of which do not pormié 
admission of any other co. operative society 
ss & member : 

Provided that this sub-clause shall not. 
apply to the admission of a co-operative -bank: 


as a member by reason of auch co. operative: ~ 


bank subscribing to the share capital of such 
co-operative society oub of funds provided ‘by 
the State Government forthe purpose; 

{cevi} “primary credit gociety” means a 
co-operative society, other than & primary 
agricultural credit society, 

(1) the primary object or principal business 
of which is the transaction of banking business; | 

(2) the paid-up share capital and reserves 
ef which are less than one lakh of rupees; 
and > 
(3) the bye:laws of which do not permit 
admission of any other co-operative society 
as & member ? 

Provided that this- sub-clause shall not 
apply to the admission of a co-operative bank 
as a member by reason of such co-operative 
bank subscribing ‘to the share capital of such 
co-operative society out of funds provided by 
tha Staje Government for the purpose. 

Explanation. — If any dispute arises ag to 
tha primary objest or principal business 
of any co-operative society ‘referred to in 


. Clauses (cciv), (cev) and (cevi), a determina. 


tion thereof by the Reserve Bank shall be 
final; . 

(esvii) ‘central - co-operative bank”, 
operative society” , “primaty rural credit 
society’? and “state co-operative bank” shall 
have the meanings respectively assigned to 
them in the National Bank for Agriculture 
and Rural Development Act, 1981;’;"; 

(ii) in clause (p);— 

(a) for the words, figures and brackets “in 
section 23, for sub-section (1), the following 
sub-section ‘shall bs substituted, namély”, 
the following shall-be substituted, namely :— 


“Go. 


tt 
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Vin saction 23 — ; 
i) for sub-section (1), the following sub. . 
section shall be substituted, ramely”; . 
(b) after sub-clause (i), the following sub. 
Clause shall be inserted, namely :— 
(ii) after sub-section (4), iie following 
sub-section shall be inserted, namely :— 


(4A) Any co-operative bank requiring the. 


permission of the Reserve Bank under fis 
section shall forward its application to the 


Reserye Bank’ through the National Bank- 


-which shall give its commenig on the. merits 


of the arEhiesticn and send it to the Reserve. 
Bank : 


. Provided shat the co- E fink shall 


also send an advance copy oi the applicat:on. 


directly to the Reserve Banx.”;’; 
(iii) in clause (q),- after sub-clause (ii), 


the . following ay clause shall be inserted, . 


namely :-= 


"(iii) to sub- NE (3), fhe following Ero. 
viso shall be added, namely :— 

-Provided that every co-operative bank, 
other than a primary co-operative bank, shall 
also furnish a copy of the said return to the 
National Bank.’.”; 

(iv) after anas (r) the following iin 
shall be inserted, namely :— 

(ri) in the second prcvigso to section 26, 
for the expression “‘regionad rural bank” the 
expression ‘‘co-operative zank, other then a 
primary co-operative bank” shall ba substi. 
tuted; 

: (cii). in section 27, for.sub- Me (3), the 
following sub-section. shall be substituted, 
namely: =: 

''(3) Every co-operative bank, other shan 
& primary co-operative bank, shall submit a 


copy of the return which it. submits to the 


Reserve Bank, under sub-section (1) also to 
the National Bank and the powers exercis- 
able by the Reserve Bank under sub-sec. 
tion (2) may algo be exercised by the National 
Bank in relation to co-operative banks, cther 
than primary co-operative banks,’’,’; 

(v) for clause (t) the following clause shall 
be aubatituted, namely :— 
` *(t) in section 31,— 

(i) for the words ‘'within throe mortha” 
and "of three months”, the words “withis six 
months” and “of six months” shall, respect- 
ively, be substituted; . 

(ii) for the second provigo). the following 
proviso shall be substituted, namely :— 

"Provided further that a co-operative bank, 
other than a primary co-operative bank shall 
were guch LOUEN aleo to the National 

snk”;') 
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(vi) in clause (w), existing sub-clause (ii 
shall be re.numbered as sub-clause (iv) and 
before sub-claase (iv) as so re-numbered, the 
a A sub-clause shall be inserted, 
namely : 

(iii) in rab: section (8), for the expressions 
regional rural-banka’’ and “regional rural 
bank”, wherever they occur, the expressions 
oo operative banks other than primary 68o- 
operative banks” and ''so-opearative bank other 
than a primary co-operative bank” shall. 
respectively be substituted.’; 
- (vii) after clause (zj), the following clause 
shall be inserted, namely :— 

'(zji) in. section 54, after the expression 
“Reserve Bank”, wherever it occurs, the 
expression '' or the National Bank” shall be 
inserted.’ 

(viii) in the Third Schedule ag substituted 
by clause (zl), after the expression ‘Reserve 
Bank”, wherever it occurs, the expression 
‘the National Bank” ghall be Ingerted. 

14. In the Banking Regulation Act, 1949, 
for the words ''Agricultural Refinance Cor- 
poration”, wherever they occur, the words 
"National Bank” shall be substituted. : 


PART IIT 


AMENDMENT TO THH INDUSTRIAL 
Dispores Aor, 1947 
(14 or 1947) 


Amendment 


In gection 2, in clause (a) for the words and 
figures "the Agricultural Refinanos Corpora. 
tion established under section 3 of the Agri. 
cultural Refinance Corporation Act, 1963", 
the words and figures "tha National Bank for 
Agriculture and Rural Development estab- 
lished under section 3o0f the National Bank 
for Agriculture and Rural Development Aet, 
1981” shall be substituted. 


PART IV 
AMENDMENT TO THE DAPOBIT INSURANGR AND 
Osepit GUARANTEE CORPORATION AoT, 1981 
-(47 oF 1961) 
Amendment 
In section 2 for clause (q), the following 
clauges shall bs substituted, namely ;— 
-“(q) the expressions .‘‘central co.operative 
bank”, '‘oo-operative society’ and ''State co. 


. operative bank” shall have the meanings ras. 


pectively assigned tc them in the National 
Bank for Agriculture and Rural Development 
Act, 1981; 

(e) tha expressions ‘ ‘primary co-operative 
bank” and "primary oredit society” shall have 
the meanings respectively assigned to them in 
Part Y of the Banking Regulation ail 1949,". 


Sia ee 
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PART V 


AMBNDMENT TO THE PAYMHANT OF 
Bonus Aor, 1965 


(21 oF 1965) 
Amendment 


Aa section 32, for sub-clause (d) of clause’ 


(ix), the following sub-clause sha be sub. 
stituted, namely :— 


< "(d) the-National Bank for Agriculture am 


Rural Development.”. 


` 
ae eo 


THE ALIGARH MUSLIM UNIVERSITY 


(AMENDMENT) ACT, 1931 
(Act No, 62 of 1951)* 
[3ist December 1984,] 


| An Act further to amend the Aligarh 


Muslim University Act, 1920. 


. Be it enacted by Parliamentin the Thirty. 
second Year of the Republic of India as 
follows : — 


- 4. Short title and commencement. — (1) 
This Act:may ba called the Aligarh Moslim 
University (Amendment) Act, 1931. 

(2) It shall come into force on saobh date as 
the Central Government may, by nciification 
In the Official Gazette, appoint. 


2. Amendment of long title end pre. 
amble. — In the Aligarh Muslim University 
Act, 1920 (hereinafter referred tc as the 
principal Act), in the long title and in the 
preamble, the words "establish and’ shall ba 
omitted. 

: 3. Amendment of section 2.—In section 2 
of the principal Act,-— 

` (1) after clause (h), the following classe shall 
be inserted, namely ;— 


'(hh) ''non-teaching ptaff'? means jhe am.. 


ployees of the University other tkan the 


teachers;’; 
(ii) clause (j) shall be omitted; 


: (i1) for clause (i), the following clause 
shall be substitated, namely :— 


‘(1) "University" means the edcéational 
institution of thelr choice established by the 
Muslims. of India, which originated as the 
Muhammadan Anglo-Oriental College, Ali. 
garh, and whioh was subsequently incor. 
porated as the Aligarh Maslim University.’. 


:4. Amendment of section 5. —tn motion 5 
of the principal Act.— 


[*] Received the assent of the Presi-lent on 


81-12-1981. Act published in Gaz, ne India; 


81-12-1981 Part II-S, 1, Ext. P 


For Statement of Objects and Reasons, sea - 


Gaz, of India; 23-12-1980, Part II-S 9, Ext, 
1884, 


The Aligarh Muslim University (Amendment) Aot; 1981 


| A, l; 


(i) in clange (2), alter aub-clanse (b), the 
following sub. clauso shall bə inserted, 
namely ;— 


. Ħa) to promota especially the educational 
Taal oultaral advancement of the Muslims of - 
dia;”; 


(ii) in clause (7), the worda ‘and determine 
their conditions of service in accordance with 
the Statutes” shall ba added at the end; 

(iii) for clause (3), the following olansa - 
shall be substitated, namely :— 

. 1'(9) to instituta and maintain Halls for the. 
atudents of the University;”; 

(iv) in clause (11B), the words '‘and deter. 
mine their conditions of service in accord. 
ance with the Statutas” shall be added at the 
end, 
8. Substitution of new section for sec. 

tion 8. — For section 8 of the principal Act, 
the following section shall. be subatituted,- 
namely :— 

"8. University open to all persons.—-~ 
University shall befopen to all persons 
cluding the teachers and taught) of either sex. 
and of whatever races réligion, creed, onate, or 
class : 

. Provided that nothing in thia section 
shall be deemed fo prevent religious instruc. 
tion belng given in the manner prescribed . by 
the Ordinances to thosa who have consented - 


-to receive it.”, 


-6. Amendment of section 18.—In egotion 
16 of the principal Act,- 

(i) after clause (3A), the following alauas 
shall be ingerted, namely :— 

(3B) The Honorary Treagurer;”: 

: (ii) existing clauses (3B), (30) and (3D) 
stall be renumbered as. clauses (30), (3D): 
and:(3H) thereof respactively. 

T, Amendment of section 17.—In section 
17 of the principal Act, for sub-section (1): 
the following subsection shall be substituted, 
namely :— 

. "'{1) The Chancellor of the University shall: 
te elected by the Courtin such manner and 
for such term as may be prescribed by the 
Statutes. ”. 

8. Amendment of section 18.—In sociion 
18 of the principal Act, for sub-section (1), 
the following gub-gection shall be substituted, - 
namely i— 

1(1) The Pro-Chancellor shall be elected by ` 
the Oourt in such manner and for such term 
as may be prescribed by the Statutes.”. 

9. Insertion of new section 204A. — Sac. 
tions 20A and 20B of the principal Act shall 
be renumbered as sections 20B and 200 rap. 
pectively, and before saction 20B ag so 
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renumbered, the following section shall be 
yuserted, namely :— 

“Q0A. The Honorary Treasurer. — (1) 
The Honorary Treasurer shall be elected by 
the Court in such manner and for such term 
ag may be presoribed by the Statutes, 


(2) The Honorary Treasurer shall exercise 
such powers and perform such functions as 
may be prescribed by the Statutes,”. 


10. Amendment of section 24. —In section 
21 of the principal Act, after the words 'the 
Pro-Vica-Chancellor,”, the words "the Hono. 
rary Treasurer,” shall be inserted, 


41. Amendment of section 22. — In sec. 
tion 22 of the principal Act.— 

(i) after clause (3), the following clause 
shall be inserted, namely :— 

(3A) The Finance Commlites;”; 

(ii) in clause (3B), the word ‘‘and” shall be 
inserted at the end; 

- (iii) clause (30) shall be omitted. 


43. Substitution of new sestion for 
seation 23. — For scotion 23 of the prinsipal 
Aot, the following section shall be substituted, 
namely s~ 

"23. The Court. — (1) The Oourt shall 
Gonsist of the Ohancellor, the Pro-Ohancellor, 


the Vice-Chancellor and the Pro-Vice. Ohan. 


Collor (if any) for the time being, and such 
other persons as may be specified in the 
Statutes, 


(2) The Court shall be the supreme govern. 


ing body of the University and shall exercise 


all the powers of the University not otherwise 
provided for by this Act, the Statutes the 
Ordinances and the Regulations and. it shall 
have power to review the acts of the Exaonu. 
tive and the Academic Councils (gave where 
such Councils have acted in accordance with 
powers conferred on them under this Act, the 
Statutes or the Ordinances). 


(3) Subject to the provisions of this Act, the 
Court shall sxeroise the following powers and 
perform the following duties, namely :— 

"(a) to make Statutes and to amend or 
repeal the came; 
~ (b) to consider Ordinances: 

(0) to consider and pass resolutions on the 


-annual report, the annual accounts 9nd the 
financial estimates; 
:, (d) to elest such persons to serve on the 


anthorities of the University and to appoint 
such officers as may be prescribed by this Act 


.or the Statutes; and 


(o) to exerdise such other powers and per. 
form such other duties as may ba conferred 
or imposed upon it by this Act or thea 
Statutes”. i 
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48. Amendment of section 26.—~In sac. 
tlon 26 of the principal Act, for the words 
“and functions of the Faoulties and of the 
Students’ Council’, the words ‘and functions 
of the Finance Committees and of the Fagul. 
ties” shall be substituted. 

44. Insertion of new saotion 98 A.. e 
After section 26 of the printipal Act, the fol- 
lowing section ehall be Insarted namely :— 

"OGA. Disqualifications for member. 
ship.—-A person shall be disqualified for 
being chosen as, and for being, » member of 
any of the authorities of the University if he 


. ig not a citizen of India.”. 


45, Amendment of section 27. — In 990. 
tion 27 of the principal Act:i— 

(1) in clause (a), the words"', the Finanoe 
Committee” shall be omitted; 

(ii) for clause (c), the following olauge shall 
be substituted, namely :— 


"(o) the manner of election or appointment 
ag the case may be, of the Chancellor, the 
Pro.Chancellor, the Vice-Chancellor and other 


officers of the University;”’. 


48. Substitution of new section for sea. 
tion 28, — For section 28 of the principal Acti 


‘the following section shall be substituted, 


namely :— 

"98, Statutes.—(1) On the commencement 
of the Aligarh Muslim. University (Amend. 
ment) Act, 1981, the Statutes in force imme- 
diately before such commencement, ag samen. 
ded by that Act, shall be the Statutes of the 
University, 


(2) After the commancemant of the Aligarh 
Muslim University (Amendment) Act, 1981, 
the Oourt may, notwithstanding anything 
Gontained in sub-section (1), make new or 
additional.Statutes or may amend or repeal the 
Statutes referred to in sub-section (1) in the 
manner hereinafter provided in this seation. 


(3) The Executive Council may propose to 
the Court the draft of any Statute for its 
consideration and sush draft shall be consal- 
dered by the Court at its naxt meeting. 

Provided that the Executive Oouncil shall 
not propose the draft of any Statute or of any 
amendment of a Statute affecting the Status, 
powers or constitution of any authority of the 
University until such authority bas been given 
an opportunity of expressing an opinion in 
writing upon tha proposal and any opinion go 
expressed shall be considered by the Court. 


(4) The Court may approve any such draft 
ag is referred to in sub-section (3) or reject 
it or return itto the Executive Council for 
reconsideration, either in whole or in part, 
together with any amendments which the 
Oourt may sugeeet. 


é 
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- (8) Any member of the Court may propose 
te the Court, the draft of any Statuta and the 
Gourt may reject the proposal or refer such 
draft foz consideration to the Hxecutive 
Council which may sither reject the proposal 
er submit the draft to the Oourt in such form 
asthe Executive Council may appzove and 
the provisions of this section shall apply in 
the case of any draft so submitted as they 
apply in the case of a draft proposel by the 
Executive Council. 

(6) No now Statuta or amendmert or addi- 
tion or repeal of any Statute shall tome into 
force unless itis approved by the Visitor, 
who may sanction or disallow if, or return it 
for further consideration.” 

47. Amendment of section 29. — In sub- 
gection (2) of section 29 of the prirofpal Act, 
elauso (il) shall be omitted. 

48. Amendment of-sestion 34. — In sub. 
section (3) of section 31 of the priroipal Ast, 


_ sitor the words "this section”, faa words 


‘other than any Regulation made by the 
Court,” shall be inserted. 


49. Amendment of section $4, — In góc- 


= on 34.of the principal Act, after enb-section 
(2), the foliowing sub-section shall be in- 


sertodj; namely :— 

"(3) A copy of the annual. scat as eub- 
mitted to the Visitor shall also be submitted 
‘fo the Central Government, which shall, as 
goon as may be, cause the same io bs ala 
‘before both Houses of Parliament.” , 

. 90. Substitution of new section for sec. 


| ton $5, — For section 35 of the principal 


Act, the following section shall be substituted, 
mamely :~- 

"35. Annual accounts. — (1) The annual 
accounts and balance sheet of the . University 
shall be prepared under the direction of tha 
Wxeoutive Council and shall, once at least 
every year and at intervals of not more than 
fifteen months, be audited by the Ocmptroller 
and Auditor-General of India or by such per- 
gon ag or persons he may authorise :n this be. 
half. 

(2) A copy of the annual accounts, together 
with the audit report thereon, shal ba sub. 
mitted to the Oourt and the Visizor along 
with the observations of the Executiva Council. 


(3) Any observations made by the Visitor 


en the annual accounts shall be brought to 


the notice of the Oourt and the observations 
of the Court, if any, shall after baing consi- 
dered by tha Executive Council, be submitted 
to the Visitor. 

(4) A copy of the annual accounts, together 
with the audit report, as submitted to the 
Visitor shall also be submitted to the Central 
Government, which shall, as soon sa may he, 
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Causa the same to be laid betora both Houses 
of Parliament. 


. (5) The audited annual accounts, after 
having been laid before both the Houses of 
Parliament, shall be published in the Gazotte _ 
of India.’’.. 


34. Amendment of Statutes. — Notwith. 
standing anything contained in the privoipal 
Act, the Statutes of the -University shall ba 
amended as follows :— 

(i) throughout the Statutes, for the woräs 
"Head of Department”, wherever they osour, 
the worda- "Ohairman of Department” shall 
be substituted, and such consequential amend- 
meantg asthe rules of grammar may roguire 
shall also be mada; : 

(ii) for Statutes 1 and 1A, the following 
Statutes shall be substituted, namely :— . 

"1, The Chancellor.— (1) The Chancellor 
shall be elected by the Court bys simple 
majority. - : 

(3) The Ohancellor shall hold office for a 
tarm of three years and ant be. sligible for 
re-election. 

(3) The Chancellor shall, if present, pra- 
side over the meetings of the Court. 


(4) Every proposal for the conferment of 
‘an honorary degree shall be subject to con- 
‘firmation by the Chancellor. 

1A, The Pro-Chancellor, — (1) The Pro. 
Obancellor shall be elected by the Court by 


OB simple majority. 


(2) The Pro.Chancsllor shall hold offica 
‘for a term of three years and shall be eligible 
for re-election. 


_ (3) Any casual vacancy in the office of the 
Pro.Chancellor shall be filled by tha Ohan. 
céallor on the recommendation of the Execu~ 
‘tive Council and the person. so appointed ghall 
hold office until the next annual meeting of 
tha Oouri. 


(4) The Pro.Chancellor shall, in the. ab- 


sence of the Ohancellor, perform the functions 


of the Chancellor.” ; 


(iii) in Statute 2, for clauses (1) and (3), 
the following clause shall be substituted: 
namely :— - 

'(1) The Vice-Ohancellor shall be appointed 
by the Visitor from a panel of at least three 
persons recommended by the Court from a 
panel of five persons recommended by. = 
Exacutive Counall : 

Provided that if the Visitor er nob ap. 
prove of any of the persona recommended by 


-ths Court, he may call for fresh recommenda. 


tions. ”; 


(iv) after Statute 4, the ‘following Statute 
shall be Inserted, namely :~ 


Pa 
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' "44, Honorary Teessurer. — (1) The 
Honorary Treasurer shall >be elected by the 
Court by a simple majority. 

' (2) The Honorary Traasurer shall hold 


office for a term of threo years and shall be 


eligible for re-election for another term. 

(3) The Honorary Treasurer shall hold 
office on such terms and conditions as may be 
prescribed by the Ordinances. 

(4) Phe Honorary Treasurer shall ba a 
member of the Finance Committee and shall 
exercise general supervision over the funda of 


the University.”; 


(v) in Statate 8, for clause (4), the tollow- 
ing clause shall be substituted, namely :—~ 
_ (4) The Finance Officer. shall advisa the 
University as regards its fnancial policy and 
‘dete such other financial functions ay may 
8 assigned fo him by tha Executive Oounsil 
or as may be prestribed by ‘these Statutes or 
the Ordinances: 

Provided that the Finance Officer shall not 
incur any expenditure or make any invest- 
ment exceeding ten thousand rupees without 
the previous approval of the Executive 
Council”; 

(vi) Statute 9 shall ba omitted; 

(vli) for Statute 14, tha following Statute 
shall be substituted, namely:— 

"14. Court. (1) The Court shall sii of 
the following mambers, namely: — 

Ex.officio msmbers e 

(1) Chancellor; 

(ii) Pro.Ohancellor; 

(ili) Vice-Ohancellog; 

(iv) Pro-Vice.Chancelloz; 

v) Honorary Treasurer} 

(vi) All Ex.Vice.Ohancellora; 

(vii) All Deans of Faculiles: 

(viii) Dean of Students’ Welfare; 

(ix) Librarian; 

(x) Registrar; 

(xi) Five Provosta by retation according to 
senlority; 

(xii) Proctor} 


Representatives of tha Departments 
and Colleges 
(xili) Twenty Ohairmon of Departments, by 
rotation according to senicrity; 
(xiv) Principals of Collages; 


_ Representatives of teachers other than 
Chairmen of Depariments and 
Principals of Colleges 

(xv) Two Professors, who are nob Ohair. 
meon of Departments, to be elected from 
amongst themselves; 

(xvi) Three Readers z0 


be elected from 
amongst themsslyes: l ; 
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(xvii) Five Lecturers to be slected a 
amongst themselves; ` 


Representativas of Bohools maintained by 
the University 3 


(xvili) Two Principals of Schools maintain- 


ad by the University by rotation according to 


seniority; l 
Reprasentatives of non-teaching staff 

(xix) Five representatives of non-teaching 

ataff, to be elected from amongst themselves, 
Representatives of ex-students ` 

(xx) Twenty-five reprasentatives of ex. 
students to be elected by the Alumni (Old 
Boys) Association; 

Represeniatives of donors 

(xxi) Ton representatives of donors who 
have donated at least a sam of ton thousand 
rupees or transferred property worth at least 
ten thousand rupees to the University, to be 
elected from amongst themselves; 


Representatives of learned professions: 
industry and commerce 


(zzii) Ten persons representing the learned 
professions, industry and commerce, to ba 
elected by the Court; | 

Representatives of the All-India Muslim 

Education Conference — 

(xxiii) Five representatives of the All-India 

Muslim Education Conference; 


Representatives of Parliament 


(xxiv) Ten members of Parliament, aix to 
be elected by the House of the People (Lok 


Sabha) from amongst its members and four fo . 


be elected by the Council of States (Rajya 
Sabba) from amongst its mambara; 


Representatives of Muslim culture 
and learning 


(xxv) Fifteen persons representing Muslim 
culture and learning to ba elected by tha 
Court, of whom ten shall be persona residing 
outside the State of Uttar Pradesh; 

(xxvi) Six persona representing Muslim 
Colleges of Oriental Learning in India, to be 
elected by the Court; 

(xxvii) Four persons from amongst thé 
Chairmen (including Presidents) of the Waki 
Boards constituted under the Wakf Act, 1954 
(29 of 1954), or under any other law in force 
in a State, to be elected by the Court; 


(xxviii) Two persons representing Urdu 
Language and literatura, to be elected by the 
Court; 

(xxix) Five - persons representing Muslim 
Educational and Cultural Sooleties situated 
outside the State of Uttar Pradesh, to be 
elected by the Gourt; 
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Bapvesentatives of students 

~ (xxx) (a) Prasident, Vice-President, Secre- 
tary and one nominee of the Executiva Coun. 
cll of the Students, Union ex.officio; 

(b) Eleven students to be eleotəad by a 
simple majority by studenta of the various 
faculties classified Into groups in the manner 
presoribed by the Ordinances; 

Nomenated persons 

(xxxi) Five persons to be nominated by the 
Visitor; 

(xxxii) Ong person to be nominated by ithe 
Ohiet Rector; 


(xxxtil) One parson to ba nominated by tha 


Chancellor : 

Provided ‘that in making nominations undar 
items (xxxi) to (xxxili), due regard shall ba 
had to ‘the representation of the differant 
ardas of tha country in view of the all-India 
character of the University : 

Provided further that no employee of the 
University shall be eligible to ba a member 
under items (xx) to (xxix) or under items 
(xxxi) to (xxxiii). 

(2) All the members of the Court, ashor than 
ex-officio members and members repragenting 
students, shall hold office for a term of three 
yoars- 

' (3) An ex-officio member shall ceata to be a 
member of the Court as soon as he vacates the 
office by virtue of which he ig such a mem. 

Or. 

(4) Members representing students shall 
-hold office for a period of one year or till such 
time as they continue to be students, which. 
ever is oarlier,”; 

(vili) in Statute 15 — 

(a) for clause (3), the following clange shall 
be substituted, namely :—- . 

"(3) One-third of the members of fhe Court 
‘hall form a quorum for a mesting of the 
Court.”; 

(b) in the proviso to clause (4), for the 
words “thirty-five members", the wozda "'one- 
third. of the members” shall be substituted; — 

(ix) for Statute 16, tha following Statute 
shall be substituted, namely : 

"16. Executive Council. — (1) Tha Exe. 
: Gutive Counsil shall consist of the ‘ollowing 
members, namely :~~ 

(i) Vice-Chancellor; 

(ii) Pro- Vice-Chancellor; 

_ (fii) Honorary Treagurer; 

{iv} Five Deans of Faculties, by rotation 
according to seniority; l 

(B) Two Principals of Collages, other than 
the ‘Principal of the Women's Oollege, by 
rotation according to seniority; 

(vi) Peinatpal,; Women’s College; 
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(vil) One Provost, by rotation according to 
Beniorlty; 

(vlii) Proctor; 

(ix) Six Members of the Oourt, none of 
whom shall be an employee of the University, 
to be elected from amongst themselves; 


(x) Two representatives of Professors and 
Readers to be alected from amongst them. 
solves; 

(x1) Two representatives of Lecturers to ba 
elected from amongst themselves; 

(xii) Three persone to be nominated by the 
Visitor; - 

(xiii) One person to be nominated by the 
Ohief Rector; i 

Provided that no employee of the Univer. 
sity shall be eligible for nomination under 
items (xii) and (zili). 

(2) All the members of tha Executive 
Council, other than ex-officio members, shall 
hold office for a term of three years. 


(3) Fifteen members of the Executiva Coun. 
cil shall form 4 quorum for a meeting of the 
Executive Oouncil.”; 

(x) in Statute 18 — 

(a) in clause (i= 

(1) in item (iv), fox the word ''Heads”, the 
word “Chairmen” shall be substituted; 

(2) item (vil) shall be omitted; 


= (3) after item (xii), the following items 
shall be inserted, namely :— 

"(xili) The Prealdent, Students’ Union; 

(xiv) Two post graduate students, one re- 
search student and one under-graduate stu- 
dent, to ba elected by the students from 
amongst themselves : 

"Provided that no student-member of the 
Academica Oouncil shall participate in the dis- 
Guesions in respect of matters relating to exa. 
minations, Selection Committees, appointment 
and “conditions of service of the teaching 
staf. i 

(b) in clause (2), after the words ‘‘ex-.offiato 
members” the words "and student.memboera” 
shall be inserted; 

(o) after clauso (2), the following clauge 
shall be Inserted, namely :-— 

_"(2A) The President, Students’ Union shall 
hold office for so long ag he continues to hold 
the office of the President, Students’ Union: 
and every other student-member shall hold 
office for a period of one year : 

Provided that a student member shall: coasa 
to hold office upon his ceasing to ba a studeni - 
of the University.: 

(x1) Statutes 24 and 25 shall be omitted. 

32. Transitional provisions. — (1) The 
QCourt-and the Executive Oouncil of the Ali. 
garh Muslim University shall, ag soon as 


wi 
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may be, after the commencement of this Act, 


be constituted in accordancs with the previ-¢ 


sions of the principal Act and of the Statutes, 
as amended by ‘this Act, and until the Osurt 
ox the Executive Oouncil is 30 constituted, the 
Court or the Exesutive Oouncil funatioring 
immediately before such commencement, shall 
continue to exercise all tha powers and per. 
form all the functiond under the principal 
Act, ag so amended. 

(2) The: Ohancallor and tha Pro-Ohancellor 
Bhall, ag soon as may be, acter tha commeace- 
mont of this Act, ba slected in accordance 
with the provisions of the principal Act and 
of the Statutes, as amended by this Act, and 
the person holding any guch office inmme. 
diately befora such commencement, shall 
continue to hold that office until his successor 
entera upon hig office, l 

(3) The Vice.Ohbancellor and the Pro-Vice- 
Chancellor and the. Heads of Departments of 
the Aligarh Muslim University holding office 
immediately before the commencamen: of 
this Act, shall, on and from such commence. 
ment, hold their respect.va offices by the 


game tenure and upon tha same terms and. 


Conditions as they held it immediately before 
such commencement.: 


23, Saving. — Anything done, any actior 
taken or any degree or other academic dis- 
tinction conferred by the Aligarh’ Muclim 
University before the commencement of this 
Act shall, notwithstanding any change made 
by this Act in the constitusion of the Oourt 
or the HExeautive Council, be valid aa if auch 
thing was done, action wag taken, or degree 
or academic distinction was conferred urder 
the provisions of the principal Act, as am. 
ended by this Act. 
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THE AFRICAN DEVELOPMENT FUND 
l CT, 1983 
(Act No, 4 of 1882)* 

[4th March, 198%] 
An Act. to- impliment the African Davalop- 
ment Fand Agreement and for matters 

connected therewith. 

Be it enacted by Parliamsnt in the Thirty- 
third Year of the Republic of India as fol. 


lows :— 

4. Short title, extent and commerce- 
ment, — (1) This Act may be called TAR 
AFRIOAN DEVELOPMENT FUND ADT, 
1982, i 
(2) It extends to the whale of India; 


[*] Received the assent of the President on 4-3. 

l 1982, Act published in Gaz, of India; 5-3. 
1982, Part II-S. 1, Ext. >. 1. 

For Statement of Objects and Reasons, see 


Gaz, of India, 30-11-1981, Part II-S, 2, Ext, 


p. 780, 
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z (3) It shall come info force on guch date as 


the Central Government may. by notification 
in the Official Gazette, appoint. 


2. Definitions. — In this Act, unless the 
ontext otherwise requires, -~ 


(a) ''Agreement” means the African Deye. 
lopment Fund Agreeməant; 

(b) Fund” means the African Develop- 
ment Fand established under the Agreement. 


3. Payments to Fund. — (1) There shall 
ba paid out of the Consolidated Fand of 
India, after due appropriation made by Par. 
liament by law in this behalf, all guoh gume ` 
as may, from time t9 time, ba required for 
the purpose of paying, — 

(a) the subscription payable by the Central: 
Government to the Fund under Articles 6, 7, 
8 and 9 of the Agreement; l 

(b) any suma payabis by the Central Goy- 
ernment to the Fund under Article 13 of the 
Agreement; and i 

(a) any charges payable by the Osentra)- 
Government to the Fand under Articole 16 of 
the Agreement, 


-(2) The Central Government may, If iv. 
thinks fit go fo do, create and issue to tho. 
Pund, in gaoh form as it thinks fit, any such 
non-interest bearing and non-negotiabla note 
or other obligations a3 are provided for by 
Article 9 of the Agreement. 


4, Reserve Bank to ba depository for 
Fund. — The Reserve Bank of India shall be 
the depository of the Indian currency holdings 
of the Fund. i 


§. Conferment of status and certain im. 
munities, exemptions and privileges on 
Fund and conferment of certain immuni. 
ties, exemptions and privileges on its offi. 
cers ald employees. — (1) Notwithstanding 
anything to the contrary contained in any. 
other law, the provisions of the Agreement 
set out in the Schedule shall have the foros 
of law in India : 


Provided that nothing in Article 49 of the: 
Agreoment shall be construed ag— | 

(a) ontitling the Fund to import into India 
goods free of any duty of customs withous 
any restriction or their subsequent gale there. 
in; Or 

(b) conferring on the Fund any axemption= 
from duties or taxes which form part of the 
priga of goods gold; or ; 

(c) conferring on the Fund any exemption 
from duties or taxes which are infact no 
more than charges for services rendered, 

(2) The Central Government may, by noti- 
fication in the Official Gazette, amend the 
Schedula in conformity with any amendmenis,. 
daly made and adopted, of the provisions of 
the Agreement cet out therein, | 
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Government may, by notification in the OM: 


olal Gazette, make rules for carrying oub the 


deci of this Aot. 


< q. Notifications issuad unde: sation 8. 


and rules made under section 6 to be laid 
before Parliament. — Every notification 
. Ssgued under sub-section (2) of section 5 and 
every. rule made under section 6 chall ba 
laid, as soon as may be, after it is issued or 
made, before each House of Parliament, 
while it is in session, for a total period of 
thirty days which may be comprised in one 
session or in two or ‘mora successive sessions: 
and if, before the expiry of the session imme- 
diately following the session ov the sucaes. 
sive sessions aforesaid, both Houses agree in 
making any modification 


or both. Houses agree that the notifica- 
tion or rule should not be Issned or 
made, the notification or rule shall thereafter 
have effect only:in such modified form or be 
of no effect, as the case may be; so, however, 
that any such modification or annulment shall 
` bə without prejudice to the - validity of any. 
thing previously done under that notification 


OF rule, 
|. THE SOHEDULE 
“(See section 5) ` 
PROVISIONS OF THE AGREEMENT . 


Di ee SHALL HAVE FOROE OF LAW 


‘CHAPTER VIII ~ | 
Sratus, EXEMPTIONS AND - 
T "PRIVILEGES 
J ARTIOLE 41 
l PURPOSH OF OHAPTER 


"fo enable the Fund effectively tc fulfil its - 


he Alrioan Development Fund Act, 1988 
6, Powar to make rulas. — The Oeniral- 


- participant. 


in the notifica. 
tion or, as the case may bo, in fhe rule. 
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Glee of its power fo receive loans in accor. | 
dance with Article 8, in which oaza actions - 
may be brought against the Fand in a court 
of competent jurisdiction in the territory of 
& country in which the Fand has its office,-or 
hag appointed ‘an agent for the purpose of ac. 
cepting service or notice of process, or has 
other wisa agreed to be sued. 


2. Notwithsanding the provisions of para. 
grash 1, no action shall be brought againat 
the Fand by any participant, or by any agency 
or instrumentality of a participant, or by any. 
entity Or person directly or indirectly acting. 
for or deriving claims froma participant or. 
from any -agency or instrumentality of a. 
Participants shall have regourse 
to such special procedures for the settlement . 
of disputas between the Fund and its partlol. . 


-panis as may be prescribed in this Agreement, . 


in bye.laws and regulations of the Fund, or 
in contracts entered into with the Fund. 


3, The Fund shall also make provision for 
appropriate modes of settlement of disputes 
in cases which do not come within the provi. 
slong of paragraph: 2 and of Articles 52 and- 
53 and which are aubject to the immunity of 
ths Bund by virtue of paragraph 1 of tkis 
Artiola, : 


4, Where by virtue of any of the provisions 
of this Agreement the Fund does not enjoy 
immunity from legal process, the Fand, and 
its property and assets wherever located and 
by whomsoever held, shall nevertheless be 
immune from all forms of ssizure, attachment 


or execution befors the delivery of final judg. 


ment against the Fund. — 
-ARTIOLE 44- 
Iuuoniry or Assurs 


purpose and carry out the functions entrusted: ` 


_to it, the gtatus, immunities, exemptions and 
privileges set forth in-this-Ohapter shall be 
accorded to the Fund . in the territory of each 
State participant, and each State. participant 
shall inform the Fund of the specific action 
which it hag taken for sugh purpose. . 


ARTIOLE 42 - 
Sraros ` 


~ 


The Fund shall possess full judisial pêr. 


sonality and, in particular, full capacity : 
(1) to contract; - 
(ii) to soquire, and dispose of, Immovable 
and movable property; and 
(111) to institute legal proceedings. 
ARTICLE 43 N 


LEGAL PROCESS — 
. “J, Tho Fund shall enjoy immunity from 


“ 


every form of legal process, except in cages. 


arising ont of or in connection with the exer. 


Property and assets of the Fund, `- wherever 
located and by whomsoevar held, shall be 
immune from search, requisition, confiscation, 
expropriation or any other form of taking or 


_forelogure by executive or legislative action. _ 


' ARTIOLE 45 
IMMUNITY OF ARCHIVES: 


The axchives of the Fand, and,. in. goneral 
all documents belonging to it or held by ty 
shall be inviolable, wherever located. 


__, ARTIOLE 46 : 
Panspox{ or Assers FROM RESTRICTION 


To the extent necessary to carry out the 
purpose and. function of the Fund, and subject 
to the provisions of this Agreement, -all pro- 
perty and other ‘assets of the Fund shall be 
{rsa from restriction by finsuclal controls: 
regulations, or moratoria of any kind, 


~ “. 


\ N, 


'ARTIOLE 47 
PRIVILEGE FOR QOMLUNICATIONS 


“Official communications of the Fand shall 
‘ba accorded by each State participant tbe 
ame treatment as it accords to the official 
‘communications of other international finan. 
lal institutions of whioh il is a member. 


ARTICLE 48 


Aunors AND PRIVILE283 OF OFPIOILALS 
AND PERSONNEL ` 


All governora and direatora, and thoir 
alternates, the Presidant and personnel, in. 
Oluding experts performing missions for the 
Bund : 

(i) shall be immune from legal procasa with 
wespect to acts performei by them in their 
Official capacity ; 


(1i) when they are nob Icaal nationals. shall 
#e accorded no less favanrable immunities 
from immigration regtristions alien registra. 
dion requirements and national garvice obli- 
‘gations, and no leg favcurable facilities ag 
eygaria exchange regulations, than are ac- 
sorded by the Stats participant concerned to 
Jhe representatives, oficials and employees of 
Jomparabla rank of any other international 
financial Institution of whiah it is a member; 
nd 


(iif) aball be granted no kü favourabla 
drdatment In respect of travelling facilities 
han is accorded by the Stata participant 
eoncerned fo representatives, - officiala and 
amployeas of comparable rank of any other 
international finanzial iostitution of which it 
ds a member, 


| ARTIOLE 49 
' EXZEAPTION PROM TAXATION 


1. The Fand: its assets, property, income, 
Operations and ¢ransactions, shall be exempt 
‘dzom all direct taxation, aud from all customs 
duties, or taxes having equivaten’ effect, on 
„goods imported or exported for ita official use. 


“fhe Fund shall also be exampt from any obli- ` 


gation for the payment, w 


ishholding or col- 
Reotion of any fax or a i 


2. Notwithstanding the provisions o! para. l 


graph 1, the Fund shall nct claim exemption 
from taxes whicb area no moro than cee 
‘for services rendered. 


-3. Articles imported under an” exemption 
provided far by paragraph 1 shall not be sold 
in the territory of the Stata participant which 
granted the exemption except under gondi- 
iong agreed with that partioipani. 


4. No tax shall be levied on or in respoct of ` 
‘galaries and emoluments paid by the Fund to 


1982 Acts/6 


The- Industrial -Financé-Corpa. (Amendment)” Act, 1982- 


. the President and parsonnel including exporta: 
> performing migsions for it. , 
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> ARTIOLE 60 
WAIVER BY THA FOND 


1. The immunities, exemptions and privi- 
loges provided in thia Chapter are granted in 
the interesis of the Pund, The Board of` 
Directors may waive, to such extent and upon 
such conditiong as it may determine, the. 
immunities, exemptions and privileged pro. 
vided in thia Obapier in Gases where ita ation 
woald in its opine farther the iaterests pf“ 
the Fund. 


2. Regardless of the provisions of para- 
graph 1, the President shall have the right 
and the duty to waive the immunity of any 
of the personnel. including experts perform. 
ing missions for the Fund, ia cagea whera, in 
hia opinion, the immunity would impade the 
Goutsas of justica and cin be waived without- 
prejudice to tha i. aresta of the Fand. 


Ey eg rn 


TAE INDUSTRIAL FINANCE CORPO. 
RATION (AMENDMENT) ACT, 1982 
(Act No. 2 of 1982)* ` 
(Sth March, 1932 ] 
An Aot further to amend tha [adustzial- 
Finance Qorporation Act, 1948. — 


Bo ıt enacted by Parliament in the Thirty.” 
third Year of the Republic of Indis . as fol. 
lows :— 

4. Short title and apuinenastiene —; 
(1) This Act may be called THE INDUS. 
TRIAL FINANOE CORPORATION (AM. 
ENDMENT) ACT, 1982. . 


(2) It-shall come into foras on such date 
as the Central Government may, by notifica. 
tion in the Official Gazette, appoint. ` 2 8 

2. Amendment of sestion 2. — In sec. 
tion 2 of the Industrial Finance Corporation - 
Act, 1948 (hereinafter referred to aa the. 
principal Act),— 

(a) for clause (ta), the following olause 


- shall be substituted, namely : So 


(ba). “Court’ : means the: High Court (or 
where there ia.no High. Court and the powerg 
of the High Court are exercised by the Court 
of Judicial Commissioner, such Court) with. 
in the local limits of whose jurisdiction,— 


(i) the defendant or respondent, or where; 


_ [*] Received the assent‘of the President on 8-3. 
1982, Act published in Gaz, of India, 9-3- 
1982, Part [{-S, 1, Ext. p. 7. 

For Statement of Objects and Reasons,’ see 
oF of India, 19-2-1982, Part II-S, 2) Eita 
P. i. 


i 


nos te =- a- ~t - eon fe a San Veron 
* ” 
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there is more than one etal ‘Of respon. 
dent, any one of tham— 


(1) has his registered office: or 

(2) carries on the whole or part of his 
business, 
at the time of the commencement of any 


legal proceedings against him under this Act; 
or 


' (ii) the causo of action for ark legal BEG l 


ceedings, wholly or in part, arises;’; 


(b) for clause (c), the following sae 
shall be substituted namely :—~ 

'(c) “industrial concern” means any limited 
company or co.operative society incorporated 
by a Central Act or an Act of the Legislature 
of 4 State or under any. law for tie time 
being in force and registered in India which 
is engaged or is te be engaged in— 


(i) the manufacture, praservation or pro. 
cessing of goods; 
(ii) shipping; 
(iii) mining; 
(iv) the hotel industry; 


(v) the generation or distribution of elec- 
tricity or any other form of power’ 


(vi) the transport of passengers or goods by 
road or by water or by air or by ropsway or 
by lift; 

(vii) the, maintenance, repair, testing or 
servicing cf machinery of any description or 
vehicles or vegsels or motorboats | or trailers 
or tractors; 

(viii) assembling, repairing or paczing any 
article with the aid of machinery or power; 


. (ix) the- development of any ecntiguous ` 


area of land as an industrial estate; 

(x) fishing or providing shore facilities for 
fishing or maintenance thereof; 

Axi) providing special or ‘technica! know. 
ledge or other services for the prom tion , of 
industrial growth; or 

- (xii) the research and developmen of any 
process or product in relation to any of tlie 
matters aforesaid. | 


_ Enplanation. — The expression "proces. 
sing of goods” includes any art or process for 
producing, preparing or making an article by 
subjecting any material to.a manual, mecha. 


nical, chemical, electrical Or any. other like 


operation;’; ; 

-({c) clause (g) shall be omitted. 

8. Amendment of gestion: 4,-—~ In gec: 
tion 4 of the principal Act, = 

(a) after sub-section (1A), the following 

sub-sections shall be inserted, namely :— 

(1B) On or after the commencement of 
the Industrial Finance Corporation {Amend. 
ment) Act, 1982, the anthorised capital of ihe 
Corporation may be increased to such amount 
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not exceeding one hundred crores of rupaos 
as the Central Government may, from time 


: time, by notification in the Official Gazeite, 


fix. 


(:C) The authorised capital increased under- 
sub-section (1B) shall be divided inte such. 
number of shares of five thousand rupsets 
each as may be necessary and the shares 
representing the ‘capital so increased may be- 
issued with the sanction of the Central Goy. 
ernment as and when the Corporation map- 
deem fit.”; 


(b) in dabai (8),— 


(i) for the words "In this seotion’’, the. 
words, figure and letter ‘In this section and. 
in action 4A” shall be substituted; 


(ii) afser the words and figures ‘onder 
section 3 of the Life Insurance Corporation 
Act, 1950”, the following shall be inserted, 
namely : = 


‘the General Insurance Corporation of. 
India formed and registered under the. 
Companies Act, 195%, its subsidiaries and. 
such other institution or institutions desling: 
with genoral insurance business- as may be 
notified by the Central Government in the. 
Official Gazette in this behalf”. 


à. Amendment of section 4A. — In sub.. 
section (2) of section 4A of the principal Act, 
in the proviso, for the words "Provided that”, 
the following shall be substituted, namely:— 


“Provided that such holders shall have. 
the right .to renounce the shares se 
offered to them in favour of any scheduled 
bank, any insurance company, any invest... 
ment trust or any other like financial institu.. 
tion or any co-.operasive bank, whether ox 
not any such institution is’a shareholder : 

Pzovidad further that if any such holder 
does not accept the shares so offered or dogs: 
not exercise the right of renunciation im 
rebpect of any such shares in favour of any 
institution referred to in. the preceding pèo-` 
viso witain the time fixed therefor, the. 
Board may allot such shares to any suab.. 
institution with the concurrence of the. Dey-. 
alopment Bank: 


Provided algo that”. 


5, Amendment of section 1. — Ti sB- | 
tion 11 of the principal Act, in the proviso- 
to- sub-section (3), for the words “‘three- 
morths”’, the words. ‘six months” shall be. 
eubstituted. 

6, Bubstitution of new section for Bes. 
tion 48. — For section 16 of the' principal. 
Act, the following section shall be substituted, 
namely =~ l 

“16. Staff of Corporation. — The “Gor. f 
aa may sppoint such number of officers: ` 


EN ` 


y‘ 


1982... 


and other employees as -# considers neces. 
gary or desirable for the efficient performance 
of ita functions and determine the terme and: 
conditions of their appointment and servize.’ 

1. Amendment of section 18. — In sec. 
tion 18 of the principal Acs, the words "s with 
the previous, sanction of the Development 
Bank,” shall be omitted. 

"8. Amendment of saction 19, — In Bec- 
tion 19 of the principal Act, the worde “in 
sonsultation with the Reserve Bank,” shall 
be omitted. 

9, Amendment of seotion ad. — In sec. 
tion 31 of the principal Act,— 

(a) in sub-section (1), the proviso shall be 
omitted; 

(b) in sub-section (3), in the provisc, for 
the words ‘three crores”, the words ' ‘fiteen 
crores” shall be substitut2d; l 

(c) in sub-section (4), — 


(i)-after ` the words ‘the Development 
Bank”, the words “or, with the general or 
special approval of the Central Government, 
from any other authority- or institution in 


` India” shall be inserted; oe 


- (ji) tha proviso shall te omitted. 
40. Inserrion of new zection 310,—After 


. section 21B of the principal Act, the follow. 


ing section shall be inserted, namely :— 
‘‘21C. Power to acquire rights. — The 
Corporation shall have the right to acquire, 
by transfer or assignma3nt, the rights and 
interests of any public firancial institution as 


defined in section 4A. of she Companies Act, - 


1956 (including any othar rights incicental 
thereto), in relation to ary’ loan or advance 
granted of any amount racoverable, by such 
institution; either: in whole or in part, by 


the execution or-issue of any instrumeas, or 


by the transfer of any insirument by endorsa- 
ment or in any otber manner.”’. 


44. Substitution of naw section for sec. - 


tien 22. — For section %2 of the principal 
Ast, the following section shall be substituted, 
namely : —_— ` 

"a2. Deposits with the Corporation. — 
The Corporation may accept deposits epay- 
able after the expiry of & period which shall 
net be less than twelve months from tha date 
of tha making of the deposit on such terms 
and conditions as may, generally or ras 
ba approved by the Development Bank.” 


42. Amendment of sestion 23. — ~ In 900. - 


tion 23 of the principal Act, — 

(a) in sub-section (1),— 

(i) the brackets and figute ‘‘(1) occurring 
in the beginning” shal] be omitted; jz 

- (ii) in clause (a), — 

(1) the words ‘‘on such eer and zondi. 
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tions as ' may. bo agreed apon m bá 
omitted; . 
(2) in sub-clause (i), ie are ‘ata re. 


payable within a period not exceeding sweat 
five years, snd” shall be omitted; 


(3) in sub-clause (i1), for the words “or 
State Co-operative Banks’’, the words “. State 
Co.operative Banks or such other financial 
institutions a8 may be notified by the Cen. 
tral Government in this behalf”! shall be 
substituted: ej hated 

(ii1) for clause (b), the River clause 
shall be substituted, namely -;— 

“(b)- guaranteeing deferred payments due’ 
from any industrial concern;”’ 


(iv) in clause (c), the vai „on such 
terms and conditions as may be agreed upon,” 
shall be omitted; 


- (v) for clause (f), the . following clause 
shail be substituted, namely :— 


“(f) subscribing to, or purchasing, ` “the 
stock, shares or ‘bonds of any industrial 
concern;’’ ; 

(vi) in clause (i), — 


(1) for the portion beginning with the words 
or subscribing to debentures” and ending 
with the words * ‘as the. case may be:”; the 
words “or subscribing fo, or purchasing, 
debentures of industrial concerns :” shall be 
substituted; - 


(2) in the proviso, after the ean 
scribing to”, the words-’ 
shall be inserted; a 


(3) in the Explanation; for the words “loan 
or advance”, at both the places where they. 
occur, the words ‘loan, ‘sd vance or deben- ° 
ture” shall be substituted; 


(vii) after clause (i), the following. clauses: 
shall be inserted, namely ;— 


"(j) undertaking research and surveys ce 
evaluating or dealing with marketing or in. ; 
vestments and undertaking and carrying on 
techno-ecdnomic studies iu connection with , 
the development'of industry; 


(k) providing technical and administrative 
agsistance to any industrial concern for the 
promotion, management or expansion of oy, 
industry; $ 

(1) undertaking merchant panini Ops: 
rations; 

(m) performing functions entrusted to, or 
required of, the Corporation by this Act or 
by any other law for the Hue being in 
force;” ‘ 

(viii) clauses Gi aad (iii). shall be re. 
lettered as clauses (n) and (o) respectively; 

(ix) clause (i) shall be re-lettered as 
clause (p), and in clause (p) as go re-lettered,: 
after the words “under this Act”, the oe. 


= eS lee 


$ 


‘sub. 
, OF purchasing,” 
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“or under any other law forthe tima being 


in force” shall be inserted; 

_ (b) sub-section (2) shall be omitted. 

43. Omission of section 24. — Section 24 
of the principal Act shall be omitted. 

. 44. Amendment of section 26. — In sec. 
tion 26 of the principal Act, in suk.section 
(3), after clause (ii), the following clause 
shall be inserted, namely : 

“(iii) shall not apply to any industrial con- 
cern in respect of which the Corpore tion is 
satisfied that it is necessary, in the public 
interest, to enter into business wiih that 
concern : 

Provided that such business shall be enter- 
ed in accordance with and subject to such 
conditions and limitations as may be pre. 
Scribed by regulations made in this beralf.”. 

15. Amendment of section 33. — In sec. 


tion 33 of the princi pal Act, in sub-section (1), 


for~the words "three montha”, the words 


“four months” shall be substituted. 

46. Insertion of new section 34 A, — After 
fection 34 of the principal Act, the following 
section shall be inserted, namely :— 

“34A. Appointment of Iccal auditors, —~ 
The Board may, in consultation with the 
auditors appointed under section 34, appoint 
local auditors to audit the affairs of any office 
or agency of the Corporation and the report 
of such auditors shall be taken into comidera. 
tion by the auditors appointed undar sec. 
tion 34 for the purpose of auditing the affairs 
of the Corporation.” 

47. Amendment of section 85. — In sec- 
tion 35 of the principal Act, — 


(a) in sub-section (1), for the words “all. 


shareholders’, the words “the Develapment 
Bank” shall be substituted; 

(b) in sub-section (3), for the words 
months", the words ‘‘five months” shall be 
substituted. 

48. Amendment of section 39. — In seo- 
tion 39 of the principal Act, after the word 

““auditor,'’, the words * ‘local auditor, shall 


be inserted. 


49. Amendment of section 43. — Ia sec- 


tion 43 of the principal Act,— 

(a) in sub-section (2), for clausa (h), 
the Sowing clause shall be subst tuted, 
namely 

“(hy the conditions and limitations eubject 
to which the Corporation may ente? into 
busines3 under the proviso to clause (iii) of 
sub-seciion (3) of section 26;”; 


(b) after sub-section (2), the followirg sub- 


section shall be inserted, namely: — 
(3) Every regulation made under ‘this 


section shall be laid, as soon as may be after © 
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it is made, before each House of Parliament,- 
while it is in session, for a total period of. 
thirty days which may be comprised in one: 
cession or in two or more successive sessions, 
end if, before the expiry of the session im. 
mediately following the session or the succes. 
five sessions aforesaid, both Houses agree in 
making any modification in the regulation or 
both Houses agree that the regulation should 
not be made, the regulation shall thereafter 
have effect only in such modified form or 
be of no effect, as the .case may be; so, 
however, that any such modification or annul- 
ment shall be without prejudice to the vali- 
dity of apr ing previously done under that 
regulation.” 


-n m m iaai 


THE KERALA APPROPRIATION ACT, 
1982 
(Act No. 10 of 1982) 
(31st March, 1982) 


An Act to authorise payment and appro- 
priation of certain further sums from and out 


of the Consolidated Fund of the State of ~ 


Kerala for‘the services of the financial year 
1381-82. 


[Text of the Act not printed] 


THE FINANCE ACT, 1982 
[Act No. 14 of 1982]* 
[llth ‘May, 19824 


An Act to give effect to the financial pro- 
posals of the Central: Government for 
the financial year 1982-83. 


Be it enacted by. Parliament in the Thirty- 
third Year of the Republic of India as 
fcllows :— 

CHAPTER {i 
PRELIMINARY | 


1. Short title and commencement— (1) 
This Act may be called THE FINAN 
ACT, 1982. 

(2) Sections 2 to 29, Sections 31 to 42 and 
Sections 55 to 57 shall, save as otherwise pro- 
vided in this Act, be deemed to have come 
into force on the Ist day of April, 1982, and 


- Secticn 30 shall come into force on such date. 


as the Central Government may, by notifica- 
tion in the Official Gazette, appoint. 


TN A G i g 
.(*) Received-the assent of the President on’ 


11-5-1982 Act published in Gaz of India, 
11-5-1982, Part II-S. 1, Ext. p. 1. For 
Statement of Objects and Reasons, see. 
Gaz. of India; 27-2-1982 Part H-S. 2,. Ext. 
p. 116. - 


K, 


ji 


1982 
_ CHAPTEE. I 
' RATES OF INCOME-TAX 
2. Iticome-tax.— (1) Subject to the provi- 
sions of sub-sections (2) and (3), for th as- 
sessment year commencing on the Ist dey of 
April, 1982, income-tax shall be charged at 
the rates specified in Pact I of the First 
Schedule and shall be increased,— 
(a) in the cases to which Paragraphs A, B, 


C and D of that Part apply, by a surcharge . 
. for purposes of the Union; and 
(b) in the cases to which Paragraph E of. 


that Part applies, by a surcharge, 
calculated in each case in the manner pro- 
vided therein. 

(2) In the cases to which Smuei 1 
or sub-paragraph II of Paragraph ÁA of 
Part I of the First Schedule applies, where 
the assessee has, in the previous year, any 
net agricultural income exzeeding six hundred 
mupecs, in addition to total income, and the 
total income exceeds,— 

(i) in a case to which the said sub-para- 
graph I.applies, fifteen thousand rupees, and 

(ii) in a case to which the said sub-Dara- 

graph II applies, twelve thousand -rupees, 
then,— 
. (a) the net agricultural income shall be 
taken into account, in the manner provided 
in clause (b) (that is to say, as if the net agri- 
cultural income were comprised in the total 
income after,— 

(i) in a case to which the said sub-para- 
graph I applies, the first fifteen thorsand 
rupees, and ae 

(ii) in a case to which the said sub-para- 
graph II applies, the first eight thovsand 
rupees, 
of the total income but without being Mable 
to tax), only for the purpose of charging in- 
come-tax in respect of the total income; and 

(b) the income-tax charzeable shall be cal- 
culated as follows :— 

(i) the total income and the net agricultural 
income shall be aggregated and the amount 
of income-tax shall be determined in respect 
of the aggregate income at the rates specified 
in sub-paragraph I or, as the case may be, 
sub-paragraph H of the said Paragraph A, as 
if such aggregate income were the total in- 
come: 

Provided that in a case ‘referred to in the 
said sub-para Hi, for the purpose of ceter- 
mining the amount of income-tax in accord- 
ance with this sub-clause. the provisions of 
Clause (ii) of the proviso below sub-para- 
graph -JI and: the -provisians relating to sur- 
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chargé on income-tax in the said sub-para- 
graph II shall not apply; . 

(ii) the net agricultural income shall be in- 
creased,— 

(A) in a case to which the said sub-para- 
graph I applies, by a sum of fifteen thousand 
rupees; and 

(B) in a case to which the said sub-para- 

graph II applies, by a sum of eight thousand 
rupees, 
and the amount of income-tax shall be de- 
termined in respect of the net agricultural in- 
come as so increased at the rates specified 
in sub-paragraph I or, as the case may be, 
sub-paragraph H of the said Paragraph A, 
as if the net agricultural income as so in- 
creased were the total income: 
- Provided that in a caSe referred to in the 
said sub-paragraph II, for the purposes of 
determining the amount of income-tax in ac- 
cordance with this sub-clause, the provisions 
of Clause (ii) of the proviso below the said 
-sub-paragraph Ii and the provisions relating 
to surcharge on income-tax in the said sub- 
paragraph H shall not apply; 

(iii) the amount of income-tax determined 
in accordance with sub-caluse (i) shall be re- 
duced by the amount of income-tax deter- 
mined -in -accordance with sub-clause (ii): 


Provided that in a case referred to in the 
said sub-paragraph II, where the sum so 
arrived at exceeds sixty per cent. of the 
amount by which the total income exceeds 
twelve thousand rupees, the excess shall be 
disregarded; 

(iv) the amount of income-tax determined 
in accordance with sub-clause (iii) shall be 
increased by a surcharge for purposes of the 
Union calculated at the rate of ten per cent. 
of such income-tax and the sum so arrived 
at shall be the income-tax in respect of the 
total income. 


(3) In cases to which the provisions of 
Chapter XII or Section 164 or Section 164-A 
or Section 167-A of the Income-tax Act, 1961 
(hereinafter referred to as the Income-tax 
Act) apply, the tax chargeable shall be de- 
termined as provided in that Chapter or that 
section, and with reference to the rates im- 
posed by sub-section (1) or the rates as speci- 
fied in that Chapter or section, as the case 
may be. 

(4) In cases in which tax has to be deduct- 
ed under Sections 193, 194,.194-A, 194-B, 
194-BB, 194-D and 195. of the Income-tax 
Act at the rates in force, the deduction shall 
be niadé at the rates specified in Para II of 
the First Schedule. . 
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..; (5) Subject to, the’ provisions: of , sub-sec- 
tion (6), in cases in which income-tax has to 
:be calculated under the first provisc to sub- 
section (5) of Section 132 of the Inzome-tax 
Act or charged under. sub-section (4. of Sec- 
tion 172 or sub-section (2) of Sectioa 174 or 
Section 175 or sub-section (2) of Section 176 
of ihe said Act or deducted under Section 192 
of the said Act from income chargeable 
under the head “Salaries” or deduct2d under 
sub-section (9) of Section 80-E.of the said 
Act from any payment referred to in the said 


sub-section (9) or in which the “advance tax” | 


payable. under Chapter XVII-C of the said 
Act has to be computed, at the rate or rates 
in force,’ such income-tax or, as. the case may 
be, “advance tax” shall be so calculated, 
charged, deducted or computed at, the. rate or 


rates specified in Part III of the Fiz zst Sche- 
dule : 


-. Provided that in cases to which the provi- 
sions of Chapler XII or Section 164 or Sec- 
‘tion 164-A or Section 167-A. of the Income- 
tax Act apply, “advance tax” shall be com- 


puted with reference to the rates imposed by | 


this sub-section or the rates: as specified in 
that Chapter or section, as the case may be. 


~ (6) In the cases to which sub-paragraph I 
or sub-paragraph II of Paragraph A of 
Part III of the First Schedule applies, where 
the assessee has, in the previous year or, if 
by virtue of any provision of the Inzome-tax 
_ Act, income-tax is to be charged in respect 

of the income of a period other taan the 
previous year, in such. other period, any net 
agricultural income exceeding six hundred 
‘ ‘rupees, in addition to total income and the 
total income exceeds,— 


(i) ina case to which the said sub-para- 
graph I applies, fifteen -thousand rupees, and 

(ii) in a case to which the said sub-para- 
graph II applies, twelve thousand rupees, 
then, in calculating income-tax under the first 
proviso to sub-section (5) of Section: 132 of 
the Income-tax Act or in. charging income- 


tax under sub-section (2) of Section 174 or 


Section 175 or sub-section (2) of Section 176 
of the said Act or in computing the “advance 
tax” payable under Chapter XVII-C of the 
said Act, at the rate or rates in force,— 

- (a) the net agricultural income shall- be 
dicen into account, in the manner provided 
in Clause (b) (that is to say, as if the net 


agricultural income were comprised in the 
total income after,— 


.G) in a case to which the said sub-para- 


graph I applies, Ey first fifteen -housand 
a and -- : | 
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(ii) in a case to. which: the s sub-para- 
graph H Appias, the first eight -thousand 
rupees, 
of the total income but without being liable 
to tax), only for the purpose of calculating, 
charging or computing such income-tax or, 
as the case may be, “advance tax” in respect 
of. the total income; and 


(b) such income-tex or, as the case may 


be, “advance tax” shall “be so. calculated, 


charged or computed as follows :— 


(i) the total income and the net agricul- 
tural income shall be aggregated and the 
amount of income-tax or “advance tax” shall 
be determined in respect of the aggregate.in- 
come at the rates specified in sub-paragraph I 
or; as -the case may be, sub-paragraph II of 
the said Paragraph A, as if such aggregate 
income were the-total income : 


Provided that in a case referred to in the 
said sub-paragraph II, for the purposes of 
determining the amount of income-tax or 
“advance tax” in accordance with this sub- 
clause; the provisions of Cli (ii) of the pro- 
viso below the said sub-paragraph H and the 
provisions relating to surcharge on income- 
tax in the said. sub-paragraph If salt not 
apply; 

. Gi) the net: agricultural inceme shall be in- 
ea 


(A) in a case to which the said sub-para- 
graph I applies, by a sum of. fifteen thousand 
rupees; and 


(B) in a case. to which the said sib: -para- 
graph if applies, by.a sum 1 of eight thousand 


- rupees, : 
and the. amount of income-tax or “advance 


tax” shall be determined in respect of ihe 
net agricultural income as so increased at the 
rates specified in the said sub-paragraph I or, 
as the case may be, the said sub-paragraph U, 
as if the net agricultural income as so in- 
creased were the total income : 


` Provided: that in a case ne to ‘in ‘the 
said sub-paragraph - H, for the purposes of 


determining the amount of income-tax or: 


“advance tax” 


in accordance with this sub- 


clause, the provisions of Clause (ii)-of the 


proviso below the said sub-paragraph II and 
the provisions relating to surcharge on in- 
come-tax in the said sup piranraph H shall 
not apply; - 


~ (ii) the. amount of income-tax or “ad. 
varice tax” determined in accordance with 
sub-clause (i) shall be reduced by the. amount 
of income-tax of, as the case. may be, “ads 


~” 
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ts such a company as is 


‘vance tax” - determined. in accordance with 
-sub-clause (ii) : . 


Provided that in a case. referred to in the 
-aid sub-paragraph I, 
-arrived at exceeds sixty per cent. of the 
‘amount by which the total income exceeds 
“twelve thousand rupees, the excess shall be 
disregarded; | 3 


_ Gv) the amount of income-tax or “acvance 
“tax” determined in accordance with ‘sub- 
clause (iii) shall be increased by a surcharge 


"for purposes of the Union calculated at the 


‘gate of ten per cent. of such income-tax or, 
as the case may be, “advance tax” ard the 
‘gum so arrived at shall te the income-tax or, 
“as the case may be, “advance tax” in respect 
of the iotal income. 

© (7) For the purposes of this sectior and 
‘the First Schedule,— 


(a) “company in which the public arz A 
stantially interested” means a company which 
referred to inm Sec- 
-fion 108 of ‘the Income-lax Act; 

(b) “domestic company” means an Indian 
company, or -any other company which, ‘in 
espect of its income liable to -income-tax 
‘under the Income-tax Act for the assessment 
“year commencing on tbe Ist day of April, 
1982, has made- the prescribed arrangements 
‘for the declaration and payment within India 
-of the dividends (including dividents oa pre- 
ference shares) payable out of such income 
4n accordance with the provisions of 5. 194 
„of that Act; i 

(c) “industrial company” means a company 
which is mainly engaged in the business of 
‘generation or distribution of electric.ty or 
any other form of power or in the construc- 
tion of ships or in the manufacture or pro- 
cessing of goods or in mining. l 

Explanation. For the purposes ož this 
clause, a company shall be deemed to be 
‘mainly engaged in the business of generation 
or distribution of- electricity or any other 
form of power or in the construction of ships 
-or in the manufacture or processing of goods 
-Or in mining,: if the income attributable to 
any one or more of the aforesaid activities 
included in its total income of the previous 
year (as computed before making ary de 
duction under Chapter VIA of the Ircome- 
tax Act} is not less than fifty-one per cent. 
of such total income; 


(d) “insurance commission” means any re- 
muneration or reward, whether by . way of 
‘commission or otherwise, for ‘soliciting or 
procuring insurance bus:ness (including busi- 
mess relating to the coni inuance, renewal | on 
sevival -of ‘polities: of ifisurance); — 
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--(e) “net agricultural’ income”, in- relation 


` toa. person, means the total amount of agri- 


cultural “income, from whatever source 
derived, of that person computed in accord- 
ance with the rules ‘contained in Part IV of- 
the First Schedule: 

~ (A “tax-free security” means any aeei 
“of the Central Government issued or declared 
to be income-tax free, or any security of a 
State Government issued income-tax free; the 
income-tax whereon is: payable by. the State 
Government; 

(g) all other words and expressions used in 
this section or in the First Schedule but not 
defined in this sub-section and defined in the 
Income-tax Act shall have the meanings re- 
spectively assigned to them in that Act. 


CHAPTER II 
DIRECT TAXES 
-Income-tax 


3. Amendment of Section 6:— In Section 6 
of the Income-tax Act, in Clause (1), with 
effect from the Ist day of April, 1983,— 


(i) sub-clause (b) shall be omitted; 
(it) for the Explanation, the following Ex- 


. planation shall be substituted, namely :— 


‘Explanation.— In the case of an indivi- 
dual, being a citizen of India,— 

(a) who leaves India in any previous year 
for the purposes of employment outside 
India, the provisions of. sub-clause (c), shall 


- apply in relation to that year as if for the 


words “sixty days”, occurring therein, the _ 
words “one hundred and eighty-two days” 
had been substituted:. 


_ (b) who, being outside India, comes on a 
visit to’ India in any previous year, the pro- 
visions of sub-clause (c) shall apply in rela- 
tion to that year as if for the words “sixty 
days”, occurring therein, the words “ninety 
days” had* been substituted.’. 


4. Amendment of Section 10.— In Sec. 10 
of the Income-tax Act,— a 


(a) for Clause (4-A), the following 
shall be substituted, namely :— 


‘(4-A) in the case of a person resident out- 
side India, any income :from interest on 
moneys standing to his credit in a Non- 
resident (External) Account in any bank in 
India in accordance with the Foreign Ex- 
change Regulation Act, 1973 and any rules 
made thereunder. 


- Explanation.— In this clause, 


clause 


“person re- 


-sident outside India? shall have the meaning 


assigned to it in Clause (qa) of Section’ 2 of 
the Foreign Exchange Regulation: Act; 1973;’; 
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: (b). after Clause: (4-A), the following clause 
shall be inserted with effect from the Ist, day 
of April, 1983,-namely :— 

‘(4-B) in the case of an individual, being a 
citizen of India or a person of Indian origin, 
who is a non-resident, any income frem inter- 
est on such savings certificates issuec by the 
Central . Government as that Government 
may, by notification in the Official Gazette, 
specify in this behalf: 


Provided that the individual has subscribed 
to such certificates in convertible forzign ex- 
change remitted from a country outside India 
in accordance with the provisions of the 
Foreign Exchange Regulation Act, 1973 and 
any rules made thereunder. 

Explanation.— For the purposes of this 
clause,— 

(a) a person shall be deemed to be of 
Indian origin-if he, or either of his parents 
or any of his grand-parents, was born in un- 
divided India; __ 
` (b) “convertible foreign exchange” means 
foreign exchange which is for the time being 
treated by the Reserve Bank of India as 
convertible foreign exchange for the purposes 
of the Foreign Exchange Regulation Act, 
1973, and any rules made thereunder’; 

_ (c) after Clause (10-A), the followinz clause 
shall be inserted and shall be deemed to have 
been inserted with effect from the Ist day 
of April, 1978, namely :— 

-~ “(10-AA) (i) any payment received by an 
employee of the Central Government or a 
State Government as the cash equivelent of 
the leave salary in respect of that period of 
earned leave at his credit at the time of his 
retirement on superannuation or otherwise: 


(ii) any payment of the nature refe-red to 
in sub-clause (i} received by an employee, 
other than an employee of the Central Gov- 
ernment or a State Government, in respect 
of so much of the period of earned kave at 
his credit at the time of his retiremənt on 
superannuation or otherwise as. does not ex- 
ceed six months, calculated on the basis of 
the average salary drawn by the' employee 
during the period of ten months immediately 


preceding his retirement on superannuation 


or otherwise, or thirty thousand rupees, 
whichever is less: 

_ Provided that where any such pzyments 
are received by an employee from mo-e than 
one employer in the same previous year, the 
aggregate amount exempt from income-tax 
under this Sub-clause shall not exceec ` thirty 
thousand rupees: >` 


Provided further that where: any such pay- : 
ment OF. „payments. was or were- received Jt. 
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any ome or more earlier previous years also 
and the whole or any part of the amount of 
such payment or payments was or were not 
included in the total income of the assessee- 
of such previous year or years, the amount 
exempt from income-tax under this sub-clause: 
shall not exceed thirty thousand rupees, as. 
reduced by the amount or, as the case may 
be, the aggregate amount not included in the 
total income of any such’ previous year of: 
years : 


Provided also that the Central Govern-- 
ment may, having regard to the maximum 
amcunt which may for the time being be ex- 
empt under sub-clause (i), increase, by notifi- 
cation in the Official Gazette, the limit of 
thirty thousand rupees, for all the three _pur-- 
poses for which it has been mentioned in the 
foregoing provisions of this sub-clause, up- 
to such maximum amount: 


Provided also that in relation to an em-- 
ployee retiring on superannuation or other- 
wise before the Ist day of January, 1982, 
the proviso immediately preceding this pro- 
viso shall not apply and the remaining provi- 
sions of this sub-clause shall have effect as if 
for the words “thirty thousand rupees”, at 
the three places where they occur, the words 
“twenty-five thousand five hundred rupees!” 
had been substituted. 


Explanation.— For the purposes of sub-- 
clause (ii),— 

(i) the entitlement to earned leave of an 
employee shall not exceed thirty days for 
every year of actual service rendered by him- 
as an employee of the employer from whose- 
service he has retired; 


(ii) “salary” shall have the meaning as- 
signed to it in Clause (h). of Rule 2 of Part A. 
of the Fourth Schedule;’; 


(d) in’ Clause (15), after sub-clause (iia), 
the following sub-clause shall be inserted with 
effect from the lst day of April, 1983, 
namely :— 

“(iib) Interest on such Capital Investment: 
Bonds as Central Government may, by notifi- 
cation in the Official Gazette, specify in this. 
behalf;”’. 

5. Amendment of Section 13.— In Sec. 12- 
of the Income-tax Act,— 

(a) in sub-section (1), in Clause (d),— 

(i) for the figures, letters and words “Ist 
day of April, 1982”, the figures, letters and 


words “ist day of April, 1983” shall be sub-- 
stituted; 


Gi} for the figures, letters and words “tat: 
day ‘of April, 1981”, the figures, letters and: 


Y 


1982 ... 


words “ist day of April, 1982” shall be sub- 
stituted; 
- (b) in sub-section (5),— 

(i) in Clause (a), after sub-clause. (ij, the 
following sub-clause shall be  inssrted, 
namely ;— 

‘(ia) investment in immovable property. 

Explanation.— “Immovable property” does 
not include any machinery or plant even 
though attached to, or. permanently fascened 
to anything attached to, the earth;’; á 

(ii) in Clause (c), after the word, brackets 
and figure “sub-clause (i),”, the words, 
brackets, figure and letter “sub-clause (ia)” 
shall be inserted. 


6 Amendment of Section 16— In Se. 16 
of the Income-tax Act, ir Clause (i), for the 
words “twenty per cent.”, the words “twenty- 
five per cent.” shall be substituted with 2ffect 
from the Ist day of April, 1983. 


7. Amendment of Sectien 23.— In Sec. 23 
of the Income-tax Act, with effect from the 
Ist day of April, 1983,— 

_ (a) in sub-section (1), in the second pro- 
viso,~— 

(i) in Clause (c), for the words, figures and 
letters “completed after the 31st da” of 
March, 1978”, the words, figures and lətters 
“completed after the 31st Jay of March, 1978 
but before the ist day of April, 1982” shall 
be substituted; 


(ii). for the words, brackets and letters “so, 
however, that the income in respect of any 
residential unit referred to in Clause (=) or 
Clause (b) or Clause (c) is in no case a boss”, 
the following shall be sudstituted, namely:— 

“(d) in the case of a building comprising 
one or more residential units, the erecticn of 
which is completed after the 31st dav of 
March, 1982, for a period of five years from 
the date of completion cf the building be 
reduced by a sum equal to the aggr2gate 
of— 

(i) in respect of any residential unit whose 
annual value as so determined does no: ex- 
ceed three thousand six hundred rupees the 
amount of such annual velue; 

(ii) in respect of any residential unit those 
annual value as so determined exceeds three 
thousand six hundred rupees, an amount of 
three thousand six hundred rupees, 
so, however, that the income in respect of 
any residential unit referr2zd fo in Clause (a) 
or Clause (b) or Clause tc) or Clause (d) is 
in no case a loss.”; 

. (b) in sub-section (2), ic. Clause (i),.fo- the 
words “one thousand end eight hurdred 
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rupees”, the words “three thousand six 
hundred rupees” shall be substituted. 


` § Amendment of Section 32-A.— In Sec- 
tion 32-A of the Income-tax Act, in sub-sec- 
tion (2-B), for the words, figures and letters 
“but before the Ist day of April, 1982”, the 
words, figures and letters “but before the Ist 
day of April, 1987” shall be substituted. / 


9. Insertion of new Section 35-CCB.— In 
the Income-tax Act, after S. 35-CCA, the: 
following section shall be inserted with effect 
from the Ist day of June, 1982, namely :— 
_ “35.CCB. Expenditure by way of payment 
to associations and institutions for carrying 
out programmes of conservation of natural’ 
resources.— (1) Where an assessee incurs any 
expenditure by way of payment of any sum 


to an association or institution, which has as 


its object the undertaking of any programme 
of conservation of natural resources, to be 
used for carrying out any programme of con- 
servation of natural resources approved by: 
the prescribed authority, the assessee shall, 
subject to the provisions of sub-section (2), 
be allowed a deduction’ of the amount of 
such expenditure incurred during the pre- 
vious year. i 

{2) The deduction under sub-section {1) 
shall not be allowed with respect to expendi- 
ture by way of payment of any sum to any 
association or institution, unless such ase- 
sociation or instituticn is for the time being 
approved in this behalf by the prescribed 
authority : 

Provided that the prescribed authority shall’ 
not.grant such approval for more than three 
years at a time. 

(3) Where a deduction under this section 
is- claimed and allowed for any assessment 
year in respect of any expenditure referred 
to in sub-section (1), deduction shail not be 
allowed in respect of such expenditure under: 
any other provision of this Act for the same: 
er any other assessment year.”. 


10. Amendment of Section 36.— In Seo. 36. 
of the Income-tax Act, in sub-section (1), 
with effect from the Ist day of April, 1983,— 

(a) in clause (viia),— 

(i) in the opening portion, for the words: 
“scheduled bank”, the words “scheduled. 
bank or a non-scheduled bank” shall be sub-- 
stituted; 

(ii) in the Explanation, — 

(1) Clause (i) shall be renumbered as 
Clause (ia) and before Clause (ia) as so re- 
numbered,.the following clause shall be in-- 
serted, namely :— 3 

‘G@) “non-scheduled bank” means a banking: 
company as. defined in. Clause {c} of Sec.. $ 
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of the, Banking Regulation Act, 1949 which 
is not a:scheduled bank;’; 

- (2) in Clause (ia) as` so. renumbeced, for 
ithe words “scheduled bank”, the -words 


“scheduled bank or a non- -scheduled bank” 
shal be substituted; 


(b) after Clause (vii, the following RR 


shall be inserted, namely :— 

.‘(yiiia) In respect of any special reserve 
created by a scheduled bank (other than a 
ibank incorporated by or under the laws of a 
country outside India) which is engaged in 
banking operations ‘outside India, an amount 


not exceeding forty per cent. of the total in-. 


‘come (computed before making any deduc- 
‘tion under Chapter VIA) cared to such re- 


serve account: i 


Provided that, having regard to its capital 


‘structure, the extent of its banking operations. 


‘Outside India, its need for resources for such 
‘operations outside India and other relevant 
factors, the bank is, for the time being, ap- 
proved by the Central Government for ar 
purposes of this clause. i 


_ Explanation.— For the purposes of this 
‘Clause, “scheduled bank” has the same meañ- 


‘ing as in Clause (ii) of the Explaration to 
Clause (viia);’. 


1i. Amendment of Section 54.— In Sec, 54 


of the Incomé-tax Act, with effect from -the 
Ist day of April, 1983,— 

(a) in sub-section (1),— 

(i) for the portion beginning with the words 
“Where a capital. gain arises from the trans- 
fer of a capital asset” and ending with the 
words “a house propefty for the purposes of 


his own residence, then”, the following shall 
be substituted, namely : -= 


` ‘Where, in the case of an assessee being an 
individual, the capital gain arises from the 
transfer of a long-term capital asset to which 
_ the provisions of S. 53 are not applicable, 


being buildings or lands appurtenant thereto, . 


and being a residential: house, the iccome of 
‘which’ is chargeable under the head “Income 
from house property” (hereafter in this sec- 
tion referred to as the original asset), and 
the assesee has within a period of >ħñe year 
‘before or after the date on which the transfer 
took place purchased, or has within a period 
of.three years after that-date const-ucted, a 
residential house, then’; l 

Gi) in Clause (i), for the words “the kous 
property”; the words. “the residential house” 
saal be substituted; ` 

- Gii) the following Explanation shell ee in- 
sated at the end, namely :— 

‘Explanation. — For the purposes of | ‘this 


“sub-section, - “long-term capital “asset” means ` 


The Finan ce Aci, 1982 _ 


to say,— 


A. LR. 


a-capital asset which is not a ANOTE 
capital asset.’; 


(b) in- sub-section’ (2), for the words “or 
has within a period of two years after that 
date constructed, a house property for the 
purposes of his own residence”, the words 
“or has within a period of three years after 
that date constructed, a residential houso” 
shall be substituted. . 


12. Insertion of new Section 54-F.— In the 
Income-tax -Act, after Section 54-E, the fol- 
lowing section shall. be inserted with effect 
from the Ist day of April, 1983, namely :— 


‘54-F. Capital gain on transfer of certain 
capital assets not to be charged in case of 
investment in residential house.— (1) Where, 
in the case of an assessee being an individual, 
ihe capital gain arises from the. transfer’ of 
any long-term capital asset, not being a re- 
sidential house (hereafter in this section re- 
ferred to as the original asset), and the as- 
cane has, within a period of one year before 

after the date.on which the transfer took 
see purchased, or has within a period of 
three years after that date constructed, a re 
sidential house (hereafter in this section re- 
ferred to as the new asset), the capital gain 
shall be dealt. with in accordance with the 
following | Provisions of this section, that is 

(a) if the cost of the new asset is not- less 
than the net consideration in respect: of the 


_ original asset, the whole of such capital gain 


shall not be charged under Section 45; 

- (b) if the cost. of the new asset is less than 
the net consideration in respect of the ori- 
ginal asset, so much of the capital gain as 
bears to the whole of the capital gain the 
same proportion as the cost of the new asset 
bears to the net consideration; shall not ba 
charged under Section 45: ` 


Provided that nothing contained in this 
sut-section shall apply where the assesseo 
owns on the date of the transfer of the ori- 


ginal asset, or purchases, within the period 


of one year after such date, or constructs, 
within the period of three years after Such 
date, any residential house, the income from 
which is chargeable under the head “Income 
from house property”, other ‘than the | new 
asset. 

Explanation. For the purposes of this 
section,— 

(i) “long-term capital asset” means a capi- 
tal asset which is not a. short-term. a 
asset; P 

- Gi) “net consideration”, in, relation to. the 


‘transfer of ‘a capital ‘asset, means .the full 
‘value of me consideration received of ac- 


A, 
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seruing as a result of the transfer of the capi- 
tal. asset as reduced by any expenditur> in- 
curred wholly and exclusively in connection 
with such transfer. 


(2) Where the assessee purchases, within 
Ahe period of one year aiter the date of the 
transfer of the .original asset, or constructs, 
within the period of three years, after such 
date, any residential house, the income from 
which is chargeable under the head “Ircome 
from “house property”, other than the -new 
asset, the amount of capi-al gain arising from 


‘the transfer of the original asset not charged - 
‘under Section 45 on the basis of the .cost of 


such new asset as provid2d in Clause (<), or, 
‘as the case may be, Clzuse (b), of sub-sec- 
Xion (1), shall be deemed to be ircome 
chargeable under the head “Capital gains” 
relating to long-term capital assets cf the 
previous year in which such residential house 
as purchased or construc-ed. 


` --(3) Where the new asset is transzerred 


within a period of three years from the date 


(Contd. ‘on col, 2) 


(a) whe such aggregato does not i 

. exceed Rs. 6,000- = 

=. (b) where such aggregate exceecs 

Rs. 6,000 but does not exceed 

AL Rs. 12;000 . 


{c) where such aggregate exceecs | 
Rs, 1; 000 


(b) in sub-section (2), after clause (g), the 
following clause shall be inserted, namely :— 
“(b) where the assessee is an individual or 
a Hindu undivided famiy or an association 
of. persons or a body of individuals consist- 
ing only of husband and. wife governed by 


the system of community of property in force 


in the Union territories of Dadra and Nagar 
Haveli and Goa, Daman and Diu, any sums 


paid in the previous years by the assessee™ 


out of this or its income chargeable t> tax, 
as subscriplion to any such security of the 
Central Government as ‘that Goverament 


may, ‘by notification in the Official Gazette, ` 


specify in this behalf.”; 

(c) in sub-section. (4), in Clause (ii), 
Clause (iii) and Clause ‘iy), for the words 
“thirty thousand rupees”, the words “forty 
thousand rupees” shall te substituted: 

(d) after sub-section (5) and the Explana- 
tion thereto, the following sub-section © and 
Explanations shall be inserted, namely :— 
| “(6) If the assessee, being— 

(a) an individual, has effected or. kept. in 
force an insurance on th: life of the assessee 
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‘Of its’ purchase or, asthe case. may be, ifs 


construction, the amount of capital gain 
arising from the transfer of the original asset 


‘not charged under Section-45. on the basis of © 
‘the cost of such new asset as provided in 
Clause (a) or, as the case may be, Clause (b), 


of sub-section (1) shall be deemed to be in- 


come.. chargeable under. the head “Capital 


gains” relating to long-term capital assets of 


‘the previous year in gaich such new asset is 


transferred.’. : 


13. Amendment of Section 80-C.— In Sec- 
tion 80-C of the Income-tax Act, ‘with effect 
from the Ist day of April, 1983,— ` 


(a) for sub-section (1), the following sub- 
section shall be substituted, namely :— 


“(1) In computing the total income of an 
assessee, there shall: be deducted, in accord- 
ance with and subject to the provisions of 
this section, an amount calculated; with re- 
ference to the aggregate of the sums specified 
‘in’: sub-section (2), at the following’ Tates, 


Pame — 


” The ‘whole. of h aggregate; 


RS. 6,000 plus 50 per cent.. of - -the, o 
. amount by which such aggregate eX- 


ceeds Rs. 6,000; nar 


` Rs. 9,000 plus 40 per OA of ‘the 
- amount by which such aggregate 


exceeds Rs. 12,000.”; 


or on the life of the wife or husband or any 


child of the assessee; or 


- (b) a Hindu undivided family, has effected 
or kept in force an insurance on the life of 
any member’ of the family; or 


' (c) an association of persons or a body of 
individuals referred to in Clause (g) of sub- 
section (2); has effected or kept in force an 
insurance on the life of any member of such 
association or body or on the life of any 
child of any of the members of such associa- 
tion or body, 
terminates the contract of insurance (by 

notice to that effect or where the contract 
ceases to be in force by reason of failure to 
pay any premiums, by not reviving the con- 
tract of insurance) before premiums BANG 
been paid for two years, then— 

(i) no deduction ‘shali be allowed to the 
assessee under this section in respect of the 
premiums;, if any, paid in. the previous yeap 
in which the policy is so terminated; and 
_ (ii) the deduction allowed in respect of the 
premiums. paid in the previous. year or.:years 
preceding the previous year referred ‘to in 
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Clause (i) shall be deemed to be the income 
of the assessee of such previous year or years 
and shali be chargeable to tax accordingly. 

Explanation 1— For the purposes of this 
sub-section, the deduction allowed under this 
section in respect of the premiums paid in 
any previous year shall be the amount by 
which the deduction allowed under this sec- 
tion for that year exceeds the ceduction 
- which would have been allowed for that year 
if no such premiums had been paid during 
that year. 


Explanation 2.— In a case where an asses- 
see terminates his participation in the Unit- 
linked Insurance Plan in any previous year 
and also terminates a contract of iasurance 
in that year, the deduction allowed under this 
section in respect of the contribution or pre- 
miums paid in any previous year shall, for 
the purposes of the Explanation to sub-sec- 
tion (5) and Explanation I, be the amount 
by which the deduction allowed under this 
section for that year exceeds the deduction 
which would have been allowed Yor that 
year if no such contribution’ or premiums 
had been paid during that year.”. 


14. Amendment of Section 80-CC.—. In 
Section 80-CC of the Income-tax Act, in 
sub-section (2), for the words “ten thousand 
rupees”, at both the places where they occur, 
the words “twenty thousand rupees” shall be 
substituted with effect from the Ist day” oi 
April, 1983. 


15. Amendment of Section 80-G.— In Sec- 
tion 80-G ofthe Income-tax Act, in sub-sec- 
ton (2), Cl. (a), after sub-cl. (iiia}, the fol- 
lowing sub-clause shall be inserted with effect 
from the ist day of April, 1983, namely :— 

“(iiib) the National Children’s Fund; or.” 


16. Amendment of Section 80-GG.— In 
Section 80-GG of the Income-tax Acz, in the 
opening portion, for the words “three 
hundred rupees”, the words “four hundred 
rupees” shall be substituted with effect from 
the Ist day of April, 1983. 


17. Amendment of Section 80-GGA.—- In 
Section 80-GGA of the Income-tax Act, in 
sub-section (2), after Clause (b), the follow- 
ing clause shall be inserted with effect from 
the Ist day of June, 1982, namely :— 

“(c) any sum paid by the assessee in the 
previous year to an association or institution, 
which has as its object the undertaking of 
any programme of conservation of natural 
resources, to be used for carrying cut any 
programme of conservation of natural re- 
sources, approved for the purposes of Sec- 
tion 35-CCB: 
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Provided that the association of institution. 


is for the time being approved for the pur- 


poses of sub-section (2) of S. 35-CCB.”... 


18. Insertion of new S. 80-HHB.— In the 
Income-tax Act, after Section 80-HHA, the- 
following section shall be inserted with effect 
from the Ist day of April, 1983, namely :— 

‘80-HHB. Deduction in respect of profits 
and gains from projects outside India.— (1) 
Where the gross total income of an assessee 
being an Indian company or a person (other 
than a company) who is resident in India 
includes any profits and. gains derived from 
the business of— 


(a) the execution of a foreign project 
undertaken by the assessee in pursuance of 
a contract entered into by him, or 


(b) the execution of any work undertaken 
by him and forming part of a foreign pro- 
ject undertaken by any other person in 
pursuance of a contract entered into by such 
other person, 
with the Government of a foreign State or 
any statutory or other public authority or 
agency in a foreign State, or a foreign enter- 
prise, there shall, in accordance with and 
subject to the provisions of this section, be 
allowed, in computing the total income of 
the assessee, a deduction from such profits. 
and gains of an amount equal to Pennie 
per cent, thereof: 


Provided that the consideration for the ex- 
ecution of such project or, as the case may 
be, of such work is. payable in convertible 
foreign exchange. 

(2) For the purposes of this section,— 

(a) “convertible foreign exchange” means 
foreign exchange which is for the time being 
treated by the Reserve Bank of India as 
convertible foreign exchange for the purposes 
of the “Foreign Exchange Regulation Act, 
1973, and any rules made thereunder; 

(b) “foreign project” means a project for— 

(i) the construction of any building, road, 
dam, bridge or other structure outside India; 

Gi) the assembly or installation of any 
machinery or plant outside India; 

(iii) the execution of such other work (of 
whatever nature) as may be prescribed. 

(3) The deduction under this section shali 
be allowed only if the following conditions 
are fulfilled, namely :— 

(i) the assessee maintains separate accounts 
Fi respect of the profits and gains derived 
from the business of the execution of the 
foreign project, or, as the case may be, of 
the work forming’ part of the foreign pro- 
ject undertaken by him’ and, where the as- 
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essee is a person Other than an Indian com- 


pany or.a co-operative society, such accounts 
have been audited by an accountant as de- 
fined. in the Explanation bzlow sub-sectioa (2) 
of Section 288 and -the assessee furnshes, 
along with his return of income, the report 
of such ‘audit in the prescribed form duly 
‘signed and verified by such accountant; 


(ii) an amount equal to twenty-five per 
‘cent. of the profits and gains referred to in 
‘sub-section (1) is debited to the profit and 
loss account of the previous year in respect 
of which the deduction under this section is 
‘to be allowed and credited to a reserve ac- 
-count {to be called the “Foreign Projects Re- 
‘serve Account”) to be utlised by the asses- 
‘see during a period of five years next folow- 
ing for the purposes of his business other 
‘than for distribution by way of dividencs’ or 
profits; 

(iii) an amount equal to twenty-five per 
cent. of the profits and gains referred to in 
‘sub-séction (1) is brought by the assessee in 
‘convertible foreign exchange into India, in 
accordance with the provisions of-the Foreign 
Exchange Regulation Act, 1973 and any 
rules made thereunder, within a period of 
‘six months from the end of the previous 
‘year referred to in Clause (ii) or, where the 
Commissioner is satisfied (for reasons to be 
recorded in writing) that the assessee is. for 
‘measens beyond his contro:!, unable to dc so 
within the said period of six months, within 
wich further period as the Commissioner 
may aHow in this behalf: 


Provided that where th2 amount credited 
‘by the assessee to the Foreign Projects Re- 
‘serve Account in pursuance of Clause (i) or 


_ the amount brought into India by the assessee 


in pursuance of Clause (ñi) or each of the 


“said amounts is less than twenty-five per 


‘cent. of the profits and gains referred to in 
sub-section (1), the deduction, under that sub- 
‘section shall be Jimited to the amount so 
credited in pursuance of Clause (ii) or the 
amount so brought into India in pursuance 
‘of Clause (iii), whichever is less. - 


(4) If at any time before the expiry of 
five years from the end o? the previous year 
jn which the deduction under sub-section (1) 
is allowed, the assessee utilises the amount 
‘credited to the Foreign Projects Reserve Ac- 
‘count for distribution by way of- dividends 
‘er profits-or for any other purpose which is 
not a purpose of the busiress of the assessee, 
‘the deduction originally ellowed under sub- 
‘section (1) shall be deemed to have veen 
wrongly allowed, and the Income-tax Officer 
may, netwithstanding anything contained in 
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this Act; re-compute the total income of the 
assessee for the relevant previous year and 
make the necessary amendment; and the pro- 
visions of Section 154 shall, so far as may be, 
apply thereto, the period of four years speci- 
fied in sub-section (7) of that section being 
reckoned from the end of the previous year 
in which the money was so utilised. 


(5) Notwithstanding anything contained in 
any other provision of this Chapter under 
the heading “C—-Deductions in respect of 
certain incomes” no part of the consideration 
or of the income comprised in the considera- 
tion payable to the assessee for the execu- 
tion of a foreign project referred to in 
Clause (a) of sub-section (1) or of any work 
referred to in Clause (b) of that sub-section 
Shall qualify for deduction for any assess- 
ment year under any such other provision.’ 


19. Amendment of Section 80-L.— In Sec- 
tion of the Income-tax Act, in sub-sec. (1), 
for the portion beginning with the words “a 
deduction as specified hereunder” and ending 
with the words “in any other case, three 
thousand rupees”, the following shall be sub- 
stituted with effect from the Ist day of April, 
1983, namely :— | 


“a deduction as specified hereunder, 
namely :— 

(1) in a case where the amount of such in- 
come does not exceed in the aggregate four 
thousand rupees, the whole of such amount; 
and 

(2) in any other case, four 
rupees : 4 

Provided that where the gross total income 
of the assessee includes any-income by way 
of interest on any security referred to in 
Clause (i) or interest on any deposits referred 
to in Clause (vi) (being deposits for a period 
of one year or more} there shall be allowed 
in computing the total income of the assesses 
a further deduction of an amount equal to 
so much of the income by way of such inter- 
est as has not been allowed by way of de- 
duction under the foregoing provisions of 
this sub-section; so, however, that the amount 
of such further deduction shall not exceed 
j thousand rupees,”. 


0. Amendment of Section 80-M.— In Sec- 
i 80-M of the Income-tax Act, in sub- 
section (1), in Clause (a), for the figures and 
words: “27, 29 and 33”, the figures and word 
“27, 28, 29, 30 and 33” shall be substituted 
with effect from the Ist day of April, 1983. 


21. Amendment of Section 86-T.— In 
Section 80-T of the Income-tax Act, for. 
clause (b), the following clause shall be sub- 


thousand 
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- stituted with effect from the Ist ad of April, 
1983, namely :— 


© “(by in any other case, five fonsand 
rupees as increased by a sum calculated — 


(A) at such of the rates specified in 


column (2) in the Twelfth Schedule as is ap- j 
plicable, with reference to the amount by 


which the long-term capital gains relating to 
capital assets, being buildings or lands or 
any rights in buildings or lands, exceed five 
thousand rupees; 


.(B)at such of the „rates specified in 


column (3) in the Twelfth Schedule as is ap- 


plicable, with-reference to the amount by 
which the long-term capital gains relating to 
any | other capna, assets exceed five thousand 
rupeés : 


Provided that where the long-term capital 
gains relate to—- - 


_ Gi) buildings or lands or any mghts in 
buildings or lands; 
(ii) gold, bullion or jewellery; and 

7 (ii) any other capital asset, 

or to any two of the categories of capital 
assets mentioned in the foregoing ciauses of 
this proviso (the assets falling under each 
clause being treated as a separate category), 
the deduction of five thousand rupees refer- 
red to in this clause shall be allowed in the 
following order, namely :— 


{1y the deduction shall. first. be allowed 
against long-term capital . gains relating . 
the assets mentioned in clause O; ; 


(2) next, where the amount of the. longa. 

term capital gains relating ‘to the. assets men- 
tioned in clause (i) is less than five thousand 
rupees, a deduction equal to the amount of 
the. difference belween five thousanc rupees 
and such capital gains shall be allowed 
against the long-term, capital gains relating 
to the assets mentioned in clause ai); and 


(3) thereafter, the balance, if any. of _ the 
said five thousand rupees shall be allowed 


as a deduction against the long-term capital 


gains relating to the assets mentioned in 
clause (iii), ` . xt 
and. the provisions of sub-clause A) and 


sub-clause (B) of this clause shall apply as © 


if the references to five 
therein were references-to the amount of 
deduction allowed in accordance with 
clauses (1), (2) and (3) of this prov&o: 
Provided further that the aggregate amount 
_ of deduction under this section in relation 
to assets mentioned in clause (ii) of the pre- 
ceding proviso shall, in no case, exzeed ny 
thousand rupees.” . 


thousanc rupees 


eed 
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22. Insertion of new Section 89A. . Tax. 
relief in relation to export turnover. Im 
Chapter VIII of the Income-tax Act, after 
Section 89, the following section shall be 
inserted with effect from the ist day of Jiune,. 
1982, namely :— 

- *89-A, (1) Where the export. 
an assessee, being— 


- (a) an Indian company, or 


(b) a person (other than a company) who: 
is resident in India, 


turnover of 


during any previous year relevant to an as- 


sessment year. in relation to which this sec- 
tion applies, exceeds by more ihan ten per 
cent. his export turnover during the corres- 
ponding base year, the assessee shall be en- 


titled to a deduction from the amount of in- ` 


come-tax oiherwise payable for that assess- 





ment year of an amount calculated at ‘the 
rate specified under sub-section (3) on the 
amount of such excess. 

Explanation.— For the purposes of- this. 
sub-section,— l i 

(a) “corresponding base year” in relation: 
to any previous year, means the previous- 
year immediately preceding that previous 


yeer; 

(b) “export turnover” means the sale pro- 
ceeds -of any -goods or merchandise specified: 
under sub-section (3) exported out of India, 
but does not include ` freight or insurance 
attributable to the transport of the goods or 


. merchandise beyond’ the customs station as 


defined-in the Customs Act, 1962. 


(2) This section applies in relation to the 
assessment. year’ commencing on the {st day 
of April, 1983 and the four assessment years 
next following that’ year. 

(3) The goods or merchandise er to 
in the Explanation to sub-section (1) ‘(in 
cluding the destination of their. export) and 
the rate'at which the amount of deduction 
under that’ sub-section shall be . 
shall be such.as:may”be specified by the 
Central Government in this- behalf by noti- 
fication in the Official Gazette: 


(4) In specifying under sub-section (3) any 
goods or merchandise (including the destina- 
tion of their export) and the rate at which 
the amount of deduction under sub-sec. (1) 
is to be calculated, the Central Government 
shall have regard to the _ following factors, 
namely :— 

(a) the cost of manufacture or production 
of such goods or merchandise and prices of 
similar goods or merchandise in the roreien 
markets; 

(b) the need to develop foreign markets 
for such goods or. merchandise; : 


calculated’ 


sf 


es 
+ “ 


`, 


re 


‘transfer the assessee purchases, 
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(c) the ‘need:to carn foreign ‘exchange; - 
~. (@ any ‘other relevant factor. ; 
~ (353 The deduction under sub-sectior. (1) 
‘for any assessment year shall not exceed ten 
“per cent, of the amount of income-tax other- 
-wise payable by the assessee for that assess- 
ment year on the’ amount of profits and 


gains derived from the export of, such zoods 
or merchandise out of India. - 


Explanation. For the purposes „of this 
sub-section, the amount of income-tax other- 
‘wise payable by the assessee for an sseSs- 
‘ment year on the profits and gains derived 
from the export of such goods or merchan- 
dise out of India shall be— 


. (a) in a case where the total income for 
that assessment year consists only of such 
profits and gains, the amount of income-tax 
chargeable (without any deduction under 
this section) on the total income; 


(b) in a case where the total income for 
that assessment year includes any `othar in- 
come, the amount which bears to the in- 
come-tax chargeable (witnout any deduction 
under this section) on tke total incorre the 


same proportion as the amount of suck pro- ` from the Ist day of June, 1982. 


fits and gains bears to the total income. . 


(6) For*the purposes »f sub-section (5), 


the amount of profits and gains derived from 
the export of any goods or merchandise out 
of India shall be compuled in accordance 
with the rules made by the Board in this be- 
half.’ l 


23. Amendment of Sertion 155.— Ir Sec- 


tion 155 of the Income-tax Act, with effect 


from the Ist day of April, 1983, — . 


(a) in sub-section (8)/ for the words “with- 


in two years from that date constructs, a 
house property for the purpose of his own 
residence”, the words “within three years 
from that date constructs a residential house” 


shall be substituted; 


(b) in sub-section (8-A), for the ‘words 
“within a period of two years after ‘that 
date, a house property for the purposes of 
his own residence”, the words “within a 
period of three years after that date, a resi- 
dential house” -shall be substituted; 

(c) after sub-section (1)-B), the following 
sub-section shall be inserted, namely :— 
*“(10-C) Where in the assessment for 
year a capital gain arising from the trensfer 
of any such. capital asset as is referred to in 
Section 54-F is charged to tax and within a 
period of one year after the date of the 
or within 
three years from that date constructs, a resi- 
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the Income-tax Act, after Section 197, 


- case’ of an‘individual, who is 


any 
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amend the order of assessment so as to ex- 
clude the amount of the capital gain not 


chargeable to tax under the | provisions of 
“sub-section (1) of Section 54-F, 


and the 
provisions of Section 154 shall, so far as. 
may be, apply thereto, the period of: four 
years specified in sub-section (7) of that ‘sec- 
tion being reckoned from the’ date of the 
assessment.” l l 

24. Amendment of Section 193.— In Sec- 
tion 193 of the Income-tax Act, in the pro- 
viso, after clause (iii), the following clause 


‘shall be inserted with effect from the Ist day 


of June, 1982, namely :— 

“(iiia) any interest payable on such secu- 
tities of the Central Government or a State 
Government, to such class of persons, and 
subject to such conditions, as the Central’ 
Government may, by notification in the Off- 
cial Gazette, specify in‘ this behalf;”. 


25. Amendment of Section 194-C.— Ip 
Section 194-C of the Income-tax Act, in 
sub-section (3), in clause (i), for the words 
“five thousand rupees”, the words “ten thou- | 
sand rupees” shall be substituted with effect 


: 26.. Insertion of new Section 197-A. No 
deduction to be made in certain cases.— Im 
the- 
following -section shall be inserted with effect 
from the ist day of June, 1982, namely :— 


“197-A. (1) Notwithstanding anything con-- 
tained in Section 193 or Section 194 or Sec- 


_ tion 194-A, no deduction of- tax shall be- 


inade under any of. the said sections in the: 
resident in 
India, if such individual furnishes to the- 
person responsible for paying any income of 
the nature referred to in Section’ 193 or Sec-- 
tion 194 or, as the case may be, Sec. 194-A, 
a declaration in writing in duplicate in the- 
prescribed form and verified in the prescrib- 
ed manner to the effect that his estimated: 
total income of the previous year in which 
such income is to be included in computing- 
his total income will be less than the mini-~. 
mum liable to income-tax. 


(2) The person responsible for paying any 
income of the nature referred to in sub-sec- 
tion (1) shall deliver or cause to be delivered: 
to the Commissioner one copy of the decla-. 
ration referred to in sub-section (1) on ov 
before the seventh day of the month next: 
following the month in which the declara- 
tion is furnished to him.”. 


27. Amendment of Section 245-B.— In. 
section 245-B of the Income-tax Act, aftey: 
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sub-section (2), the following ` sub-section 
‘shall be inserted, namely :— 

(2-A) Notwithstanding anything contained 
in sub-section (2), when the post of one of 
the other members of the Settlement Com- 
‘mission ig vacant for any reason, the Chair- 
‘man and the other member of the Settlement 
-Commission may function as, and exercise 
and discharge the powers and funciions of, 
‘the Settlement Commission under ths Chap- 
‘ler i 
Provided that if in any case the Chairman 
and‘member so functioning differ on any 
-point or points, they shall state the point or 
points on which they differ and refer the 
-same, aS soon as may be. after the said 
vacancy is filled, to the member appointed 
“to fill the vacancy for hearing on such point 
-or points and such point or points shall be 
decided according to his opinion.”. 

28. Amendment of Section 245-D.— In 
Section 245-D of the Income-tax Act, in 
-sub-section (5), for the words “The materials 
brought on record”, the words, brackets, 
‘figures and letters “Subject to the provisions 
-of sub-section (2-A) of Section 245-B, the 
materials brought on record” shall be sub- 
‘stituted. re ee 

29. Amendment of Section 272-A.— In 
“Section 272-A of the Income-tax Act, with 

(Contd. on col. 2) 








- 


Where the capitel 
appet hea besn hebi 
by the asseseee for— l 
more than thrae years 
but not more than five 
- yoars; 
more than five years 
but not more than ten 
years; 
more than ten years 
but not more then 
fifteen years; 
more than fifteen years 
but sot more than 
twonty years; 


more then tweniy years; 
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effect from the Ist day of June, 1982,— 

(a) in sub-section (2), after clause. (b), the 
following clause shall be inserted, namely :— 

“(ba) to deliver or cause to be delivered 
in due time a copy of the declaration men- 
tioned in Section 197-A; or”; 

(b} in sub-section (3),— 

(i) in clause (a), the word “and” occurring 
at the end shall be omitted; 

(ii} after clause (a), the following clause 
shall be inserted, namely :— 

“{aa) in a case falling under clause (ba) 
of sub-section (2), by the Commissioner; 
ang”, 

30. Amendment of Section 279.— In Sec- 
tion 279 of the Income-tax Act, in sub-sec- 
tion (1), after the word, figures and letter 
“Section 276-A”, the word, figures and letters 
“Section 276-AA”, shall be inserted. 

31. Insertion of new Twelfth Schedule.— 


In the Income-iax Act, after the Eleventh 
Schedule, the following Schedule shall be 
inserted with effect frum the Ist day of 


April, 1983, namely ;— 
“THE TWELFTH SCHEDULE 
(See Section 80-T (b)) 


The deduction in respect of long-term 
capital gains referred to in Section .80-T shalt 


be allowed on the basis indicated hereunder, 


namely :— 





Rate as percentage of the amount 

with reference to which the deduco- 

tion is to be calculated under 
section OQ? 


(2) (3) 


Where the capital Where the oanital 
gains rélate to gains relate to 
baiidinge or lands eny other capital 








or avy rights aesota 
therein 
25% 40% 
28% 45% 
33% 50% 
“7% 55%, 
4&0% 60% 


+ 
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32. Consequential amendments to certain 


_sections.— The following amendments (bemg 


. Laai 


` from the ist day of April, 1983, namely — 


of 


“Provided further that”, 


AT ma 


amendments of a consequential nature) shall 
be made in the Income-tax Act with effect 


(i) in sub-section (1) of Section 45, ‘tor 
the figures, letters and word “54D and 
54E”, the figures, letters and word “54D, 


54E and 54F” shall be substituted; 


(ii) in sub-section (3) of Section 80-A, 
‘after the words, figures and letters “or Sc- 
tion 80-HHA”, the words, figures and letters 
“or Section 80-HHB” shall be inserted; 


(iii) in sub-section (3) of Section 80-P,— 


(a) after the words,” figures and letters “or 
Section 80-HHA”, the words, figures «end 
letters “or Section 80-HHE” shall be in- 
serted; A 


(b) after the word, figures and letters “Cec- 
tion 80-HHA”, the word, figures and leters 
“Section 80-HHB”, shall be inserted; 


(iv) in sub-section (1-A) of Section 139, in 
clause ©); for the words “three thousand 
rupees”, the words “the maximum- amoant 
allowable as deduction in his case under 
that section” shall be subst:tuted. 


Wealth-tax 


33. Amendment of Section 2.— In the 
Wealth-tax Act, 1957 (hereinafter referred 
to as the Wealth-tax Act), in Section 2, in 
clause (e), in sub-clause (2. with effect from 
the ist day of April, 1983,— 


(a) in the first proviso, for the words “or 
any subsequent assessment year”, the words, 
figures and letters “and the assessment year 
commencing on the Ist day of April, 1932” 
shall be substituted; 


(b) in the second provisc, for the -wcrds 
the words “Prorid- 
ed also that” shall be substituted, and before 
the second proviso as so amended, the Zol- 
lowing proviso shall be inserted, namely :— 


‘Provided further that in relation to ‘the 
assessment year commencing on the Ist day 
of April, 1983 or any subsequent assessment 
year, this sub-clause shall Lave effect sub-ect 
to the modification that for item (i) thereof, 
the following item shall be  substituced, 
namely ;— l 


- “(i) (a) agricultural land and growing 
crops (including fruits on trees), grass or 
Standing trees on such land; 


(b) one building or one group of buildings 
owned or occupied by a cultivator of, 
1982 Acts/7 


ot. 
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receiver of rent or revenue out, of agricul- 
tural land : 

Provided that such building or group of 
buildings is on or in the immediate vicinity 
of the land and is a building which the cul- 
tivator or the receiver of rent or revenue 
by reason of his connection with the land 
requires as store-house or for keeping ü 
stock; 


(c) animals”. 


34. Amendment of “Section 5.— In Sec- 
tion 5 of the Wealth-tax Act, with effect 
from the Ist day of April, 1983,— 


(a) in sub-section: (1),— 
(i) clauses (iva) and (ivb) shall be omitted: 


Gi) in clause (viii), in the.second proviso, 
for the words “thirty thousand rupees”, the 
words “seventy-five thousand rupees” shall 
be substituted; 


(iii) clauses (viiia) and 
omitted; 


(iv) in clause (8), for the words “twenty > 
thousand rupees”, the words “fifty thousand 
rupees” shall be substituted; | 


(v) after clause (xvib), the following 
clauses shall be inserted, namely :— 

‘(xvic) in the case of an individual, being 
a citizen of India or a. person of Indian 
origin, who is not resident in India during 
the year ending on the valuation date, any 
such savings certificates issued by the Central 
Government as that Government may, by 
notification in the Official Gazette specify 
in this behalf: : 


Provided that the individual has subscrib- 
ed to such certificates in convertible foreign 
Exchange remitted from a country outside 
India in accordance with the provisions of 
the Foreign Exchange Regulation Act, 1973 
and any rules made thereunder. 


(viib) shall be 


Explanation.— For the purposes of this 
clause.— i 
(a) a person shall be deemed to be of 


Indian origin if he or either of his parents... 
or any of his grand-parents was oomi in un- 
divided India ; 


(b) an individual shall be deemed to be 
not resident in India during the year ending 
on the valuation date if in respect of that 
year the individual is not resident in India 
within the meaning of the Income-tax Act; 

(c) “convertible foreign exchange” means 
foreign exchange which is for the time be- 
ing treated by the Reserve Bank of India as 
convertible foreign exchange for the purposes 


~_* 
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of the Foreign Exchange Regulation 
1973, and any rules made thereunder; 


(xvid) such Capital Investment Bonds’ as 
the Central Government may, by notifica- 
tion in the Official Gazette, spec:fy in this 
behalf’; 

{b) in sub-section (1-A),— 

(i) for the words, brackets,- 
letter “in clauses (iva), (xv). 
brackets and figures “in clause xv)” 
be substituted; 

(ii) for the words “one hundred and fifty 
thousand rupees”, at both the places where 
they occur, the words “one hundred and 
sixty-five thousand rupees” shall be substi- 
tuted; 

(c) in sub-section (3),— . 

(i) in the opening portion, for -the words, 
brackets and figures “in clauses (xv), xvi”, 
the words, brackets, figures and letter “in 
clauses (xv), (xvi); avid)” Shall be substi- 
tuted; 


Gi} in clause (a), the word “and” occurring 
at the end shall be omitted; 

(iii) after clause (a) as-so amended, the 
following clause shall be inserted, namely :— 


“(aa) in the case of- Capital Investment 
Bonds referred to in clause (xvid) of sub- 
section (1), from the date on which the 
Bonds were subscribed to by the assessee, or 
for a period of at least six months ending 


‘Act, 


figures and 
The words, 
shall 


-with the relevant valuation date, whichever 
is-shorter; and”; - 
(iv) in the Explanation, after the word 


brackets and letter “clause (a}’, the words, 


brackets and letters “or clause (aa1” shall be 


inserted. : 


35. Amendment of Section 6.— In Sec- 
tion 6 of the Wealth-tax Act, after Explana- 
tion 1, the following Explanation shall be 
inserted, namely :-— 


“Explanation 1A.— Where in tke case of 
‘an individual the value of an asset in India 
is represented by any debt owing to him, 
being any moneys to his credit in a Non- 
resident (External) Account, thə interest 
payable on which is not to be inzluded in 
his total income under clause (4A) of Sec- 


tion 10 of the Income-tax Act, the provisions ; 
such 


of this section shall, in relation to 
asset, apply subject to the modification that 
the reference in this section to an individual 
not resident in India shall be construed as a 
reference to a person resident outside India 
as defined in clause (q) of Section 2 of the 
Foreign Exchange Regulation Act 1973”. 
36. Amendment of Section 22-B.— In 
Section 22-8 of the Weailin-iax Aci, 
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sub-section (2), the following sub-section 


shall be: inserted, namely :— 


“(2A) Notwithstanding anything contained | 
in sub-section (2), when the post of one of 
the other members of the Settlement Com-*™ 
mission is vacant for any reason, the Chair- 
man and the other member of the Settle- 
ment Commission may function as, and 
exercise and discharge the powers and func- 
tions of, the Settlement Commission under 
this Chapter : . l 

Provided that if any case tbe Chairman 
and member so functioning differ on any 
point or. points, they shall state the point or 


points on which they differ and refer the 
Same, as soon as may be after the said 
vacancy is filled, to the member appointed 


fo fill the vacancy for hearing on such point 
or points and such point or points shall be 
decided according to his opinion”, 


37. Amendment of Section 22-D.— In 
Section 22-D of the Wealth-tax Act, in sub- 
section (5), for the words “The materials 
brought on record”, the words, brackets, 
figures and letters “Subject to the provisions 
of sub-section (2-A) of S. 22-B, the materials 
brought on record” shall be substituted. 


Gift-tax 


38. Amendment of Section 5.— In Sec- 
tion 5 of the Gift-tax Act, 1958 (hereinafter 
teferred to as the Gift-tax Act), in sub-sec- 
tion (1), with effect from the Ist day of 
April, 1983.— 

(a) after clause (iia), the following clauses 
shall be inserted, namely :— 

“(iib) being a person resident outside India, 
out of the moneys standing to his credit in a 
a Non-resident (External) Account in any 
bank in India in accordance with the provi- 
sions of the Foreign Exchange Regulation 
Act, 1973 and any rules made thereunder. 


Explanation. For the purposes of this 
clause, “person resident outside India” has 
the meaning assigned to it in clause (q) of 
Section 2 of the Foreign Exchange Regula- 
tion Act, 1973: 

(iic) being a citizen of India, or a person 
of Indian origin, who is not resident in 
India, to any relative of such person in 
India, of convertible foreign exchange remit- 
ted from a country outside India in accord- 
ance with the provisions of the Foreign Ex- 
change Regulation Act, 1973 and any rules - 
made thereunder. . 

Explanation.— For the purposes of this 
clause and clause (1d),— 

(a) a person shall be deemed 
Indian origin if he or either of his 


to be of 
parenis 


divided India; 
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or any of his grand- parents was born in ua- 


. (b) “convertible foreign exchange” meazs 
foreign exchange which is fcr the time being 
treated by the Reserve Bank of India | as 
convertible foreign exchange for the purposes 
of the Foreign Exchange Regulation Act, 
1973 and any rules made thereunder; 

(c) “relative” has the meaning assigned to 
it in clause (41) oi Section 2 of the Income- 
tax Act; 

(d) “resident in India” 
méaning assigned to it in 
Act; 
~ (iid) being a citizen of India or a person 
of Indian origin, who is aot resident in 
India, to any relative of such person in 
India of property in the form of savings 
certificates issued by the Central Govern- 


shall have the 
the Income-tax 


--ment, which that Governmeat may, by nofi- 


= 


fication m the Official Gazette, specify in 
this behalf : 

Provided that such person has subscribed 
to such certificates in convertible foreizn 
exchange remitted from a country outs&e 
India in accordance with the provisions of 
the Foreign Exchange Regulation Act, 1973 
and any roles made thereunder; 


(b} after clause (mb), the following clatse 
Shall be inserted, namely :— 

“diic) of property in thə form of stitch 
Capital Investment Bonds as the Central 
Government may, by notification in the OF- 
cial Gazette, specify in this behalf subject to 
2 maximum of rupees ten lakhs in value in 
the aggregate in one or morə previous years: 

Provided that the exemption conferred ‘py 
this -clause shall be availabl= only to a per- 


son who has initially sebsczibed to the szid . 


Bonds”. l 
39. Substitution of new section för Sec- 
tion 18-A.— In the Gift-tax Act, for 


Section 18-A, the following section shall be 
substituted with effect from the Ist day of 
April, 1983, namely :— 

“18-A. Credit for stamp duty paid on n- 
strument of gift— Where any stamp duty Las 
been paid under any law relating to stamp 
duty in force in any State onan instrament of 
gift of property, the assessee. shall be entfitled 
to a deduction from the git-tax payable by 
him of an amount equal fo the stamp dety 


_so paid or one-half of the gift-tax payatle, 


before making the deduction under this sec- 
tion, whichever. is less” 


Interesf-tax 
46. Amendment of Act 45 of 1974.— In 
Section 2 of the Interest-tax Act, 1974, in 
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clause (7), after sub-clause (iii), the following 
sub-clauses: shall .be inserted with effect from 
the Ist day of April, 1983, namely :— 

“(iv) interest on any deferred credit (that 
is to say, credit on the terms that the pay- 
ment is to be deferred) sanctioned by a 
scheduled bank in connection with the ex- 
port of capital plant and machinery outside 
India; 


(v) interest on any loan in foreign currency 
sanctioned by any corporation or bank refer- 
red to in sub-clause (a) or sub-clause (b) or - 
sub-clause (c) or sub-clause (d) of clause (9) 
for the import of capital plant and machi- 
nery from a country outside India”. 


Hotel-receip ts tax 


41. Amendment of Section 6.— In Sec- 
tion 6 of the Hotel-Receipts Tax Act, 1980 
(hereinafter referred to as the Hotel-Receipis 
Tax Act), in sub-section (1), . after the words 


“including such charges from persons not . 
provided with such accommodation”, the 
words and figures “but excluding such 


charges from persons within the purview of 
the Vienna Convention on Diplomatic Rela- 
tions, 1961 or the “Vienna . Convention on 
Consular Relations, 1963” shall be inserted 
and shall be Ss always to have | been 
inserted. © ` 


42. Amendment of Section 7.— In Sec- 
tion 7 of the Hotel-Receipts: Tax Act, in 
sub-section (2), after the words “the end of 





the month in which this Act’ comes into 
force”, the words, figures and letters “or 
after the 27th day of Feb., 1982 shall- be 
inserted. PR 
CHAPTER IV 
INDIRECT TAXES 
Cusfoms 
43. Amendment of Act 51 of 1975.— The 


Customs Tariff Act, [975 (hereinafter refer- 
red to as the Customs Tariff Act), shall be 
amended in the manner specified in the Se- 
cond Schedule. 


44. Auxiliary duties of customs.— (1) In 
the case of goods mentioned in the First 
Schedule to the Customs Tariff Act, or . in 
that Schedule, as amended from time to 
time, there shall be levied and collected as 
an auxiliary duty of customs an amount 
equal to thirty per cent. of the value of the 
goods as determined in accordance with the 
provisions of Section 14 of the Customs Act, 
1962 (hereinafter referred to as the Customs 
Actf). 


(2) Sub-section (1) shall cease to have 


. effect after the 31st day of March, 1983, ex- 


cept as respects thiugs done or omitted to 
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be done before such cesser; and Section 6 
of the General Clauses Act, 1897, shall ap- 
' ply upon such cesser as if the said sub-sec- 
tion had then.been repealed by a Central 
Act, . 

(3) The auxiliary duties of customs refer- 


red to in sub-section (1) shall be in addition 


to any duties of customs chargeatle on such 
‘goods under the Customs Act or any other 
law for the time being in force. S 


(4) The provisions of the Customs 
and the rules and regulations made there- 
under, including those relating tə refunds 
and exemptions from duties, shall. as far as 
may be. apply in relation to the levy and 
collection of- the auxiliary duties >f customs 
leviable under this section in respect of any 
goods as they apply in relation te the levy 
and collection of the duties of customs on 
such goods under that Act or those rules 
and regulations, as the case’ may be. 

45. Amendment of Act 52 of 1962.— In 
sub-section (1) of Section 20 of the Customs 
Act, 1962— 

(a) in the proviso, after the words “such 
‘importation”, the words, “other than im- 
portation of goods produced or manufactur- 
ed in a free trade zone”, shall be inserted; 

(b). the following Explanations shall be in- 
serted at the end, namely :— 


‘Explanation 1.— Where in respect of any 
goods produced or manufactured in a free 
trade zone, any duty leviable under this sub- 
section is leviable at different rates, then, 
such duty shall be leviable at the highest of 
those rates. 


Explanation 2.— For the purpcses of this 
sub-section, “free trade zone” has the same 
meaning as in Explanation 2 to sab-sec. (1) 
of Section 3 of the Central Excises and Salt 
Act, 1944’, 


Act 


Excise 


' 46 Amendment of Section 3.— In Sec- 
tion 3 of the Central Excises and Salt Act, 


1944 (hereinafter referred to as tke Central 
Excises Act}, after sub-section (L, the fol- 
lowing proviso and aac shall ‘be 


inserted, namely :— 


‘Provided that the duties a excise which 
shall be levied and collected on ary excisable 
‘goods which are produced or ménufactured 
.in a free trade zone and brought to any 
other place in India shall be an amount 


equal to the aggregate of the dufies of cus-- 


toms which would be leviable under Sec. 12 
„of the Customs Act, 1962 on ike goods 
‘produced or manufactured outsid2 India if 
imported into India, and -where the said 
duties of customs are chargeable by refer- 
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ence to their value, the value of such excis- 
able goods shall, notwithstanding anything 
contained in any other provision of this Act, 
be determined in accordance with the provi- 
sions of.the Customs Act, 1962 and the Cus- 
toms Tariff Act, 1975. 


Explanation 1.— Where in respect of aia 
such like goods, any duty of customs leviable 
under the said Section 12 is leviable at differ- 
ent rates, then, such duty shall, for the pur- 
poses of this proviso, be deemed to be levi- 
able under the said Section 12 at the highest 
of those rates. 


Explanation 2.— In ` this proviso, “free 
trade zone? means the Kandla Free Trade 
Zone and the Santa Cruz Electronics Export 
Processing Zone and includes any other free 
trade zone which the Central Government 
may, by notification in the Official Gazette, 
specify in this behalf’. 


47. Amendment of Section 4 and valida- 
tion.— (1) In Section 4 of the Central Ex- 
cises Act, in clause (d) of sub-section (4), in 
sub-clause (ii), the following Explanation 
shal} be inserted and shall be deemed to have 
been inserted with effect from the 1st day of 
Oct., 1975, namely :— 

“Explanation. For the purposes of this 
sub-clause, the amount of the duty of excise 
payable on any excisable goods shall be the 
sum total of— 


(a) the effective duty of excise payable on 
such goods under this Act; and 


_(b) the aggregate of the effective duties of 
excise payable under other Central Acts, if 
any, providing for the levy of duties of ex- 
cise “on such goods, m 
and the effective duty of excise on ad 
goods under each Act referred to in Cl. (a) 
or Cl. (b) shall be,— 


- (i) in a case where a solabation or order 
providing for any exemption (not being an 
exemption for giving credit with respect to, 
or reduction of duty of excise on such goods 
equal to, any duly of excise already paid on 
the raw material or component parts used 
in the production or manufacture of such 
goods) from the duty of excise under such 
Act is for the time being in force, the duty 
of excise. computed with reference to the 
rate specified in such Act in respect of such 
goods as reduced so as to give full and com- 
plete effect of such exemption; and 

(ii) in any other case, the duty of excise 
computed with reference to the rate specified 
in such Act in respect of such goods”. 

(2) Any action or thing taken or done or 
purporting to have been taken or done at 
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any time during the pericd commencing on 
the Ist day of Oct., 1975 and ending with 
the 27th day of Feb., 1982 (hereafter in this 
sub-section referred to as the said period) 
under the Central Excises Act, shall be 


_ -deemed to be and to have always been, for 


‘all purposes, as validly and effectively taken 
or done as if the amendment made by sub- 
section (1) had been in fcrce at all material 
times and, accordingly, nctwithstanding any- 
thing contained in any judgment, decree or 
order of any Court, Tribunal or other suth- 
ority,—- 


(a) all duties of excise levied, assessed or 
collected during the said period on any ex- 
cisable goods under the Central Excises Act, 
shall be deemed to be and shall be deemed 
always to have been, as validly levied. as- 
sessed or collected as if the amendment made 
by’ sub-section (1) had been in force at all 
material times; 


(b) no suit or other proceeding shall be 
` maintained or continued in any Court fer 
' the refund of, and no erforcement shal be 
made by any Court of any decree or crder 
directing the refund of, amy such duties of 
‘excise which have been collected and which 
would have been validly collected if the am- 
endment made by sub-section (1) had been 
in force at all material times; 


(c) refund shall be made of all such duties 
of excise which have bzen collected but 
which would not have been so collected if 


the amendment made by sub-section (1) had — 


been in force at all material times; 


(d) recovery shall be made of all such 
duties of excise which have not been cotlect- 


* ed or, as the case may be, which have been 


refunded but which would have been col- 
lected or, as the case may be, would not 
have been refunded, ifthe amendment made 
_ by sub-section (1) had been in force et all 
material times. 


Explanation. For the removal of doubts, 
„it is hereby declared that no act or omission 
. on the part of any persom shall be puaish- 
. able as an offence which would not have 
-been so punishable if this section had not 
-come into force. l 


48. Amendment of Section 37.— In Sec- 
‘tion 37 of the Central Excises Act, in sub- 
section (2), after clause (xvii), the following 
clause shall be inserted, namely :— 

= “(xviia) provide incentives for increased 
production or manufacture of any goods by 
way of remission of, or any concession with 
tespect to duty. payable under this Act’. 
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49. Amendment of the First. Schedule.— 
The First Schedule to the Central Excises 
Act shall be amended in the manner specified 
in the Third Schedule. 


50. Special duties of excise— (1) In the 
case of goods chargeable with a duty of ex- 
cise under the Central Excises Act, as am- 
ended from time to time, read with any 
notification for the time being in force issued 
by the Central Government in relation to the 
duty so chargeable, there shall be levied 
and collected a special duty of excise equal 
fo ten per cent. of the amount so chargeable 
on such goods. 


(2) Sub-section (1). shall cease to have 
effect after the 31st day of March, 1983, ex- 
cept as respects things done or omitted to 
be done before such cesser; and Section 6 
of the General Clauses Act, 1897, shall apply 
upon such cesser as if the said sub-section 
had then been repealed by a Central Act. 


(3) The special duties oi excise referred 
to in sub-section (1) shall be in addition to 
any duties of excise chargeable on such 
goods under the Central Excises Act or any 
other law for the time being in force. 


(4) The provisions of the Central Excises 


.Act and the rules made thereunder, including 
- those relating to 


refunds and exemptions 
from duties, shall, as far as may be, apply 
in relation to the levy and collection of the 
special duties of excise leviable under this 
section in respect of any goods as they apply 
in relation to the levy and collection of the 
duties of excise on such goods under that 
Act or those rules, as the case may be. 


51. Retrospective effect for certain am- 
endments to Central Excise Rules and Vali- 
dation.— (1) The amendments made in 
Rules 9 and 49 of the Central Excise Rules, 
1944, by the notification of the Government 
of India in the Ministry of Finance (Depart- 
ment of Revenue) No. G.S.R. 74 (E) dated 
the 20th day of Feb., 1982, shall be deemed 
to have, and to have always had, effect on 
and from the date on which the Central Ex- 
cise Rules, 1944 came into force. 


(2) Any action or thing taken or done or 
purporting to have been taken or done be- 
fore the 20th day of Feb., 1982 under the 
Central Excises Act and the Central Excise 
Rules, 1944 shall be deemed to be, and to 
have always been, for all purposes, as valid- 
the 
amendments referred to in sub-section (1) 
had been in force at all material times and, 


accordingly, notwithstanding anything con- 
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tained in any judgment, decree or order ot 
any Court, Tribunal or other authartty,— 


(a) all duties of excise levied, assessed or 
collected or purporting to have been levied, 
assessed or collected before the 20ta day of 
Feb., 1982 on any excisable goods under the 
Central Excises Act, shall be deemed to be, 
and shall be deemed to have alwars_ been, 
as validly levied, assessed or collected as if 
tbe amendments referred to in sub-sec. {1) 
bad been in force at all material times; 


(b) no suit or other proceeding shall be 
maintained or continued in any Court for 
the refund of, and no enforcement shall be 
made by any Court of any decree cr order 
directing the refund of, any such duties of 
excise which have been collected ard which 
would have been validly collected if the am- 
endments referred to in sub-section (1) had 
been in force at all material times; 


(c) refund shall be made of all such duties 
of excise which have been collected but 
which would not have been so codlected if 
the amendments referred to in sub-szction (1) 
had been in force at all material times; 


(d) recovery shall be made of all such 
duties of excise which have not been collect- 
ed or, as the case may be, which have been 
refunded but which would have been col- 
lected or, as the case may be, weuld not 
bave been refunded, if the amendments re- 
ferred to in sub-section (1) had been. in force 
_at all material times. 


Explanation.— For the removal o? doubts, 
it is hereby declared that no act or omission 
on the part of any person shall be punish- 
able as an offence which would not have 
been so punishable if this section tad not 
come into force. 


52. Provisions as fo duties of excise on 
matches in relation to a certain period and 
validation.— (1) The notification of the Gov- 
ernment of India in the Ministry of Finance 
(Department of Revenue) No. G.S.R. 77 (E) 
dated the 23rd day of Feb., 1982, which was 
issued in exercise of the powers conferred 
by sub-rule (1) of Rule 8 of the Ceatral Ex- 
cise Rules, 1944 to provide for certain exemp- 
tions from duty in relation to matches shall, 
subject to the modifications specified in the 
Fourth Schedule— 

(a) be deemed to have, and to hare always 
had, effect on and from the 19th day of 
June, 1980; and 


(b) be deemed to prevail, and to have 
always prevailed, over all notifications issued 
on or after the 19th day of June, 1980 but 
before the 23rd day of Feb., 1982 under sub- 
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rule (1) of the said Rule 8 in relation to 
matches. 


Explanation.— For the purposes of this 
seclion, “matches” means matches falling 
under Item No. 38 of the First Schedule to 
the Central Excises Act. 


(2) Any action or thing taken or done or 
purported to have been taken or done on or 
after the ‘19th day of June, 1980 and before 
the 23rd day of Feb.; 1982 in relation to 
matches, under the Central Excises Act and 
the Central Excise Rules, 1944, read with 
notifications referred in clause (b) of sub- 
section (1), shall be deemed to be, and to — 
have always been, for all purposes, as validly 
and effectively taken or done as if the pro- 
visions of sub-section (1) had been in force 
at all material times and such action or 
thing had been taken or done under the 


‘Central Excises Act and the Central Excise 


Rules, 1944, read with the notification dated 


the 23rd day of Feb., 1982, referred to in 
sub-section (1), and, accordingly, notwith- 
standing anything contained in any judg- 


ment, decree or order of any Court, Tribu- 
nal or other authority,— 


(a) all duties of excise levied, assessed of 
collected or purporting to have been levied, 
assessed or collected on or after the 19th 
day of June, 1980 and before the 23rd day 
of Feb., 1982 on matches, shall be deemed 
to be, and shall be deemed to have always 
been, as validly levied, assessed or collected 
as if the provisions of this section had been 
in force at all material times; 


(b) no suit or other proceeding shail be 
maintained or continued in any Court for 
the refund of, and no enforcement shall be 
made by any Court of any decree or order 
directing the refund. of, any such duties of 
excise which have been collected and which 
would have been validly collected if the 
provisions of this section had been in force 
at all material times; 


(c) refund shail be made of all such duties 
of excise which have been collected but 
which would not have been so collected if 
the provisions of this section had been in 
force at all material times; 

(d) recovery shall be made of all such 
duties of excise which have not been collect- 
ed or, as the case may be, which have been . 
refunded but which would have been col- 
lected or, as the case may be, 
have been refunded, if the provisions of this 
secion had been in force at all material 
limes. 


Explanation.-- For the removal of doubts, 
it is hereby declared that no act or omission 


would not . 
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on the part of any person shall be punish- 
able as an offence which would not nave 
been so punishable if this section had not 
come into force. 
53. Amendment of Acc 16 of 1955.— In 
the Schedule to the Medicinal and ‘Toilet 
(Contd. on col. 2) 


The Finance Act, 1982 


[Act 14] 103 


Preparations (Excise Duties) Act, 1955, in 
Item No. 4, for the entry in the third 
column, the entry “One hundred . per cent. 
ad valorem or rupees thirteen and twenty 
paise per litre of pure alcohol content, which- 
ever is higher” shall be substituted. 


CHAPTER V 
MIS"ELLANEOUS 


54. Amendment of Art 6 of 1898.— In the First Schedule to the Indian Post Office 


Act, 1898,— 


(a) for the sub-headinzs “Letters” 


and “Letter-cards’” and the entries under 


those 


sub-headings, the following shall be substituted, namely :— 
“Letters 


For a weight not exceeding ten grams 
For every ten grams oz fraction 


thereof, exceeding ten grams 


50 paise. 
20 paise. 


“_etter-cards 


' Bor a letter-card 


(b) for the sub-heading “Post cards containing printed 


35 paise”; 


communication”, “Book, 


Pattern and Sample packets” and “Registered Newspapers” and the entries under those sub- 


headings, the following shail be substituted, 


namely :— 


“Post cards containing printed communication 


For a post card 


Explanation.— 
any matter (except the mame and 


25 paise. 


A post card shall be deemed to contain a printed communication, if 
address of, 


and other particulars relating 


to, the sender and the place and date of despatch) is recorded by printing or 


by cyclostyling or by any other 


mechanical process, not being typewriting, on any 


part of the post card except the right hand half of the address side thereof. 
Book, Patte-n and Sample packets 


For the 


first fifty grams or fraction thereof 


30 paise. 


For every additional twenty-five grams or fraction thereof, 


in excess of fifty grams 


15 paise. 


Registered Newspapers 


For a weight not exceeding fifty grams 


For a weight exceeding fifty grams but not exceeding one hundred grams 


5 paise. 
15 paise. 


For every additional one hundred grams or fraction thereof, exceeding 


one hundred grams 


10 paise. 


In the case of more than one copy oZ the same issue of a registered newspaper being 


carried in the same packe!— 
for a weight not exceeding one 


of one hundredgrams 


ne hurdred grams 
for every additional one hundred gams or fraction thereof, in excess 


15 paise; 


10 paise: 


Provided that such packet shall not be delivered at any addressee’s residence but 
shall be given to a recognised agent a: the Post Office”, 


55. Amendment of Aci 47 of 1961.—~ In 
Section 30 of the Deposit Insurance and 
Credit Guarantee Corporation Act, 1961 in 
sub-section (2), for the words “and for four 
accounting years following that year”, the 
words, “for that accounting year and for 
eight pga years following that year” 
shall be stituted. 


. 56. Amendment of Act 52 of 1863.— 
Section 32 of the Unit Trust of India a 
1963, — 

(1) in sub-section (1), with effect from the 
Ist day of April, 1983, — 

{a} in clause (b), for the words “two 
thousand rupees”, the words “three thousand 
rüpees” shali be substituted; 
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(b) in clause (ba), for the words “twenty- 
five thousand rupees’, the words “:hirty-five 
thousand rupees” shall be substituted: 

(2) in sub-section (2), in clause (c) in sub- 
clauses (i) and (ii), for the words “five thou- 
Sand rupees”, the words “seven thousand 
rupees” shall be substituted with effect from 
the ist day of June, 1982. 

57. Bank of Bhutan to be exemat ‘from 
liability to pay imcome-tax on certain in- 

(Contd. on Col. 2) 
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come.— Notwithstanding anything contained 
in the Income-tax Act, the Bank of Bhutan 
constituted under the Royal Charter 
Bank of Bhutan, 1968, shall not be liable to 
pay any income-tax on the interest accruing 
during the period commencing on the Ist day 
of Jen., 1972 and ending with the 3ist day 


of Dec., 1986, on the deposits made by that .- 


bank with the State Bank of India constitut- 
ed under the State Bank of India Act, 1955. 


THE FIRST SCHEDULE 
{See Section 2) 
PART I ` 
INCOME-TAX ANDO SURCHARGE ON INCOME-TAX | 
| Paragraph A | 
Sub-paragraph [ 


In the case of every individual or Hindu undivided family or unregistered firm of 
other association of persons or body of individuals, whether incorporated or not, or 
every artificial juridical person referred to in sub-clause (vii) of ‘clause (31) of Section 2 
of the Income-tax Act, not being a case towhich sub-paragraph M of this Paragraph op. 


any other Paragraph of this Part applies, — 


Fates of income-tay 


(1) where the total income Joes 
mot exceed Rs. 15,000 


(2) where the total income exceeds 
Rs. 15,000 but does not exceed | 
Rs. 25,000 


(3) where the total income ex- 
ceeds Rs. 25,000 but does not exceed 
Rs. 30,000 = 


(4) where the total income 
ceeds Rs. 30,000 but does not 
ceed Rs. 50,000 


(5) where the total income 
ceeds Rs. 50,000 but does not 
ceed Rs. 70,000 


(6) where the total income 
ceeds Rs. 70,000 but does not 
ceed Rs. 1,00,000 


(7) where the total income- 
ceeds Rs. 1,00,000 


eX- 
€X- 


ex- 
ex- 


eX- 
EX" 


SX- 


Nil; 


3C ger cent. of the amount by which 
the total income exceeds Rs. 15,000; 


of the 
income 


Rs. 3,000 plus 34 per cent, 
amount by which the total 
excezds Rs. 25,000; 


Rs. 4,700 plus 40 per cent. 
amount by which the total 
exceeds Rs. 30,000; 


Rs. 12,700 plus 50 per cent. 
amount by which the total 
exceeds Rs. 50,000; 

Rs. 22,700 plus-55 per cent. 
amount by which the total 
excezds Rs. 70,000; 

Rs. 39,200 plus 60 per cent. 
amount by which the total 
exceeds Rs. 1,00,000. 


of the 
income 


of the 
income - 


of the 
income 


of the 
income 


Surcharge on income-fax 


The amount of income-tax computed in accordanze with preceding provisions of this 
sub-paragraph shall be increased br a surcharge for purposes of the Union calculated 


at the rate of ten per cent. of such income- tax. 


Sub-paragraph I 


In the case of every Hindu undivided family which at any time during the previous 
year has at least one member whose total income of the previous year relevant to the 


assessment year commencing on the Ist day of April, 1982 exceeds Rs. 15,000,.— =~ 


la 


of the . 


L 


Eg 
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Rates, ef income-tax 


(1) where the total income does Nil; 


not exceed Rs. 8,000 | 


(2) where the total income 


ceeds Rs. 8,000 but does not exceed | 


Rs. 15,000 

(3) where the total income 
ceeds Rs. 15,000 but does not 
Rs. 20,000 

(4) where the total income 
ceeds Rs. 20,000 but does not 
ceed Rs. 25,000 

(5) where the total income 
ceeds Rs. 25,000 but does not 
ceed Rs. 30,000 

(6) where the total income 
ceeds Rs. 30,000 but does not 
ceed Rs. 50,000 


(7) where the total jncome exceeds 


“Rs, 50,000 


Provided that for the purposes of 
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eXe - 22 per cent. of the amount by which 


the total income exceeds Rs. 8,000; 


ex- Rs. 1,540 plus 27 per cent. of the 
ex- amount by which the total income 
exceeds Rs. 15,000; 
ex- Rs. 4,640 plus 40 per cent. of the 
exa amount of which the total income 
exceeds Rs. 20,000; 
ex- Rs. 4, 640 plus 40 pər cent. of the 
ex- amount by which the total income . 
exceeds Rs. 25,000; 
ex- = Rs. 6,640 plus 50 per cent. of the 
ex- amount by which the total income 
exceeds Rs. 30,000; 
Rs. 16,640 plus 60 per cent. of the 
income 


amount by which the’ total 
exceeds Rs. 50,000: 


this sab-paragraph,— 


(i) no income-tax shall be payable on a total income not exceeding Rs. 12,000; 
fii) where the total income exceeds Rs. 12,000 but does not exceed Rs. 17,610, the 
income-tax payable thereon shall not excsed forty per cent. of the amount by which the 


total income exceeds Rs. 12,000. 


Surcharze on income-tax 


The amount of income-tax computed in accordance with the. preceding provisions of 
this sub-paragraph shall- be increased by a surcharge for purposes of the Union cal- 
culated at the rate of ten per cent. of such income-tax. 


Para graph B 


In the case of every co-operative society,— 


not exceed Rs. 10,000 


_ (2) where the total income 
ceeds Rs. 10,000 but does ‘not 
ceed Rs. 20,000 . 


(3) where the total income 
ceeds Rs. 20,000 


(1) where the total income does 


Rates of income-tax 


15 per cent. of -the total income; 


ex- Rs. 1,500 plus 25 per cent. of the 
ex- amount by which the total income 


exceeds Rs. 10,000; 


OX. Rs. 4,000 plus 40 per cent. of the 
amount by which the total income 


exceeds Rs. 20,000, 


Surcharge on income-tax 


The amount of income-tax computed in accordance with the E provisions of 


this Paragraph shall be incrzased by a surcharge for purposes of the Union calculated at 
the rate of ten per cent. of such income-tax. 


EN 


Paragraph C 
Sub-paragraph I 


In the case of every registered firm, not being a case to which sub-paragraph IL of this l 


oars applies,— 


Kates of imncome-tax 
(1) where the total income does ` Nil; 


mot exceed Rs. 10,000 


r 
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(2) where the total income ex- 5 per cent. of the amount by which 
ceeds Rs. 10,000 but does not ex- the total income exceeds Rs. 10,000; 
ceed Rs. 25,000 i i t 

(3) where the total income ex- Rs. 750 plus 7 per cent. of the 
ceeds Rs. 25,000 but does not ex- amount by which the total income 
ceed Rs. 50,000 exceeds Rs. 25,000; 

(4) where the total income exceeds Rs. 2,500 plus 15 per cent. of the ` 
Rs. 50,000 but does not exceed amount by which the total income 
Rs. 1,00,000 exceeds Rs. 50,000; 

(5) where the total income éx- Rs. 10,000 plus 24 per cent. of the 
ceeds Rs. 1.00,000 amount by which the total income 


exceeds Rs. 1,00,000. 
Surcharge on income-tax 


The amount of income-tax computed in accordance with the preceding provisions of 
this sub-paragraph shall be increaszd by a surcharge for purposes of the Union calculated 


at the date of ten per cent. of such income- tax. 


Sub-paragraph H 


In the case of every registered irm whose total income includes income derived from 
a profession carried on by it and the income so included is not less than fifty-one per cent, . 
of such total income,— ~ . 

Rates of income-tax 


(1) where the total incom: does Nil; 
not exceed Rs. 10,000 

(2) where the total income ex- 4 per cent. of the amount by which 
ceeds Rs. 10,000 but does not ex- the total income exceeds Rs. 10,000: 
ceed Rs. 25,000 | 

(3) where the total income ex- Rs. 600 plus 7 per cent. of the 
ceeds Rs. 25,000 but does not ex- — - amount by which the total income 
ceed Rs. 50,000 exceeds Rs. 25,000; 

(4) where the total income ex- Rs. 2,350 plus 13 per cent. of the 
ceeds Rs. 50,000 but does not ex- amount by which the total income 
ceed Rs. 1,00,000 exceeds Rs. 50,000; 

(5) where the total income ex- Rs. 8,850 plus 22 per cent. of the 
ceeds. Rs. 1,00,000 amount by which the total income 


exceeds Rs. 1,00,000. | 
Su-charge on income-tax OS 


The amount of income-tax computed in accordance with the preceding provisions of this 
sub-paragraph shall be increased by a surcharge for purposes of the Union calculated at 
the rate of ten per cent. of such mcome-tax. 


Explanation.— For the purposes of this Peragraph, “registered firm” includes. an un- 
registered firm assessed as a registered firm under Clause (b) of Section 183 of the in- 
come-tax Act. 


; Paragraph D 
In the case of every local authority, — 
g | Rate of incomtetax 
On the whole of the total income 50 per cent, 
| Surcharge on income-tax - 


The amount of income-tax computed at the rate hereinbefore specified shall be increased 
by a surcharge for purposes of the Union calculated at the rate of ten per cent. of such 


mcome-tax. 
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l Paragraph E 
In the case of a compary,— l 
Rates of income-tax. 
. L In the case of a domestic company, — 


(1) where the company is a company in 
which the public are substantially interestei,— 


(i) in a case where the total in- 45 per cent. of the total income; 
come does not exceed Rs. 1,00,000 l 
Gi) in a case where the total in- 55 per cent. of the tatal income; 


come exceeds Rs. 1,0C,000 


(2) where the company is not a company 
in which the public are substantially interest- 


ed— '’ = 
(i) in the case of an industrial 
company,— 

(a) where the total income does 55 per cent. of the total income; 
not exceed Rs. 2,00,000 l : 

(b) where the total income ¢x~ 60 per cent. of the total income; 
ceeds Rs. 2,00.030 . 

(ii) in any other case . 65 per cent. of the total income: 


Provided that— 


(i) the income-tax payatle by a domestic company, Bains a company in which the pub- 
_ lic are substantially interested, the tota. income of which exceeds Rs. 1,00,000, shall 
not exceed the aggregate cf— , 


(a) the income-tax whick would have been payable by the company if its total income 
had been Rs. 1,00,000 (the income of Rs. 1,00,000 for this purpose being comput- 
ed as if such income.inclided income from various Sources in the same proportion as 
the total income of the ccmpany); and 


(b) eighty per cent. of the amount by which its total income exceed Rs. 1,00,000: 


(ii) the income-tax payable by a domestic company, not being a company in which the 
public are substantially interested, which is an industrial company and the total income 
of which exceeds Rs. 2,0C,000, shall not exceed the aggregate of— l 


(a) the income-tax which would have been payable by the company if its total income 

, had been Rs. 2,00,000 (the income of Rs. 2,00,000 for this purpose being computed 
+ as if such income included income from various sources in the same proportion as the 
total income of the company); and 


(b) eighty per cent. of the amount by which its total income exceeds Rs. 2,00,000. 
il. In the case of a company other than a domestic company,— 
(i) on so much of the tctal income as consists of— 
(a) royalties received from an 
Indian concern in pursuance 
of an agreemen: made by it 
with the Indian concern after 
the 3ist day of March, 1961 
but before the Ist day of 
April, 1976, or 


(b) fees for rendering technical 
services received from an 
. Indian concern in pursuance 
of an agreement made by it 
with the Indian concern after 
the 29th day o- Feb., 1964 s 
but before the Ist day of ` l 7 
April, 1976, ; 
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and where such agreement bas, in 50 per cent.‘ 
either case, been approved ty the 
Central Government 
(ii) on the balance, if any, of the total in- 70 per cent. 
come 
Surcharge on income-tax 


The amount of income-lax computed in accordanze with the preceding provisions of 
this Paragraph shall be increased ty a surcharge calculated at the rate of two and a half 
per cent. of such income-tax. 


PART [O 


Rates for deduction of tax at source in certain cases 
In every case in which under the provisions of Sections 193, 194, 194-A, 194-B, 194-BR, 
194-D and 195 of the Income-tax Act, tax is to be deducted at the rates in force, deduc- 
tion shall be made fromthe income subject to deduction at the following rates :—~ 


a enone 
Income-tax 


Rate of Rate of 
3 inzome-tax surcharge 
l : nae a) 
1. In the case of a person other than a` 
company— 


{a where the person is resid2nt in 
india— 
(i) on income by way of inter- 10 per cent Nil; | 
est other than “Interest on securi- | 
ties” l 
(ii) on income by way winnings 30 per cent. 3 per cent:: 
from lotteries and crossword 
puzzles 
Gii) on income by way of win- - 30 per cent, 3 per cent; 
nings from horse races . 
(iv) on income by way of in- 10 per cent. Nil; 
surance commission 
(v} on income by way of inter- 10 per cent. | Nil; 
est payable on 
(A) any security, other than a 
tax-free security, of the Central 
or a State Government; 
(B) any debentures or other 
securities for money issued by 
or on behalf of any local auth- 
ority or a corporation estab- 
lished by a Central, State or 
Provincial Act; | 
(C) any debentures issued by 
a company where such -deben- 
tures are listed in a recoznised 
stock exchange in India .n ac- 
cordance with the Securities 
Contracts (Regulation) Act, 
1956, and any rules made 
thereunder 
(vi) on any other incom: (ex- 2U per cent 2 per cent.; 
cluding interest payable on‘a tax- . . , 
free security) 
(b) where the person is no: resi- ` 
dent in India—- 


o oi) 


~~ 
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tet, 








Income-tax 
Rate of Rate of 
income-tax . Surcharge 
(i) on the whole income (exclud- income-tax at 30 per cent. and surcharge 
-ing interest payable on a tax-free at 3 per cent. of the amount of the in- 
security) come, 
| | i or 


income-tax and surcharge on income-tax 
in respect of the income at the rates 
prescribed in sub-paragraph I of Para- 
. graph A of Part Jil of this Schedule, if 
` such income had been the total income, 
whichever is higher; | 
(ii) on income by way of inter- 13 per cent. aa 1.5 per cent; 
est payable on a tax-free security bo a i 


2. In the case of a company— 


(a) where the comaany is a dome- 
stic company— 


G) on income by way of inter- 20 per cent. 0.5 per cent.; 
est other than “Irterest on secu- i 
rities” 

Gi) on any otker income (ex- | 21.5 per cent l 'Q.5 per cent.; 


cluding interest payable on a tax- 
free security) 


(b) where the company is not a 
Jomestic company— ' 


(i) ôn income by way of divi- 25 per cent. l Nil; 
dends payable by any domestic f 
company , 
(ii) on income by way of royalty - ` 40 per cent, Nil; 


payable by an Indian concern in - 
.pursuance of an agreement made 
by it with the Indian concern after 
the 31st day of March, 1976, 
where such royalty is in considera- 
tion for the transfer of all or any 
rights {including the granting of 

a licence) in respzct of copyright - 
in any book on a subject referred . 
to in the proviso jo sub-sec. (1-A) 

of Section 115-A of the Income- 
fax Act, to the Indian concern 


Gii) on income by way of 
royalty [not being royalty of 
the nature -referred to in sub- 
item (b) (ii)] payable by an Indian 
concern in pursuance of an agreg- 
ment made by it with the Indian 
concern and whica has been ap- 


proved by the Central Govern- 
ment,— — 


(A) where the agreement is 50 per cent, 1.25 per cent,; 
made after the 31st day of 
March, 1961 buz before the ist 
day of April, 1976 
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(B) where the agreement is 
made after the ae day of Mer., 
1975— 


(1) on so much of the 
amount of such income as 
consists of lump sum ccn- 
sideration for the transfer 
outside India of, or the im- 
parting of information outside 
India in respect of, any daza, 
documentation, drawing or 
specification relating to any 
patent, invention, model, če- 
sign, secret formula or pro- 
cess, or trade mark or similar . 


property 


(2) on the balance, if any, 
of such income 


Gv} on income by way of fees 
for technical services: payable by 
an Indian concern in pursuance of 
an agreement made by it with the 
Indian concern and which has. 
been approved by the Central 
Government— 


(A) where the agreement is 
made after the 29th day of 
February, 1964 but before the 
ist day of April, 1976 


(B) where the agreement is 
made after the 3ist day of 
March, 1976 


(v) on income by way of inter- 
est payable on a tax-free security 


(vi) on any other income 


Income-tax 
Rate of Rate of 
income-tax surcharge 
x 

20 per cent. Nil: 

40 per cent Nil; 
. 50 per cent. 1.25 per cent.; 

40 per cent. . Nil; 
44 per cent 1.1 per cent,; 
70 per cent. 1.75 per cent. 


. _ PART Il 


Rates for calculating or charging income-tax 
in certain cases, deducting imcogne-tax 
from income chargeable under the head 
“Salaries” or any payment referred to in 
sub-section (9) of Section 80-E and com- 
puting “advance tax”. 

In cases in which income-tax has to be 
calculated under the first proviso to sub-sec- 
tion (5) of Sec. 132 of the Income-tax Act or 
charged under sub-sec. (4) of S. 172 or sub- 
sec. (2) of Sec. 174 or Sec. 175 or sub-section 
(2) of Section 176 of the said Act or deducted 
under Section 192 of the said Act from in- 
come chargeble under the head “Salares” or 


deducted under sub-section (9) of Sec. 80-E 
of the said Act from any payment referred 
to in the said sub-section (9) or in which the 
“advance tax” payable under Chap. XVII-C 
of the said Act has to be computed, at the 
rate or rates in force, such income-tax or, 
as the case may be, “advance tax” (not being 
“advance tax” in respect of any income 
chargeable to tax under Chapter XII or Sec- 
tion 164 or Section 164-A or Section 167-A 
of the Income-fax Act af the rates as speci- 
fied in that Chapter or section), shall be so 
calculated, charged, deducted or computed at 
the following rate or rates :— 


"Mw het 
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Sub-paragraph I 
In the case of every irdividual or Hindu undivided family or unregistered firm or 
other association of perscns or body of individuals, whether inccrporated or not, of 
every artificial juridical person referred to in sub-clause (vii) of Clause (31) of Section 2 
of the Income-tax Act, nct being a case to which Sub paragtana IL of this a og 
any other Paragraph of fhis Part applies,— 


Rates of income-tax 


(1) where the total income does 
not exceed Rs. 15,000 


(2) where the total income exceeds 
Rs. 15,000 but doss not exceed 
Rs. 25,000 

(3) where the total income €x- 
ceeds Rs. 25,000 bui does not ex- 
ceed Rs. 30,000 


(4) Where the total income ex- 
ceeds Rs. 30,000 buz does not ex- 
ceed Rs. 50,000 

(5) where the totel income ex 
ceeds Rs. 50,000 but does not ex- 
ceed Rs. 60,000 


(6) where the total income ex- 


ceeds Rs. 60,000 bui does not ex-. 


ceed Rs. 70,000 


(7) where the total income ex- 
ceeds Rs. 70,000 but does not ex- 
- ceed Rs. 85,000 

(8) where the total income ex- 
ceeds Rs. 85,000 but does not ex- 
ceed Rs. 1,00,000 

(9) where the total income ex- 
ceeds Rs. 1,00.G00 


Nil: 


30 per cent. of the amount by which 


' the total income exceeds Rs. 15,000; 


Rs. 3,000 plus 34 per cent. of the 


amount by which the total income 
exceeds Rs. 25,006. 


Rs. 4,700 plus 4C per cent. of the 
amount by which the total income 
exceeds Rs. 30,00C; $ 

Rs. 12,700 plus 59 per cent. of the 
amount by which the total income 
exceeds Rs. 50,006; ; 

Rs. 17,700 plus 52.5 per cent, of the 
amount by which the total income 
exceeds Rs. 60,00€; 

Rs. 22,950 plus 5£ per cent. of the 
amount by which the total income 
exceeds Rs. 70,00C; 

Rs. 31,200 plus 57.5 per cent. of the 
amount by which the total income 
exceeds Rs. 85,000 

Rs. 39,825 plus 6C per cent. of the 
amount by which the total income 
exceeds Rs. 1,00,0)0. 


Surcharge on income-tax 
The amount of income-tax computed in accordance with the preceding provisions of 
this sub-paragraph shall b2 increased by a surcharge for purposes of the Union calculated 
at the rate of ten per cent. of such income-tax. 


Sub-paragraph W 
In the case of every Hindu undivided family which at any time during the previous 


year has at least one member whose total income of the previous year relevant to the 
assessment year commencing on the Ist day of April, 1983 exceeds Rs. 15,000,;-- 


Rates of income-tax 


(1) where the total income does ` Nil; 
not exceed Rs. 8,000 

(2) where the total income ex- 
ceeds Rs. 8,000 but does not ex- 
ceed Rs. 15,000 

(3) where the total income ex- 
ceeds Rs. 15,000 but does not ex- 
ceed Rs. 20,000 

(4) where the total income ex- 
ceeds Rs. 20,000 but does not ex- 


m m N 


22 per cent. of the amount by which 
the total income exceeds Rs. 8,000; 


Rs. 1,540 plus 27 per cent. of. the 
amount by which the total income 
exceeds Rs. 15,000: 
Rs. 2,890 plus 35 per cent. of the 
amount by which the total income 
exceeds Ks. 20,000. 
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(5) where the total income ex- ~ Res. 4,640 plus 40 per cent. of the 
ceeds Rs. 25,000 but does not ex- amount by which the total income 
ceed Rs. 30,000 . exceeds Rs. 25,000; 

(6) where the total income ex- Rs. 6,640 plus 50 per cent. of the 
ceeds Rs. 30,000 but does not ex- amount by which the total income 
ceed Rs. 50,000 exceeds Rs. 30,000; 

(7) where the total income ex- Rs. 16,640 plus 60 per cent. of ity 
ceeds Rs. 50,000 amount by which the total income 


exceeds Rs. 50,000: 

Provided that for the purposes of this sub-paragraph,— 

(i) no income-tax shall be payable on a total income not exceeding Rs. 12,000; 

(ii) where the total income exceeds Rs. 12,000 but does not exceed Rs. 17,610, the 
income-tax payable thereon shall not exceed forty per cent, a the amount by which the 
total income exceeds Rs. 12,000. 

Surckarge on iicome-tax 

The amount of income-tax ‘computed in accordance with the preceding provisions of 
this sub-paragraph shall be increased by a surcharge for the purposes of the Union cal- 
culated at the rate of ten per cent. af such income-tax. 

Paragraph B 

In the case of every co-operative scciety,— 

Fates of tucome-fax 


(1) where the total income does 15 per cent. of the total income; 
not exceed Rs. 10,000 

(2) where the total income ex- Rs. 1,500 plus 25 per cent. of the 
ceeds Rs. 10,000 but does not ex- amount by which the total income 
ceed Rs. 20,000 exceeds Rs. 10,000; 

(3) where -the total income ex- Rs. 4,000 plus 40 per cent. of the 


ceeds Rs. 20,000 . amount by which the total income 
exceeds Rs. 20,000. 


Surcharge on income-tax 


The amount of income-tax computed in accordance -with the preceding provisions of 
this Paragraph shall be increased by a surcharge for purposes of the Union calculated at 
the rate of ten per cent. of such inccme-tax. 

Paragraph C 
Sub-paragraph I 

In the case of every registered firm, not being a case to which sub-paragraph I of. this 

Paragraph applies,—~ 
Rates of income-tax_ 


(1) where the total income does Nil; 
not exceed Rs. 10,000 

(2) where the total income ex- 5 per cent. of the amount by which: 
ceeds Rs. 10,000 but does not ex- > the total income exceeds Rs. 10,000; 
ceed Rs. 25,000 

(3) where the total income ex- Rs. 750 plus 7 per cent. of the | 
ceeds Rs. 25,000 but does not ex- . amount by which the total income |. 
ceed Rs. 50,000 | exceeds Rs. 25,000; 

{4) where the total income ex- Rs. 2,500 plus l 1S per cent. of the 
ceeds Rs. 50,000 but -does not ex- amount by which the total income 
ceed Rs. 1,00,000 exceeds Rs. 50,000; ' 

(5) where the total income 9x- Rs. 10,000 plus 24 per.cent. of the 
ceeds Rs. 1,00,000 s amount by which the total income” 


exceeds Rs. 1,00,000. 


F); 


: 1982 - ao: oS ,The Finance Act, 1982 = - E | ‘fact 14] us 
Surcharge on income-tax l 


The amount: of incom2-tax computed in accordance with the preceding provisions of 
. this sub-paragraph shall:be increased by ‘a surcharge for purposes: of the Union cal- 
culated at the rate of ten ‘per cent. of such income-tax. 
i sub-par agraph n | = = 

In the ease of every eid firm whose total income includes income derived from- 
a profession carried. on by it and the income so included is not less than fifty-one pos 
cent. of such total income, — 


Rates of income-tax - 


(1) where the total -income does : Nil; 
not exceed Rs. 10,000 | OS 
~ (2) where the total income ex- 4 per st of. the amount by which 
ceeds Rs. 10,000 but does not ex- . the ‘total income exceeds Rs. 10,000; 
ceed Rs. 25,000 
(3) where the “total income ex- - Rs. 600 plus ` 7 per at of the 
ceeds Rs. 25,000 but does not ex- © amount by which. the. total - income. 
ceed Rs. 50,000 exceeds Rs. 25,000; °° ` : E 
(4) where the total income ex- . Rs. 2,350 plus 13 per cent, of tho 
ceeds Rs. 50,000. bu does not ex- - amount by which the total income 
ceed Rs. 1,00,000 exceeds Rs. 50,000; 
(5) where the total income ex- _. - Rs:.8,850 plus 22 per cent. of the . 
-  @eeds. Rs. 1,00.000 os . . amount. by which the total income .-. 
D eo EE E exceeds Rs. 100,000. -  - 


"Surcharge on fncome-tax 


‘The amount of iticomeé-tax- “computed: in ETE N with’ the preceding. provisions » cof 
this sub-paragraph shall be increased by a surcharge- for parpose oŽ ‘he Union calculated 
at the rate of ten per cent. of such income- tax. a 


Explanation.— For . the purposes “of this Paragraph, “registered arm”. aiidis an un- 


registered firm assessed as a registered firm under Clause (b) of | Section 183 of the In- 
come-tax Act, .. | | 


Paragraph. D En i R 
In the case > of every local authority,— J ; | 


ae Rate of income-fax - 
On the- g whole of ihe total income - ` 50 ‘per cent, EF 


Surcharge on inconie-tax 


The. amount of indome-tan computed ' ät the rate Dadasidan specified ` shall: be. in-. 
creased by a surcharge. for the purposes: of the. Union calculated at. the. rate j m per. 
pene of -such income-tax. _ a l ee cae 

Paragraph E peas Ce ee = | 

In the casé of-a compaay;— ey 


s.es 


Rates of ücomo-tar 


q. In the case “of a domestic company,— 


' (1) Where the company is a com-. - - 
pany in which the public are > sub- ate gi Pe e , 
stantially interested — -© 2. he ae ee ee aeta 


(i) in a casé where the total i inet oo 45 pa ient of the tost- ‘income; ee i a 

. come does not exceed Rs. 1,00,000  — , eE 
Gi) in a case wheze the total itits 5s per cent. of ths total i income; 

come exceeds Rs. 1,00,000 ; 


- 1982 Acts/8 


114 [Act 14] 


(2) where the company is net a 
company in which the public are 
substantially interested,— 


(i) in the case of an industrial 
_eompany,— 


(a) where the total income 
does. not exceed Rs. 2,00,000 


(b) where the total income 
exceeds Rs. 2,00,000 


(ii) in any other case 


Provided that— 


(i) the income-tax payable by a domestic 


cempany, being a company in which the 
public are substantially interested, the total 
income of which exceeds Rs. 1,00,030, shall 
mot exceed the aggregate of— 


(a) the income-tax which would have been 
payable by the company if its total income 
had been Rs. 1,00,000 (the income of 
Rs. 1,00,000 for this purpose being com- 
puted as if such income included income 
from various sources in the same proportion 
as the total income of the company); and 


{b) eighty per cent. of the amount by 
which its total income exceeds Rs. 1,060,000; 
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55 per cent. of the total income; 
60 per cent. of the total income; 


65 per cent. of the total income: 


(ii) the invome-tax payable by a domestic 
company, not being a company in which the 
public are substantially interested, which is 
an industrial company and the total income 
of which exceeds Rs. 2,00,000, shall not ex- 
ceed the aggregate of — 


(a) the income-tax which would have been 
payable by the company if its total income 
had been Rs. 2,00,000 (the income of Rupees 
2,00,000 for this purpose being computed as if 
such income included income from various 
sources in the same proportion as the total 
income of the company); and 


(b) eighty per cent. of the amount by 
which its total income exceeds Rs. 2, 00 000. 


H. In the case of a company other than a do mestic company,— 


@ on so much of the total in- 
come as consists of — 


{a) royalties received from an 
Indian concern in pursuance of an 
agreement made by it with the 
Indian ‘concern after the 31st day 
of March, 1961 but before the 1st 
day of April, 1976, or 


(b) fees- for rendering technical 
services received from an Indian 
concern in pursuance of an agree- 
ment made by it with the Indian 
concern after the 29th day of 
February, 1964 but before the Ist 
day of April, 1976, 


and where such agreement has, in 
either case, been approved by the 
Central Government 


(ii) on the balance, if any, of the 
total income a, Gos 


) §9 per cent; 


70 per cent. 


Surcharge on income-tax 


The amount of income-tax “computed in accordance with the receding provisions. of 
this Paragraph shall be increased by a surcharge calculated at the rate of me and a half 


per cent. of such income-tax. 


1832 | 
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PART IV 
[See Section 2 (7) (e) 


RULES FOR COMPUTATION OF NET AGRICULTURAL INCOME 


Rule 1.— Agricultural income of the 
nature referred to in sub-clause (a) of Cl. (1) 
of Section 2 of the Income-tax Act shall be 
computed as if it were income chargeable to 
income-tax under that Act under the head 
“Income from other sources” and the provi- 
sions of Sections 57 to 59 of that Act shall, 
so far as may be, apply accordingly : 

Provided that sub-section (2) of Section 58 
shall apply subject to the modification that 
the reference to Section 40-A therein shall 
be construed as not including a reference to 
sub-sections (3) and (4) of Section. 40-A. 


- Role 2.— Agricultura! income of the 
nature referred to in sub-clause (b) or sub- 
clause: (c) of Clause (1) of Section 2 of the 
Income-tax Act [other than income derived 
-from any building. required as a dwelling 
house by the receiver of the rent or revenue 
or the cultivator or the receiver of rent-in- 
‘kind referred to in the said -sub-clause (c) 
shall be computed as if it were income 
chargeable to income-tax under that Act 
under the head “Profits and gains of busi- 
ness .or. profession” and the provisions of 
Sections 30, 31, 32, 34, 36, 37, 38, 40, 40-A 
[other. than sub-sections 3) and (4) thereof], 
41, 43 and 43-A of the Income-tax Act shall, 
so far as may be, apply accordingly. 


= Rule 3.— Agricultural income of the 
nature referred to in sub-clause (c) of Cl. (1) 
of Section 2 of the Income-tax Act, being 
income derived from ‘any building required 
as a dwelling house by the ‘receiver of the 
rent or revenue or’ the cultivator or the re- 
ceiver of the rent-in-kind referred to in the 
_ Said ‘sub-clause (c) shall be computed as if 
it were income chargecble to income-tax 
under that Act under ‘the head “Income from 
house property” and the provisions of Sec- 
tions 23. to 27 of that Act shall, so far as 
may be, apply accordingly: 


Provided that ‘sub-section (2) of the said 
Section 23 shall apply subject to the modifica- 
tions that the references to “total income” 
therein shall be construed’.as references to 
net agricultural: income and that the words, 
figures and letter “and tefore making any 
deduction under ‘Chapter VIA” shall be 
omitted. 


Rule 4-— Notwithstanding ning thing con- 
tained in any..other provisions of these: rules, 
in a case where the assessee derives. income 
from sale of tea grown and manufactured 


by him in India, such income shall be com- 
puted in accordance with Rule 8 of the In- 
come-tax Rules, 1962, and sixty per cent. of 
such income shall be regarded as the agri- 
cultural income of the asSessee. 


Rule 5.— Where the assessee is a partner 
of a registered firm or an unregistered firm 
assessed as a. registered firm under Cl. (b) of 
Section 183 of the Income-tax Act, which in 
the previous year has any agricultural jin- 
come, or is a partner of an unregistered firm 
which has not been assessed as a registered 
firm under Clause (b) of the said Sec. 183 
and which in the previous year has either no 
income chargeable to tax under the Income- 
tax Act or has total income not exceeding 
the maximum amount not chargeable to tax 
in the case of an unregistered firm but has 
any agricultural income, then, the agricul- 
tural income or loss of the firm shall be 
computed in accordance with these rules and 
his share in the agricultural income or loss 
of the firm shall be computed in the manner 
laid down in sub-section (1), sub-section (2), 
and sub-section (3) of Section 67 of the In- 
come-tax Act and. the share so computed 
shall be regarded as ‘the os at cnc income 

or loss of the assessee. > ' 


Rale 6.— Where the assessee is a member 
of an association cf persons or a body of 
individuals (other than a Hindu undivided 
family, a a company or. a firm) which in the 
previous year has either no income charge- 
able to’ tax under the Income-tax Act or has 
total income not exceeding the maximum 
amount not chargeable to tax in the case of 
an association of- persons or a body of in- 
dividuals (other than a Hindu undivided 
family, a company or a firm) but has any 
agricultural. income, then; the agricultural in- 
come or loss of the association or body shall 
be computed in accordance with these rules 
and the share:of the assessee in the agricul- 
tural income or loss so computed shall be 
regarded. as the = income or loss 
of the assessee.. | 


Rule 7. Where the result of the eens 
tion for the previous year in respect of any 
source of agricultural income is a loss, such 
loss shall be- set off against the income of the 
assessee, if. any, for that previous year from 
any. other source of agricultural income: 

-. Provided that where the assessee is a part- 
ner of an unregistered firm which has not 
been assessed as = registered. firm under 
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Act or is a member of an associatior of. per- 
sons or a body of individuals and the share 
of; the assessee.m the agricultural insome of 
the firm, association or body, as the case 
may- be, is a loss, such loss shall nct be set 
off against any income of the assessee from 
- any other source of agricultural inccme. . 


‘Rule 8— Any sum payable by the assessee 

on account of any tax levied by the State 
Government on the agricultural income shall 
be deducted in computing the agricultural 
income. 


Rule 9.— (1) Where the assessee has, in 


the previous year relevant to the aszessment. 


year commencing on the Ist day of April, 
1982, any agricultural income and the net re- 
sult of the computation of the agricultural 
income of the assessee for any one Dr more 
of the previous years relevant to the assess- 
ment years commencing on the lst day of 
April, 1974 or the Ist day of April, 1975 or 
the Ist day of April, 1976 or the ist day of 
April, 1977 or the Ist day of April, 1978 or 
the Ist day of April, 1979 or the Is! day of 
April, 1986 or the ist day of April, 1981, is 
a loss, then, for the purposes of sub-sec. (2) 
of S. 2 of this Act,— 


‘(i) the loss so computed for the previous 
year relevant to the assessment yecr com- 
mencing on the Ist day of April, 1974, to 
the extent, if any, such loss has not been set 
off: against the agricultural income for the 
previous year relevant to the assessment year 
commencing on the ist day of Apzil, 1975 
or the. Ist day of April, 1976 or the Ist day 
of April, 1977 or the Ist day of Apgil, 1978 
or the lst day of April, 1979 or the Ist day 
of April, 1980 or the Ist day of April, 1981, 


(ii) the loss so camputed for the -previous 
year relevant to the assessment year com- 
menting cn the Ist day of April, 1975, to 
the extent, if any, such loss has not been set 
off against the agricultural income for the 
previous year relevant to the assessment year 
commencing on the Ist day of April, 1976 
or the Ist day of April, 1977 or the ist day 


of April, 1978 or the Ist day of April, 1979 . 


or ‘the Ist day of April, 1980 or the Ist day 
of April, 1981, 


Gi) the loss so Seer ey for the previous 
year relevant to the assessment year com- 
mencing on the Ist day of April, 1976,- to 
the extent, if any, such loss has not been set 
_ Off .against. the -agricultural income. for the 
previous year relevant to. the assessment: year 
- commencing on the Ist day of: April,..1977 
or the 1st day of April; 1978 or the Ist day 
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of April, 1979 or the. ist ay of. April, 1980°: 
or :the Ist day of April;. 1981, 


(iv) the loss so computed for the previous 
year relevant to the assessment year com- 
mencing on the Ist day of April, 1977, to the 
extent, if any, such loss has not been set off 
against the agricultural income for the pre- 
vious year relevant to the assessment year 
commencing on the Ist day of April, 1978 
or the ist day of April, 1979 or the Ist day 
of April, 1980 or the Ist day of April, 1981. 


(v) the loss so computed for the previous 
year relevant to the assessment year com- 
mencing on the Ist day of April, 1978, to 
the extent, if any, such loss has ‘not been set 
against the agricultural income for the pre- 
vious year relevant to the assessment year 
commencing on the Ist day of .April, 1979 
or the Ist day of April, re. or- the Ist day 
of April. 1981. 


(vi) the loss sc computed for the previous 
year relevant to the assessment year- com- 
mencing on the ist day of April, 1979, to 
the extent, if any, such loss has not been set 
off against the agricultural income for the 
previous year relevant to the assessment year 
commencing on the Ist day of ere 1980 
or ihe ist day of April, 1981, 


(vii) the loss so computed for the previous 
year relevant to the assessment year com- 
mencing on the ist day of April; 1980, te 
the extent, if any, such loss -has not been set 
off against the agricultural income for the 
previous year relevant to the assessment year 
commencing on the ist day of April, 1981, 
and 


(viii) the loss so computed for the pre- 
vious year relevant tọ the - assessment year 


` commencing on the ist day of April, 1981, 


shall be set off against the agricultural -in- 
come of the assessee for the previous year 
relevant to the assessment year commencing 
on the Ist day of April, 1982. 


(2) Where the assessee has, in the previous 
year relevant to the assessment year com- 
mencing on the ist day of Apr., 1983 or, if by 
virtue of any provision of the Income-tax 
Act, income-tax is to be charged in respect 
of the income of a period other than that 
previous year, in such other period, any agri- 
cultural income and the net result. of the 
computation of the agricultural income of 
the assessee for any one or more of the pre- 
vious years relevant to the assessment years 
commencing on the Ist day of April, 1974 
or the 1st day of April, 1975 or the Ast day 
of April, 1976 .or. the Ist, day. of April, 1977 
or the ist day. of. April, 1978. .or-the Ist day 


of April,. 1979 or. the. Ist day -of “April, 1980- 


É 


Ye; 


ous year relevant to 


1982 


or the ist day: of April, 1981 or the Ist day 
of “April, :1982, ʻisa loss, zhen, for the’ pur- 
poses of sub-section (6) of Section 2 of ‘this 
ae oe , 


‘@ the loss so ‘computed for the previous 
year relevant to the assessment year com- 
mencing on the-ist day of April, 1974, to 
the extent, if any, such ‘oss has not been 


- set off against the agricultural income for the 


previous year relevant to the assessment year 
commencing on the Ist day of April, _ 1975 
or the Ist day of April, 1376 or the Ist day 
of April, 1977 or the Ist day of April, 1978 
or the Ist day of April, 1979 or the Ist day 
of April, 1980 or the Ist day of April, 1981 
or the Ist day of April, 1982, `` 


(ii) the loss so computej for the previous 
year relevant to the assessment year com- 
mencing on the ist day of April, 1975, to 
the extent, if any, such loss has not been set 
off against the agricultural income for the 
previous year relevant to the assessment year 
commencing on the ist day of April, 1976 
or the Ist day of April, 1377 or the lst day 
of April, 1978 or- the Ist Jay of April, 1979 
or the ist day of April, 1380 or the ist day 
of April, -1981 or the ist day of April, 1982, 


(iii) the loss so computed for the previous 
year relevant to the assessment year 
mencing on the Ist day of April, 1976, to 
the extent, if any, such loss has not been 
set off against the agricultural income for 
the previous year relevant to the assessment 
year commencing-on the Ist day of April, 
1977 or the ist day of April, 1978 or the 
Ist day of April, 1979 or the ist day of 
April, 1980 or the ist day of April, aver or 
the Ist day of April, 1982, 


(iv) the loss so computed for the previous 
year relevant to the assessment year com- 
mencing on the Ist day of April, 1977, to 
the extent, if any, such loss has not been 
set off against the agricultural income for 
the ‘previous year relevant to the assessment 
year commencing on the Ist day of April, 
1978 or the ist day of Apzil, 1979 or the 
Ist day of April, 1980 or the 1st day of April, 
1981 or the Ist day of April, 1982, 


(v) the loss so computec for the previous 
year relevant to the assessment year `comi- 


‘mencing on the Ist day of April, 1978 to the 


extent, if any, such loss has not been set off 
against the agricultural income for the previ- 
the ` assessment year 
commencing on the Ist day of April, 1979 


.or the’ Ist day of “April, 1680’ or the Ist day. 


of April, 1981 or the Ist day of April, 1982, 
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(vi) the loss so computed for the previous. 
year relevant to the assessment year com- 
mericing on the Ist’day of: April, 1979 to 
the extent, if any, such loss has not been set 
off against the agricultural. income’ for the 
previous year. relevant to the assessment year 
commencing on the ist day of April, 1980 
or the Ist day of April, 1981 or er ae day 
of April, 1982, 

(vii) the loss.so ccmputed for the previous 
year relevant to the assessment year com- 
mencing on the ist day of -April, 1980 to 
the extent, if any, such loss has . not been 
set off against the agricultural income for 
the previous year relevant to the assessment 
year commencing on the Ist day of April, 
1981 or the ist day of April, 1982, E 

(viii) the loss so computed for the previous 
year relevant to the assessment year com- 
mencing on the Ist day of April, 1981, to 
the extent, if any, stch loss has not been 
set off against the agricultural income for 


`- the previous year relevant to the assessment 


year commencing on the Ist day of April, 
1982, „and l 

(ix) the loss so computed for the previous 
year relevant to the assessment year com-. 
mencing on the Ist day of April, 1982, 
shall be set off against the agricultural in- 
come of the assessee for the previous year 
relevant to the assessment year commencing 
on the Ist day of April, 1983, or the period 
aforesaid. 

(3) Where: a cere has occurred in the 
constitution of a firm, nothing in sub-rule (1) . 
or sub-rule (2) shall entitle the firm to set. 
off so much of the boss proportionate to the: 
Share of a retired or deceased partner com- 
puted’ in the manner laid down in  sub-sec+ 
tion (1), sub-section (2) and sub-section. (3) 
of Section 67 of the Income-tax Act as ex- 
ceeds his share of profits, if any, of the pre- 
vious year. in the firm, or entitle any partner 
to the benefit of any portion of- the said 
loss (computed in fhe manner aforesaid) 
which is not apportionable to him. 

(4) Where any person deriving any agri- 
cultural income from any source has been 
succeeded in such. capacity by another per- 
son, otherwise than by inheritance, nothing 
in sub-rule (1). or sub-rule (2) shall entitle 
any person, other than the person incurring 
the loss, to have it set off under sub-rule (1) 
or, as the case may be; sub-rule (2).: 

(5) Notwithstanding anything contained in 
this rule, no loss which -has not been. deter- 
mined by the Income-tax Officer under. the 
provisions of these rules or- the: rules . con-: 
tained: in Part IV of the: First Schedule to’ | 


_ the Finance Act, 1974; or -of the First Sche- — 
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dule to the Finance Act, 1975, or of the 
First Schedule to the Finance Act, 1976, or 
of the First Schedule to the Finance (No. 2) 
Act, 1977, or of the Schedule to thz Finance 
Act, 1978, or of the First Schedule to the 
Finance Act, 1979, or of the First Schedule 
to the Finance (No. 2) Act, 1980, or of the 
First Schedule to the Finance. Act, 1981; 
shall be set off under sub-rule (1), >r, as the 
case may be, sub-rule (2).: 


Role 10.—Where the net result of the 
computation made in accordance with these 
rules is a loss, the loss so computed shail be 
ignored and the-net agricultural income shall 
be deemed to be nil. 
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Rule 11.— The provisions of the Income- 
tax Act relating to procedure for assessment 
(including the provisions of Section 288-A 
relating to rounding off of income) shall, 
with the necessary modifications, apply in 
relation to the computation of the net agri- 
cultural income of the assessee as they apply 
in relation to the assessment: of the total in- 
come, 





Rule 12. r the purposes of computing 
the net agricultural income of the assessee, 
the Income-tax Officer shall have the same 
powers as he has under the Income-tax Act 
for the purposes of assessment of the total 
income. 


THE SECOND SCHEDULE 
~ (See Section 43): 


PART I 


In the First Schedule to the Customs Tariff 
Act,— 

(i) in Chapter 27,— 

{1) for Note 5, the following Note shal 
be substituted, namely :— 


‘5. “Flash point” shall be determined in 


accordance with the tests prescribed in this — 


behalf in the rules made under tke Petro- 
leum Act, 1934 (30 of 1934)’; 

(2) after Note 6, the following lote shall 
be inserted, namely :— 

‘7, “Carbon residue” and “colour compa- 
Tison. test” shall be determined or done in 
the manner prescribed in this behelf by the 
Central Government by notificatior. -in the 
Official Gazette’; 

(3) in Heading No. 27.10,— ii 

(a) in sub-heading No. (2), in celumn: (2), 
for the words and figures “which has its 
flashing point below 24.4° Centigrade”, the 
words and figures “which has its flash point 
below 25° Centigrade” shall be substituted; 

(b) in sub-heading No. (3), in column (2), 
for the words “which has a smoke point’ of 
twenty millimetres or more”, the words 
“which has a smoke point of eighteen milli- 
metres or more” shall be substituted; 


(c) in sub-heading No. (5), in colamn (2),—~ 
(1) the words “and vaporising vil” shall 
be omitted; 


(2) for the words and figures “which has 


its flashing point:at or above -24.4° Centi- 
grade”, the words and figures - ‘which has 
its flash point at or above 25° Centigrade” 


shall be substituted; - 


(3) for clauses (i) and (ii), the following 
clzuses shall be substituted, namely :— 


“(i) the oil has a smoke point of 10 milli- 
metres or more but less than 20 millimetres, 
or 


(ii) the oil has a smoke point of less than 
10 millimetres but has a viscocity of less 


than 50 seconds by Redwood I Viscometer 


at 37.8° Centigrade and satisfies the foilow- 
ing conditions : : 


(a) leaves carbon residue of less than 
4 per cent. by weight when: tested by Rams- 
bottom Carbon Residue Apparatus, and -` 


' (b) is lighter in colour than 0.04 Normal 
Iodine solution when tested by colour com- 
parison test”; . 


(d) in sub-heading No. 
(2);— i 

(1) for clauses (i) to (iii), the following 
clauses shall be substituted, namely :— 

“(i) has its flash point at or above oo 
Centigrade, 

(ii) has a smoke point of less 
millimetres, 

` (iii) leaves carbon residue of not less than 
4 per cent by weight. when tested by Rams- 
bottom Carbon Residue Apparatus, 


(6), 


in column 


than 10 


(iv) is as dark as, or darker than, 0.04 
Normal Iodine ` solution when tested by 
colour comparison. test, and”; 

(2) clause (iv) shall be renumbered as 


clause (v); 


in column (3), the eniry 
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(e) in sub-heading No. (7), in column (2),— 

(1) for clauses (i) to (fii), the following 
clauses shall be substituted, namely :— 

“G) has its flash point at or above 66° 
Centigrade, 

(ii) has a smoke pomt of 
millimetres, . 

(iii) leaves carbon sidis of not less than. 
4 per cent. by- weight when tested by Rams- 
bottom Carbon Residue Apparatus, 

(iv) is as dark as, or darker than, 0.04 
Normal Iodine solution when tested by 
colour comparison test, and’ 

(2) clause (iv) shall te ‘tenumbered as 
clause (v); 

(£) in sub-heading No. (8), in column (2), 
for the words “flashing point’, the words 
“flash point” shall be sukstituted; 

(g) in sub-heading No. (9), in column (2), 
for the words “flashing point”, the words 
“flash point” shall be substituted; 

(ii) in Heading No. 32.94/12,— 

(1) in sub-heading No. (1), for 
in column (3), the enit “150%,” 


less than 10 


the entry 
shall be 


~ substituted; 


(2) in ub headin? No. 
in column (3), the entry 
substituted; 

(3) in sub-heading No. 
in column (3), the entry 
substituted; i 

(4) in sub-heading No. 
in column .(3); the eny 
substituted; 

{5) in sub-heading No. 
m column (3), the entry 
substituted; 

(6) in sub-heading No. 


(2), for 
“150%” 


the entry 
shall be 


(3), for 
100 %” 


the entry 
shall be 


(4), for 
“100 % 29 


the entry 
shall be 


<5), for 
“100 % $3 


the entry 
shall be 


6), for 
“100% » 


the entry 
shall be 
substituted; 


(7) in sub-heading No. (7), for the entries 
in columns (3) and (4), the entries “100%” 
and “90%” shall, respectively, be substituted; 

(iii) in Heading No. 79.01/06, for the 
eniry in column (3), the entry “150%” shail 
be substituted; 


(contd. on ccl. 2) y 
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(iv) in Heading No. 45.01/04, for the 
entry in column (3), the entry “60%” shall 
be substituted; 

(v) in sub-heading No. (2) of Heading 
No. 48.01/21, for tke entry in column (3), 


the entry “40% plus Rs. 1,000 per tonne” 
shall be substituted; 
(vi) in Heading No. 73.03/05, for the 


entry in column (3). the entry “60%” shall 
be substituted; 

(vii) in Heading No. 73.13,— 

(1) in sub-heading No. (1), for the entry 
in column (3), the entry “60%” shall be 
substituted; 

(2) in sub-heading No. (2), for the entry 
in column (3), the entry “60%” shall be 
substituted; 

{viii} in sub-heading No. (2) of Heading 
No. 74.07/08, for the entry in. column’ (3), 
the enfry “100%” shall be substituted; 

(ix) in sub-heading No. (2) of Heading 
No. 79.01, for the 2ntry in column (3), the 
entry “60%” shall be substituted; 

(x) in sub-heading No. (2) of Heading 
No. 84.51/55, for the entry in column (3), 
the entry “100%” shall be substituted; 

(xi) in Heading No. 85.16, for the 
in column (3), the entry “100%” 
substituted; 

(xii) in Heading No. 85.17, for the entry 
in column (3), the entry “100%” shall be 
substituted; 

(xiii) in Heading No. 85.28, for the entry 
in column (3), the entry “100 %” shall be 
substituted; 

{xiv} in sub-heading No. (1) of Heading 
No. 90.08, for the ealtry in column (3), the 
entry “100% ” shall 52 substituted; 

(xv) in Heading No. 90.13, for the entry 
in column (3), the entry “100%” shall be 
substituted; 


(xvi) in sub-heading No. (2) of Heading 
No. 90.29, in columr (2), for the words 
“similar semi-conductor devices or electronic 
microcircuits”, the words “similar sémi-con- 
ductor devices or light emitting diodes or 
electronic miicrocircuits” shall be substituted. 


entry 
shall be 





oil) 


PART H 
e Heading Sub-heading Rate of duty Duration 
No. No. and Standard Prefer- when rates 
description ential of duty are 
: of article Areas protective 
a) (2) (3) (4) (5) 
In the First Schedule to the Cutoms Tariff Act, in Heading No. 29. 01/43; after sub- 
heading No. (21), the following sub-headingshall be inserted, namely :— — | r 
“(22) Aniline 100% Sxi E eee 
(aniline E 7 = 





"~ 
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In. the Second Schedule to the’ Customs Tariff. Act, in Heading 1 No.: 12, “for each of “ 
the entries in column (3), the entrr “10%” shall be substituted, es 


THE THIRD SCHEDULE 
(See Section 49) 





Item No. «+> Description of goods ` © | Rate of duty 
(1) | (2) Do . B 


In the First Schedule to the Central Ex cises Act — 
(i) In Item No. 6, in the entry in’ the second column,— 


(a) for the words “which has its flashing point below seventy-six ae of Fahren- 
heit’s thermometer”, the words “whch has its flash point below a os or 
Centigrade thermometer” shall be substituted; 


_(b) for Explanation II, the following Ex planation shall be: substituted, sdniely — 

‘Explanation H.— “Flash point” shall be determined in accordance with-the tests spe: ; 
cified in this behalf in the rules made under the Petroleum Act, 1934 (30 of 1934)’; 

= Gi) for Item No. 7, the following Item shall be substituted, namely ; =: 


= *7. Kerosene (which is ordinarily used asg 
an iluminant in oil burning lamps), 
"and Aviation Turbine Fuel, thet is to 
say, any mineral oil (excluding. mineral ` 
colza oil and turpentine substitute) 
which has a smoke point of eighteen 
-. millimetres or more.and ‘has a “inal boil- . 
. ing point not exceeding three hundred | 
degrees of Centigrade thermometer—. ~ th EE ee mo: 
(i) Aviation Turbine Fuel.. oh 8 © e'o - Five hundred - T 
l l , a Der ‘Kilolitre zo ati 
3 a fifteen -: degrees - of | 


nan eae m ae 3 ee Centigrade thermo- : 
i CE i ote io C mèter. f 
(ii) Others. l i OO O Five hūndred rúpeëš 


i = ste per kilolitre «at. 
| fifteen . degrees . of - 
” Centigrads thermo- . 

meter. 


Explancéion 1— The expression “mineral oil” has fhe meaning assigned to it in Ex- 
planation I to Item No. 6. 


= Explanation i.— “Smoke. point” shall bs determined in the apparatus known as’ the 
Smoke point Lamp in the manner. specified in this behalf by the Central Government i 

by notification in the Official Gazette. s, 

. Explanation MM.— “Final boiling . point” shall be diend -in ‘the indie eee it 

in this behalf by the Central Government by notification in the Official Gazette; > ` 
(iii) for Item No. 8, the following ` Item sha a substituted, namely :— 


8. Refined Diesél Oils, that is to say, any. | _ ‘One thousand rupees, - 
mineral oil (excluding mineral colza oil = = 7 per kilolitre at 
and turpentine substitute); which has its <` >. .. °° ‘fifteen -degrees of., 
flash point at or above twenty-five ` 7 Centigrade thermo- 
degrees of Centigrade thermometer, ‘and a meter. ` 
satisfies either of the following require- Be Sei Patterns anaes z 
ments :— ee eee ee 


i) the-oil has a 1 smoke point of ii milli- 
metres or more but less than twerty tilli- 
metres; of f 


i 
p 
Š + 


oil” and “smoke point” have the meanings 


+ 
@ 
4 
22 4 


i 
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(ii) the oil has a smoke point of less than 
ten millimetres but has a viscosity of less 
than ‘fifty seconds by Recwood I 'Viscormeter 


at 37.8 degrees of Centigrade thermometer _ 


and satisfies. the following .conditions:— 

(a) the oil leaves carban. residue - of lesg 
than 4 per cent. by weight when tested by 
Ramsbottom Carbon Eesidue Apparatus, 
and 


(b) the oil is lighter in colour than 0.04 


(3) 





Normal Iodine- solution when tested ` by 


colour comparison ` test; 


Explanation I.— The expressions “mineral 
oil” and “flash point” have the meanings 


respectively assigned to “hem in Explana- — 


tions I and II to Item No. 6, and the ex-. 


pression “smoke point” Eas the meaning as- 
signed to it in Explanation II to Item No. 7. 


Explanation I.— “Carbon residue” and. 


“colour comparison test” shall be determined 


or done in the manner specified | in this be 


half by the Central Government by notifica- 
tion in the Official Gażette, i 


Explanation MI.— This Item does not in- 
clude— _ 


{a} base mineral oils (suitable for use in 
the manufacture, . of _ lubricating ails and 
greases), including mineral ' oils commonly 
known as Transformer oil base stock op 

. Transformer oil. feed. stock; and 


(b) lubricating oils . incliding spindle oils, 


flushing oils and jute batching oils’; 
- (iv) for Item - ‘No. 9, :the following Item 


‘9. Diesel oil, not otherwise specified, that 
is to say. any mineral oil which— 


r 


(i) has a smoke point of less than. ten 
millimetres, . . 


(if) possesses a viscosity of less than one 
hundred seconds by Redwood I Viscometer 
at 37.8 degrees of, Centigrade. thermometer, 


shall be substituted, ers p<: 
Two hundred rupees 


per kilolitre at- 


jifteen degrees of 
Centigrade - - thermo-. 


. meter. =» ~ 7 Ng aes 


(iii) leaves carbon, residue of: not: less than © 


4 per cent, by weight when tested by Rams- 
bottom: n'ai date Residue Apparatus, and- 


Teti 5 


~ 


‘Explanation — “The expressions “mineral 


respectively assigned to them in. Explana- 


.tion I to- Item No. 6 and Explanation II to ` 
Item No. 7, and the expressions “carbon 
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(1) (2) (3) 


residue” and “colour comparison test” have 
the meanings assigned to them in Explana- 
lion I to Item No. 8’; 


(v) for Item No. 10, the following Itemshall be substituted, namely :— 


‘10. Furnace Oil, that is to say, any mine- One hundred and 
ral oil which— _ fifty rupees per 
-kilolitre at fifteen 

degrees of’ Centi- 

grade thermometer. 








G) has a smoke point of less than ten 
millimetres, 


(ii) possesses a viscosity of one hundred 
seconds or more by Redwood I Viscometer 
al 37.8 degrees of Centigrade thermometer, 


(iii) leaves carbon residue of not less than 
+ per cent, by weight when tested in Rams- 
bottom Carbon Residue Apparatus, and 


(iv) is as dark as, or darker than, 0.04 
Normal Iodine solution when tested by . : 
colour comparison test. 


Explanation I.— The expressions “mineral 
oil” and “smoke point” have the meanings 
respectively assigned to them in Explana- 
tion I to Item No. 6 and Explanation II to 
Item No. 7 and the expressions “carbon resi- | 
. due” and “colour comparison test” aave the 
meanings assigned to them in Explanation I 


fo Item No. 8. 
Explanation T.— This Item does not in- 
clude— 


(a) base mineral oils suitable for use in 

the manufacture of lubricating cils and 

greases; and 
(b) lubricating oils including axle oil’; | | : 
(vi) for Item No. 11, the followirg Itemshall be substituted, namely :-— 
“11. Coal (excluding Lignite) and Coke 


all sorts, including Calcined Petro- 
leum Coke; Asphalt, Bitumen and 


Yar— l 
l ; l l i 7 
(1) Coal and coke not elsewhere spe- . Fen _ rupees per 
fied. ; metric tonne. x 
(2) Petroleum coke, other tban cal- l Twenty per cent 


ad valorem plus two 
thousand rupees pes 
metric tonne. 


cined petroleum coke. 


(3) Calcined petroleum coke. Twenty per cent 
7 ad valorem. 
(4) Asphalt and bitumen (including ae ¥wo hundred rupees 


cutback bitumen and asphalt) natural ' per metric tonne. 


or produced from petroleum or shale. 


F 
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(5) Tar distilled from coal or lignite 
and other mineral tars, including par- 
tiālly distilled tars and blends of 
pitch with creosote oils or with other 
coal tar distillatior. products. 
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One hundred rupees 


il 


per meiric tonne”; 


(vii) for Item No. 11A. the following Item shall be substituted, namely : — 


“11A. All products derived from refining 
of crude petroleam or shale (whe- 
ther liquid, semi-solid or solid in 
form), not otherwise specified, in- 

cluding lubricating oils and greases 
and waxes — 
(1) Mineral turpentine oil. 


~ 


(2) Waxes. 


(3) (a) Base mineral oils (suitable 

for use in the manufacture of lubri- 
cating oils and greases), including 
mineral oils commonly known as 
Transformer oil base stock of 
Transformer oil feed stock; 
(b) Lubricating oils (including spin- 
dle oils, flushing oils, jute batching 
oils and axle oÏ) and lubricating 
greases. 

(4) Others. 


Twenty per cent. 
ad valorem plus four 
hundred rupees per 
mefric tonne. 
Twenty per cent 
ad valorem plus six 
hundred rupees per 
metric tonne. 


-fhree thousand and 


five hundred rupees 


per metric. tonne. 


Three thousand and 
five hundred rupees 
per metric tonne. 


Twenty per cent. 
ad valorem plus two 
thousand rupees pes. 
metric tonne’ 


(viii) after Item No. 11A, the following Item shali be inserted, namely :— 


“IHAA. Petroleum Gases— 
_ ($) Liquified pztroleum gases. | 


; (2) Other petroleum gases and 


gaseous hydrocarbons derived from 
refining of crude petroleum or shale. _ 


Gx) Item No. 11C shal’ be omitted; 
(x) Item No. 11D shal be omitted: 


Four hundred rupees 
per metric tonne. ` 
Twenty per- -cent. 
ad valorem ‘plus two 
thousand rupees per 
metric tonne”; 


(xi) for Item No. 15A, the following Item shall be substituted, namely :— 


‘15A. Artificial or syrthetic resins and 
plastic materials; and other mate- 
rials and articles specified below— 

(1) Condensation, polycondensa- 
tion and polyaddition products, 
whether or not modified or poly- 
merised, and whether or not linear 
{for example, pheno-plasts, amino- 
plasts, alkyds, polyallyl esters and 
other unsaturated polyesters, sili- 
cones); polymerisation and co-poly- ` -7 
‘merisation products (for example, 


Fifty per cent. : 
< ad valorem, ` ` 
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polyethelene, 
pelyisobutylene, polystyrene,- poly- 
vinyl chloride, polyvinyl acetate, 
. polyvinyl chloroacetate ard other 


polyvinyl derivatives, polyacrylic 
and polymethacrylic § d2rivitives, 
ccnmaroneindene resins); regenerat- 


ea cellulose; cellulose nitrate, cellu- 
lere acetate and other cellulose 
esters, cellulose ethers ard other 
chemical derivatives. of cellulose, 
- plasticised or. not (for example, col- 
Iedions, celluloid); vulcanised fibre; 
hardened proteins (for example, 
hardened casein and hardened 


gelatin); natural resins modified by. 


fusion (run gums); artificial resins 
obtained by esterification of natural 
resins or of resinic acids (ester gums); 
chemical derivatives of natural 
rubber (for example, chlorinated 
rubber, rubber hydrochloride, oxi- 
dised rubber, cyclised rubber); 
other high polymers, artificial resins 
and artificial plastic materials, in- 
cluding aliginic acid, its salts and 
esters; linoxyn. : 
(2) Articles of materials describ- 
ed in sub-Item (1), the following 
namely :— l 
Boards, sheeting, sheets and films, 
whether lacquered or metallised or 
laminated or not; lay flat tubings 
not containing any textile. material. 
(3) Polyurethane foam. 


_ (4 Articles made of poleurethane 
foam. 
Explanation L— Sub-item oY coes not 
_ include,— 
- (i) polyurethane foam; 
(ii) artificial waxes; 
(iii) starches (including dextrin and other 
forms of modified starches). 


Explanation H.— In sub-Item (1), “con- 
densation. polycondensation, polvaddition, 
polymerisation: and co-polymerisation pro- 
- ducts” are to be taken to apply only to 
` goods of a kind produced by chemical syn- 
‘thesis answering to, one of | 
descriptions :— 

(a) artificial Petes, 
sesins; 

: (b) silicones; 

(c) resols, liquid polyisobutylene, and simi- 





including artificia] 


_. lar artificial i aadared of oe 2 
=e Hen nen 


* 
so bee A ‘ 
Nak po 
aE as zF ` 
A re Er aE fe 
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polytetrahalozthylenes, 4 


the following. _ 


Fifty per cent.. 
. ad valorem. 


Seventy-five per cent. 
ad valorem. 
: Seventy-five per cent, 
ad valorem. 


i . 
A Se 


è 
~ 
z 
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qd) ~ | A (2) 


mmga tae ee 
a » 


(3) 





Explanation. HI.— Sut-Item (1) is to be 


taken to apply to materials in the following à 


forms only :— 

(a) liquid or pasty (including emulsions, 
dispersions and solutions); 

(b) blocks, lumps, powders (including 
moulding powers), granules, flakes and simi- 
lar bulk forms; 

(c) waste and scrap.’; 

(xii) Item No. 15-B shall be omitted; 

(xiii) Iiem No. 15-BB shall be omitted; 

(xiv) in Item No. 16-A, after sub-item (1), 
namely :— 


“Explanation.— This sub-item includes 
articles made of latex foam sponge.” 


(xv) for Item No. 16-E, the following Item 


*16-B. Wood and articles of Wood, 
The following, namely :— 


Plywood, Block Board (including 
Flush Doors), Lamia Board, Batten 
Board, Hard or Soft Wall Boards 
or Insulating Board and Veneered. 
Panels, whether or not containing 
any material other than wood; Cel- 
lular Wood Panels; Building Boards - 
of Wood Pulp or of Vegetable Fibre, 
whether or not bonded with natural or 
artificial Resins or with similar Bin- 
ders; artificial or reconstituted Wood 
being :Wood:- Shavings, Wood Chips; 
Sawdust, Wood.Flour or other Ligne- 
ous Waste Agglomerated with natural 
or artificial Resins or other Organic 
„Binding Substances, in Sheets, 
Blocks, Boards or the like: and Im- 
_- proved Wood, all. sorts, whether in 
Sheets, Blocks, or.in any other Form, 
including articles of improved Wood. 
_ Explanation.— In this Item, “im- 
proved wood” means wood which 
has been subjected to chemical or 
physical treatment (b2ing, in the case 
of layers bonded together, treatment 
in excess of that needed to ensure a 
good bond), and wh:ch has thereby 
acquired increased censity or hard- 
ness together with improved mechani- 
cal strength or ‘resistance to chemi- 
cal or electrical agenczies.’; 


(xvi) for Item No. 17, the followin g Item shall’ be substituted, namely :— 


“17. Paper and Paper Board, all Sorts in 


: . cluding pasteboard, mill-board, straw- 


board, cardboard and corrugated board), 
and articles thereof szecified below, in oF 
in. relation to the menufacture of which 
any process is ordinazily ‘carried on witb 


. the aid of power-— 


the following Explanafion shall be inserted, 


shall be substituted, namely ~ > 


Thirty per cent. 
ad valorem. 


z ¢ 
a aes tuc a 
E ‘ ” 
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(1) (2) | 7 (3) 
(1) Uncoated and coated printing Twenty-five per 
and writing paper (other than poster cent, ad valorem. 
paper) 


(2) Paper board and all other kinds 

. of paper (including paper or paper 
- boards which. have been subjected to 
various treatments such as‘ coating, 

impregnating, corrugation, creping 

and design printing), not elsewhere 


specified— 
(a) All sorts of paper commonly Forty per cent- 
known as kraft- paper, including ad valorem. 


paper and paper board of the type 
known as Kraft liner or corrugat- 
ing medium, of a substance equal 
to or exceeding 65 grams per 
square metre in each case. | 


(b) Others. _ Whirty-two and a 
half per cent. ad 
valorem. 

(3) Carbon- and other copying . Thirty-two and 
papers (including duplicator stencils) a half per cent 
and transfer papers, whether or not ad valorem. 
cut to size and whether or not put up 
in boxes. , . 

(4) Boxes, cartons, bags and other Thirty-two and a 
packing containers (including fftten- half per cent. ad - 
ed or folded boxes and flattened or valorem.”: e 23 


folded cartons), whether or not print- 

ed and whether in assembled cr un- 

assembled condition. 

(xvii) in sub-item TI of Item No. 18, in the second column, tor Entries (i) and ii), 
the following entries shall be subst:tuted namely :— 
(i) not containing any man-made 
fibres of non-cellulosic origin; 
(ii) containing man-made fibres of 
non-cellulosic origin.” 

(xviii) in Item No. 18-A, in the second column, for Entries ( a) and (ii), the following 
entries shall be substituted, namely :— 

“(i) not containing any man-made 
fibres of non-cellulosic origin; 
(ii) containing man-made fibres of’. 

non-cellulosic origin.” 

(xix) in Item No. 23, for the entry in the third cólumn against sub-item (1). the 
entry “Two hundred rupees per metric tonne.” shall be substituted; 

(xx) in Item No. 23-A, for the entry in the third column against sub-item (1), the 
entry “Thirty-five per cent. ad valorem plus five rupees and fifty paise per millimetre 
thickness per square metre.” shall be substituted; 

(xxi) in Item No. 26-B, for the entries in the third column against site ta (1), (1a), 


(2), (2a) and (3), the entries “Three thousand two hundred and seventy-five rupees per 

metric tonne.”, “Three thousand two hundred and seventy-five rupees per metric tonne.”, 

“Three thousand eight hundred rupees per metric tonne.”, “Four thousand seven hundred 
and fifty rupees per metric tonne” and ee per cent. advalorem. * shall respectively - 
be substituted; 


(xxii) in item No. 27, for each of the entries. in. the third aici the antes “Fifty 
~ percent, ad: ‘valorem plus four thousand rupees per metric tonne.” shall: be substituted; 


t 
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(1) (2) 


(3) 





(xxiii) in Item No. 27-A, for each of the entries in the third column against sub- 


items (1) and (2), the entry “Eight hundred and forty rupees per metric tonne.” shall be 
substituted: 
(xxiv) in Item No. 30, after Explanation Hi, the pone wns Explanation shall be in- 
serted, namely :— 


“39. 


“47. 


“Explanation Ti— 


This Item includes motors equipped with gears or gear boxes.”; .- “ 


(xxv) after Item No 37-B, the following Item shall be inserted, namely :— 
“37BB. Television Image and Sound Re- 


corders and Reproducers (including 
Video Cassette Recorders and Re 
producers and Videc Cassette Decks), 
whether or not in combination with 
one or more of the following :— 


(i) Television Sets, 
(ii) Radios (incuding Transistor 
Sets), 


(Gii) Television Cameras (includ- 
ing Video Cameras). 


Twenty-five per cent, 
ad valorem.”; 


(xxvi) after Item No. 37-C, the following Item shall be inserted namely :— 
“37-CC. Television Cameras (including 


Video Cameras). 


Twenty-five per 
cent. ad valorem.”: 


(xxviii) for Item’ Nc. 39, the following Item shall be substituted, namely — 


Lighters not elsewhere specified. 


“Lighter” means any mechanical, che- 
mical, electrical -or electronic (con- 
lainining piezo-electric materials} con- 
trivance for causing ignition, which 
is portable and which operates by 
producing a spark or flame wheihep 
by itself or when brcught into contact 
with gas, and includes a lighter issued 
from a factory in an incomplete state 
or requiring for its completion the 
addition of a flint. `. 


, Three rupees per 
lighter.’; 


(xxviii) after Item 46, the following Item ‘shall be inserted, namely z= 


Electronic Machines for Games of 
Skill or Chance (inc_uding Electronic 
Machines used for Television Games 
and Video Games). 


xxplanation.— . “Electronic ma- 
chines” means machines and ap- 
paratus containing thermionic valves 
or transistors or similar semi-conduc- 
tor devices or light emitting diodes 
or electronic microcircuits or capaci- 
tors other than paper capacitors’; 


Forty per cent. 
~ ad valorem 


(xxix) after Item No. 58, the following Item “abel ve inserted namely :— 
“59. Articles of a kind used for sound or 


sound and Image Recording, whe- - 
ther Recorded or not, namely :— 
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(1) Magnétic tapes of. width noz ek- - 


: ceeding 6.5- milimetres ‘for’sotind `re-` ` 


recording, whether in spools cr in 
reels. : 


(2) Sound recorded magrietic ane 
of width not) exceeding 6.5 | milli- 
metres,, whether in spools or in reels. 

(3) Cassette tapes for sound record- . 
ing. 

(4) Sound recorded cassette tapes,- 


{5) Piepared media for telev:sion 
image and sound recording such as — 
video tapes and video discs. 

(6) Television image and sounc re- 
corded media such as video tapes and 
video discs. ' 
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: Twenty- five per 
cent. ad: valorem. a 


Twenty-five per 
cent. ad valorem 


Twenty-five per 
cent. ad valorem 
Twenty-five per 
cent. ad valorem 
Twenty-five per 
cent. ad valorem. 


Twenty-five per 
cent. ad valorem.”, 


THE FOURTH SCHEDULE — 
(See Section 52) - 


“r 


Modifications to ‘the notification of the Gov- 
ernment of India in the Ministry of 
Finance (Department of ‘Revenuz) - No, 
G.S.R.°77 (E), dated the 23rd day of Feb., 
1982 

(1) The opening arani of the` rotifica- 
© tion shall have effect as’ if— 

(i) with respect to any period before = 

` ist day of April, 1981,— 

(a) for- the figures - “120”, the fiais: 

“93.50” had been substituted, and 


(b) for the figures “150” occurring for the 


first time, the figures “116. 65” had been sub- ` 


stituted; and 


(I) with respect to any period before the 
Ist day of January, 1982, clause (i) had been 
omitted: 


(2) The first proviso to the. jotian. 


shall not have effect with respėct to any 
period before. the Ist-day of October, 1981 
and the said notification shali -have effect 
with respect to any period before the 1st day 
of October, 1981 as. if it contained the follow- 
ing proviso in place of the said first proviso, 
namely :— 


“Provided ‘that, on 


(a) in the case of matches sakei :n Boxes 
in which both the outer slide as well as the 
inner slide are made of card boerd, the 


+ 


of ste A981." 


amount of exemption shail be increased by 
sixty paise per gross of boxes; 

(b) in the case of matches packed. in boxes 
in which the inner slide alone is made .of 
card board, the amount of exemption shall 


be increased by ae paise. per gross. 


of boxes; 


(c) the amount of exemption shall be in- 
creased, or. further ihcreased, -as thé case may 
be, - by fifty. paise -per gross’ of - boxes: if 
bamboo is used for. the splints: or for both 
splints and veneers; 


(d) if the splints of such matches. are wade 
of bamboo and the matches are packed in 
boxes of? 40 matches, the rate of. duty ‘shall 
be four-fifths of the rate applicable to 
matches of identical description produced in 
the same -factory but packed in boxes of 50 
matches and if such packing-in boxes of 50 
matches is not done, it shall. be four-fifths .of 
the notionally determined rate. for. . motcnes : 
packed in boxes of 50 matches.” 


( 3) The second proviso sear Clauses ($) 
and (g) of the Explanation to the notification 
shall not have effect with respect to any 
period before the ist day of October, 1981. 

(4) Clauses - -(c), (d)-and: (e) of the ‘Explana- 
tion to. the ‘notification . shall not have | effect 
with respect. to any period” ‘before the 1st day 
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THE SUGAR OBSS ACT, 1982 
{Act No. 3 of 1982)* 
| [19th March, 1982] 
An act to provide for the imposition of a casa 


on sugar for the development of sugar 


indusizy and for mattea connected thore- 

with. 

Be it enacted by Parliament in the Thirty- 
third Year of the Republ-a of India us fol- 
lows :— 

4. Snort title, extact and commence. 
ment.—(1) This Ast may be called THE 
SUGAR OESS ACT, 1982. 

(2) It extends to tha whole of India. 


(3) It shall come iato foroa on sugh date as 
the Oeniral Government may, by notification 
in the Official Gazette, appoint, | 


2. Definitions.—In this Aci, unless the 
context otherwige requires, — 

(a) “ogoupier’ in relation to any sugar 
factory, means the person who hag ultimate 
control over the affairs of the sugar factory or 
the owner of the sugar factory in case he is 
not the occupier; . 

(b) ''prescribed” moans presaribed by rules 
made under this Act; l 

(c) ‘sugar factory” means any premises 
(including the pracincts thereof) in any part 
of which sugar ig manufactared by vacuum pan 
Procaes; 

(d) “sugar” means any form of sugar in- 
cluding crushed sugar or sugar in Grystallised 
or powder form containing ninety per cent or 
more of gucrose and prodused by the vacuum 
pan process and includes raw sugar produced 
by the said process. 

3, Imposition of cass.—(1) There skall be 
levied and collected ag a ceas, for the purposes 
of the Sugar Development Fund Act, 1952. a 
duty of excise on all sugar produced by any 
sugar factory in India, at such rate not ex. 
ceeding ten rupees per quiatal of sugar, a3 the 
Central Government may. by notification in 
the Official Gazette, specify from time to time: 

Provided that until such rate is spacified by 
the Osntral Government, the duty of excise 
shall ba levied and collected at the rate of 
five rupees per quintal of sugars 

(2) The duty of excise levied under sub. 
section (1) shall be in add tion to the duty of 
@xGise ieviable on sugar under the Central 
Exxaises and Salt Act, 1944, or any other law 
for the tims being in force. 

(3) The duty of excise levied under sab. 
section (i) shall be payable by the oscupler 

[*] Received the assent of the President on 
7 18-3-1982 Act published in Gaz. of India, 

20.3-1982, Part II-S, 1 Ext., p. £5, 
For Statement of Objects and Reasons see Gaz, 
of India; 17-14-10 L; Part II-§, 2, Est, p: 929 
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of the sugar factory in whioh sugar le 


- produced. 


(4) The provisions of the Centtal Exciges 
and Salt Act, 1944 and the. rules made 
thereunder, including those relating to re- 
funds add éxemptions from duty, shall, so far 
ad may be, apply in relation to the levy and 
Gollection of the said duty of excise as they 
apply in relation to the levy and collection of 
the duty of excise on sugar under that Act. 

Z. Gredifing preseeds of duty to don. 
sClidated Fuad of Indis. — The proceeds 
of tha duty of oxcisa levied under seation 3 
Jey be credited to the Consolidated Fund of 

ndis. i 


5. Power to call for reports and re. 
turns. — The Central Government may 
require an occupier of a sugar factory to 
furnish, for the purposes of this Act, such 
statistical and other information in such form 
and within such period as may be prescribed. 

6, Powar to make rules. — (1) The Oen- 
tral Government may, by notification in the 
Official Gazette, make rules for-carrying out’ 
the provisions of this Act, o, 

(2) In partioalar and without prejudice to 
the generality of the foregoing power, such 
ruleg may provide for tha form in which and 
the pericd within which statistical and other 
information may be furnished under section 6. - 


(3) Every rule meade under this gection 
shall be laid, ag soon as may be after it is 
made, before each House of Parliament, while 
it is in session for a total period of thirty 
days which may ba comprised in one session 


- or in two or more suGZesgiva sessions, and if 


before the expiry of the session immediately. 
following the session or the successive sessions 
aforesaid, both Hongss agrea in making any 
modification in the rule or both Houses agree 
that the rule should not be made, the rale 
shall thereafter have effect only in such 
modified form or ba of no effect, as the cage 
may be; so, howaver, that any such modifica. 
tion or annuiment shall be without prejudice 
to the validity of anything previously dons 
under that rule. 


t THE SUGAR DEVELOPMENT FUND 
AOI, 1982. 
(Act No. 4 of 1982)* 
[19th March, 1982.] 


An Act to provide for the financing of activi. 
ties for development of sugar industry and 





[*] Received the assent of the President on 
19-3.1982 Act published in Gaz. of India 
20-3-1982, Part II-S. L, Ext., p, 19, 

For Statement of Objects and Reasons, sea 
Gaz, of India, 17-12-1081, Part II-S, S, 
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. for {matters connected therewith or inci- 
dental thereto. 

. - Be it enacted by Parliament in the Thirty- 

third Year of the Republic of Indis aa fol- 

lows :— 


i. Short title, extent and commence. 
ment. — (1) This Act may be called THE 
SUGAR DEVELOPMENT FUND AOT, 1982. 


(2) It extends to the whole of Indie. 


(3) It shall coma into force on such date as 
the Central Government may, by nosification 
in the Official Gazette, appoint. 


2. Definitions. — In this Act, ualess the 
context otherwise requires,— 

(a) ‘Committee’ means the Commitee con- 
atitated under section 6; 

(b) “Fund” means the Sugar Development 
Fund formed under section 3; 

- (c) “Prescribed’’ means prescribed by rales 

made under this Act; 

+ (d) all other words and expressicns used 

in this Act and not defined. but defined in the 

apes Cess Act, 1982, shail have thS mean. 

' ings respectively assigned to them in that 

Act. 

> 8. Bugar Development Fund. — (i) There 

shall be formed a fund to be called the Sugar 

Development Fund. 

(2) An amount equivalent to the proceeds 
of the duty of excise levied and collected 
under the Sugar Oess Act 1982, reduced by 
the cost of collection as determined by the 
Central Government, together with any 
moneys received by the Osntral Gorernment 
for the purposes of this Act, shall, after due 
appropriation made by Parliament by law, be 
credited to the Fund. 
~ (3) The Fund shall consist of the amounts 
credited under sub-section (2) and any income 
from investment of such amounts. 
| 4. Application of Fund. — (1) The Fund 
shall be applied by the Oentral Goverament — 


~ (a) for making loans for facilitating the 
rehabilitaiion and modernisation of any sugar 
factory or any unit thereof or the uncertaking 
of any. scheme for development of sugarcane 
in the area in which any sugar factory 
is situated; 


(b) for making grants for the purpose of 
any research project aimed at develcpment of 
sugar industry. 

te) for defraying any other expenciture for 
Dp purposes of tkis Act. 

(2) Tho manner in whioh any loans or 
PRA may be made under this section and 
the terms and conditiona subject to which 
puch loans or grants may be made shall be 
puch ag may be pregoribed. 


. 6. Applications for loans or gzants, — 
Byery application fox loan or grani pndar 


The Sugar Development Fund Act, 1982 


A, LR. 


section 4 shall ba made to tha Committee in 
such manner and in such form as may ba 
prescribed, 


6. Committee, — (1) For the purpose of 
securing speedy considecation and disposal of 
application received under section 5 and for 
considering any problems arising in the course 
of the administration of this Ast, the Central 
Govarnment may constitute a committee of 
officars of that Government, 


(2) The composition of tha Committee and 
the procedure to be followed by the Committee 
in the discharge of ita functiona under this 
Act shall be such as may be prescribed. 


7. Aunual report or activities financed 
under the Aot. — The Central Government 
shall as goon as may be after the end of 
each financial year, cause to bs published in 
the Official Gazette, a report giving an account 
of the activities financed under this Act during 
the financial year, together with a statement 
of accounts. 

8, Power to call for reports and re. 
turns. — The Obentral Government may 
requires an occupier of a sugar factory to 
furnish, for the purposes of this Act, auch 
statistical and other information, in such form 
and within such period as may be prescribed. 


9. Power to make rules, — (1) The Oen- 
tral Government may, by notification in the 
Official Gazette make ruleg for carrying out 
the provisions of this Act. 


(2) In particular and without prejudice to 
genarality of the foregoing power, such ruleg 
may provide for,;— 

(a) the manner in which any loans or 
grants may be made and the terms and con- 
ditions subject to which auch loans or grants 
may be made under section 4; 

(b) tha manner and form in which appli- 
cations may be made under gection 5; 


(2) the composition of the Committee under 
section 6 and the procedure to be followed by 
the Committees in the discharge of its func. 
tions under thig Act; 

(d) the form in which and the period 
within which statistical and other informa. 
tion may be furnished under section 8; 

(e) any other matter which is required to 
be or may be presoribad. 


(3) Every rule made under this section 
shall be laid; ss soon as may be after it is 
made, before each House of Parliament, 
while ij is in session for a total period of 
thirty days which may be comprised in one 
session or in two or more succagsive sessions, 
and if, hafore the expiry of the session imme. 
diately following the session or the successive 
aagalong aforesaid, both Houses agree In 
making any modification in the role or bath 


1982 


Houses agree that the rule should nat be 
made, the rule ghall thereafter have affect, 
only in such modified form or be of no affeet, 
as the case may be; go however, that any 
such modification or 2nnulment shall be 
without prejudice to the validity of anrthing 
previously done under that rula, 


Sail 


THE APPROPRIATION (VOTE OF 
AOCOUNT) AOT, 1982. 


(Act No. 5 of 1982) 


[$3id March 1932.] 


An Act to provide for the withdrawal of 
certain sums from and ott of the Consolidated 
Fund of India for the services of a part of the 
finansial year 1982.83. 


[Text of the Act Not Printed. ] 
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THE APPROPRIAT_ON AOT, 1982. 
(Act No. 6 of 1982) 
[23rd March, 1982.] 
An Act to authorise payment and appro. 
priation of certain farther sums from and 
out of the Consolidated Fund of India for the 
services of the financial wear 1981.82. 


[Text of the Act Not Printed] 


THE APPROPRIATION (RAIL WAYS) 
AC č, 1982. 
(Act No. 7 of 1982) 
[28th March, 1982] 
An Act to authorise payment and «ppro- 
priation of certain sums from and out 
of the Consolidated Fund of India for 
tha services of the financial year 1982. 
83 for the purposes of Railways. 
[Toxt of the Act not printed.] 


THE APPROPRIATION (RAILW LYS) 
No. 8 ACT, 1982 
(Act No. 8 of 1982) 
[z8th March, 4£83.] 
An Act to authorise payment and appro. 
priation of certain further sums from 
and oat of tha Corsolidated Fuad of 
India for the services of tha financial 
year 1981-82 for tha purposes of Rail- 
ways, 
[Text of the Aci not printed.] 


RD 
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THE KERALA APPROPRIATION (VOTE 

ON AOCOUNT) AOT, 1982. ^ G 

(Act No. 9 of 1982)- cn 


[3ist March, 1982.] 

- An Aat to provide for the withdrawal of 
EENE sums from and out of the Consoli: 
dated Fund of the Siate of Kerala for the ser- 
vices of a part of the financia] year 1982-83.. 


[Toxt of the Act Not Printed.] 


THE ASSAM APPROPRIATION (VOTE ON 
AOCOUNT) ACT, 1982. 
(Aot No, 11 of 1932) l 
[31st March, 1982.] 
An Act to provide for the withdrawal of 
Certain gums from and out of the Conzoll. 


dated Fund of the State of Asgzam for the ger- 
vices of a part of the financial year 1982.83. 


[Text of the Act not printed.| 


THE ASSAM APPROPRIATION AOT, 1982. 
(Act No. 12 of 1982) © 
[3ist March, 1982 ] 
An Act to authorise payment and appro- 
priation of certain further sums from and out 
of the Consolidated Fund of the State ‘of 


Assam for the services. of the financial year 
1981.82. 


(Text of the Act not printed.] 


THE CENTRAL SILK BOARD 
(AMENDMENT) ACT, 1982 


(Act Na. 43 of 1982)* 
(14th April, 1983]: 


' AD Act further to amend the Senia Silk 


Board Act, 1948. 


Be it enacted by Parliament in the Thirty- 
third Year of the Republic of India as 
follows : 


4, Short titls and commencement. — 
(1) This Act may be called THE CENTRAL 
SILK BOARD (AMENDMENT) AOT, 1982. 


(2) It shall come into force on such date 
asthe Central Government may, by notifica- 
tion in the Official Gazette, appoint. 


[*] Received the assent of the President on 
14-4-1982, Act published in Gaz. of India, 
15-4-1982, Part II-S. l, Ext., p. 57 (No, 9). 

. For Statement of Object and Reasons, see Gaz., 
of ladia, Bel 2.1981, Pt, II-S- 2, Ext, a P 793 . 
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2, Emendment of section 4. — In sec. 
tion 4 of the Central Silk Board Act, 1948 
(hereinafter referred to as the principal Act), 
after sub.section (4), the followinz sub. 
Sections shall be inserted, namely :— 

(5) Subject to the other provis.ons of 
this Act, tha term of office of a member shall 
be such period, not exceeding three years, as 
may be prescribed. 

(6) Notw:thstanding anything contamed in 
sub.section (5),— 

(a) the Central Government may termi- 
nate the appointment of the Chairman after 
giving him notice for s period of not less 
than three months ; 

(b) the Chairman may resign his office by 
giving notice in writing for a period of not 
less than three months to the Central Covern. 
ment, and on euch resignation being rotified 
in the Official Gazette by that Goverament, 
the Chairman shall be deemed ta have 
vacated hig ofice.” | 

3. Bmendmont of section 18. — In sec. 
tion 13 of the principal Act, in sub-section (3), 
for the words ‘‘which may be comprised in 

(contd. on cok. 8) 
Headin 

No. A 


Se E Y EA AECA DAA V ene AAOS S A E R a a A a a a a e 


(1) © (2) 





The Ouatoine Tariff (Amendment) Act, 1982 


Sub-heading No, and description of article 


B, I. R. 


one session or in two successive sessions, and . 
if, before the expiry of the session in which 
it is so laid or the session immediately 
following,” the words ‘which may be com- 
prised in one session or in two or more suc. 
cessive sessions, and if, before the expiry of 
the sassion immediately following the session 
or the successive sessions aforesaid,’’ shall be 
substituted. 
THE CUSTOMS TARIFE (AMEND. 
MENT) ACT, 1982 
(Act No. 18 of 1982)* 
(dith May, 1982) 

Kn Act further to amend the Customs 

Tariff? Act, 1975, l 

Be it enacted by Parliament in the Thirty- 
third Year of the Republic of India ag 
follows:— 

4, Short title. — This Act may be called 
THE CUSTOMS TARIFF (AMENDMENT) 
ACT, 1982. 

2. Amendment of tha First Schedule. — 
In the First Schedule to the Customs Tariff 
Act, 1975 (hereinafter referred to ag the 
principal Act}, in Chapter 73,— 


Rate of duty 


Duration when rates 
of duty are protec. 
tive 


Standard Preferen. 
tial 
Areas 


AERA th TE ED 


(5) (4) (5) 





(a) in Heading No. 73.15, for gub-headings (1) and (2), the following Sub.headings 


shall be substituted, namely :— 
(1) Not elsewhere specifiec . 


300% . see +0 


(2) Coils for re-rolling, bars (including 
bright bars), rods, wire rods wire, 
circles, angles, shapes and sections, 
strips, sheets and places, of stainless 


steel i 4 


(b) for Heading Nos. 73.16, 73.17/19, 73.20, 


mo shali he substituted, namely :— 
16% 16 


300% tes coe 
73.21 snd 73.22/23, the following 


Railway and tramway track construction 


material of iron or steel, the following : 
rails, check.-rails, switch blades, crossings 
(or frogs}, crossing piecer, point rods, 


rack rails, sleepers, fish 


dlates, chairs, 


chair wedges, sole plates (bese plates), rail 
clips, bedplates, ties and other material 


specialised for joining or fixing rails ; 


(1) Not elsewhere specified 
(2) OF stainless steel 
73.17/19 
or steel: 
(t) Other than of stainless. steel : 
(i) Not elsewhere specified 


Tubes and pipes and blanks therefor of iron 


(ii) Drilling tubes and pibes and blanks 


therefor i 


[*] Received the assent of the President on 11.5.1582 Act published in Gaz, of India; 
Ext. P, _ (No. 11 


12-5.1982 Part II-S, 1, 


40% oes ses 

300% ove one 

2 60% we oo 
. 40% wes nee 


J 


For Statement of Objects and Reasons, see Gaz. of India; 15-4-1982 Part II-S, 2, Ext, 


P, 246 (No, 14). 








(1) (2) 

(iii) Tubes and pipes for boilers Tpi 
within Heading No, 84.01/02 an 
blanks therefor à ; 

(iv) Tubes and pipas sheathed or lined 
with corrosion-resisting material, 
such gs glass, rubber and plastic . 


(2) OF stainless steel F . 


Tube and pipe ittings (for example, joints, 
elbows, unions and flanges), of iron or 


teel: 
(1) Not elsewhere specified l 
(2) OF stainless steel ‘ ‘ 
Structures and parts of structures (for exam- 
ple, nares and other buildings, bridges 
and bridge-sections, lock-gates, towers, 
lattice masts, roofs, roofing frame-works, 
door and window frames, shutters, balus- 
trades, pillars and columns), of iron or 
steel; plates, strips. rods, angles, shapes, 
sections, tubes and the like, prepared for 
use in structures, of iron or steel : 
>. (1) Not elsewhere specified , i 
(2) OF stainless steel ; 5 


Reservoirs, tanks, vats, casks, drums, cans, 
boxes and similar containers for any mete- 
rial (other than compressed or liquified 
gas), of iron or steel : 

(1) Not elsewhere specified 


(2) Of stainless steel . š r 


73.20 


73.21 


73.22123 


(o) for Heading Nos. 73.25, 73.26, 73.27/28 and 73.29, the 


be substituted, namely :— 

“73.95 Stranded wire, cables, cordage, ropes, plait- 
ed bands, slings and the like, of iron or 
steel wire, but excluding insulated electric 
cables ; 

(1) Not elsewhere specified 
(2) OF stainlass steel . ‘ ; 

Barbed iron or steel wire; twisted hood or 
single flat wire, barbed or not, and loosely 
twisted double wire, of kinds used for fen- 
cing, of iron oz steel : 

(1) Not elsewhere specified i 
(2) OF stainless steel . è : 

“ty 78,27/28 Gauze, cloth, grill.: netting, fencing, rein. 
foreing fabric and similar materials, of iron 
v2 nee wire; expanded metal of iron or 
steel ; 

(1) Not elsewhere specified eo og 
(2) OF stainless steel, o œ 
Chain and parts thereof, of iron or steel : 
(1) Other than of stainless steel : 
(i) Not elsewhere specified , 2 
(ii) Mooring chains ; ; 
(2) OF stainless steel 


(d) for Heading No. 73.33/40, the following He 
“73,33/40 Other articles of iron or steel : 


73.26 


73,29 
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40% 
300% 


60% 
300% 


60% 
300% 


60% 
300% 


60% 
300% 


60% 
40% 
300% 
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i | 
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following Headings shall 


? 


es wee 9 


ading shall be substituted, namely :— 


(1) Not elsewhere specified vi ; 100% 27 see 
(2) Of stainless steel . . a ig 300% ses ses 





aanas n 


3. Amendment with respect to certain 
stainless steel articles te have retrospec- 
tive effect. — The amendment made by 
Clause (a) of section 2 in Heading No. 73.15 
of the First Schedule to the principal Act, in 

~ so far as it relates to the standard rate of 
\ duty on circles, angles, skapes and sections 


{ 


} 
t 


of stainless steal shail be deamed to have 
and to have always had, effect on and from 
the ist day of January. 1981, but during the 


‘period commencing from thaf day and ending 


with the date of introduction of the Oustoma 
Tariff (Amend ment) Bill, 1982 in the House 
of the People— . 


134 [Aat 17] 


(a) auch circles, angles, shapes ard sections 
shall be deemed to have been exempt from 
so much of the duty of customs leviable there- 
on under the said Firat Schedule as amended 
by the said amendment as is in excess of the 
rate of 220 per cent. ad valorem; 

(b) the rate of auxiliary duty cf customs 
Chargeable on such circles, angles, shapes 
and sections shall be, and shall ke deemed 
to have been, the same as that chargeable on 
sheets falling under sub-heading Mo. (2) of 
the said Heading No. 73.15. 


THE INDIAN RAILWAYS (AMEND. 
MENT) ACT, 1982. 
(Act No. i6 of 1982)* 
[44th May, 1982], 
An Act further to amend the Ind-an Rail. 
ways Act, 1880. 


Be it enacted by Parliament in the Thirty- 
third Year of the Republic of India as fol. 
lows :— 


1. Short title. — This Act may be called 
THE INDIAN RAILWAYS (AMENDMENT) . 
tion 2 of the Major Port Trusts Act, 1963 


Act, 1982. 


3. Insertion of new section 114-A. — 
In the Indian Railways Act, 189) (herein. 
after referred to as the principal Act), after 
section 114, the following section shall be 
inserted, namely :— 

"114.A. Penalty for unauthorisad carry. 
ing on of business of procuring and sup- 
plying railway tickets. — (1) If a person, 
not being a railway servant or an agent 
authorised by the railway administration in 
this behalf, — 

(a) carries on the business of procuring 
and supplying tickets for travel on 4 railway 
or for reserved accommodation for Journey 
in a train; or 


(b) purchases or sells or attempts to pur« 
chase or gell tickets with a view tc carrying 
on any such business either by himself or by 
any other person, 
he shall be punishable with imprisonment for 
a term which may extend fo three years and 
with fine which may extend to one thousand 
‘rupees, and shall also forfeit the tare which 
he may have paid for any ticket and the 
ticket which he may haye purchased, gup- 
plied or sold or attempted to supply or sell, 


(2) Whoaver abets any offence punishable 
under this section shall, whether cr not such 
offence is committed, be punishable with the 





[¥*] Received the assent of the President on 11-5. 
_ 1982 Act published in Gaz, of India, 11-5- 
1982, Part II-S, 1, Ext.. p. 1 (No. 12). 


For Statement of Objects and Reasons, see - 


Gaz. of India, Part LL-S, 2, Ext., >. . 
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A, A B., 


same punishment ag is provided for the 


offence,’ 


3. neudaient of section 181. — In seo. 
tion 131 of the principal Act, in, sub.-sėc- 
tion (1), after the figures “112”, the figures 
and letter 114, 114A,” shall be inserted. 


“THE MAJOR PORT TRUSTS (AMEND. 
MENT) ACT, 1982 
(Act No. 17 of 1982)* 
[11th May, 1989] 
An Act further to amend the Major Port 

Trusts Act, 4968. 

Be it enacted by Parliament in the Thirty. 
third Year of the Republic of India as 
follows :— 

1. Short title and commencement. — 
(1) This Act may be called THE MAJOR 
PORT TRUSTS (AMENDMENT) ACT, 1982. 

(2) It shall come into force on such date: es 
tha Central Government may, by notification 
in the Official Gazette, appoint. 


2. Amendment of section 2. — In seo. 


(hereinafter referred to as the principal 
Act),— 

(a) in clause (o), for the words “the De. 
puty Chairman of a Board”, the words ‘‘the 
Deputy Chairman, or, as the cage may be, a 
deputy Chairman of a Boa:d™ shall- be sub- 
stituted; 

(b) in clause (p), — k 

(i) after the words, “floating barge”, 
word " | transhipper” shall be inserted; 

(ii) the following Explanation shall be 
ingerted at the end, namely :— 

“Explanation. — For the purposes of ‘this 
clause, ‘‘transhipper” means a floating craft 
or vessel, whether dumb or self.propelled, on 


the 


,which gears are provided for discharging 


cargo from a barge or wharf and ai it 
into a ship?’. 

-3. Amendment of section: 3. — In seo. 
tion 3 of the principal Act, in sub-section (1), 
for clause (b), the following clause shall be 


substituted, namely :—~ 


'"(b) one Deputy Chairman or more,. ag 
the Central Government may deem fit to 
arpoint;’’. 

4, Insertion of new section 144.— After 
section 14 of the principal Act, the ere 
section shall be inserted, namely : ai 





_f*] Received the assent of pe. President on 
11-5-1982, Act published in Gaz, of India, 
11.5. 1982, Part II-S, 1, Ext., p. 1. (Ne. 18), 

For Statement of Objects and Reasons, See Gaz. 

Of India, 14-12-1981-Part II-S, 2, Ext. p: 903 
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44K, Acting Chairman or Depaty Chair. 
an. — The Central Government may, pen- 
ing the consideration of the question as to 
rho may be appointed as Chairman or Deputy 
hairman of a Board under aedtion 3 or sec. 


on 4, appoint a person to: be the acting 


hairman or Deputy Chairman thereof and 
otify his nama in the Official Gazette and 
ae person so appointed chall, until the 
lentral Government by notification in the 
ficial Gazette otherwise di :rects, be desmed 
or the purposes of this Act to be the Chair. 
nan or Deputy Chairmar of such Board 
pointed under section 3 o? s section 4, as the 
ase may be.”. i 


5. Amendment of secticn a 11. — In sec- 
ion 17 of the principal Asi, after sub-sec- 
ion (1), the following aubespin shall be 
nserted, namely :— 


~"(14) Notwithstanding aaa contained 
m sub-section (1)-or any cther provision of 
his Act, the Board may appoint & person who 
is not a Trustee to be a member of any com. 
mittee constituted under that sub.section and 
& person so appointed shall, for the purpose 
of, the discharge -of his functions ag such 
member, be deemed to bea Trustee.” 


6. Amendment of section 18. — Sec. 
tion 18 of the principal Aci shall be re-num. 
bered’ as sub section (1) thereof and after 
sub-section (1) as so.re.numbered, the follow- 
ing sub-section shall be inserted, namely == 


"(2) A member of a committee appointed 
under sub-section (1A) of section 17 shall be 
paid the same fees and allowances for attend. 
ing the meetings. of the committee and for 
attending to any other work of the Board as 
are payaslo to a trustee under sub-section (1): 


‘Provided that the Board may, with the 
prior approval of the Central Government, pay 
to any such member fees end allowances at a 
rate en then that prov.ded in the cage of 
Trustees.” 


A. Auendniini of sestion 35, — In sec. 


tion 24 of the principal Act, in sub-sec. 
tion (1),— 


(a) in clause (a), for sub-clause (iii), the 
following’ sub.clause shell be substituted, 
namely sm- 

“Gii) the maximum: o? the pay scale of 
which (exclusive of allowances) exceeds such 
amount as the Central Government may, by 
notification in the Official Gazette, fix,”; 


(b) in the proviso, for she words “at that 
port’’, the words ‘‘at that or any other port” 
mahal! be substituted. 


8. Amendment of gestion 26. — In goa. 
tion 26 of the principal Aci, 
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(a) in sub-section (1),— 


(i) in the opening portion, after the word. 
i reducing, ”, the words “compulsorily retir. 
inge’ shall, be inserted; 


(ii) in the proviso, after the words "reduc. 
tion in rank,’’, the words ‘‘compulsory retire. 
ment,” shall be inserted; 


(b) in sub-section (2), in the opening por 
tion, after the words © ‘reduction in rank”, 


ths words ' ‘compulsory retirement,” shall be 
ingerted. 


9. Amendmant of sastion 27. — In sec- 
tion 27 of the principal Act, in clause (a), for 
the words ‘‘excaeds two thousand rupees, be 
exercisable by the Central Government;”, 
the words ‘exceeds such amount as the Cen- 
tral Government may, by notification in the 
Official Gazette, fix, be exercisable by’ that 
Government;” shall be substituted. - k 


` 140. Amendment of saction 28, — oe sec-: 
tion 28 of the, principal Act, in clauge (a), 
after the word " suspension,’ ‘the words `' Te. 
duction in’ rank, compulsory retirement,’ . 
shall be inserted. 


AL Amendment of section 34.—In 300.. 
tion 34 of the principal Act, in sub-section (1), 
after the, worda ‘'the Chairman”, the words 

‘or by any such offizer of the Board not 
below the rank of the Head of a department 
as the Chairman may, by general or special 
order, authorise in this behalf” shall be in.” 
serted. 


12. Amendment of section 89.—In sec... 
tion 39 of the principal Act, for the words 
“the Board may charge in respect of such. ves- 
sel such sum as it thixcks fit, nob exceeding one’ 
thousand, rupees”, the words “‘the Board may 
charge, by way of penalty, in respect of such 
vessel such ‘sum as it thinks, fit, not exceed., 
ing ten thousand rupees” shall be substituted. 


' 43,-Amendment of section 49:—In sec. 
tion 49 of the principal Act, after sub.sec-- 
tion (2), the following sub-section shall be 


inserted, namely: -4 


(3) Notwithstanding: anything ETE 
in sub-section (1), the Board may, by auction: 
or by inviting tenders, lease any land or shed | 
belonging to it or in ifs possession or oc. 
cupation at a rate higher than that provided 
under sub.gection (1).”. 


4%, Amendment of section 85.—In sec. 
tion 85 of the principal Act, in the proviso, 
in clause (b), for the words ‘‘such amount not 
exceeding ten lakhg of rupees, af the Central 
Govarnment may fix in this behalf", the 
wordg ‘gush amoput ag the Central Govern. 
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ment may fix in this behalf and different 
amounts may be fixed with respect to diffe. 
rent Boazds”’ shall be substituted. 


15. Amendment of section 96.—In sec- 


tion 96 of the principal Act,— 

(a) in sub-section (1), for the -prcviso, tha 
following proviso shall be stbstituted, 
namely :— aa 

"Provided that no such approval of the 
Oentral Government shall be necessary where 


‘guch irrecoverable amount or loss does not 


exceed, in any individual case ard in the 
aggregate in any year, such amounss as the 
Central Government may, from tima to time, 
by order, fix and different amounts a be 
fixed with respect to different Boarcs.”’ 


(b) in sub.section (2), for the portion aan. 
‘such amoun; or loss 
does not exceed” and ending with the words 
“reasons for such sanction”, the iollowing 
shall be substituted, namely — Do 


“such amount or loss does not ezceed, in 


eny individual case and in the aggregate in 
any year, such amounts ag the Centzal Gov- - 


ernment may, from time to time, by order, 
fix and different amounts may be fixed with 
respect to different. Boards.’’; 


(e) after sub-seition (2), the following sub. 
section shell be inserted, namely :— 


(3) In avery case in which the Chairman 
sanctions the writing off of any amount or 


loss under sub.section (2), he shall make a 


report to tae Board giving reasons for such 
sanction”. 


46, Amendmant of section 113.—In sec. 
tion 113 of the principal Act,— 


` (a) for the words “one thousand rupees”, 
the words “ten thousand rupees” shall be 
substituted; 

(b) for the words “one hundred -upees”, 
the words ‘‘one thousand ree shall ba 
substituted. 


47. Amendment of section 144. —In sec- 


- tion .114 of the principal Act,— 
‘one thousand rupees”, 


(a) for tke words ‘ 
the words: ‘ten thousand rupees” shall be 
substituted; 
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(b) for the words ‘‘one bundred rupees” 
the words “one thousand rupees’ ghall be 
substituted. 


18, Amendment of re 118.—In -600. 
tion 115 of the principal Act, — | 

(a) for the word “twice” the: words “ten 
times” shall be substituted; 


~ (b) for the words ‘ fifty rupees’ ' the words | 


‘five hundred rupees” shall be substituted.. 


. 49. Amendment of saction 417.—In sec. 
ticn 117 of the principal Act, for the words 


‘two hundred rupees”, the words ‘two thou. - 


sand rupees” shall be substituted. 


20. Amendment of section 124.—In sec. 
tian 124 of the principal Act, — 


(a) in sub-section (2) after. the words “such 
regulation” the words “other than a regula. 
tio made under section 28," 2 shall be in. 


' serted; 


(b) in sub. section Si n 


(a) for the words "two hundred rupees” i 
the words ‘‘two thousand’ aypee shall be 
substituted; 


(b) for the words ‘fifty rupees”, the words 
“five hundred rupees” shall be substituted; | 


(3) after ‘sub-section (3) the following sub. 
section shall be inserted. namely ; — : 


(4) Every regulation made under this Act 
shall be laid, as soon as may be after it ig 
made, before each House of- Parliament, 
while it is in session, for a total period of 


thirty days which may be comprised in oue 


Eession or in two or more successive sessions, 


and if, before the expiry of the session or. 


the successive sessions aforesaid, both Houses 
agree in making any modification in the re. 
gulation or both Houses agree that the 
regulation should not be made. the regula. 
tion shall thereafter have effect only in 
such modified form or be of no effect, as the 
case may be; so, however, that any such 


modification or annulment shall be without . 
prejudice to the validity of anything previ. . 


ously done under that regulation.” _ ,, 


—~— 


